Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


FEDERAL  DECISIONS. 


CASES  AKGUED  AND  DETERMINED 


IN   THE 


SUPEEME,  CIRCUIT  AND  DISTRICT  COURTS 


OF  THB 

! 


UNITED  STATES. 


COMPRISINQ 


THE  OPINIONS  OF  THOSE  COURTS  FROM  THE  TIME  OF  THEIR  ORGANIZATION  TO 
THE  PRESENT  DATE.  TOGETHER  WITH  EXTRACTS  FROM  THE  OPIN- 
IONS OF  THE  COURT  OF  CLAIMS  AND  THE  ATTORNEYS- 
GENERAL,  AND  THE  OPINIONS  OF  GENERAL 
IMPORTANCE  OF  THE  TERRI- 
TORIAL  COURTS. 


ARRANGKD  BY 

WILLIAM  G.  MYER, 

Author  of  an  Index  to  the  United  States  Supreme  Court  Reports, 

also  Indexes  to  the  Reports  of  Illinois,  Ohio,  Iowa,  Missouri 

and  Tennessee,  a  Digest  of  the  Texas  Reports,  and 

local  tcorks  on  Pleading  and  Practice, 


Vol.  VII. 

CONSTITUTION  AND  LAWS  -  CONTRACTOR. 


•  ■    .       ;  ♦  •• 


ST.  LOUIS,  MO.: 

THE  GILBERT  BOOK  COMPANY. 

188S. 


Entered  aooording  to  act  of  Oongren  in  the  year  eighteen  hundred  and  eighty-flye,  by 

THE  GILBERT  BOOK  COMPANY, 
in  the  office  of  the  Librarian  of  Conferees,  at  Washington,  D.  C. 


359836 


« 


•  •  (. 


.  •  »■ 


DAVID  ATWCX)D, 

miNTCR  AND  gr&BOITHtH, 
MAntON,  WISi 


EXPLANATORY. 


1.  The  cases  in  this  work  are  arranged  by  subjects,  instead  of  chronologically.  They  are 
aasijnied  to  the  various  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  head-notes,  or  table  of  contents,  at  the 
head  of  each  subject,  the  same  as  an  ordinary  digest. 

2.  At  the  head  of  each  division  of  a  subject  wiU  be  found  a  digest  or  summary  of  the  poin*-? 
of  law  in  the  cases  assigned  to  such  division.  This  Sukuart  is  confined  exclusively  to  the 
statement  of  the  points  of  law  applicable  to  the  particular  division  under  which  the  case  is 
published,  other  points  of  law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject.  Where  points  in  a  case  are  carried  to  another  divis- 
ion of  a  subject,  they  are  put  into  the  foot-notes,  or  notes  following  the  cases,  and  reference 
is  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

3.  The  cases  in  full  are  arranged,  generally,  according  to  the  order  of  the  sections  of  the 
SuMMABT.  Where  the  court  states  the  facts  of  the  case,  it  is  so  indicated  by  the  use  of  the 
words  Statement  of  Facts  at  the  beginning  of  the  opinion.  Where  it  is  necessary  to  state 
the  facts  apart  from  the  opinion,  the  statement  is  made  as  brief  as  possible,  and  is  confined 
to  the  facts  necessary  to  enable  the  reader  to  understand  the  points  decided.  The  cases  are 
also  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  beginning  of  each 
paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the  italic  sec- 
tions scattered  through  the  opinion.  These  take  the  place  of  the  syllabus  usually  placed  at 
the  head  of  the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of  law 
which  would  ordinarily  be  classed  as  dicta, 

4.  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  particular  subdivis- 
ion of  the  subject.  This  digest  matter  is  obtained  from  four  sources:  1st.  Cases  assigned 
originally  to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  to 
appear  in  full  in  any  part  of  the  work.  2d.  Points  taken  from  cases  which  will  appear  in 
full  under  some  other  division  of  the  same  subject.  8d.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head.  4th.  A  digest  of  cases  from  state  reports,  law  periodi- 
cals, and  the  opinions  of  the  Court  of  Claims  and  the  Attorneys-General. 

5.  Cases  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a  star  follow- 
ing the  name  of  the  case,  thus,  Doe  v.  Roe.*  The  tables  of  cases  will  also  contain  a  similar 
designation  of  rejected  cases,  so  that  in  consulting  them  the  reader  will  readily  see  whether 
he  is  referred  to  a  case  in  full  or  only  a  digest. 

6.  The  italic  matter  at  the  head  of  the  Summary  takes  the  place  of  the  side-heads,  or  catch- 
words, usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
Summary.  At  the  end  of  each  section  of  the  Summary  the  name  of  the  case  of  which  the 
section  is  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  the  case  is 
divided,  so  that  after  the  reader  has  read  the  section  of  the  Summary,  and  found  that  it  is 
what  he  wants,  he  can  at  once  turn  to  the  case  in  full. 
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I  have  examined  the  sabject  of  Constitation  and  Laws  as  published  in  volnmefl  six  and 
seven  of  Myer's  Federal  DeciBions,  and  oertify  that  the  Star  cases,*  of  which  only  a  digest  is 
published,  were  properly  rejected  as  unnecessary  to  be  printed  in  full  because  the  questions 
therein  decided  are  fully  discussed  in  leading  cases  which  are  printed  at  length,  and  therefore 
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merelj  tMrm  or  folknr  sbbbs  laail^cBse,  or  those  which  are  based  upon  a  particular  state  of  facts  and  do  not 
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IX.  Miscellaneous  Matters  under  the  Recent  Amendments. 

[Consult  sub-titles  YI  and  YII.] 

Summary  —  Provision  of  fourteenth  amendment  as  to  holding  office,  §  1548. —  Admission  of 

West  Virginia,  %  lbi9,^  Right  of  suffrage,  §§  1550,  1551. 

S  1548.  The  third  section  of  the  fourteenth  amendment,  declaring  that  no  person  should 
hold  office  who  had  participated  in  the  rebellion,  and  who  had  previously,  as  a  state  or  federal 
officer,  sworn  to  support  the  federal  constitution,  had  no  affirmative  eflt'ct  upon  persons  hold- 
ing office  at  the  time  of  its  promulgation,  and  none  until  congress  passed  legislation  carry- 
i'lg  out  its  provisions.  A  sentence  by  a  judge  under  such  disability  after  sucli  promulgation, 
but  before  such  legislation,  was  valid,  he  having  been  in  office  at  the  time  of  sucli  promulga- 
tion.    Griffin's  Case,  g§  1552-67. 

j5  1549.  Congress  and  the  president  having  recognized  as  the  only  lawful  government  of 
Virginia  the  government  which  was  organized  at  Wheeling,  after  the  secession  of  the  state 
from  the  Union,  and  having  admitted  the  senators  and  representatives  chosen  to  con;j:re8S  by 
the  legislature  of  such  new  government,  and  such  new  government  having  assented  to  the 
formation  of  the  state  of  West  Virginia  out  of  the  state,  that  state  was  conslituiioually  ad- 
mitted into  the  Union.     Ibid. 

§5  ir«50.  Tlie  fifteenth  amendment  does  not  confer  the  right  of  suffrage,  but  it  prohibits 
discrimination  on  account  of  race,  color  or  previous  condition  of  servitude.  United  States 
r.  Ret^e,  JSS  1558-86. 

^  lool.  The  only  power  granted  to  congress  by  the  fifteenth  amendment  is  to  enact  laws 
securing  citizens  of  tlie  United  States  against  denial  of  the  riglit  of  suffrage  on  account  of 
their  race  or  color.  And  it  not  plainly  appearing  by  sections  3  and  4  of  the  Enforce- 
ment Act  of  May  31,  1870,  that  the  inspectors  of  election  were  to  be  punished  for  refusing  the 
votes  of  citizens  on  that  ground,  but  the  sections  apparently  aiming  to  punish  them  for  re- 
fusal upon  any  ground,  or  for  a  refusal  without  assignment  of  ground,  and  the  power  to 
punish  such  conduct  being  beyond  the  scope  of  congress,  those  sections  are  unconstitutionaL 
Ibid, 

[Notes.— See  ^§  1587-1611.] 
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§  1552.  •  '.dpijSTlTUTION  AND  LAWS. 

•        •    •    •  • 

••       '•  /  '  GRIFFIN'S  CASE. 

/•.  •j(Oi*i*cflit  Court  for  Virginia:  Chase's  Decisions,  364-426.    1869.) 

.QpirticTii'by  Chase,  C.  Ji 

''iSitAYKMENT  OF  Facis. —  This  IS  an  appeal  from  an  order  of  discharge  from  im- 
prfsonment  made  by  the  district  judge  acting  as  a  judge  of  the  circuit  court, 
upon  a  writ  of  habeas  corpiLs^  allowed  upon  the  petition  of  Caesar  Griffln.  The 
petition  alleged  unlawful  restraint  of  the  petitioner,  in  violation  of  the  consti- 
tution of  the  United  States,  by  the  sheriff  of  Rockbridge  county,  Virginia,  in 
virtue  of  a  pretended  judgment  rendered  in  the  circuit  court  of  that  county 
by  Hugh  W.  Sheffe\%  present  and  presiding  therein  as  judge,  though  disabled 
from  holding  any  office  whatever  by  the  fourteenth  amendment  of  the  consti- 
tution of  the  United  States.  Upon  this  petition  a  writ  of  habeas  corpus  was 
allowed  and  served,  and  the  body  of  the  petitioner,  with  a  return  showing  the 
cause  of  detention,  was  produced  by  the  sheriff  in  conformity  with  its  command. 
The  general  facts  of  the  case,  as  shown  to  the  district  judge,  may  be  briefly 
stated  as  follows:  The  circuit  court  of  Rockbridge  county  is  a  court  of  record 
of  the  state  of  Virginia,  having  civil  and  criminal  jurisdiction.  In  this  court, 
the  petitioner,  Caesar  Griffin,  indicted  in  the  county  court  for  shooting  with  in- 
tent to  kill,  was  regularly  tried  in  pursuance  of  his  own  election;  and,  having 
been  convicted,  was  sentenced  according  to  the  finding  of  the  jury  to  imprison- 
ment for  two  3'ears,  and  was  in  the  custody  of  the  sheriff  to  be  convej^ed  ta 
the  penitentiary  in  pursuance  of  this  sentence.  Griffin  is  a  colored  man;  but 
there  was  no  allegation  that  the  trial  was  not  fairly  conducted,  or  that  any  dis- 
crimination was  made  against  him,  either  in  indictment,  trial  or  sentence,  on 
account  of  color.  It  was  not  claimed  that  the  grand  jury  by  which  he  was 
indicted,  or  the  petit  jury  by  which  he  was  tried,  was  not  in  all  respects  law- 
ful and  competent.  Nor  was  it  alleged  that  Hugh  W.  Sheffey,  the  judge  who- 
pt*esided  at  the  trial  and  pronounced  the  sentence,  did  not  conduct  the  trial 
with  fairness  and  uprightness. 

One  of  the  counsel  for  th3  petitioner,  indeed,  upon  the  hearing  in  this  court, 
pronounced  an  eulogium  upon  his  character,  both  as  a  man  and  as  a  magis- 
trate, to  deserve  which  might  well  be  the  honorable  aspiration  of  any  judge. 
But  it  was  alleged  and  was  admitted  that  Judge  Sheffey,  in  December,  1849,  as. 
a  member  of  the  Virginia  house  of  delegates,  took  an  oath  to  support  tlie  con- 
stitution of  the  United  States,  and  also  that  he  was  a  member  of  the  legisla- 
ture of  Virginia  in  1862,  during  the  late  rebellion,  and  as  such  voted  for 
measures  to  sustain  the  so-called  Confederate  States  in  their  war  against  the 
United  States;  and  it  was  claimed  in  behalf  of  the  petitioner,  that  he  thereby 
became,  and  was  at  the  time  of  the  trial  of  the  petitioner,  disqualified  to  hold 
any  office,  civil  or  military,  under  the  United  States,  or  under  any  state,  and  it 
was  specially  insisted  that  the  petitioner  was  entitled  to  his  discharge  upon  the 
ground  of  the  incapacity  of  Sheffey,  under  the  fourteenth  amendment,  to  act 
as  judge  and  pass  sentence  of  imprisonment.  Upon  this  showing  and  argument, 
it  was  held  by  the  district  judge  that  the  sentence  of  Caesar  Griffin  was  abso- 
lutely null;  that  his  imprisonment  was  in  violation  of  the  constitution  of  the 
United  States,  and  an  order  for  his  discharge  from  custody  was  made  accordingly. 
§  1553.  The  government  organized  at   Wheeling  soon  after  tlve  secession  of 

Virginia  was  the  lawful  government  of  the  state. 

The  general  questron  to  be  determined  on  the  appeal  from  this  order  is 
whether  or  not  the  sentence  of  the  circuit  court  of  Rockbridge  county  must  be 
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regarded  as  a  nullity  because  of  the  disability  to  hold  any  of&ce  under  the 
state  of  Virginia,  imposed  by  the  fourteenth  amendment,  on  the  person  who, 
in  fact,  presided  as  judge  in  that  court.  It  may  be  properly  borne  in  mind 
that  the  disqualification  did  not  exist  at  the  time  that  Sheffey  became  judge. 
When  the  functionaries  of  the  state  government  existing  in  Virginia  at  the 
commencement  of  the  late  civil  war  took  part,  together  with  a  majority  of  the 
citizens  of  the  state,  in  rebellion  against  the  government  of  the  United  States, 
they  ceased  to  constitute  a  state  government  for  the  state  of  Virginia,  which 
Gould  be  recognized  as  such  by  the  national  government.  Their  example  of 
hostility  to  the  Union,  however,  was  not  followed  throughout  the  state.  In 
many  counties,  the  local  authorities  and  majority  of  the  people  adhered  to  the 
national  government;  and  representatives  from  these  counties  soon  after  assem- 
bled in  convention  at  Wheeling,  and  organized  a  government  for  the  state. 

§  1553.  The  recognition  hy  congress  and  the  president  of  a  state  govertiment 
de  facto  is  cojiclusive  upon  tlie  judicial  department. 

This  government  was  recognized  as  the  lawful  government  of  Virginia  by 
the  executive  and  legislative  departments  of  the  national  government;  and  this 
recognition  was  conclusive  upon  the  judicial -department.  The  government  of 
the  state  thus  recognized  was  in  contemplation  of  law  the  government  of  the 
whole  state  of  Virginia,  though  excluded,  as  the  government  of  the  United 
States  was  itself  excluded,  from  the  greater  portion  of  the  territory  of  the 
state.  It  was  the  legislature  of  the  reorganized  state  which  gave  the  consent 
of  Virginia  to  the  formation  of  the  state  of  West  Virginia.  To  the  formation 
of  that  state,  the  consent  of  its  own  legislature,  and  of  the  legislature  of  the 
state  of  Virginia,  and  of  congress,  was  indispensable.  If  either  had  been 
wanting,  no  state,  within  the  limits  of  the  old,  could  have  been  constitutionally 
formed;  and  it  is  clear  that  if  the  government  instituted  at  Wheeling  was  not 
the  government  of  the  whole  state  of  Virginia,  no  new  state  has  ever  been 
constitutionally  formed  within  her  ancient  boundaries.- 

§  1554.  Formation  of  the  state  of  West  Virginia. 

It  cannot  admit  of  question,  then,  that  the  government  which  consented  to 
the  formation  of  the  state  of  West  Virginia  remained  in  all  national  relations 
the  government  of  Virginia,  although  that  event  reduced  to  very  narrow 
limits  the  territory  acknowledging  its  jurisdiction,  and  not  controlled  by  insur- 
gent force.  Indeed,  it  is  well  known  historically  that  the  state  and  the 
government  of  Virginia,  thus  organized,  was  recognized  by  the  national  gov- 
ernment. Senators  and  representatives  from  the  state  occupied  seats  in  con- 
gress, and  when  the  insurgent  force  which  held  possession  of  the  principal 
part  of  the  territory  was  overcome,  and  the  government  recognized  by  the 
United  States  was  transferred  from  Alexandria  to  Richmond,  it  became  in  fact 
what  it  was  before  in  law,  the  government  of  the  whole  state.  As  such  it 
was  entitled,  under  the  constitution,  to  the  same  recognition  and  respect,  in 
national  relations,  as  the  government  of  any  other  state.  It  was  under  this 
government  that  Hugh  W.  Sheffey  was,  on  February  22,  1866,  duly  appointed 
judge  of  the  circuit  court  of  Rockbridge  county,  and  he  was  in  the  regular 
exercise  of  his  functions  as  such  when  Griffin  was  tried  and  sentenced. 

§  1555.  Construction  of  the  fourteenth  ainendm^nt  with  reference  to  writs 
of  habeas  corpus  and  otherwise. 

More  than  two  years  had  elapsed  after  the  date  of  his  appointment,  when 

the  ratification  of  the  fourteenth  amendment,  by  the  requisite   number  cf 

states,  was  officially  promulgated  by  the  secretary  of  state,  on  July  28,  1868. 
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That  amendment,  in  its  third  section,  ordains  that  ^^no  person  shall  be  a  sena* 
tor  or  representative  in  congress,  or  elector  of  president  and  vice-president,  op 
hold  any  office,  civil  or  military,  under  the  United  States,  or  under  any  state,  • 
who,  having  previously  taken  an  oath  as  a  member  of  congress,  or  as  an  officer 
of  the  United  States,  or  as  a  member  of  any  state  legislature,  or  as  an  execu- 
tive or  judicial  officer  of  any  state,  to  support  the  constitution  of  the  United 
States,  shall  have  engaged  in  insurrection  or  rebellion  against  the  same,  or 
given  aid  or  comfort  to  the  enemies  thereof."  And  it  is  admitted  that  the 
office  held  by  Judge  Sheffey,  at  the  time  of  the  trial  of  Griffin,  was  an  office 
under  the  state  of  Virginia,  and  that  he  was  one  of  the  persons  to  whom  the 
prohibition  to  hold  office  pronounced  by  the  amendment  applied. 

The  question  to  be  considered,  therefore,  is  whether,  upon  a  sound  construc- 
tion of  the  amendment,  it  must  be  regarded  as  operating  directly,  without  any 
intermediate  proceeding  whatever,  upon  all  persons  within  the  category  of  pro- 
hibition, and  as  depriving  them  at  once,  and  absolutely,  of  all  official  authority 
and  power.  One  of  the  counsel  for  the  petitioner  suggested  that  the  amend- 
ment must  be  construed  with  reference  to  the  act  of  1867,  which  extends  the 
writ  of  habeas  corpus  to  a  large  class  of  cases  in  which  the  previous  legislation 
•did  not  allow  it  to  bo  issued.  And  it  is  proper  to  say  a  few  words  on  this  sug- 
:gestion  here.  The  judiciary  act  of  1789  expressly  denied  the  benefit  of  the 
writ  of  habeas  corpus  to  prisoners  not  confined  under  or' by  color  of  the 
authority  of  the  United  States.  Under  that  act,  no  person  confined  under  state 
authority  could  have  the  benefit  of  the  writ.  Afterwards,  in  1833  and  1842,  the 
writ  was  extended  to  certain  cases  specially  described,  of  imprisonment  under 
state  process;  and  in  1867,  by  the  act  to  which  the  counsel  referred,  the  writ 
was  still  further  extended  "  to  all  cases  where  any  person  may  be  restrained  of 
liberty  in  violation  of  the  constitution,  or  of  any  treaty  or  law  of  the  United 
States."  And  the  learned  counsel  was  doubtless  correct  in  maintaining,  that, 
without  the  act  of  1867,.  there  would  be  no  remedy  by  habeas  corpus  in  the  case 
of  the  petitioner,  nor  indeed  in  any  case  of  imprisonment  in  violation  of  the 
constitution  of  the  United  States,  except  in  the  possible  case  of  an  imprison- 
ment, not  only  within  the  provisions  of  this  act,  but  also  within  the  provisions 
of  some  one  of  the  previous  acts  of  1789,  1833  and  1842. 

But  if,  in  saying  that  the  amendment  must  be  construed  with  reference  to 
the  act,  the  counsel  meant  to  affirm  that  the  existence  of  the  act  throws  any 
light  whatever  upon  the  construction  of  the  amendment,  the  court  is  unable  to 
perceive  the  force  of  his  observation.  It  is  not  pretended  that  imprisonment 
for  shooting,  with  intent  to  kill,  is  unconstitutional,  and  it  will  hardly  be 
affirmed  that  the  act  of  1867  throws  any  light  whatever  upon  the  question, 
whether  such  imprisonment,  in  any  particular  case,  is  unconstitutional.  The 
case  of  unconstitutional  imprisonment  must  be  established  by  appropriate  evi- 
dence. It  cannot  be  inferred  from  the  existence  of  a  remedv  for  such  a  case. 
And,  surely,  no  construction,  otherwise  unwarranted,  can  be  put  upon  the 
amendment  more  than  upon  any  other  provision  of  the  constitution,  to  make  a 
case  of  violation  out  of  acts  which  otherwise  must  be  regarded  as  not  only 
constitutional,  but  right. 

§  1 556,.  Definition  of  the  word  ^^hold^'^  with  reference  to  public  office. 

We  come,  then,  to  the  question  of  construction.     What  was  the  intention  of 

the  people  of  the  United  States  in  adopting  the  fourteenth  amendment?  What 

is  the  true  scope  and  purpose  of  the  prohibition  to  hold  office  contained  in  the 

third  section?    The  proposition  maintained  in  behalf  of  the  petitioner  is,  that 

20 


RECENT  AMENDMENTS.  §§  1557, 1558* 

this  prohibition,  instantly,  on  the  day  of  its  promulgation,  vacated  all  offices 
held  by  persons  within  the  category  of 'prohibition,  and  made  all  official  acts, 
performed  by  them,  since  that  day,  null  and  void.  One  of  the  counsel  sought 
to  vindicate  this  construction  of  the  amendment  upon  the  ground  that  the 
definitions  of  the  verb  "to  hold,"  given  by  Webster  in  his  dictionary,  are  "to 
stop;  to  confine;  to  restrain  from  escape;  to  keep  fast;  to  retain;"  of  which 
definitions  the  author  says  that  "  to  hold  rarely  or  never  signifies  the  first  act 
of  seizing  or  falling  on,  but  the  act  of  retaining  a  thing  when  seized  on  or  con- 
fined." The  other  counsel  seemed  to  be  embarrassed  by  the  difficulties  of  thi? 
literal  construction,  and  sought  to  establish  a  distinction  between  sentences  in 
criminal  cases  and  judgments  and  decrees  in  civil  cases.  He  admitted,  indeed, 
that  the  latter  might  be  valid  when  made  by  a  court  held  by  a  judge  within 
the  prohibitive  category  of  the  amendment;  but  insisted  that  the  sentence  of 
the  same  court  in  criminal  cases  must  be  treated  as  nullities. 

§  1557.  The  p7'ohibition8  of  the  fourteenth  amendment  are  general. 

The  ground  of  the  distinction,  if  we  correctly  apprehend  the  argument,  was 
found  in  the  circumstance  that  the  act  of  1867  provided  a  summary  redress  to 
the  latter  class  of  cases;  while  in  the  former,  no  summary  remedy  could  be 
bad,  and  great  inconvenience  would  arise  from  regarding  decrees  and  judg- 
ments as  utterly  null  and  without  effect.  But  this  ground  of  distinction  seems 
to  the  court  unsubstantial.  It  rests  upon  the  fallacy  already  commented  on. 
The  amendment  makes  no  such  distinction  as  is  supposed.  It  does  not  deal 
with  cases,  but  with  persons.  The  prohibition  is  general.  No  person  in  the 
prohibitive  category  can  hold  office.  It  applies  to  all  persons,  and  to  all  officers 
under  the  United  States,  or  any  state.  If  upon  a  true  construction,  it  operates 
as  a  removal  of  a  judge,  and  avoids  all  sentences  in  criminal  cases,  pronounced 
by  him  after  the  promulgation  of  the  amendment,  it  must  be  held  to  have  the 
effect  of  removing  all  judges  and  officers,  and  annulling  all  their  official  acts 
after  that  date.  The  literal  construction,  therefore,  is  the  only  one  upon  which 
the  order  of  the  learned  district  judge,  discharging  the  prisoner,  can  be  sus- 
tained; and  was,  indeed,  as  appears  from  his  certificate,  the  construction  upon 
which  the  order  was  made.  lie  says  expressly,  "  the  right  of  the  petitioner  to 
bis  discharge  appeared  to  me  to  rest  solely  on  the  incapacity  of  the  said  Hugh 
W.  Sheffey  to  act  (that  is,  as  judge),  and  so  to  sentence  the  prisoner  under  the 
fourteenth  amendment." 

§  1 558.  A  construction  which  will  occasion  great  public  inconvenience  micst  not 
be  prefe}*red  to  one  which  will  not,  tinless  t/ie  terms  of  the  instrument  are  impera- 
tive. 

Was  this- a  correct  construction? 

In  the  examination  of  questions  of  this  sort  great  attention  is  properly  paid 
to  the  argument  from  inconvenience.  This  argument,  it  is  true,  cannot  prevail 
over  plain  words  or  clear  reason.  But,  on  the  other  hand,  a  construction  which 
must  necessarily  occasion  great  public  and  private  mischief,  must  never  be  pre- 
ferred to  a  construction  which  will  occasion  neither,  or  neither  in  so  great 
degree,  unless  the  terms  of  the  instrument  absolutely  require  such  preference. 
Let  it  then  be  considered  what  consequences  would  spring  from  the  literal  in- 
terpretation contended  for  in  behalf  of  the  petition.  The  amendment  applies 
to  all  the  states  of  the  Union,  to  aU  offices  under  the  United  States  or  under 
any  state,  and  to  all  persons  in  the  category  of  prohibition,  and  for  all  time, 
present  and  future.  The  offenses  for  which  exclusion  from  office  is  denounced 
are  not  merely  engaging  in  insurrection  or  rebellion  against  the  United  States^ 
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but  the  giving  of  aid  or  comfort  to  their  enemies.  They  are  oflfenses  not  only 
civil,  bat  of  foreign  war. 

§  1 659.  Effect  of  a  literal  ayiistruction  of  the  prohibitory  dauses  of  ths  four* 
teenth  amendme?it. 

'  Now,  let  it  be  supposed  that  some  of  the  persons  described  in  the  third  sec- 
tion, during  the  war  with  Mexico,  gave  aid  and  comfort  to  the  enemies  of  their 
country,  and,  nevertheless,  held  some  oflSce  on  July  28,  1868,  or  subsequently. 
Is  it  a  reasonable  construction  of  the  amendment  which  will  make  it  annul 
every  official  act  of  such  an  officer?  But  let  another  vie\v  be  taken.  It  is  well 
known  that  many  persons,  engaged  in  the  late  rebellion,  have  emigrated  to 
states  which  adhered  to  the  national  government,  and  it  is  not  to  be  doubted 
that  not  a  few  among  them,  as  members  of  congress,  or  officers  of  the  United 
States,  or  as  members  of  state  legislatures,  or  as  executive  or  judicial  officers  of 
a  state,  had  before  the  war  taken  an  oath  to  support  the  constitution  of  the 
United  States.  In  their  new  homes,  capacity,  integrity,  fitness  and  acceptability 
may  very  possibly  have  been  more  looked  to  than  antecedents.  Probably  some 
of  these  persons  have  been  elected  to  office  in  the  states  which  have  received 
them.  It  is  not  unlikely  that  some  of  them  held  office  on  July  28, 1868.  Must 
all  their  official  acts  be  held  to  be  null  under  the  inexorable  exigencies  of  the 
amendment? 

§  1 5  60.   The  purpose  of  the  disability  clause  of  the  fourteenth  amendment 

But  the  principal  intent  of  the  amendment  was,  doubtless,  to  provide  for  the 
exclusion  from  office,  in  the  lately  insurgent  states,  of  all  persons  within  the  pro* 
bibitive  description.  Now,  it  is  well  known  that  before  the  amendment  was 
proposed  by  congress  governments  ackno\yledging  the  constitutional  supremacy 
of  the  national  government  had  been  organized  in  all  these  states.  In  some 
these  governments  had  been  organized  through  the  direct  action  of  the  people, 
encouraged  and  supported  by  the  president,  as  in  Tennessee,  Louisiana  and  Ar- 
kansas; and  in  some  through  similar  action  in  pursuance  of  executive  proclama- 
tions, as  in  North  Carolina,  Alabama  and  several  other  states.  In  Virginia  such 
a  state  government  had  been  organized,  as  has  been  already  stated,  soon  after 
the  commencement  of  the  war;  and  this  government  had  been  fully  recognized 
by  congress,  as  well  as  by  the  president.  This  government,  indeed,  and  all  the 
others,  except  that  of  Tennessee,  were  declared  by  congress  to  be  provisional 
onl3\  But  in  all  these  states  all  offices  liad  been  filled,  before  the  ratification 
of  the  amendment,  by  citizens  who,  at  the  time  of  the  ratification,  were  act- 
ively engaged  in  the  performance  of  their  several  duties.  Very  many,  if  not  a 
majority,  of  these  officers,  had,  in  one  or  another  of  the  capacities  described  in 
the  third  section,  taken  an  oath  to  support  the  constitution,  and  had  afterwards 
engaged  in  the  late  rebellion;  and  most,  if  not  all,  of  them  continued  in  the 
discharge  of  their  functions  after  the  promulgation  of  the  amendment,  not 
supposing  that  by  its  operation  their  offices  could  be  vacated  without  some 
action  of  congress.  If  the  construction  now  contended  for  be  given  to  the  pro- 
hibitive section,  the  effect  must  be  to  annul  all  official  acts  performed  by  these 
officers.  No  sentence,  no  judgment,  no  decree,  no  acknowledgment  of  a  deed, 
no  record  of  a  deed,  no  sheriff's  or  commissioner's  sale  —  in  short  no  official 
act  —  is  of  the  least  validity.  It  is  impossible  to  measure  the  evils  which  such  a 
construction  would  add  to  the  calamities  which  have  already  fallen  upon  the 
people  of  these  states. 

§  1561.  Rule  for  consUnting  amendments. 

The  argument  from  inconveniences,  great  as  these,  against  the  construction 
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<K>iitended  for,  is  certainly  one  of  no  light  weight.  But  there  is  another  prin- 
ciple which,  in  determining  the  construction  of  this  amendment,  is  entitled  to 
equal  consideration  with  that  which  has  just  been  stated  and  illustrated.  It 
may  be  stated  thus:  Of  two  constructions,  either  of  which  is  warranted  by 
the  words  of  an  amendment  of  a  public  act,  that  is  to  be  preferred  which  best 
harmonizes  the  amendment  with  the  general  terms  and  spirit  of  the  act  amended. 
This  principle  forbids  a  construction  of  the  amendment,  not  clearly  required 
by  its  terms,  which  will  bring  it  into  conflict  or  disaccord  with  the  other  provis- 
ions of  the  constitution.  And  here  it  becomes  proper  to  examine  somewhat 
more  particularly  the  character  of  the  third  section  of  the  amendment.  The 
amendment  itself  was  the  first  of  the  series  of  measures  proposed  or  adopted  by 
congress  with  a  view  to  the  reorganization  of  state  governments  acknowledg- 
ing the  constitutional  supremacy  of  the  national  government,  in  those  states 
which  had  attempted  to  break  up  their  constitutional  relations  with  the  Union^ 
and  to  establish  an  independent  confederacy. 

All  citizens  who  had,  during  its  earlier  stages,  engaged  in  or  aided  the  war 
against  the  United  States,  which  resulted  inevitably  from  this  attempt,  had  in- 
curred the  penalties  of  treason  under  the  statute  of  1790.  But,  by  the  act  of 
Joly  17,  1862,  while  the  civil  war  was  flagrant,  the  death  penalty  for  treason, 
committed  Avhile  engaging  in  rebellion,  was  practically  abolished.  Afterwards, 
in  December,  1S63,  full  amnesty,  on  conditions  which  now  certainly  seem  to 
be  moderate,  was  offered  by  President  Lincoln,  in  accordance  with  the  same 
act  of  congress ;  and  after  organized  resistance  to  the  United  States  had  ceased, 
amnesty  was  again  offered  in  accordance  with  the  same  act  by  President  John- 
son, in  May,  1865.  In  both  these  offers  of  amnesty  extensive  exceptions  were 
made. 

§  1562.  QuoBre^  whether  the  fourteenth  amendment  remitted  all  other  punish- 
fnent. 

In  June,  1866,  little  more  than  a  year  later,  the  fourteenth  amendment  was 
proposed;  and  was  ratified  in  July,  1868.  The  only  punitive  section  contained 
in  it  is  the  third,  now  under  consideration.  It  is  not  improbable  that  one  of 
the  objects  of  this  section  was  to  provide  for  the  security  of  the  nation  and  of 
individuals,  by  the. exclusion  of  a  class  of  citizens  from  office;  but  it  can  hardly 
be  doubted  that  the  main  purpose  was  to  inflict  upon  the  leading  and  most 
influential  characters  who  bad  been  engaged  in  the  rebellion,  exclusion  from 
ofiBce  as  a  punishment  for  the  offense.  It  is  true  that  in  the  judgment  of  some 
enlightened  jurists,  its  legal  effect  was  to  remit  all  other  punishment.  And  such 
certainly  was  its  practical  effect,  for  it  led  to  the  general  amnesty  of  December 
25th,  of  the  same  year,  and  to  the  order  discontinuing  all  prosecutions  for  crime, 
and  proceedings  for  confiscations  originating  in  the  rebellion.  But  this  very 
effect  shows  distinctly  its  punitive  character. 

§  1563.  It  is  presumed  that  by  amendments  the  people  seek  to  confirm  and 
improve^  rather  than  to  weaken^  the  general  spirit  of  t/ie  constitution, 

Now  it  is  undoubted  that  those  provisions  of  the  constitution  which  deny  to 
the  legislature  power  to  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  or  to  pass  a  bill  of  attainder  or  an  ex  post  facto^  are  incon- 
sistent in  their  spirit  and  general  purpose  with  a  provision  which,  at  once  with- 
out trial,  deprives  a  whole  class  of  persons  of  offices  held  by  them,  for  cause, 
however  grave.  It  is  true  that  no  limit  can  be  imposed  on  the  people  when 
exercising  their  sovereign  power  in  amending  their  own  constitution  of  gov- 
ernment.   But  it  is  a  necessary  presumption  that  the  people,  in  the  exercise  of 
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that  power,  seek  to  confirm  and  improve,  rather  than  to  weaken  and  impair,  the 
general  spirit  of  the  constitution. 

§  1564.  The  real  object  of  the  fourteenth  amendment  was  to  exclude  certain 
persona  from  certain  offices  through  the  instrumentality  of  the  appropriale  legis- 
lation it  authorized. 

If  there  were  no  other  grounds  than  these  for  seeking  another  interpretation 
of  the  amendment  than  that  which  we  are  asked  to  put  upon  it,  we  should  feel 
ourselves  bound  to  hold  them  sufficient.  But  there  is  another  and  sufficient 
ground,  and  it  is  this:  that  the  construction  demanded  in  behalf  of  the  peti- 
tioner is  nugatory  except  for  mischief.  In  the  language  of  one  of  the  counsel, 
"  the  object  had  in  view  by  us  is  not  to  unseat  Hugh  W.  Sheflfey,  and  no  judg- 
ment of  the  court  can  effect  that."  Now  the  object  of  the  amendment  is  to 
unseat  every  officer,  whether  judicial  or  executive,  who  holds  civil  or  military 
office  in  contravention  of  the  terms  of  the  amendment.  Surelv  a  construction 
which  fails  to  accomplish  the  main  purpose  of  the  amendment,  and  yet  neces- 
sarily works  the  mischief  and  inconveniences  which  have  been  described,  and 
is  repugnant  to  the  first  principles  of  justice  and  right  embodied  in  other  pro- 
visions of  the  constitution,  is  not  to  be  favored,  if  any  other  reasonable  con- 
struction can  be  found. 

Is  there,  then,  any  other  reasonable  construction?  In  the  judgment  of  the 
court  there  is  another,  not  only  reasonable,  but  very  clearly  warranted  by  the 
terms  of  the  amendment,  and  recognized  by  the  legislation  of  congress.  The  ob- 
ject of  the  amendment  is  to  exclude  from  certain  offices  a  certain  class  of 
persons.  Now,  it  is  obviously  impossible  to  do  this  by  a  simple  declaration, 
whether  in  the  constitution  or  in  an  act  of  congress,  that  all  persons  included 
within  a  particular  description  shall  not  hold  office.  For,  in  the  very  nature  of 
things,  it  must  be  ascertained  what  particular  individuals  are  embraced  by  the 
definition,  before  any  sentence  of  exclusion  can  be  made  to  operate.  To  accom- 
plish this  ascertainment  and  insure  effective  results,  proceedings,  evidence, 
decisions,  and  enforcements  of  decisions,  more  or  less  formal,  are  indispensable; 
and  these  can  only  be  provided  for  by  congress.  Now,  the  necessity  of  this  is 
recognized  by  the  amendment  itself,  in  its  fifth  and  final  section,  which  declares 
that  "congress  shall  have  power  to  enforce,  by  appropriate  legislation,  the 
provisions  of  this  article." 

§  1565.  The  third  and  ^th  sections  of  the  fourteenth  amendment  to  be  con- 
strued  together. 

There  are,  indeed,  other  sections  than  the  third,  to  the  enforcement  of  which 
legislation  is  necessary ;  but  there  is  no  one  which  more  clearly  requires  legis- 
tion  in  order  to  give  effect  to  it.  The  fifth  section  qualifies  the  third  to  the 
same  extent  as  it  would  if  the  whole  amendment  consisted  of  these  two  sec- 
tions. And  the  final  clause  of  the  third  section  itself  is  significant.  It  gives 
to  congress  absolute  control  of  the  whole  operation  of  the  amendment.  These 
are  its  words:  "But  congress  may,  by  a  vote  of  two-thirds  of  each  house, 
remove  such  disability."  Taking  the  third  section,  then,  in  its  completeness 
with  this  final  clause,  it  seems  to  put  beyond  reasonable  question  the  conclusion 
that  the  intention  of  the  people  of  the  United  States,  in  adopting  the  four- 
teenth amendment,  was  to  create  a  disability,  to  be  removed  in  proper  cases  by 
a  two-thirds  vote,  and  to  be  made  operative  in  other  cases  by  the  legislation  of 
congress  in  its  ordinary  course.  This  construction  gives  certain  effect  to  the 
undoubted  intent  of  the  amendment  to  insure  the  exclusion  from  office  of  the 

designated  class  of  persons,  if  not  relieved  from  their  disabilities,  and  avoids 
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the  manifold  evils  which  must  attend  the  construction  insisted  upon  by  the 
counsel  for  the  petitioner. 

§  1566.  Persons  in  office  when  the  fourteenth  amendment  was  adopted  were 
not  removed  by  iL  Legislation  by  congress  was  necessary  to  accomplish  that 
purpose. 

It  results  from  the  examination  that  persons  in  office  by  lawful  appointment 
or  election  before  the  promulgation  of  the  fourteenth  amendment  are  not  re- 
moved therefrom,  by  the  direct  and  immediate  effect  of  the  prohibition  to  hold 
office  contained  in  the  third  section;  but  that  legislation  by  congress  is  neces- 
sary to  give  effect  to  the  prohibition,  by  providing  for  such  removal.  And  it 
results  further,  that  the  exercise  of  their  several  functions  by  these  officers, 
until  removed  in  pursuance  of  such  legislation,  is  not  unlawful. 

The  views  which  have  been  just  stated  receive  strong  confirmation  from  the 
action  of-  congress  and  of  the  executive  department  of  the  government.  The 
decision  of  the  district  judge,  now  under  revision,  was  made  in  December, 
1868,  and  two  months  afterwards,  in  February,  1869,  congress  adopted  a  joint 
resolution  entitled '^  A  resolution  respecting  the  provisional  governments  of 
Virginia  and  Texas."  In  this  resolution  it  was  provided  that  persons,  "  holding 
office  in  the  provisional  governments  of  Virginia  and  Texas,"  but  unable  to 
take  and  subscribe  the  test  oath  prescribed  by  the  act  of  July  2,  1862,  except 
those  relieved  from  disability,  "be  removed  therefrom;  "  but  a  provision  was 
added,  suspending  the  operation  of  the  resolution  for  thirty  days  from  its 
passage.  The  joint  resolution  was  passed  and  received  by  the  president  on 
February  6th,  and  not  having  been  returned  in  ten  days,  became  a  law  without 
his  approval.  It  cannot  be  doubted  that  this  joint  resolution  recognized  per- 
sons unable  to  take  the  oath  required,  to  which  class  belonged  all  persons 
within  the  description  of  the  third  section  of  the  fourteenth  amendment,  as 
holding  office  in  Virginia  at  the  date  of  its  passage,  and  provided  for  their 
removal  from  office. 

It  is  not  clear  whether  it  was  the  intent  of  congress  that  this  removal  should 
be  effected  in  Virginia  by  the  force  of  the  joint  resolution  itself,  or  by  the  com- 
mander of  the  first  military  district.  !(  was  understood  by  the  executive  or 
military  authorities  as  directing  the  removal  of  the  persons  described,  by  mil- 
itary order.  The  resolution  was  published  by  command  of  the  general  of  the 
army  for  the  information  of  all  concerned,  March  22,  1869.  It  had  been  pre- 
viously published  by  direction  of  the  commander  of  the  first  military  district, 
accompanied  by  an  order,  to  take  effect  on  March  18,  1869,  removing  the 
persons  described  from  office.  The  date  at  which  this  order  was  to  take  effect 
was  afterwards  changed  to  March  21st.  It  is  plain  enough  from  this  statement 
that  persons  holding  office  in  Virginia,  and  within  the  prohibition  of  the  four- 
teenth amendment,  were  not  regarded  by  congress,  or  by  the  military  authority, 
in  March,  1869,  as  having  been  already  removed  from  office. 

It  is  unnecessary  to  discuss  here  the  question  whether  the  government  of 
Virginia,  which  seems  to  have  been  not  provisional,  but  permanent,  when 
transferred  from  Alexandria  to  Richmond,  became  provisional  under  the  sub- 
sequent legislation  of  congress,  or  to  express  any  opinion  concerning  the 
validity  of  the  joint  resolution,  or  of  the  proceedings  under  it.  The  resolution 
and  proceedings  are  referred  to  here  only  for  the  purpose  of  showing  that  the 
amendment  bad  not  been  regarded  by  congress  or  the  executive,  so  far  as  rep- 
resented by  the  military  authorities,  as  effecting  an  immediate  removal  of  the 
officers  described  in  the  third  section.    After  the  most  carefu).  consideration, 
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therefore,  I  find  myself  constrained  to  the  conclusion  that  Hagh  W.  Sheffey 
had  not  been  removed  from  the  oflSce  of  jndge  at  the  time  of  the  trial  and 
sentence  of  the  petitioner;  and  that  the  sentence  of  the  circuit  court  of  Bock- 
bridge  county  was  lawful. 

§  1 567,  The  effect  of  a  sentence  hy  a  de  facto  court 

In  this  view  of  the  case,  it  becomes  unnecessary  to  determine  the  qnestion 
relating  to  the  effect  of  the  sentence  of  a  judge  de  factOy  exercising  the  office 
with  the  color,  but  without  the  substance,  of  right.  ''It  is  proper  to  say,  how- 
ever, that  I  should  have  no  difficulty  in  sustaining  the  custody  of  the  sheriff, 
under  sentence  of  a  court  held  by  such  a  judge.  Instructive  argument  and 
illustration  of  this  branch  of  the  case  might  be  derived  from  an  examination 
of  those  provisions  of  the  constitution  ordaining  that  no  person  shall  be  a  rep- 
resentative or  senator,  or  president,  or  vice-president,  unless  having  certain 
prescribed  qualifications.  These  provisions,  as  well  as  those  which  ordain  that 
no  senator  or  representative  shall,  during  his  term  of  service,  be  appointed  to 
any  office  under  the  United  States,  under  certain  circumstances,  and  that  no 
person  holding  any  such  office  shall,  while  holding  such  office,  be  a  member  of 
either  house,  operate  on  the  capacity  to  take  office.  The  election  or  appoint- 
ment Itself  is  prohibited  and  invalidated;  and  yet  no  instance  is  believed  to 
exist  where  a  person  has  been  actually  elected,  and  has  actually  taken  the 
office,  notwithstanding  the  prohibition,  and  his  acts,  while  exercising  its  func- 
tions, have  been  held  invalid.  But  it  is  unnecessary  to  pursue  the  examination. 
The  cases  cited  by  counsel  cover  the  whole  ground,  both  of  principle  and 
authority.  Taylor  v.  Skinner,  2  S.  C,  696;  State  v.  Bloom,  17  Wis.,  521;  Eff 
rel.  Ballou  v.  Bangs,  24  111.,  1S4.  This  subject  received  the  consideration  of  the 
judges  of  the  supreme  court  at  the  last  term,  with  reference  to  this  and  kindred 
cases  in  this  district,  and  I  am  authorized  to  say.  that  they  unanimously  concur 
in  the  opinion  that  a  person  convicted  by  a  judge  de  factOy  acting  under  color 
of  office,  though  not  de  jure^  and  detained  in  custody  in  pursuance  of  his  sen* 
tence,  cannot  be  properly  discharged  upon  habeas  corptia.  It  follows  that  the 
order  of  the  district  judge  must  be  reversed,  and  that  the  petitioner  must  be 
remanded  to  the  custody  of  the  sheriff  of  Kockbridge  county. 

UNITED  STATES  v.  REESE. 
(2  Otto,  214-256.     1875.) 

Error  to  U.  S.  Circuit  Court,  District  of  Kentucky. 

Opinion  by  Wafte,  C.  J. 

Statement  of  Facts. —  This  case  comes  here  by  reason  of  a  division  of  opinion 
between  the  judges  of  the  circuit  court  in  the  district  of  Kentucky.  It  pre- 
sents an  indictment  containing  four  counts,  under  sections  3  and  4  of  the  act 
of  May  31,  1870  (16  Stat.,  140),  against  two  of  the  inspectors  of  a  municipal 
election  in  the  state  of  Kentucky,  for  refusing  to  receive  and  count  at  such 
election  the  vote  of  William  Garner,  a  citizen  of  the  United  States  of  African 
descent.  All  the  questions  presented  b}'  the  certificate  of  division  arose  upon 
general  demurrers  to  the  several  counts  of  the  indictment.  In  this  court  the 
United  States  abandon  the  first  and  third  counts,  and  expressly  waive  the 
consideration  of  all  claims  not  arising  out  of  the  enforcement  of  the  fifteenth 
amendment  of  the  constitution.  After  this  concession,  the  principal  question 
left  for  consideration  is,  whether  the  act  under  which  the  indictment  is  found 

can  be  made  effective  for  the  punishment  of  inspectors  of  elections  who  refuse 

26 


RECENT  AMENDMENTS.  §  1568. 

to  receive  and  count  the  votes  of  citizens  of  the  United  States,  having  all  the 
qualifications  of  voters,  because  of  their  race,  color  or  previous  condition  of 
Sirvituda 

If  congress  has  not  declared  an  act  done  within  a  state  to  be  a  crime  against 
the  United  States,  the  courts  have  no  power  to  treat  it  as  such.  United  States 
r.  Hudson,  7  Cranch,  82.  It  is  not  claimed  that  there  is  any  statute  which  can 
reach  this  case,  unless  it  be  the  one  in  question.  Looking,  then,  to  this  statute, 
we  find  that  its  first  section  provides  that  all  citizens  of  the  United  States,  who 
are  or  shall  be  otherwise  qualified  by  law  to  vote  at  any  election,  etc.,  shall  be 
entitled  and  allowed  to  vote  thereat,  without  distinction  of  race,  color  or  pre- 
vious condition  of  servitude,  any  constitution,  etc.,  of  the  state  to  the  contrary 
notwithstanding.  This  simply  declares  a  right,  without  providing  a  punish- 
ment for  its  violation.  The  second  section  provides  for  the  punishment  of  any 
officer  charged  with  the  duty  of  furnishing  to  citizens  an  opportunity  to  per- 
form any  act,  which,  by  the  constitution  or  laws  of  any  state,  is  made  a  pre- 
requisite or  qualification  of  voting,  who  shall  omit  to  give  all  citizens  of  the 
United  States  the  same  and  equal  opportunity  to  perform  such  prerequisite,  and 
become  qualified  on  account  of  the  race,  color  or  previous  condition  of  servi- 
tude of  the  applicant.  This  does  not  apply  to  or  include  the  inspectors  of  an  elec- 
tion, whose  only  duty  it  is  to  receive  and  count  the  votes  of  citizens,  designated 
by  law  as  voters,  who  have  already  become  qualified  to  vote  at  the  election. 
The  third  section  is  to  the  effect  that,  whenever,  by  or  under  the  constitution 
or  laws  of  any  state,  etc.,  any  act  is  or  shall  be  required  to  be  done  by  any 
citizen  as  a  prerequisite  to  qualify  or  entitle  him  to  vote,  the  offer  of  such  citi- 
zen to  perform  the  act  required  to  be  done  ''as  aforesaid  "  shall,  if  it  fail  to  be 
earned  into  execution  by  reason  of  the  wrongful  act  or  omission  "  aforesaid  " 
of  the  person  or  officer  charged  with  the  daty  of  receiving  or  permitting  such 
performance,  or  offer  to  perform,  or  acting  thereon,  be  deemed  and  held  as  a 
performance  in  law  of  such  act;  and  the  person  so  offering  and  failing  as 
aforesaid,  and  being  -otherwise  qualified,  shall  be  entitled  to  vote  in  the  same 
manner  and  to  the  same  extent  as  if  he  had,  in  fact,  performed  such  act;  and  any 
judge,  inspector  or  other  officer  of  election  whose  duty  it  is  to  receive,  count, 
etc.,  or  give  effect  to,  the  vote  of  any  such  citizen,  who  shall  wrongfully  refuse 
or  omit  to  receive,  count,  etc.,  the  vote  of  such  citizen,  upon  the  presentation 
by  him  of  his  affidavit  stating  such  offer,  and  the  time  and  place  thereof,  and 
the  name  of  the  person  or  officer  whose  duty  it  was  to  act  thereon,  and  that  he 
was  wrongfully  prevented  by  such  person  or  officer  from  performing  such  act, 
shall,  for  every  such  offense,  forfeit  and  pay,  etc.  The  fourth  section  provides 
for  the  punishment  of  any  person  who  shall,  by  force,  bribery,  threats,  intimi- 
dation, or  other  unlawful  means,  hinder,  delay,  etc.,  or  shall  combine  with 
others  to  hinder,  delay,  prevent  or  obstruct,  any  citizen  from  doing  any  act  re- 
quired to  be  done  to  qualify  him  to  vote,  or  from  voting,  at  any  election.  The 
second  count  in  the  indictment  is  based  upon  the  fourth  section  of  this  act^ 
and  the  fourth  upon  the  third  section. 

§  1 568.  Tlie  fifteenth  amendment  does  not  confer  the  right  of  suffrage^  hut  it 
prohibits  discrimination. 

Kights  and  immunities  created  by  or  dependent  upon  the  constitution  of  the 
United  States  can  be  protected  by  congress.  The  form  and  the  manner  of  the 
protection  may  be  such  as  congress,  in  the  legitimate  exercise  of  its  legislative 
discretion,  shall  provide.  These  may  be  varied  to  meet  the  necessities  of  the 
particular  right  to  be  protected.     The  fifteenth  amendment  does  not  confer  the 
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right  of  suffrage  upon  any  one.  It  prevents  the  states  or  the  United  States, 
however,  from  giving  preference,  in  this  particular,  to  one  citizen  of  the  United 
States  over  another  on  account  of  race,  color  or  previous  condition  of  servi- 
tude. Before  its  adoption  this  could  be  done.  It  was  as  much  within  the 
power  of  a  state  to  exclude  citizens  of  the  United  States  from  voting  on  ac* 
count  of  race,  etc.,  as  it  was  on  account  of  age,  property  or  education.  Now 
it  is  not.  If  citizens  of  one  race,  having  certain  qualifications,  are  permitted 
by  law  to  vote,  those  of  another,  having  the  same  qualifications,  must  be* 
Previous  to  this  amendment  there  was  no  constitutional  guaranty  against  this 
discrimination ;  now  there  is.  It  follows  that  the  amendment  has  invested  the 
citizens  of  the  United  States  with  a  new  constitutional  right  which  is  within 
the  protecting  power  of  congress.  That  right  is  exemption  from  discrimina- 
tion in  the  exercise  of  the  elective  franchise  on  account  of  race,  color  or  pre- 
vious condition  of  servitude.  This,  under  the  express  provisions  of  the  second 
section  of  the  amendment,  congress  may  enforce  by  "appropriate  legislation.'* 

§  1 569*  — and  congress  can  interfere  only  when  the  discrimination  is 

on  account  of  race^  color^  etc. 

This  leads  us  to  inquire  whether  the  act  now  under  consideration  is  "appro- 
priate legislation"  for  that  purpose.  The  j)ower  of  congress  to  legislate  at  all 
upon  the  subject  of  voting  at  state  elections  rests  upon  this  amendment.  The 
effect  of  article  1,  section  4,  of  tho  constitution,  in  respect  to  elections  for  sen- 
ators and  representatives,  is  not  now  under  consideration.  It  has  not  been 
contended,  nor  can  it  be,  that  the  amendment  confers  authority  to  impose  pen- 
alties for  every  wrongful  refusal  to  receive  the  vote  of  a  qualified  elector  at 
state  elections.  It  is  only  when  the  wrongful  refusal  at  such  an  election  is 
because  of  race,  color  or  previous  condition  of  servitude  that  congress  can  in- 
terfere and  provide  for  its  punishment.  If,  therefore,  the  third  and  fourth 
sections  of  the  act  are  beyond  that  limit,  they  are  unauthorized.  The  third 
section  does  not  in  express  terms  limit  the  offense  of  an  inspector  of  election*", 
for  which  the  punishment  is  provided,  to  a  wrongful  discrimination  on  account  of 
race,  etc.  This  is  conceded ;  but  it  is  urged  that  when  this  section  is  construed 
with  those  which  precede  it,  and  to  which,  as  is  claimed,  it  refers,  it  is  so  lim- 
ited. The  argument  is  that  the  only  wrongful  act,  on  the  part  of  the  officer 
whose  duty  it  is  to  receive  or  permit  the  requisite  qualification,  which  can  dis- 
pense with  actual  qualification  under  the  state  laws  and  substitute  the  pre- 
scribed, affidavit  therefor,  is  that  mentioned  and  prohibited  in  section  2,  to  wit, 
discrimination  on  account  of  race,  etc.;  and  that,  consequently,  section  3  is  con- 
fined in  its  operation  to  the  same  wrongful  discrimination. 

§  1570.  Penal  statutes  to  he.cofisUiied  strictly. 

This  is  a  penal  statute,  and  must  be  construed  strictly ;  not  so  strictly,  indeed, 
as  to  defeat  the  clear  intention  of  congress,  but  the  words  employed  must  be 
understood  in  the  sense  they  were  obviously  used.  United  States  v.  Wiltberger, 
6  Wheat.,  85.  If,  taking  the  whole  statute  together,  it  is  apparent  that  it  was 
not  the  intention  of  congress  thus  to  limit  the  operation  of  the  act,  we  cannot 
give  it  that  effect. 

§  1571.  Congress  cannot  make  it  poial  simply  for  an  officer  to  refuse  to  allow 
a  person  to  prove  his  right  to  vote. 

The  statute  contemplates  a  most  important  change  in  the  election  laws. 

Previous  to  its  adoption,  the  states,  as  a  general  rule,  regulated  in  their  own 

way  all  the  details  of  all  elections.     They  prescribed  the  qualifications  of  voters, 

and  the  manner  in  which  those  offering  to  vote  at  an  election  should  make 
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known  their  qualifications  to  the  officers  in  charge.  This  act  interferes  with 
this  practice,  and  prescribes  rules  not  provided  by  the  laws  of  the  states.  It 
snbstitntes,  under  certain  circumstances,  performance  wrongfully  prevented  for 
performance  itself.  If  the  elector  makes  and  present^s  his  affidavit  in  the  form 
and  to  the  effect  prescribed,  the  inspectors  are  to  treat  this  as  the  equivalent 
of  the  specified  requirement  of  the  state  law.  This  is  a  radical  change  in  the 
practice,  and  the  statute  which  creates  it  should  be  explicit  in  its  terms.  Noth- 
ing should  be  left  to  construction,  if  it  can  be  avoided.  The  law  ought  not  to  be 
in  such  a  condition  that  the  elector  may  act  upon  one  idea  of  its  meaning,  and 
the  inspector  upon  another. 

The  elector,  under  the  provisions  of  the  statute,  is  only  required  to  state  in 
his  affidavit  that  he  has  been  wrongfully  prevented  by  the  officer  from  qualify- 
ing. There  are  no  words  of  limitation  in  this  part  of  the  section.  In  a  case 
like  this,  if  an  affidavit  is  in  the  language  of  the  statute,  it  ought  to  be  suffi- 
cient both  for  the  voter  and  the  insi^ector.  Laws  which  prohibit  the  doing  of 
things,  and  provide  a  punishment  for  their  violation,  should  have  no  double 
meaning.  A  citizen  should  not  unnecessarily  be  placed  where,  by  an  honest 
error  in  the  construction  of  a  penal  statute,  he  ma}^  be  subjected  to  a  prosecu- 
tion for  a  false  oath ;  and  an  inspector  of  elections  should  not  be  put  in  jeopardy 
because  he,  with  equal  honesty,  entertains  an  opposite  opinion.  If  this  statute 
limits  the  wrongful  act  which  will  justify  the  affidavit  to  discrimination  on 
account  of  race,  etc.,  then  a  citizen  who  makes  an  affidavit  that  he  has  been 
wrongfully  prevented  by  the  officer,  which  is  true  in  the  ordinary  sense  of  that 
term,  subjects  himself  to  indictment  and  trial,  if  not  to  conviction,  because  it 
is  not  true  that  he  has  been  prevented  by  such  a  wrongful  act  as  the  statute 
contemplated;  and  if  there  is  no  such  limitation,  but  any  wrongful  act  of  ex- 
clusion will  justify  the  affidavit^  and  give  the  right  to  vote  without  the  actual 
performance  of  the  prerequisite,  then  the  inspector  who  rejects  the  vote  because 
he  reads  the  law  in  its  limited  sense,  and  thinks  it  is  confined  to  a  wrongful 
discrimination  on  account  of  race,  etc.,  subjects  himself  to  prosecution,  if  not 
to  punishment,  because  he  has  misconstrued  the  law.  Penal  statutes  ought  not 
to  be  expressed  in  language  so  uncertain.  If  the  legislature  undertakes  to  define 
by  statute  a  new  offense,  and  provide  for  its  punishment,  it  should  express  its 
will  in  language  that  need  not  deceive  the  common  mind.  Every  man  should 
be  able  to  know  with  certainty  when  ho  is  committing  a  crime.  But  when  we 
go  bej'ond  the  third  section,  and  read  the  fourth,  we  find  there  no  words  of 
limitation,  or  reference  even,  that  can  be  construed  as  manifesting  any  intention 
to  confine  its  provisions  to  the  terms  of  the  fifteenth  amendment.  That  sec- 
tion has  for  its  object  the  punishment  of  all  persons  who,  by  force,  bribery, 
etc.,  hinder,  delay,  etc.,  any  person  from  qualifying  or  voting.  In  view  of  all 
these  facts,  we  feel  compelled  to  say,  that,  in  our  opinion,  the  language  of  the 
third  and  fourth  sections  does  not  confine  their  operation  to  unlawful  discrimi- 
nations on  account  of  race,  etc.  If  congress  had  the  power  to  provide  generally 
for  the  punishment  of  those  who  unlawfully  interfere  to  prevent  the  exercise 
of  the  elective  franchise  without  regard  to  such  discrimination,  the  language  of 
these  sections  would  be  broad  enough  for  that  purpose. 

It  remains  now  to  consider  whether  a  statute,  so  general  as  this  in  its  pro- 
visions, can  be  made  available  for  the  punishment  of  those  who  may  be  guilty 
of  unlawful  discrimination  against  citizens  of  the  United  States,  while  exercis- 
ing the  elective  franchise,  on  account  of  their  race,  etc.     There  is  no  attempt 

in  the  sections  now  under  consideration  to  provide  specifically  for  such  an  offense. 
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If  the  case  is  provided  for  at  all,  it  is  because  it  comes  ander  the  general  pro- 
hibition against  any  wrongful  act  or  unlawful  obstruction  in  this  particular. 
We  are,  therefore,  directly  called  upon  to  decide  whether  a  penal  statute  en- 
acted by  congress,  with  its  limited  powers,  which  is  in  general  language  broad 
enough  to  cover  wrongful  acts  without  as  well  as  within  the  constitutional  juris- 
diction, can  be  limited  by  judicial  construction  so  as  to  make  it  operate  only  on 
that  which  congress  may  rightfully  prohibit  and  punish.  For  this  purpose,  we 
must  take  these  sections  of  the  statute  as  they  are.  We  are  not  able  to  reject 
a  part  which  is  unconstitutional,  and  retain  the  remainder,  because  it  is  not  pos- 
sible to  separate  that  which  is  unconstitutional,  if  there  be  any  such,  from  that 
which  is  not.  The  proposed  effect  is  not  to  be  attained  by  striking  out  or  dis- 
regarding words  that  are  in  the  section,  but  by  inserting  those  that  are  not  now 
there.  Each  of  the  sections  must  stand  as  a  whole,  or  fall  altogether.  The 
language  is  plain.  There  is  no  room  for  construction,  unless  it  be  as  to  the 
effect  of  the  constitution.  The  question,  then,  to  be  determined,  is,  whether 
we  can  introduce  words  of  limitation  into  a  penal  statute  so  as  to  make  it 
specific,  when,  as  expressed,  it  is  general  only. 

§  1672.  The  courts  cannot  construe  a  law  so  as  to  limit  its  operation  to  the  con- 
stitutional limits. 

It  would  certainly  be  dangerous  if  the  legislature  could  set  a  net  large  enough 
to  catch  all  possible  offenders,  and  leave  it  to  the  courts  to  step  inside  and  say 
who  could  be  rightfully  detained,  and  who  should  beset  at  large.  This  would, 
to  some  extent,  substitute  the  judicial  for  the  legislative  department  of  the  gov- 
ernment. The  courts  enforce  the  legislative  will  when  ascertained,  if  within 
the  constitutional  grant  of  power.  Within  its  legitimate  sphere^  congress  is 
supreme,  and  beyond  the  control  of  the  courts;  but  if  it  steps  outside  of  its 
constitutional  limitations  and  attempts  that  which  is  beyond  its  reach,  the  courts 
are  authorized  to,  and  when  called  upon  in  due  course  of  legal  proceedings 
must,  annul  its  encroachments  upon  the  reserved  power  of  the  states  and  the 
people.  To  limit  this  statute  in  the  manner  now  asked  for  would  be  to  make 
a  new  law,  not  to  enforce  an  old  one.  This  is  no  part  of  our  duty.  We  must, 
therefore,  decide  that  congress  has  not  as  yet  provided  by  "appropriate  legisla- 
tion" for  the  punishment  of  the  offense  charged  in  the  indictment;  and  that 
the  circuit  court  properly  sustained  the  demurrers,  and  gave  judgment  for  the 
defendants. 

§  1573.  Practice  on  certificate  of  division  of  opinion. 

This  makes  it  unnecessary  to  answer  any  of  the  other  questions  certified. 
Since  the  law  which  gives  the  presiding  judge  the  casting  vote  in  cases  of  divis- 
ion, and  authorizes  a  judgment  in  accordance  with  his  opinion  (R.  S.,  sec.  650), 
if  we  find  that  the  judgment  as  rendered  is  correct,  we  need  not  do  more  than 
affirm.  If,  however,  we  reverse,  all  questions  certified,  Tvhich  may  be  considered 
in  the  final  determination  of  the  case  according  to  the  opinion  we  express, 
should  be  answered. 

Judgment  affinned. 

Dissenting  opinion  by  Mr.  Justice  Clifford. 

I  concur  that  the  indictment  is  bad,  but  for  reasons  widely  different  from 
those  assigned  by  the  court.  States,  as  well  as  the  United  States,  are  prohib- 
ited by  the  fifteenth  amendment  of  the  constitution  from  denying  or  abridging 
the  right  of  citizens  of  the  United  States  to  vote  on  account  of  race,  color  or 
previous  condition  of  servitude;  and  power  is  vested  in  congress,  by  the  second 
article  of  that  amendment,  to  enforce  that  prohibition  '^  by  appropriate  legisla- 
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tion.''  Since  the  adoption  of  that  amendment,  congress  has  legislated  npon  the 
sobject;  and,  by  the  first  section  of  the  Enforcement  Act,  it  is  provided  that 
citizens  of  the  tjnited  States,  without  distinction  of  race,  color  or  previous  con- 
dition of  servitude,  shall,  if  otherwise  qualified  to  vote  in  state,  territorial  or 
manicipal  elections,  be  entitled  and  allowed  to  vote  at  all  such  elections,  any 
constitution,  law,  custom,  usage  or  regulation  of  any  state  or  territory,  or  by 
or  under  its  authority,  to  the  contrary  notwithstanding. 

Bevond  doubt,  that  section  forbids  all  discrimination  between  white  citizens 
and  citizens  of  color  in  respect  to  their  right  to  vote;  but  the  section  does  not 
provide  that  the  person  or  officer  making  such  discrimination  shall  be  guilty  of 
any  offense,  nor  does  it  prescribe  that  the  person  or  officer  guilty  of  making 
sjch  discrimination  shall  be  subject  to  any  fine,  penalty  or  punishment  what- 
ever. None  of  the  counts  of  the  indictment  in  this  case,  however,  are  framed 
under  that  section ;  nor  will  it  be  necessary  to  give  it  any  further  considera- 
tion, except  so  far  as  it  may  aid  in  the  construction  of  the  other  sections  of  the 
act.  16  Stat.,  140.  Section  2  of  the  act  will  deserve  more  examination,  as  it 
assumes  that  certain  acts  are  or  may  be  required  to  be  done  by  or  under  the 
authority  of  the  constitution  or  laws  of  certain  states,  or  the  laws  of  certain 
territories,  as  a  prerequisite  or  qualification  for  voting,  and  that  certain  persons 
or  officers  are  or  may  be,  by  such  constitution  or  laws,  charged  with  the  per- 
formance of  duties  in  furnishing  to  such  citizens  an  opportunity  to  perform 
such  prerequisites  to  become  qualified  to  vote ;  and  provides  that  it  shall  be  the 
duty  of  every  such  person  or  officer  to  give  all  such  citizens,  without  distinc- 
tion of  race,  color  or  previous  condition  of  servitude,  the  same  and  equal 
opportunity  to  perform  such  prerequisites  to  become  qualified  to  vote. 

Equal  opportunity  is  required  by  that  section  to  be  given  to  all  such  citizens^ 
without  distinction  of  race,  color  or  previous  condition  of  servitude,  to  per- 
form the  described  prerequisite;  and  the  further  provision  of  the  same  section 
is  that,  if  any  such  person  or  officer  charged  with  the  performance  of  the  de- 
scribed duties  shall  refuse  or  knowingly  omit  to  give  full  effect  to  the  require- 
ments of  that  section,  he  shall  for  every  such  offense  forfeit  and  pa}"^  $500  to 
the  person  aggrieved,  and  also  be  deemed  guilty  of  a  misdemeanor,  and  pun- 
ished as  therein  provided.  Other  sections  applicable  to  the  subject  are  con- 
tained in  the  Enforcement  Act,  to  which  reference  will  hereafter  be  made.  16 
id.,  Ul. 

1.  Four  counts  are  exhibited  in  the  indictment  against  the  defendants;  and 
the  record  shows  that  the  defendants' filed  a  demurrer  to  each  of  the  counts, 
which  was  joined  in  behalf  of  the  United  States.  Two  of  the  counts  —  to  wit, 
the  first  and  the  third  —  having  been  abandoned  at  the  argument,  the  exam- 
ination will  be  confined  to  the  second  and  the  fourth.  By  the  record,  it  also 
appears  that  the  defendants,  together  with  one  William  Farnaugh,  on  the  30th 
of  January,  1873,  were  the  lawful  inspectors  of  a  municipal  election  held  on 
that  day  in  the  city  of  Lexington,  in  the  state  of  Kentucky,  pursuant  to  the 
constitution  and  laws  of  thai  state,  and  that  they,  as  such  inspectors,  were 
then  and  there  charged  by  law  with  the  duty  of  receiving,  counting,  certifying, 
registering,  reporting  and  giving  effect  to  the  vote  of  all  citizens  qualified  to 
vote  at  said  election  in  Ward  3  of  the  city ;  and  the  accusation  set  forth  in  the 
second  count  of  the  indictment  is,  that  one  William  Garner,  at  said  municipal 
election,  offered  to  the  said  inspectors  at  the  polls  of  said  election  in  said  Ward 
3  to  vote  for  members  of  the  said  city  council,  the  said  poll  being  then  and 

there  the  lawful  and  proper  voting  place  and  precinct  of  the  said  William  6ar- 
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ner,  who  was  then  knd  there  a  free  male  citizen  of  the  United  States,  and  of 
the  state,  of  African  descent,  and  having  then  and  there  resided  in  said  state 
more  than  two  years,  and  in  said  city  more  than  one  year,  next  preceding  said 
election,  and  having  been  a  resident  of  said  voting  precinct  and  ward  in  which 
he  offered  to  vote  more  than  sixty  days  immediately  prior  to  said  election, 
and  being  then  and  there,  at  the  time  of  such  offer  to  vote,  qualified  and  en- 
titled, as  alleged,  by  the  laws  of  the  state,  to  vote  at  said  election. 

Offer  in  due  form  to  vote  at  the  said  election  having  been  made,  as  alleged, 
by  the  said  William  Garner,  the  charge  is  that  the  said  William  Farnaugh  con- 
sented to  receive,  count,  register  and  give  effect  to  the  vote  of  the  party  offer- 
ing the  same;  but  that  the  defendants,  constituting  the  majority  of  the 
inspectors  at  the  election,  and,  as  such,  having  the  power  to  receive  or  reject 
all  votes  offered  at  said  poll,  did  then  and  there,  when  the  said  party  offered  to 
vote,  unlawfully  agree  and  confer  with  each  other  that  they,  as  such  inspectors, 
would  not  take,  receive,  certify,  register,  report  or  give  effect  to  the  vote  of 
any  voters  of  African  descent,  offered  at  said  election,  unless  the  voter  so  offer- 
ing to  vote,  besides  being  otherwise  qualified  to  vote,  had  paid  to  said  city  the 
capitation  tax  of  $1.50  for  the  preceding  year,  on  or  before  the  15th  of  Janu- 
ary prior  to  the  day  of  the  election ;  which  said  agreement,  the  pleader  alleges, 
was  then  and  there  made  with  intent  thereby  to  hinder,  prevent  and  obstruct 
all  voters  of  African  descent  on  account  of  their  race  and  color,  though  law- 
fully entitled  to  vote  at  said  election,  from  so  voting.  Taken  separately,  that 
allegation  would  afford  soma  support  to  the  theory  of  the  United  States;  but 
it  must  be  considered  in  connection  with  the  allegation  which  immediately  fol- 
lows it  in  the  same  count,  where  it  is  alleged  as  follows:  That  the  defendants, 
in  pursuance  of  said  unlawful  agreement,  did  then  and  there,  at  the  election 
aforesaid,  wrongfully  and  illegally  require  and  demand  of  said  party,  when  he 
offered  to  vote  as  aforesaid,  that  he  should,  as  a  prerequisite  and  qualification 
to  his  voting  at  said  election,  produce  evidence  of  his  having  paid  to  said  city 
or  its  proper  officers  the  said  capitation  tax  of  $1.50  for  the  year  preced- 
ing, on  or  before  the  15th  of  January  preceding  the  day  of  said  election; 
and  the  averment  is  to  the  effect  that  the  party  offering  his  vote  then  and 
there  refused  to  comply  with  that  illegal  requirement  and  demand,  or  to  pro- 
duce the  evidence  so  demanded  and  required. 

§  157 4.  Eoery  ingredient  of  which  the  offan^e  is  composed  must  be  accu- 
rateiy  and  clearly  alleged  in  the  indictrn£nt. 

Offenses  created  by  statute,  as  well  as  offenses  created  at  common  law,  with 
rare  exceptions,  consist  of  more  than  one  ingredient,  and,  in  some  cases,  of 
many;  and  the  rule  is  universal,  that  every  ingredient  of  which  the  offense  is 
composed  must  be  accurately  and  clearly  alleged  in  the  indictment,  or  the  in- 
dictment will  be  bad  on  demurrer,  or  it  may  be  quashed  on  motion,  or  the  judg- 
ment mav  be  arrested  before  sentence,  or  be  reversed  on  a  writ  of  error.  United 
States  u  Cook,  17  Wall.,  174.  Matters  well  pleaded,  it  is  true,  are  admitted  by 
the  demurrer;  but  it  is  equally  true,  that  every  ingredient  of  the  offense  must 
be  accurately  and  clearly  described,  and  that  no  indictment  is  sufficient  if  it 
does  not  accurately  and  clearly  describe  all  the  ingredients  of  which  the  offense 
is  composed. 

§  1675.  TTie  first  section  of  the  Enforcement  Act  clearly  secures  ilve  voter 
against  discrlm^ination  on  account  of  his  race  or  color. 

Citizens  of  the  United  States,  without  distinction  of  race,  color  or  previous 

condition  of  servitude,  if  otherwise  qualified  to  vote  at  a  state,  territorial  or 

82 


RECENT  AMENDMENTS.  §  1575. 

manicipal  election,  shall  be  entitled  and  allowed  to  vote  at  such  an  election, 
even  though  the  constitution,  laws,  customs,  usages  or  regulations  of  the  state 
or  territory  do  not  allow,  or  even  prohibit,  such  voter  from  exercising  that 
right.  16  Stat.,  140,  sec.  1.  Evidently  the  purpose  of  that  section  is  to  place 
the  male  citizen  of  color,  as  an  elector,  on  the  same  footing  with  the  white 
male  citizen.  Nothing  else  was  intended  by  that  provision,  as  is  evident  from 
the  fact  that  it  does  not  profess  to  enlarge  or  vary  the  prior  existing  right  of 
whit^  male  citizens  in  any  respect  whatever.  Conclusive  support  to  that  theory 
is  also  derived  from  the  second  section  of  the  same  act,  which  was  obviously 
passed  to  enforce  obedience  to  the  rule  forbidding  discrimination  between  col- 
ored male  citizens  and  white  male  citizens  in  respect  to  their  right  to  vote  at 
such  elections. 

By  the  charter  of  the  city  of  Lexington,  it  is  provided  that  a  tax  shall  be 
levied  on  each  free  male  inhabitant  of  twenty -one  years  of  age  and  upwards, 
except  paupers,  inhabiting  said  city,  at  a  ratio  not  exceeding  $1.50  each. 
Sess.  Laws  1867,  p.  441.  Such  citizens,  without  distinction  of  race,  color 
or  previous  condition  of  servitude,  in  order  that  they  may  be  entitled  to 
vote  at  any  such  election,  must  be  free  male  citizens  "over  twenty-one  j'^ears 
of  age,  have  been  a  resident  of  the  city  at  least  six  months,  and  of  the  ward 
in  which  he  resides  at  least  sixty  days,  prior  to  the  day  of  the  election,  and 
have  paid  the  capitation  tax  assessed  by  the  city  on  or  before  the  15th  pf  Janu- 
ary preceding  the  day  of  election."  2  Sess.  Laws  1870,  p.  71.  White  male 
citizens,  not  possessing  the  qualifications  to  vote  required  by  law,  find  no  guar- 
anty of  the  right  to  exercise  that  privilege  by  the  first  section  of  the  Enforce- 
ment Act;  but  the  mandate  of  the  section  is  explicit  and  imperative,  that  ail 
citizens,  without  distinction  of  race,  color  or  previous  condition  of  servitude,  if 
otherwise  qualified  to  vote  at  any  state,  territorial  or  municipal  election,  shall 
be  entitled  and  allowed  to  vote  at  all  such  elections,  even  though  forbidden  so 
to  do,  on  account  of  race,  color  or  previous  condition  of  servitude,  by  the  con- 
stitution of  the  state,  or  by  the  laws,  custom,  usage  or  regulation  of  the  state 
or  territory  where  the  election  is  held. 

Disability  to  vote  of  every  kind,  arising  from  race,  color  or  previous  condi- 
tion of  servitude,  is  declared  by  the  first  section  of  that  act  to  be  removed  from 
the  colored  male  citizen;  but,  unless  otherwise  qualified  by  law  to  vote  at  such 
an  election,  he  is  no  more  entitled  to  enjoy  that  privilege  than  a  white  male 
citizen  who  does  not  possess  the  qualifications  required  by  law  to  constitute  him 
a  legal  voter  at  such  an  election.  Legal  disability  to  vote  at  any  such  election, 
arising  from  race,  color  or  previous  condition  of  servitude,  is  removed  by  the 
fifteenth  amendment,  as  affirmed  in  the  first  section  of  the  Enforcement  Act; 
bat  the  congress  knew  full  well  that  cases  would  arise  where  the  want  of  other 
qualifications,  if  not  removed,  might  prevent  the  colored  citizen  from  exercising 
the  right  of  suffrage  at  such  an  election ;  and  the  intent  and  purpose  of  the 
second  section  of  the  act  are  to  furnish  to  all  citizens  an  opportunity  to  remove 
every  such  other  disability  to  enable  them  to  become  qualified  to  exercise  that 
right,  and  to  punish  persons  and  officers  charged  with  any  duty  in  that  regard 
who  unlawfully  and  wrongfully  refuse  or  wilfully  omit  to  co-operate  to  that 
end.  Hence  it  is  provided,  that  where  any  act  is  or  shall  be  required  to  be 
done  as  a  prerequisite  or  qualification  for  voting,  and  persons  or  officers  are 
charged  in  the  manner  stated  with  the  performance  of  duties  in  furnishing  to 
citizens  an  opportunity  to  perform  such  prerequisite  or  to  become  qualified  to 

vote,  it  shall  be  the  duty  of  ever}^  such  person  and  officer  to  give  all  citizensi 
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without  distinction  of  race,  color  or  previous  condition  of  servitude,  the  same 
and  equal  opportunity  to  perform  such  prerequisite,  and  to  become  qualified  to 
vote. 

Persons  or  oflBcers  who  wrongfully  refuse  or  knowingly  omit  to  perform  the 
duty  with  which  they  are  charged  by  that  clause  of  the  second  section  of  the 
Enforcement  Act  commit  the  offense  defined  by  that  section,  and  incur  the  pen- 
alty, and  subject  themselves  to  the  punishment  prescribed  for  that  oflFense. 

§  1576*  The  fifteenth  amendment  does  not  give  anyone  the  ri^ht  to  vote;  it 
merely  protects  those  otherwise  qualified  to  vote  against  denial  of  the  right  on 
account  of  color  or  race. 

Enough  appears  in  the  second  count  of  the  indictment  to  show  beyond  all 
question  that  it  cannot  be  sustained  under  the  second  section  of  the  Enforce- 
ment Act,  as  the  count  expressly  alleges  that  the  defendants  as  such  inspectors, 
at  the  time  the  complaining  party  offered  his  vote,  refused  to  receive  and  count 
the  same  because  he  did  not  produce  evidence  that  he  had  paid  to  the  city  the 
capitation  tax  of  $1.50  assessed  against  him  for  the  preceding  year,  which  pay- 
ment, it  appears  by  the  law  of  the  state,  is  a  prerequisite  and  necessary  quali- 
fication to  enable  any  citizen  to  vote  at  that  eleciion,  without  distinction  of 
race,  color  or  previous  condition  of  servitude;  and  the  express  allegation  of  the 
count  is,  that  the  party  offering  his  vote  then  and  there  refused  to  comply  with 
that  prerequisite,  and  then  and  there  demanded  that  his  vote  should  be  re- 
ceived and  counted  without  his  complying  with  that  prerequisite.  Argument 
to  show  that  such  allegations  are  insufiicient  to  constitute  the  offense  defined 
in  the  second  section  of  the  Enforcement  Act,  or  any  other  section  of  that  act, 
is  quite  unnecessary,  as  it  appears  in  the  very  terms  of  the  allegations  that  the 
party  offering  his  vote  was  not,  irrespective  of  his  race,  color  or  previous  con- 
dition of  servitude,  a  qualified  voter  at  such  an  election  by  the  law  of  the  state 
where  the  election  was  held. 

Persons  within  the  category  described  in  the  first  section  of  the  Enforcement 
Act,  of  whom  it  is  enacted  that  they  shall  be  entitled  and  allowed  to  vote  at 
such  an  election,  without  distinction  of  race,  color  or  previous  condition  of 
servitude,  are  citizens  of  the  United  States  otherwise  gualifi^d  to  vote  at  the 
election  pending;  and  inasmuch  as  it  is  not  alleged  in  the  count  that  the  party 
offering  his  vote  in  this  case  was  otherwise  qualified  by  law  to  vote  at  the  time 
he  offered  his  vote,  and  inasmuch  as  no  excuse  is  pleaded  for  not  producing 
evidence  to  establish  that  prerequisite  of  qualification,  it  is  clear  that  the  sup- 
posed offense  is  not  set  forth  with  sufScient  certainty  to  justify  a  conviction 
and  sentence  of  the  accused. 

2.  Defects  also  exist  in  the  fourth  count ;  but  it  becomes  necessary,  before 
considering  the  questions  which  those  defects  present,  to  examine  with  care  the 
third  section  of  the  Enforcement  Act.  Section  3  of  that  act  differs  in  some 
respects  from  the  second  section;  as,  for  example, section  3  provides  that  when- 
ever, under  the  constitution  and  laws  of  a  state,  or  the  laws  of  a  territory,  any 
act  is  or  shall  be  required  to  be  done  by  any  such  citizen  as  a  prerequisite  to 
qualify  or  entitle  him  to  vote,  the  offer  of  any  such  citizen  to  perform  the  act 
required  to  be  done  as  aforesaid  shall,  if  it  fail  to  he  carried  into  execution  by 
reason  of  the  wrongful  act  or  omission  aforesaid  of  the  person  or  oflBcer  charged 
with  the  duty  of  receiving  or  permitting  such  performance  or  offer  to  perform, 
be  deemed  and  held  as  a  performance  in  law  of  such  act;  and  the  person  so 
offering  and  failing  as  aforesaid,  and  heing  otherwise  qualifi^d^  shall  be  entitled 
to  vote  in  the  same  manner  and  to  the  same  extent  as  if  he  had,  in  fact,  per- 
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formed  the  said  act.  By  that  clause  of  the  section,  it  is  enacted  that  the  offer 
of  the  party  interested  to  psrform  the  prerequisite  act  to  qualify  or  entitle  him 
to  vote  shall,  if  it  fail  for  the  reason  specified,  have  the  same  effect  as  the 
actual  performance  of  the  prerequisite  act  would  have;  and  the  further  provis- 
ion is,  that  any  judge,  inspector  or  other  officer  of  election,  whose  duty  it  is,  or 
shall  be,  to  receive,  count,  certif}*^,  register,  report  or  give  effect  to  the  vote  of 
such  citizen,  upon  the  presentation  by  him  of  his  affidavit,  stating  such  offer 
and  the  time  and  place  thereof,  and  the  name  of  the  officer  or  person  whose 
duty  it  was  to  act  thereon,  and  that  he  was  wrongfully  prevented  by  such  person 
or  officer  from  performing  such  act,  shall,  for  every  such  offense,  forfeit  and 
pay  the  sum  of  $500  to  the  person  aggrieved,  and  also  be  guilty  of  a  misde- 
meanor. 

Payment  of  the  capitation  tax,  on  or  before  the  15th  of  January  preceding 
the  day  of  the  election,  is,  beyond  all  doubt,  one  of  the  prerequisite  acts,  if  not 
the  only  one,  referred  to  in  that  part  of  the  section ;  and  it  is  equally  clear  that 
the  introductory  clause  of  the  section  is  wholly  inapplicable  to  a  case  where  the 
citizen,  claiming  the  right  to  vote  at  such  an  election,  has  actually  paid  the 
capitation  tax  as  required  by  the  election  law  of  the  state.  Voters  who  have 
seasonably  paid  the  tax  are  in  no  need  of  any  opportunity  to  perform  such  a 
prerequisite  to  qualify  them  to  vote;  but  the  third  section  of  the  act  was  passed 
to  provide  for  a  class  of  citizens  who  had  not  paid  the  tax,  and  who  bad  offered 
to  pay  it,  and  the  offer  had  failed  to  be  carried  into  execution  by  reason  of  the 
wrongful  act  or  omission  of  the  person  or  officer  charged  with  the  duty  of 
receiving  or  permitting  the  performance  of  such  prerequisite.  Qualified  voters, 
by  the  law  of  the  state,  are  male  citizens  over  twenty-one  years  of  age,  who 
have  been  residents  of  the  city  at  least  six  months,  and  of  the  ward  in  which 
they  reside  at  least  sixty  days,  immediately  prior  to  the  day  of  the  election,  and 
who  have  paid  the  capitation  tax  assessed  by  the  city  on  or  before  the  15th 
day  of  January  precedmg  the  day  of  the  election.  Obviously,  the  payment  of 
the  capitation  tax,  on  or  before  the  time  mentioned,  is  a  prerequisite  to  qualify 
the  citizen  to  vote;  and  the  purpose  of  the  second  section  is  to  secure  to  the 
citizen  an  opportunity  to  perform  that  prerequisite,  and  to  punish  the  persons 
and  officers  charged  with  the  duty  of  furnishing  the  citizen  with  such  an  oppor- 
tunity to  perform  such  prerequisite,  in  case  such  person  or  officer  refuses  or 
knowingly  omits  to  do  his  duty  in  that  regard.  Grant  that,  still  it  is  clear 
that  the  punishment  of  the  offender  would  not  retroact  and  give  effect  to  the 
right  of  the  citizen  to  vote,  nor  secure  to  the  public  the  right  to  have  his  vote 
received,  counted,  registered,  reported,  and  made  effectual  at  that  election. 

3.  Injustice  of  the  kind,  it  was  foreseen,  might  be  done;  and,  to  remedy 
that  difficulty,  the  third  section  was  passed,  the  purpose  of  which  is  to  pro- 
vide that  the  offer  of  any  such  citizen  to  perform  such  prerequisite,  if  the 
offer  fails  to  be  carried  into  execution  b\^  reason  of  the  wrongful  act  or  omis- 
sion of  the  person  or  officer  charged  with  the  duty  of  receiving  or  permit- 
ting such  performance,  shall  be  deemed  and  held  as  a  performance  in  law  of 
such  act  and  prerequisite;  and  the  person  so  offering  to  perform  such  prereq- 
uisite, and  so  failing  by  reason  of  the  wrongful  act  or  omission  of  the  person 
or  officer  charged  with  such  duty,  if  otiierwise  qualified,  shall  bo  entitled  to 
vote  in  the  same  manner,  and  to  the  same  extent,  as  if  he  had  in  fact  performed 
such  prerequisite  act.  Nothing  short  of  the  psrformance  of  the  prerequisite 
act  will  entitle  any  citizen  to  vote  at  any  such  election  in  that  state,  if  the 
opportunity  to  perform  the  prerequisite  is  furnished  as  required  by  the  act  of 
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coDgress;  but  if  those  whose  duty  it  is  to  furnish  the  opportunity  to  perform 
the  act  refuse  or  omit  so  to  do,  then  the  offer  to  perform  such  prerequisite  act, 
if  the  offer  fails  to  be  carried  into  execution  by  the  wrongful  act  or  omission  of 
those  whose  duty  it  is  to  receive  and  permit  the  performance  of  the  prerequisite 
act,  shall  have  the  same  effect  in  law  as  the  actual  performance* 

Such  an  offer  to  perform  can  have  the  same  effect  in  law  as  actual  perform- 
ance only  in  case  where  it  fails  to  be  carried  into  execution  by  reason  of  the 
wrongful  act  or  omission  of  the  person  or  officer  charged  with  the  duty  of  re- 
ceiving or  permitting  such  performance;  from  which  it  follows  that  the  offer 
must  be  made  in  such  terms,  and  under  such  circumstances,  that,  if  it  should 
be  received  and  carried  into  execution,  it  would  constitute  a  legal  and  complete 
performance  of  the  prerequisite  act.  What  the  law  of  the  state  requires  in 
that  regard  is,  that  the  citizen  offering  to  vote  at  such  an  election  should  have 
paid  the  capitation  tax  assessed  by  the  city,  which  in  this  case  was  §1.50,  on  or 
before  the  15th  of  January  preceding  the  day  of  election.  Unless  the  offer  is 
made  in  such  terms,  and  under  such  circumstances,  that,  if  it  is  accepted  and 
carried  into  execution,  it  would  constitute  a  legal  and  complete  performance  of 
the  prerequisite  act,  the  person  or  officer  who  refused  or  omitted  to  carry  the 
offer  into  execution  would  not  incur  the  penalty  nor  be  guilty  of  the  offense 
defined  by  that  section  of  the  act;  for  it  could  not  be  properly  alleged  that  it 
failed  to  be  carried  into  effect  by  the  wrongful  act  or  omission  of  the  person  or 
officer  charged  with  the  duty  of  receiving  and  permitting  such  performance. 
Viewed  in  the  light  of  these  suggestions,  it  must  be  that  the  offer  contemplated 
by  the  third  section  of  the  act  is  an  offer  made  in  such  terms,  and  under  such 
circumstances,  that,  if  it  be  accepted  and  carried  into  execution  by  the  person 
or  officer  to  whom  it  is  made,  it  will  constitute  a  complete  performance  of  the 
prerequisite,  and  show  that  the  party  making  the  offer,  if  otfterwise  qualified,  is 
entitled  to  vote  at  the  election. 

Evidence  is  entirely  wanting  to  show  that  the  authors  of  the  Enforcement 
Act  ever  intended  to  abrogate  any  state  election  law,  except  so  far  as  it 
denies  or  abridges  the  right  of  the  citizen  to  vote  on  account  of  race,  color  or 
previous  condition  of  servitude.  Ever}'  discrimination  on  that  account  is  for- 
bidden by  the  fifteenth  amendment;  and  the  first  section  of  the  act  under  con- 
sideration provides,  as  before  remarked,  that  all  citizens,  otlierwise  qualified  to 
vote,  •  .  .  shall  be  entitled  and  allowed  to  vote,  .  .  .  without  distinc- 
tion of  race  color  or  previous  condition  of  servitude,  any  constitution,  law, 
etc.,  to  the  contrary  notwithstanding.  State  election  laws  creating  such  dis- 
criminations are  superseded  in  that  regard  by  the  fifteenth  amendment;  but 
the  Enforcement  Act  furnishes  no  ground  to  infer  that  the  law-makers  intended 
to  annul  the  state  election  laws  in  any  other  respect  whatever.  Had  congress 
intended  by  the  third  section  of  that  act  to  abrogate  the  election  law  of  the 
state  creating  the  prerequisite  in  question,  it  is  quite  clear  that  the  second  sec- 
tion would  have  been  wholly  unnecessary,  as  it  would  be  a  useless  regulation  to 
provide  the  means  to  enable  citizens  to  comply  with  a  prerequisite  which  is 
abrogated  and  treated  as  null  by  the  succeeding  section. 

§  1577.  Statutes  should  he  iiiterpreted  so  that  all  their  provisions  nxay  he  given 
sensible  effect 

Statutes  should  be  interpreted,  if  practicable,  so  as  to  avoid  any  repugnancy 
between  the  different  parts  of  the  same,  and  to  give  a  sensible  and  intelligent 
effect  to  every  one  of  their  provisions;  nor  is  it  ever  to  be  presumed  that  any 
part  of  a  statute  is  supererogatory  or  without  meaning.     Potter's  Dvvarris, 
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145.  Difficulties  of  the  kind  are  all  avoided  if  it  be  held  that  the  second  sec- 
tion was  enacted  to  afford  citizens  an  opportunity  to  perform  the  prerequisite 
act  to  qualify  themselves  to  vote,  and  to  punish  the  person  or  officer  who  re- 
fuses or  knowingly  omits  to  perform  his  duty  in  furnishing  them  with  that 
opportunity,  and  that  the  intent  and  purpose  of  the  third  section  are  to  protect 
such  citizens  from  the  consequences  of  the  wrongful  refusal  or  wilful  omission 
of  such  person  or  officer  to  receive  and  give  eflfect  to  the  actual  offer  of  such 
citizen  to  perform  such  prerequisite,  if  made  in  terms,  and  under  such  circum- 
stances, that  the  offer,  if  accepted  and  carried  into  execution,  would  constitute 
an  actual  and  complete  performance  of  the  act  made  a  prerequisite  to  the  right 
of  voting  by  the  state  law.  Apply  these  suggestions  to  the  fourth  count  of 
the  indictment,  and  it  is  clear  that  the  allegations  in  that  regard  are  insufficient 
to  describe  the  offense  defined  by  the  third  section  of  the  Enforcement  Act. 

§  1578*  It  is  sufficient^  in  describing/  a  statutory  offense  in  an  indictment^  to 
follow  the  words  of  the  statute, 

4.  Be^'^ond  all  doubt,  the  general  rule  is,  that,  in  an  indictment  for  an  offense 
created  by  statute,  it  is  sufficient  to  describe  the  offense  in  the  words  of  the 
statute;  and  it  is  safe  to  admit  that  that  general  rule  is  supported  by  many 
decided  cases  of  the  highest  authority;  but  it  is  equally  certain  that  exceptions 
exist  to  the  rule,  which  are  as  well  established  as  the  rule  itself,  most  of  which 
result  from  another  rule  of  criminal  pleading,  which,  in  framing  indictments 
founded  upon  statutes,  is  paramount  to  all  others,  and  is  one  of  universal  appli- 
cation,—  that  every  ingredient  of  the  offense  must  be  accurately  and  clearly 
expressed;  or,  in  other  words,  that  the  indictment  must  contain  an  allegation  of 
every  fact  which  is  legally  essential  to  the  punishment  to  be  inflicted.  United 
Slates  V.  Cook,  17  Wall.,  174.  Speaking  of  that  principle,  Mr.  Bishop  says  it 
pervades  the  entire  system  of  the  adjudged  law  of  criminal  procedure,  as 
appears  by  all  the  cases;  that,  wherever  we  move  in  that  department  of  our 
jurisprudence,  we  come  in  contact  with  it;  and  that  we  can  no  more  escape 
from  it  than  from  the  atmosphere  which  surrounds  us.  1  Bishop,  Cr.  Pro.,  2d 
ed.,  sec.  81;  Archbold's  Crim.  Plead.,  15th  ed.,  54;  1  Stark  Crim.  Plead.,  23G; 
1  Am.  Cr.  Law,  6th  rev.  ed.,  sec.  364;  Steel  v.  Smith,  1  Barn.  &  Aid.,  99.  E.\- 
amples  of  the  kind,  where  it  has  been  held  that  exceptions  exist  to  the  rule 
that  it  is  sufficient  in  an  indictment  founded  upon  a  statute  to  follow  the  words 
of  the  statute,  are  very  numerous,  and  show  that  many  of  the  exceptions  have 
become  as  extensively  recognized,  and  are  as  firmly  settled,  as  any  rule  of  plead- 
ing in  the  criminal  law.  Moreover,  says  Mr.  Bishop,  there  must  be  such  an 
averment  of  facts  as  shows  prima  facie  guilt  in  the  defendant;  and  if,  sup- 
posing all  the  facts  set  out  to  be  true,  there  is,  because  of  the  possible  non- 
existence of  some  fact  not  mentioned,  room  to  escape  from  the  prima  facie 
conclusion  of  guilt,  the  indictment  is  insufficient,  which  is  the  exact  case  before 
the  court.     1  Bishop,  Cr.  Pro.,  2d  ed.,  sec.  325. 

§  1379.  hut  the  indictment  must  be  t/ien  sitfficient  to  answer  the  other 

rules  of  criminal  pleading. 

It  is  plain,  says  the  same  learned  author,  that  if,  after  a  full  expression  has 
been  given  to  the  statutory  terms,  any  of  the  other  rules  relating  to  the  indict- 
ment are  left  ancomplied  with,  the  indictment  is  still  insufficient.  To  it  must 
be  added  what  will  conform  also  to  the  other  rules.  Consequently,  the  general 
doctrine,  that  the  indictment  is  sufficient  if  it  follows  the  words  of  the  statute 
creating  and  defining  the  offense,  is  subject  to  exceptions,  requiring  the  allega- 
tion to  be  expanded  beyond  the  prohibiting  term<:.     1  id.,  sec.  623.    In  general, 
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says  Marshall,  C.  J.,  it  is  sufficient  in  a  libel  (being  a  libel  of  information)  to 
charge  the  offense  in  the  very  words  which  direct  the  forfeiture;  but  the  prop- 
osition is  not,  we  think,  universally  true.  If  the  words  which  describe  the  sub- 
ject of  the  law  are  general,  .  .  .  we  think  the  charge  in  the  libel  ought  to 
conform  to  the  true  sense  and  meaning  of  those  words  as  used  by  the  legisla- 
ture. The  Mary  Ann,  8  Wheat.,  389.  Similar  views  are  expressed  by  this 
court  in  United  States  v.  Gooding,  12  Wheat.,  474,  in  which  the  opinion  was 
given  by  Mr.  Justice  Story.  Having  first  stated  the  general  rule,  that  it  is 
suflBcient  certainty  in  an  indictment  to  allege  the  offense  in  the  very  terras  of 
the  statute,  he  proceeds  to  remark:  "We  say,  in  general;  for  there  are  doubt- 
less cases  where  more  particularity  is  required,  either  from  the  obvious  intention 
of  the  legislature^  or  from  the  application  of  known  principles  of  law.^^  Known 
principles  of  law  require  more  particularity  in  this  case,  in  order  that  all  the 
ingredients  of  the  offense  may  be  accurately  and  clearly  alleged;  and  it  is 
equally  clear  that  the  intention  of  the  legislature  also  requires  the  same  thing, 
as  it  is  obvious  that  t'he  mere  statement  of  the  party  that  he  offered  to  perforin 
the  prerequisite  was  never  intended  to  be  made  equivalent  to  performance, 
unless  such  statement  was  accompanied  by  an  offer  to  pay  the  tax,  and  under 
circumstances  which  show  that  he  was  ready  and  able  to  make  the  payment. 
Authorities  are  not  necessary  to  prove  that  an  indictment  upon  a  statute  must 
state  all  such  facts  and  circumstances  as  constitute  the  statute  offense,  so  as  to 
bring  the  party  indicted  precisely  within  the  provisions  of  the  statute  defining 
the  offense. 

Statutes  are  often  framed,  says  Colby,  to  meet  the  relations  of  parties  to  each 
other,  to  prevent  frauds  by  the  one  upon  the  other;  and,  in  framing  such  stat- 
utes, the  language  used  is  often  elliptical,  leaving  seme  of  the  circumstances 
expressive  of  the  relation  of  the  parties  to  each  other  to  be  supplied  by  intend- 
ment or  construction.  In  all  such  cases,  the  facts  and  circumstances  constitut- 
ing such  relation  must  be  alleged  in  the  indictment,  though  not  expressed  in 
the  words  of  the  statute.  2  Colb}',  Cr.  Law,  114;  People  v.  Wilbur,  4  Park, 
Cr.  Cas.,  21;  Com,  v.  Cook,  18  B.  Mon.,  149;  Pearce  v.  The  State,  1  Sneed,  63; 
People  V.  Stone,  9  Wend.,  191;  Whiting  v.  The  State,  14  Conn.,  487;  Anthony 
V.  The  State,  29  Ala.,  27;  1  Am.  Cr.  Law,  6th  rev.  ed.,  sec.  364,  note  d,  and 
cases  cited. 

Like  the  preceding  counts,  the  preliminary  allegations  of  the  fourth  count 
are  without  objection;  and  the  jury  proceed  to  present  that  the  party  offering 
to  vote,  having  then  and  there  all  the  qualifications,  as  to  age,  citizenship  and 
residence,  required  by  the  state  law,  did,  o?i  t/ie  30th  day  of  January^  1873,  in 
order  that  he  might  become  qualified  to  vote  at  said  election,  offer  to  the 
collector  at  his  office  in  said  city  to  pay  any  capitation  tax  due  from  him  to 
said  city,  or  any  capitation  tax  that  had  been  theretofore  assessed  against  him 
by  said  city,  or  which  could  be  assessed  against  him  by  said  city,  or  which 
said  city  or  said  collector  claimed  was  due  from  him  to  said  city;  and  that  the 
said  collector  then  and  there  wrongfully  refused,  on  account  of  his  race  or 
color,  to  give  the  said  party  an  opportunity'  to  pay  said  capitation  tax  for  the 
preceding  year,  and  then  and  there  wrongfully  refused  to  receive  said  tax  from 
the  said  party  in  order  that  he  might  become  qualified  to  vote  at  said  election, 
the  said  collector  having  then  and  there  given  to  citizens  of  the  white  race  an 
opportunity  to  pay  such  taxes  due  from  them  to  said  city,  in  order  that  they 
might  become  qualified  for  that  purpose.  All  that  is  there  alleged  may  be  ad- 
mitted, and  yet  it  may  be  true  that  the  complaining  party  never  made  any 
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offer  at  the  time  and  place  mentioned  to  pay  the  capitation  tax  of  $1.50  due 
to  the  city  at  the  time  and  place  mentioned,  in  such  terms,  and  under  such  cir- 
cnmstances,  that  if  the  offer  as  made  had  been  accepted  by  the  person  or 
oflBcer  to  whom  the  offer  was  made,  and  that  such  person  or  officer  had  done 
everything  which  it  was  his  duty  to  do,  or  everything  which  it  was  in  his 
poller  to  do,  to  carry  it  into  effect,  the  offer  would  have  constituted  perform- 
ance of  the  prerequisite  act. 

Actual  payment  of  the  capitation  tax  on  or  before  the  15th  of  January  pro- 
ceding  the  day  of  election  is  the  prerequisite  act  to  be  performed  to  qualify 
the  citizen,  without  distinction  of  race,  color  or  previous  condition  of  servi- 
tude, to  vote  at  said  election.  Such  an  offer,  therefore,  in  order  that  it  may  be 
deemed  and  held  as  a  performance  in  law  of  such  prerequisite,  must  be  an  offer 
to  pay  the  amount  of  the  capitation  tax;  and  the  party  making  the  offer  must 
then  and  there  possess  the  ability  and  means  to  pay  the  amount  to  the  person 
or  officer  to  whom  the  offer  is  made;  for  unless  payment  of  the  amount  of  tax 
is  then  and  there  made  to  the  said  person  or  officer,  he  would  not  be  authorized 
to  discharge  the  tax,  and  could  not  carry  the  offer  into  execution  without  vio- 
lating his  duty  to  the  city. 

5.  Readiness  to  pay,  therefore,  is  necessarily  implied  from  the.  language  of 
the  third  section,  as  it  is  only  in  case  the  offer  fails  to  be  carried  into  execution 
by  reason  of  the  wrongful  act  or  omission  of  the  person  or  officer  charged  with 
the  duty  of  receiving  or  permitting  such  performance  that  the  offer  can  be 
deemed  and  held  as  performance  in  law  of  such  prerequisite  act.  Where  the 
party  making  the  offer  is  not  ready  to  pay  the  tax  to  the  person  or  officer  to 
whom  the  offer  is  made,  and  has  not  then  and  there  the  means  to  make  the 
payment,  it  cannot  be  held  that  the  offer  fails  to  be  carried  into  execution  by 
reason  of  the  wrongful  act  or  omission  of  the  person  or  officer  to  whom  the 
offer  is  made,  as  it  would  be  a  perversion  of  law  and  good  sense  to  hold  that 
it  is  the  duty  of  such  a  person  or  officer  to  carry  such  an  offer  into  execution 
by  discharging  the  tax  without  receiving  the  amount  of  the  tax  from  the  party 
making  the  offer  of  performance. 

Giving  full  effect  to  the  several  allegations  of  the  count,  nothing  approxi- 
mating to  such  a  requirement  is  therein  alleged,  nor  can  anything  of  the  kind 
be  implied  from  the  word  "  offer  "  as  used  in  any  part  of  the  indictment.  Per- 
formance of  that  prerequisite,  by  citizens  otherwise  qualified,  entitles  all  such, 
without  distinction  of  race,  color  or  previous  condition  of  servitude,  to  vote  • 
at  such  an  election;  and  the  offer  to  perform  the  same,  if  the  offer  is  made  in 
terms,  and  under  such  circumstances,  that,  if  it  be  accepted  and  carried  into 
execution,  it  will  constitute  performance,  will  also  entitle  such  citizens  to  vote 
in  the  same  manner  and  to  the  same  extent  as  if  they  had  performed  such  pre- 
requisite, provided  the  offer  fails  to  be  carried  into  execution  by  reason  of  the 
wrongful  act  or  omission  of  the  person  or  officer  charged  with  the  duty  of 
receiving  and  permitting  such  performance. 

Judges,  inspectors  and  other  officers  of  elections  must  take  notice  of  these 

provisions,  as  they  constitute  the  most  essential  element  or  ingredient  of  the 

offense  defined  by  the  third  section  of  the  act.     Officers  of  the  elections, 

whether  judges  or  inspectors,  are  required  to  carry  those  regulations  into  full 

effect;  and  the  provision  is,  that  any  judge,  inspector  or  other  officer  of  election, 

whose  duty  it  is  or  shall  be  to  receive,  count,  certify,  register,  report  or  give 

effect  to  the  vote  of  such  citizens,  who  shall  wrongfully  refuse  or  omit  to 
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receive,  count,  certify,  register,  or  give  effect  to  the  vote  of  any  such  citizen, 
upon  the  presentation  by  him  of  his  afBdavit  stating  such  offer,  and  the  time 
and  place  thereof,  and  the  name  of  the  officer  or  person  whose  duty  it  was  to 
act  on  such  offer,  and  that  he,  the  citizen,  was  wrongfully  prevented  by 
such  person  or  officer  from  performing  such  prerequisite  act,  shall  for  every 
such  offense  forfeit  and  pay  the  sum  of  $500  to  the  person  aggrieved,  and  also 
be  guilty  of  a  misdemeanor,  and  be  fined  and  imprisoned  as  therein  provided. 

6.  Of  course,  it  must  be  assumed  that  the  terms  of  the  affidavit  were  ex- 
actly the  same  as  those  set  forth  in  the  third  count  of  the  indictment;  and,  if 
so,  it  follows  that  the  word  "offer"  used  in  the  affidavit  must  receive  the  same 
construction  as  that  already  given  to  the  same  word  in  tliat  part  of  the  section 
which  provides  that  the  offer,  if  it  fail  to  be  carried  into  execution  by  reason 
of  the  wrongful  act  or  omission  of  the  person  or  officer  charged  with  the  duty 
of  receiving  or  permitting  such  performance,  shall  be  deemed  and  held  as  a 
performance  in  law  of  such  prerequisite  act.  Decisive  confirmation  of  that 
view  is  derived  from  the  fact  that  the  complaining  party  is  only  required  to 
state  in  his  affidavit  the  offer,  the  time,  and  the  place  thereof,  the  name  of  the 
person  or  officer  whose  duty  it  was  to  act  thereon,  and  that  he,  the  affiant,  was 
wrongfully  prevented  by  such  person  or  officer  from  performing  such  prerequi- 
site act. 

None  will  deny,  it  is  presumed,  that  the  word  "  offer"  in  the  affidavit  means 
the  same  thing  as  the  word  "offer"  used  in  the  declaratory  part  of  the  same 
section;  and,  if  so,  it  must  be  held  that  the  offer  described  in  the  affidavit 
must  have  been  one  made  in  such  terms,  and  under  such  circumstances,  that,  if 
the  offer  had  been  accepted,  it  might  have  been  carried  into  execution  by  the 
person  or  officer  to  whom  it  was  made;  or,  in  other  words,  it  must  have  been 
an  offer  to  do  whatever  it  was  necessary  to  do  to  perform  the  prerequisite  act ; 
and  it  follows,  that  if  the  word  "  offer,"  as  used  in  the  act  of  congress,  neces- 
sarily  includes  readiness  to  pay  the  tax,  it  is  equally  clear  that  the  affidavit 
should  contain  the  same  statement.  Plainly  it  must  be  so;  for  unless  the  offer 
has  that  scope,  if  it  failed  to  be  carried  into  execution,  it  could  not  be  held 
that  the  failure  was  by  the  wrongful  act  or  omission  of  the  person  or  officer  to 
whom  the  offer  was  made.  Such  a  construction  must  bo  erroneous;  for,  if 
adopted,  it  would  lead  to  consequences  which  would  shock  the  public  sense,  as 
it  would  require  the  collector  to  discharge  the  tax  without  payment,  which 
would  be  a  manifest  violation  of  his  duty.  Taken  in  any  point  of  view,  it  is 
clear  that  the  third  count  of  the  indictment  is  too  vague,  uncertain  and  in- 
definite in  its  allegations  to  constitute  the  proper  foundation  for  the  conviction 
and  sentence  of  the  defendants.  Even  suppose  that  the  signification  of  the 
word  "  offer "  is  sufficiently  comprehensive  to  include  readiness  to  perform, 
which  is  explicitly  denied,  still  it  is  clear  that  the  offer,  as  pleaded  in  the  fourth 
count,  was  not  in  season  to  constitute  a  compliance  with  the  prerequisite  quali- 
fication, for  the  reason  that  the  state  statute  requires  that  the  capitation  tax 
shall  be  paid  on  or  before  the  15th  day  of  January  precedirhg  the  day  of  tJie  elec- 
tion. 

Having  come  to  these  conclusions,  it  is  not  necessary  to  examine  the  fourth 
section  of  the  enforcement  act,  for  the  reason  that  it  is  obvious,  without  much 
examination,  that  no  one  of  the  counts  of  the  indictment  is  sufficient  to  war- 
rant the  conviction  and  sentence  of  the  defendants  for  the  offense  defined  in 

that  section. 
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Dissenting  opinion  by  Mr,  Justice  Hunt. 

I  am  compelled  to  dissent  from  the  judgment  of  the  court  in  this  case. 

The  defendants  were  indicted  in  the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky.  Upon  the  trial,  the  defendants  were,  by  •the  judg- 
ment of  the  court,  discharged  from  the  indictment  on  account  of  its  alleged 
insufficiency. 

The  fourth  count  of  the  indictment  contains  the  allegations  concerning  the 
election  in  the  city  of  Lexington;  that  by  the  statute  of  Kentucky,  to  entitle 
one  to  vote  at  an  election  in  that  state,  the  voter  must  possess  certain  qualifi- 
cations recited,  and  have  paid  a  capitation  tax  assessed  by  the  city  of  Lexing- 
ton ;  that  James  F.  Robinson  was  the  collector  of  said  city,  entitled  to  collect 
said  tax;  that  Garner,  in  order  that  he  might  be  entitled  to  vote,  did  offer  to 
said  Robinson,  at  his  office,  to  pay  any  capitation  tax  which  had  been  or  could 
be  assessed  against  him,  or  which  was  claimed  against  him;  that  Robinson  re- 
fused to  receive  such  tax  on  account  of  the  race  and  color  of  Garner;  that  at 
the  time  of  the  election,  having  the  other  necessary  qualifications,  Garner 
offered  his  vote,  and  at  the  same  time  presented  an  affidavit  to  the  inspector 
stating  his  offer  aforesaid  made  to  Robinson,  with  the  particulars  required  by 
the  statute,  and  the  refusal  of  Robinson  to  receive  the  tax;  that  Farnaugh  con- 
sented to  receive  his  vote,  but  the  defendants,  constituting  a  majority  of  the 
inspectors,  wrongfully  refused  to  receive  the  same,  which  refusal  was  on  account 
of  the  race  and  color  of  the  said  Garner. 

This  indictment  is  based  upon  the  act  of  congress  of  May  31,  1870.  16 
Stat.,  140.     The  first  four  sections  of  the  act  are  as  follows: 

^'  Section  1.  That  all  citizens  of  the  United  States,  who  are  or  shall  be  other- 
wise qualified  by  law  to  vote  at  any  election  by  the  people  in  any  state,  terri- 
tory, district,  county,  city,  parish,  township,  school  district,  municipality  or 
other  territorial  subdivision,  shall  be  entitled  and  allowed  to  vote  at  all  such 
elections,  without  distinction  of  race,  color  or  previous  condition  of  servitude; 
any  constitution,  law,  custom,  usage  or  regulation  of  any  state  or  territory,  or 
by  or  under  its  authority,  to  the  contrary  notwithstanding. 

"  Sec.  2.  That  if,  by  or  under  the  authority  of  the  constitution  or  laws  of 
any  state  or  the  laws  of  any  territory,  any  act  is  or  shall  be  required  to  be  done 
as  a  prerequisite  or  qualification  for  voting,  and,  by  such  constitution  or  laws, 
persons  or  officers  are  or  shall  be  charged  with  the  performance  of  duties,  in 
furnishing  to  citizens  an  opportunity  to  perform  such  prerequisite,  or  to  become 
qualified  to  vote,  it  shall  be  the  duty  of  every  such  person  and  officer  to  give 
to  all  citizens  of  the  United  States  the  same  and  equal  opportunity  to  perform 
such  prerequisite,  and  to  become  qualified  to  vote,  without  distinction  of  race, 
color  or  previous  condition  of  servitude;  and  if  any  such  person  or  officer 
shall  refuse  or  knowingly  omit  to  give  full  effect  to  this  section,  he  shall,  for 
every  such  offense,  forfeit  and  pay  the  sum  of  $500  to  the  person  aggrieved 
thereby,  to  be  recovered  by  an  action  on  the  case  with  full  costs,  and  such 
allowance  for  counsel  fees  as  the  court  shall  deem  just;  and  shall  also,  for 
every  such  offense,  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction 
thereof,  be  fined  not  less  than  $500,  or  be  imprisoned  not  less  than  one  month 
and  not  more  than  one  year,  or  both,  at  the  discretion  of  the  court. 

"Sec.  3.  That  whenever,  by  or  under  the  authority  of  the  constitution  or 

laws  of  any  state,  or  the  laws  of  any  territory,  any  act  is  or  shall  be  required 

to  [be]  done  by  any  citizen  as  a  prerequisite  to  qualify  or  entitle  him  to  vote, 

the  offer  of  any  such  citizen  to  perform  the  act  required  to  be  done  as  afore- 
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said  shall,  if  it  fail  to  be  carried  into  execution  by  reason  of  the  wrongful  act 
or  omission  aforesaid  of  the  j^erson  or  officer  charged  with  the  duty  of  receiv- 
ing or  permitting  such  performance,  or  offer  to  perform,  or  acting  thereon,  bo 
deemed  and  held  as  a  performance  in  law  of  such  act;  and  the  person  so  offer- 
ing and  failing  as  aforesaid,  and  being  otherwise  qualified,  shall  be  entitled  to 
vote  in  the  same  manner  and  to  the  same  extent  as  if  he  had,  in  fact,  per- 
formed such  act;  and  any  judge,  inspector  or  other  officer  of  election,  whose 
duty  it  is  or  shall  bo  to  receive,  count,  certify,  register,  report  or  give  effect  to 
the  vote  of  any  such  citizen  who  shall  wrongfully  refuse  or  omit  to  receive, 
count,  certify,  register,  report  or  give  effect  to  the  vote  of  such  citizen,  upon 
the  presentation  by  him  of  his  affidavit  stating  such  offer,  and  the  time  and 
place  thereof,  and  the  name  of  the  officer  or  person  whose  duty  it  was  to  act 
thereon,  and  that  he  was  wrongfully  prevented  by  such  person  or  officer  from 
performing  such  act,  shall,  for  every  such  offense,  forfeit  and  pay  the  sum  of 
$500  to  the  person  aggrieved  thereby,  to  be  recovered  by  an  action  on  the  case, 
with  full  costs,  and  such  allowance  for  counsel  fees  as  the  court  shall  deem  just; 
and  shall  also,  for  every  such  offense,  be  guilty  of  a  misdemeanor,  and  shall, 
on  conviction  thereof,  be  fined  not  less  than  $500,  or  be  imprisoned  not  less 
than  one  month  and  not  more  than  one  year,  or  both,  at  the  discretion  of  the 
court. 

"  Sec.  4.  That  if  any  person,  by  force,  bribery,  threats,  intimidation  or  other 
unlawful  means,  shall  hinder,  delay,  prevent  or  obstruct,  or  shall  combine  and 
confederate  with  others  to  hinder,  delay,  prevent  or  obstruct,  any  citizen  from 
doing  any  act  required  to  be  done  to  qualify  him  to  vote  or  from  voting  at  any 
election  as  aforesaid,  such  person  shall,  for  every  such  offense,  forfeit  and  pay 
the  sum  of  $500  to  the  person  aggrieved  thereby,  to  be  recovered  by  an  action 
on  the  case,  with  full  costs  and  such  allowance  for  counsel  fees  as  the  court 
shall  deem  just;  and  shall  also,  for  every  such  offense,  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  on  conviction  thereof,  bo  fined  not  less  than  $500,  or 
be  imprisoned  not  less  than  one  month  and  not  more  than  one  year,  or  both, 
at  the  discretion  of  the  court." 

It  is  said,  in  opposition  to  this  indictment  and  in  hostility  to  the  statute 
under  which  it  is  drawn,  that  while  the  second  section  makes  it  a  penal  offense 
for  any  officer  to  refuse  an  opportunity  to  perform  the  prerequisite  therein  re- 
ferred to  on  account  of  the  race  and  color  of  the  party,  and  therefore  an 
indictment  against  that  offiqer  may  be  good  as  in  violation  of  the  fifteenth 
amendment,  the  third  section,  which  relates  to  the  inspectors  of  elections, 
omits  all  reference  to  race  and  color,  and  therefore  no  indictment  can  be  sus- 
tained against  those  officers.  It  is  said  that  congress  has  no  power  to  punish 
for  violation  of  the  rights  of  an  elector  generally,  but  only  where  such  viola- 
tion is  attributable  to  race,  color  or  condition.  It  is  said,  also,  that  the  prohibi- 
tion of  an  act  by  congress  in  general  language  is  not  a  prohibition  of  that  act 
on  account  of  race  or  color. 

Hence  it  is  insisted  that  both  the  statute  and  the  indictment  are  insufficient. 
This  I  understand  to  be  the  basis  of  the  opinion  of  the  majority  of  the  court. 
On  this  I  observe: 

1.  That  the  intention  of  congress  on  this  subject  is  too  plain  to  be  discussed. 
The  fifteenth  amendment  had  just  been  adopted,  the  object  of  which  was  to 
secure  to  a  lately  enslaved  population  protection  against  violations  of  their 
right  to  vote  on  account  of  their  color  or  previous  condition.  The  act  is  enti- 
tled "An  act  to  enforce  the  right  of  citizens  of  the  United  States  to  vote  in  the 
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several  states  of  the  Union,  anti  for  other  purposes."  The  first  section  contains 
a  general  announcement  that  such  right  is  not  to  be  embarrassed  by  the  fact  of 
race,  color  or  previous  condition.  The  second  section  requires  that  equal  op- 
portunity shall  be  given  to  the  races  in  providing  every  prerequisite  for  voting, 
and  that  any  officer  who  violates  this  provision  shall  be  subject  to  civil  dam- 
ages to  the  extent  of  $500,  and  to  fine  and  imprisonment.  To  suppose  that 
congress  in  making  these  provisions  intended  to  impose  no  duty  upon,  and  sub- 
ject to  no  penalty,  the  very  ofiicers  who  were  to  perfect  the  exercise  of  the 
right  to  vote, —  to  wit,  the  inspectors  who  receive  or  reject  the  votes, —  would 
be  quite  absurd. 

2.  Garner,  a  citizen  of  African  descent,  had  offered  to  the  collector  of  taxes 
to  pay  any  capitation  tax  existing  or  claimed  to  exist  against  him  as  a  prereq- 
uisite to  voting  at  an  election  to  be  held  in  the  city  of  Lexington  on  the  30th  day 
of  January,  1873.  The  collector  illegally  refused  to  allow  Garner,  on  account 
of  bis  race  and  color,  to  make  the  payment.  This  brought  Garner  and  his  case 
within  the  terms  of  the  third  section  of  the  statute,  that  "  the  person  so  offer- 
ing and  failing  as  aforesaid" — that  is,  who  had  made  the  offer  which  had  been 
illegally  rejected  on  account  of  his  race  and  color  —  shall  be  entitled  to  vote 
^'  as  if  he  had,  in  fact,  performed  such  act."  He  then  made  an  affidavit  setting 
forth  these  facts,  stating,  with  the  particularity  required  in  the  statute,  that  he 
was  wrongfully  prevented  from  paying  the  tax,  and  presented  the  same  to  the 
inspector,  who  wrongfully  refused  to  receive  the  same  and  to  permit  him  to 
vote  on  account  of  his  race  and  color. 

A  wrongful  refusal  to  receive  a  vote  which  was,  in  fact,  incompetent  only  by 
reason  of  the  act  "aforesaid," — that  is,  on  account  of  his  race  and  color, — 
brings  the  inspector  within  the  statutory  provisions  respecting  race  and  color. 
By  the  words  *'  as  aforesaid,"  the  provisions  respecting  race  and  color  of  the 
first  and  second  sections  of  the  statute  are  incorporated  into  and  made  a  part 
of  the  third  and  fourth  sections.  To  illustrate:  Section  4  enacts  that  if  any 
person,  by  unlawful  means,  shall  hinder  or  prevent  any  citizen  from  voting 
at  any  election  "as  aforesaid,"  he  shall  be  subject  to  fine  and  imprisonment. 
What  do  the  words  "as  aforesaid"  mean?  They  mean,  for  the  causes  and  pre- 
tenses or  upon  the  grounds  in  the  first  and  second  sections  mentioned;  that  is, 
on  account  of  the  race  or  color  of  the  person  so  prevented.  All  those  neces- 
siry  words  are  by  this  expression  incorporated  into  the  fourth  section.  The 
same  is  true  of  the  words  "  the  wrongful  act  or  omission  as  aforesaid,"  and 
^  the  parson  so  offering  and  failing  as  aforesaid,"  in  the  third  section.  By  this 
application  of  the  words  "  as  aforesaid,"  they  become  pertinent  and  pointed. 
Unless  so  construed  they  are  wholly  and  absolutely  without  meaning.  No 
other  meaning  can  possibly  be  given  to  them.  "The  person  (Garner)  so  offer- 
ing and  failing  as  aforesaid  shall  be  entitled  to  vote  as  if  he  had  performed  the 
act."  He  failed  " as  aforesaid"  on  account  of  his  race.  The  inspectors  there- 
upon "wrongfully  refused  to  receive  his  vote"  because  he  had  not  paid  his 
capitation  tax.  His  race  and  color  had  prevented  that  payment.  The  words 
"  hindered  and  prevented  his  voting  as  aforesaid,"  in  the  fourth  section,  and  in 
the  third  section  the  words  "wrongfully  refuse"  and  "as  aforesaid,"  suffi- 
ciently accomplish  this  purpose  of  tne  statute.  They  amount  to  an  enactment 
that  the  refusal  to  receive  the  vote  on  account  of  race  or  color  shall  be  punished 
as  in  the  third  and  fourth  sections  is  declared.  I  am  the  better  satisfied  with 
this  construction  of  the  statute,  when,  looking  at  the  senate  debates  at  the  time 
of  its  passage,  I  find,  1st,  That  attention  was  called  to  the  point  whether  this 
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act  did  make  the  oflPense  dependent  on  race,  color  or  previous  condition;  2d, 
that  it  was  conceded  by  those  having  charge  of  the  bill  that  its  language  must 
embrace  that  class  of  cases;  3d,  that  they  were  satisfied  with  the  bill  as  it  thea 
stood,  and  as  it  now  appears  in  the  act  we  are  considering 

§  1580.  Rules  for  determining  whether  indictments  are  sufficient. 

The  particularity  required  in  an  indictment  or  in  the  statutory  description  of 
offenses  has  at  times  been  extreme,  the  distinctions  almost  ridiculous.  I  can- 
not but  think  that  in  some  cases  good  sense  is  sacrificed  to  technical  nicety, 
and  a  sound  principle  carried  to  an  extravagant  extent.  The  object  of  an 
indictment  is  to  apprise  the  court  and  the  accused  of  what  is  charged  against 
him,  and  the  object  of  a  statute  is  to  declare  or  define  the  offense  intended  to 
be  made  punishable.  It  is  laid  down,  that  "when  the  charge  is  not  the  abso- 
lute perpetration  of  an  offense,  but  its  primary  characteristic  lies  in  the  intent, 
instigation  or  motives  of  the  party  towards  its  perpetration,  the  acts  of  the 
accused,  important  only  as  developing  the  Tnala  mens^  and  not  constituting  of 
themselves  the  crime,  need  not  be  spread  upon  the  record."  United  States  v. 
Almeida,  Whart.  Free,  1061,  1062,  note;  1  Whart.  C.  L.,  §  285,  note. 

In  the  case  before  us,  the  acts  constituting  the  offense  are  all  spread  out  in 
the  indictment,  and  the  alleged  defects  are  in  the  facts  constituting  the  tnala 
mens.  The  refusal  to  receive  an  affidavit  as  evidence  that  the  tax  had  been 
paid  by  Garner,  and  the  rejection  of  his  vote,  are  the  essential  acts  of  the  de- 
fendants which  constitute  their  guilt.  The  rest  is  mutter  of  motive  or  instiga- 
tion only.  As  to  these,  the  extreme  particularity  and  the  strict  construction 
expected  in  indictments  and  penal  statutes  would  seem  not  to  be  necessary. 

§  1681,  Penal  statutes^  how  construed. 

In  Sickles  v.  Sharp,  13  Johns.,  49,  it  is  said:  "The  rule  that  penal  statutes 
are  to  be  strictly  construed  admits  of  some  qualification.  The  plain  and  man- 
ifest intention  of  the  lemslature  ouorht  to  be  reo:arded."  In  United  States  v. 
Hart  well,  6  Wall.,  385,  it  is  said:  "The  object  in  construing  penal  as  well 
as  other  statutes  is  to  ascertain  the  legislative  intent.  The  words  must  not 
be  narrowed  to  the  exclusion  of  what  the  legislature  intended  to  embrace, 
but  that  intention  must  be  gathered  from  the  words.  When  the  words  are 
general,  and  embrace  various  classes  of  persons,  there  is  no  authority  in  the 
court  to  restrict  them  to  one  class,  when  the  purpose  is  alike  applicable  to  all." 
In  Ogden  v.  Strong,  2  Paine,  584,  it  is  said :  "  Statutes  must  be  so  construed  as 
to  make  all  parts  harmonize,  and  give  a  sensible  effect  to  each.  It  should  not 
be  presumed  that  the  legislature  meant  that  any  part  of  the  statute  should  be 
without  meaning  or  effect." 

In  United  States  v.  Morris,  14  Pet.,  474,  the  statute  made  it  unlawful  for  a 
person  "  voluntarily  to  serve  on  a  vessel  employed  and  made  use  of  in  the  trans- 
portation of  slaves  from  one  foreign  country  to  another."  No  slaves  had  been 
actually  received  or  transported  on  board  the  defendant's  vessel;  but  the  court 
held  that  the  words  of  the  statute  embraced  the  case  of  a  vessel  sailing  with 
the  intent  to  be  so  employed.  The  court  say:  "A  penal  statute  will  not  be 
extended  beyond  the  plain  meaning  of  its  words;  .  .  .  yet  the  evident 
intention  of  the  legislature  ought  not  to  be  defeated  by  a  forced  and  overstrict 
construction."  In  the  case  of  The  Donna  Mariana,  1  Dods.,  91,  the  vessel  was 
condemned  by  Sir  William  Scott  under  the  English  statute  condemning  vessels 
in  which  slaves  "shall  be  exported,  transported,  carried,"  etc.,  although  she 
was  on  her  outward  voyage,  and  had  never  taken  a  slave  on  board.  "  The 
result  is,  that,  where  the  general  intent  of  a  statute  is  to  prevent  certain  acts, 
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the  sobordinate  proceedings  necessarily  connected  with  them,  and  coming 
within  that  intent,  are  embraced  in  its  provisions."  Id.  In  Ilodgraan  v. 
People,  4  Den.,  235;  5  id.,  116,  an  act  subjecting  an  offender  to  "  the  penalties" 
of  a  prior  act  was  held  to  subject  him  to  an  indictment,  as  well  as  to  the  pecun- 
iary penalties  in  the  prior  statute  provided  for.  Especially  should  this  liberal 
rule  of  construction  prevail,  where,  though  in  form  the  statute  is  penal,  it  is  in 
fact  to  protect  freedom. 

An  examination  of  the  surrounding  circumstances,  a  knowledge  of  the  evil 
intended  to  be  prevented,  a  clear  statement  in  the  statute  of  the  acts  prohibited 
and  made  punishable,  a  certain  knowledge  of  the  legislative  intention,  furnish 
a  rule  by  which  the  language  of  the  statute  before  us  is  to  be  construed.  The 
motives  instigating  the  acts  forbidden,  and  by  which  those  acts  are  brougbt 
within  the  jurisdiction  of  the  federal  authority,  need  not  be  set  forth  with  the 
technical  minuteness  to  which  reference  has  been  made.  The  intent  is  fully  set 
forth  in  the  second  section;  and  the  court  below  ought  to  have  held  that,  by 
the  references  in  the  third  and  fourth  sections  to  the  motives  and  instigations 
declared  in  the  second  section,  they  were  incorporated  into  and  became  a  part 
of  the  third  and  fourth  sections,  and  that  a  sufficient  offense  against  the  United 
States  authority  was  therein  stated. 

§  1582*  The  third  and  fourth  sections  of  the  act  do  provide  for  the  punish- 
ment of  inspectors  for  refusing  to  ?*eceive  votes  on  account  of  race  or  color. 

I  hold,  therefore,  that  the  third  and  fourth  sections  of  the  statute  w^e  are 
considering  do  provide  for  the  punishment  of  inspectors  of  elections  who  refuse 
the  votes  of  qualified  electors  on  account  of  their  race  or  color.  The  indict- 
ment is  sufficient,  and  the  statute  sufficiently  describes  the  offense. 

The  opinion  of  the  majority  of  the  court  discusses  no  subjects  except  the 
sufficiency  of  the  indictment  and  the  validity^  of  the  act  of  May  31,  1870. 
Holding  that  there  was  no  valid  law  upon  which  the  crime  charged  could  be 
predicated,  it  became  unnecessary  that  the  opinion  should  discuss  other  points. 
If  it  had  been  held  by  the  court  that  the  indictment  was  good,  and  that  the 
statute  created  the  offense  charged,  the  question  would  have  arisen  whether 
such  statute  was  constitutional;  and  it  was  to  this  question  that  much  the 
larger  part  of  the  argument  of  the  counsel  in  the  cause  was  directed.  If  the 
conclusions  I  have  reached  are  correct,  this  question  directly  presents  itself; 
and  I  trust  it  is  not  unbecoming  that  my  views  upon  the  constitutional  points 
thus  arising  should  be  set  forth.  I  have  no  warrant  to  say  that  those  views 
are,  or  are  not,  entertained  by  any  or  all  of  my  associates.  The  opinions  and 
the  arguments  are  those  of  the  writer  only. 

The  question  of  the  constitutionality  of  the  act  of  May  31,  1870,  arises 
mainly  upon  the  fifteenth  amendment  to  the  constitution  of  the  United  States. 
It  is  as  follows:  "1.  The  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States  or  by  any  state  on  account  of 
race,  color  or  previous  condition  of  servitude.  2.  The  congress  shall  have 
power  to  enforce  this  article  by  appropriate  legislation." 

§  1583*.  History  of  the  fifteenth  amendment, 

I  observe,  in  the  first  place,  that  the  right  here  protected  is  in  behalf  of  a 
particular  class  of  persons,  to  wit,  citizens  of  the  United  States.  The  limita- 
tion is  to  the  persons  concerned,  and  not  to  the  class  of  cases  in  which  the  ques- 
tion shall  arise.  The  right  of  citizens  of  the  United  States  to  vote,  and  not 
the  right  to  vote  at  an  election  for  United  States  officers,  is  the  subject  of  the 

provision.    The  person  protected  must  be  a  citizen  of  the  United  States;  and, 
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whenever  a  right  to  vote  exists  in  such  person,  the  case  is  within  the  amend- 
ment. This  is  the  literal  and  grammatical  construction  of  the  language;  and 
that  such  was  the  intention  of  congress  will  appear  from  many  considerations. 
As  originally  introduced  by  Mr.  Senator  Henderson,  it  read,  "  No  state  shall 
deny  or  abricfge  the  right  of  its  citizens  to  vote  and  hold  office  on  account  of 
race,  color  or  previous  condition."  Globe,  1868-69,  pt.  i.,  p.  54-2,  January  23, 
1869. 

The  judiciary  committee  reported  back  the  resolution  in  this  form:  "The 
right  of  citizens  of  the  United  States  to  vote  and  hold  office  shall  not  be 
denied  or  abridged  by  the  United  States  or  any  state  on  account  of  race,  color 
or  previous  condition  of  servitude.  The  congress,  bj^  appropriate  legislation, 
may  enforce  the  provisions  of  this  article."  Id.  Omitting  the  words  "  and 
hold  office,"  this  is  the  form  in  which  it  was  adopted.  The  class  of  persons  in- 
dicated in  the  original  resolution  to  be  protected  were  described  as  citizens  of  a 
state;  in  the  resolution  when  reported  by  the  committee,  as  citizens  of  the 
United  States.  In  neither  resolution  was  there  anv  limitations  as  to  the  char- 
acter  of  the  elections  at  which  the  vote  was  to  be  given.  If  there  was  a  right 
to  vote,  and  the  person  offering  the  vote  was  a  citizen,  the  clause  attached.  It 
is  both  illiberal  and  illogical  to  say  that  this  protection  was  intended  to  be  lim- 
ited to  an  election  for  particular  officers,  to  wit,  those  to  take  part  in  the  af- 
fairs of  the  federal  government. 

Congress  was  now  completing  the  third  of  a  series  of  amendments  intended 
to  protect  the  rights  of  the  newly  emancipated  freedmen  of  the  south.  In  the 
adoption  of  the  thirteenth  amendment, —  that  slavery  or  involuntary  servitude 
should  not  exist  within  the  United  States,  or  any  place  subject  to  their  jurisdic- 
tion,—  it  took  the  first  and  the  great  step  for  the  protection  and  confirmation 
of  the  political  rights  of  this  class  of  persons.  In  the  adoption  of  the  four- 
teenth amendment, —  that  "  all  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of 
the  states  in  which  they  reside,"  and  that  "no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  state  deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws," — another  strong  measure  in  the  same  direction  was 
taken.  A  higher  privilege  was  yet  untouched;  a  security,  vastly  greater  than 
any  thus  far  given  to  the  colored  race,  was  not  provided  for,  but,  on  the  con- 
trary, its  exclusion  was  permitted.  This  was  the  elective  franchise, —  the 
right  to  vote  at  the  elections  of  the  country,  and  for  the  officers  by  whom  the 
country  should  be  governed. 

By  the  second  section  of  the  fourteenth  amendment,  each  state  had  the  power 
to  refuse  the  right  of  voting  at  its  elections  to  any  class  of  persons;  the  only 
consequence  bemg  a  reduction  of  its  representation  in  congress,  in  the  propor- 
tion which  such  excluded  class  should  bear  to  the  whole  number  of  its  male 
citizens  of  the  age  of  twenty-one  years.  This  was  understood  to  mean,  and 
did  mean,  that  if  one  of  the  late  slaveholding  states  should  desire  to  exclude 
all  its  colored  population  from  the  right  of  voting,  at  the  expense  of  reducing 
its  representation  in  congress,  it  could  do  so.  The  existence  of  a  large  colored 
population  in  the  southern  states,  lately  slaves  and  necessarily  ignorant,  was  a 
disturbing  element  in  our  affairs.  It  could  not  be  overlooked.  It  confronted 
us  always  and  everywhere.     Congress  determined  to  meet  the  emergency  by 

creating  a  political  equality,  by  conferring  upon  the  freedmen  all  the  political 
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rights  possessed  by  the  white  inhabitants  of  the  state.  It  was  believed  thai 
the  newly  enfranchised  people  could  be  most  eflPecfcually  secured  in  the  protec 
tion  of  their  rights  of  life,  liberty  and  the  pursuit  of  happiness,  by  giving  to 
them  that  greatest  of  rights  among  freemen, —  the  ballot.  Hence  the  fifteenth 
amendment  was  passed  by  congress,  and  adopted  by  the  states.  The  power  of 
any  state  to  deprive  a  citizen  of  the  right  to  vote  on  account  of  race,  color  or 
previous  condition  of  servitude,  or  to  impede  or  to  obstruct  such  right  on  that 
account,  was  expressly  negatived.  It  was  declared  that  this  right  of  the  citi- 
zen should  not  be  thus  denied  or  abridged. 

The  persons  affected  were  citizens  of  the  United  States;  the  subject  was  the 
right  of  these  persons  to  vote,  not  at  specified  elections  or  for  specified  officers, 
not  for  federal  officers  or  for  state  officers,  but  the  right  to  vote  in  its  broadest 
terms.  The  citizen  of  this  country,  where  nearly  everything  is  submitted  to 
the  popular  test,  and  where  office  is  eagerly  sought,  who  possesses  the  right  to 
vote,  holds  a  powerful  instrument  for  his  own  advantage.  The  political  and 
personal  importance  of  the  large  bodies  of  emigrants  among  us,  who  are  in- 
trusted at  an  early  period  with  the  right  to  vote,  is  well  known  to  every  man 
of  observation.  Just  so  far  as  the  ballot  to  them  or  to  the  f  reedman  is  abridged, 
in  the  same  degree  is  their  importance  and  their  security  diminished.  State 
rights  and  municipal  rights  touch  the  numerous  and  the  every-day  affairs  of 
life:  those  of  the  federal  government  are  less  numerous,  and,  to  most  men,  less 
important.  That  congress,  possessing,  in  making  a  constitutional  amendment, 
unlimited  power  in  what  it  should  propose,  intended  to  confine  this  great  guar- 
anty to  a  single  class  of  elections, —  to  wit,  elections  for  United  States  officers, — 
is  scarcelv  to  be  credited. 

§  1 584.  Scope  of  the  fifteenth  amendment, 

I  hold,  therefore,  that  the  fifteenth  amendment  embraces  the  case  of  elec- 
tions held  for  state  or  municipal  as  well  as  for  federal  officers;  and  that  the 
first  section  of  the  act  of  May  31, 1870,  wherein  the  right  to  vote  is  freed  from 
all  restriction  bj'^  reason  of  race,  color  or  condition,  at  all  elections  by  the  peo- 
ple,—  state,  county,  town,  municipal,  or  of  other  subdivision, —  is  justified  by 
the  constitution. 

§  1585.  Meaning  of  the  word  ^^  state^'^  as  it  occurs  in  the  amendments. 

It  is  contended,  also,  that,  in  the  case  before  us,  there  has  been  no  denial  or 
abridgment  by  the  state  of  Kentucky  of  the  right  of  Garner  to  vote  at  the 
election  in  question.  The  state,  it  is  said,  by  its  statute  authorized  him  to  vote; 
and  if  he  has  been  illegally  prevented  from  voting,  it  was  by  an  unauthorized 
and  illegal  act  of  the  inspectors.  The  word  '^  state  "  ^^  describes  sometimes  a 
people  or  community  of  individuals,  united  more  or  less  closely  in  political 
relations,  inhabiting  temporarily  or  permanently  the  same  country ;  often  it 
denotes  only  the  country  or  territorial  region  inhabited  by  such  a  community ; 
not  nnfrequently  it  is  applied  to  the  government  under  which  the  people  live; 
at  other  times  it  represents  the  combined  idea  of  people,  territory  and  govern- 
ment. It  is  not  difficult  to  see  that  in  all  these  senses  the  primary  conception 
is  that  of  a  people  or  community.  The  people,  in  whatever  territory  dwelling, 
either  temporarily  or  permanently,  and  whether  organized  under  a  regular 
government,  or  united  by  looser  and  less  definite  relations,  constitute  the 
state.  ...  In  the  constitution,  the  term  *  state'  most  frequantly  expresses 
the  combined  idea,  just  noticed,  of  people,  territory  and  government.  A  state, 
in  the  ordinary  sense  of  the  constitution,  is  a  political  community  of  free  cit- 

izenSy  occupying  a  territory  of  defined  boundaries,  organized  under  a  govern- 
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ment  sanctioned  and  limited  by  a  written  constitution,  and  established  by  the 
consent  of  the  governed.  It  is  the  union  of  such  states  under  a  common  con- 
stitution which  forms  the  distinct  and  greater  political  unit  which  that  consti- 
tution designates  as  the  United  States,  and  makes  of  the  people  and  states 
which  compose  it  one  people  and  one  country."  Texas  v.  White,  7  Wall.,  720, 
721  (§§  140-160,  supra).  That  the  word  "  state"  is  not  confined  in  its  meaning 
to  the  legislative  power  of  a  community  is  evident,  not  only  from  the  authority 
just  cited,  but  from  a  reference  to  the  various  places  in  which  it  is  used  in  the 
constitution  of  the  United  States.     A  few  only  of  these  will  be  referred  to. 

The  power  of  congress  to  "regulate  commerce  among  the  several  states " 
(sec.  8,  subd.  3)  refers  to  the  commerce  between  the  inhabitants  of  the  dif- 
ferent states,  and  not  to  transactions  between  the  political  organizations  called 
"  states."  The  people  of  a  state  are  here  intended  by  the  word  "  state."  The 
numerous  cases  in  which  this  provision  has  been  considered  by  this  court  were 
cases  where  the  questions  arose  upon  individual  transactions  between  citizens 
of  different  states,  or  as  to  rights  in,  upon,  or  through  the  territory  of  different 
states.  "  Vessels  bound  to  or  from  one  state  shall  not  be  obliged  to  enter,  clear, 
or  pay  duties,  in  another."  Sec.  9,  subd.  6.  This  refers  to  region  or  locality 
only.  So  "  the  electors  (of  president  and  vice-president)  shall  meet  in  their 
respective  states,  and  vote,"  etc.  Art.  2,  sec.  1,  subd.  3.  Again,  when  it  is 
ordained  that  the  judicial  power  of  the  United  States  shall  extend  "to  contro- 
versies between  two  or  more  states,  between  a  state  and  the  citizens  of  another 
state,  between  citizens  of  different  states,  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  and  between  a  state  or  the 
citizens  thereof  and  foreign  states,  citizens  or  subjects"  (art.  3,  sec.  2,  subd.  1), 
we  find  different  meaning  attached  to  the  same  word  in  different  parts  of  the 
same  sentence.  The  controversy  "  between  two  or  more  states "  spoken  of 
refers  to  the  political  organizations  known  as  states;  the  controversj'  "  between 
a  state  and  the  citizens  of  another  state"  refers  to  the  political  organization  of 
the  first-named  party,  and  again  to  the  persons  living  within  the  locality  where 
the  citizens  composing  the  second  party  may  reside;  the  controversy  "between 
citizens  of  different  states,  between  citizens  of  the  same  state  claiming  lands 
under  grants  of  different  states,"  refers  to  the  local  region  or  territory  described 
in  the  first  branch  of  the  sentence,  and  to  the  political  organization  as  to  the 
grantor  under  the  second  branch. 

"Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other  state."  Art.  4,  sec.  1.  Full  faith  shall 
be  given  in  or  throughout  the  territory  of  each  state.  By  whom?  By  the 
sovereign  state,  by  its  agencies  and  authorities.  To  what  is  faith  and  credit 
to  be  given?  To  the  acts  of  the  political  organization  known  as  the  state. 
Not  only  this,  but  to  all  its  agencies,  to  the  acts  of  its  executive,  to  the  acts  of 
its  courts  of  record.  The  expression  "  state,"  in  this  connection,  refers  to  and 
includes  all  these  agencies ;  audit  is  to  these  agencies  that  the  legislation  of 
congress  under  this  authority  has  been  directed,  and  it  is  to  the  question  aris- 
ing upon  the  agencies  of  the  courts  that  the  questions  have  been  judicially  pre- 
sented. Hampton  v.  McConnel,  3  Wheat.,  234;  Green  v.  Sarmiento,  3  Wash., 
17;  Bank  of  Alabama  v.  Dalton,  9  How.,  628.  The  judicial  proceedings  of  a  state 
mean  the  proceedings  of  the  courts  of  the  state.  It  has  never  been  doubted, 
that,  under  the  constitutional  authority  to  provide  that  credit  should  be  given 
to  the  records  of  a  "state,"  it  was  lawful  to  provide  that  credit  should  be  given 

to  the  records  of  the  courts  of  a  state.     For  this  purpose,  the  court  is  the  state. 
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The  provision  that  "  the  United  States  shall  guaranty  to  every  state  a  re- 
pablican  form  of  government,"  is  a  guaranty  to  the  people  of  the  state,  and 
may  be  exercised  in  their  favor  against  the  political  power  called  the  "state." 
It  seems  plain  that  when  the  constitution  speaks  of  a  state,  and  prescribes 
what  it  may  do  or  what  it  may  not  do,  it  includes,  in  some  cases,  the  agencies 
and  instrumentalities  by  which  the  state  acts.  When  it  is  intended  that  the  pro- 
hibition shall  be  upon  legislative  action  only,  it  is  so  expressed.  Thus,  la  art.  1, 
sec.  10,  subd.  1,  it  is  provided  that  "  no  state  shall  pass  any  bill  of  attainder, 
ex po8t  facto  law,  or  law  impairing  the  obligation  of  contracts."  The  provision 
is,  not  that  no  state  shall  impair  the  obligation  of  contracts,  but  that  no  state 
shall  pass  a  law  impairing  the  obligation  of  contracts. 

The  word  "state"  in  the  fifteenth  amendment  is  to  be  construed  as  in  the 
paragraph  heretofoi*e  quoted  respecting  commerce  among  the  states,  and  iu 
that  which  declares  that  acts  of  a  state  shall  receive  full  faith  and  credit  in 
every  other  state;  that  is,  to  include  the  acts  of  all  those  who  proceed  under 
the  authority  of  the  state.  The  political  organization  called  the  "  state  "  can 
act  only  through  its  agents.  It  may  act  through  a  convention,  through 
its  legislature,  its  governor,  or  its  magistrates  and  officers  of  lower  degree. 
Whoever  is  authorized  to  wield  the  power  of  the  state  is  the  state,  and  this 
whether  he  acts  within  fiis  powers  or  exceeds  them.  If  a  convention  of  the 
state  of  Kentucky  should  ordain  or  its  legislature  enact  that  no  person  of 
African  descent,  or  who  had  formerly  been  a  slave,  should  be  entitled  to  vote 
at  its  elections,  such  ordinance  or  law  would  be  void.  It  would  be  in  excess 
of  the  power  of  the  body  enacting  it.  It  would  possess  no  validity  whatever. 
It  cannot  be  doubted,  however,  that  it  would  afford  ground  for  the  jurisdiction 
of  the  courts  under  the  fifteenth  amendment.  It  is  the  state  that  speaks  and 
acts  through  its  agents;  although  such  agents  exercise  powers  they  do  not 
possess,  or  that  the  state  does  not  possess,  and  although  their  action  is  illegal. 
Inspectors  of  elections  represent  the  state.  They  exercise  the  whole  power  of 
the  state  in  creating  its  actual  government  by  the  reception  of  votes  and  the 
declaration  of  the  results  of  the  votes.  If  they  wilfully  and  corruptly  receive 
illegal  votes,  reject  legal  votes,  make  false  certificates  by  which  a  usurper  ob- 
tains an  office,  the  act  is  in  each  case  the  act  of  the  state,  and  the  result  must 
be  abided  by  until  corrected  by  the  action  of  the  courts.  No  matter  how 
erroneous,  how  illegal  or  corrupt,  may  be  their  action,  if  it  is  upon  the  subject 
which  they  are  appointed  to  manage,  it  binds  all  parties,  as  the  action  of  the 
state,  until  legal  measures  are  taken  to  annul  it.  They  are  authorized  by  the 
state  to  act  iiv  the  premises;  and  if  their  act  is  contrary  to  their  instructions 
or  their  duty,  they  are  nevertheless  officers  of  the  state,  acting  upon  a  subject 
committed  to  them  by  the  state,  and  their  acts  are  those  of  the  state.  The 
legislature  speaks;  its  officers  act.  The  voice  and  the  act  are  equally  those  of 
the  state.  I  am  of  the  opinion,  therefore,  that  the  refusal  of  the  defendants, 
inspectors  of  elections,  to  receive  the  vote  of  Garner,  was  a  refusal  by  the  state 
of  Kentucky,  and  was  a  denial  by  that  state,  within  the  meaning  of  the  fifteenth 
amendment,  of  the  right  to  vote.  . 

§  1586.  The  powers  given  to  congress  hy  the  fifteenth  araend)nent. 

It  is  contended,  further,  that  congress  has  no  power  to  enforce  the  provisions 
of  this  amendment  by  the  enactment  of  penal  laws;  that  the  power  of  enforce- 
ment provided  for  is  limited  to  correcting  erroneous  decisions  of  the  state 
courts,  when  presented  to  the  federal  courts  by  appeal  or  writ  of  error.     "  For 

example  (it  is  said),  when  it  is  declared  that  no  state  shall  deprive  any  person 
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of  life,  liberty  or  property  without  due  process  of  law,  this  declaration  is  not 
intended  as  a  guaranty  against  the  commission  of  murder,  false  imprisonment, 
robbery  or  other  crimes  committed  by  individual  malefactors,  so  as  to  give  con- 
gress power  to  pass  laws  for  the  punishment  of  such  crimes  in  the  several 
states  generally." 

So  far  as  the  act  of  May,  1870,  shall  be  held  to  include  cases  not  dependent 
upon  race,  color  or  previous  condition,  and  so  far  as  the  power  to  impose  pains 
and  penalties  for  those  offenses  may  arise,  I  am  not  here  called  upon  to  discuss 
the  subject.  So  far  as  this  argument  is  applied  to  legislation  for  offenses  com- 
mitted on  account  of  race  or  color,  I  hold  it  to  be  entirely  unsound.  If  sound^ 
it  brings  to  an  impotent  conclusion  the  vigorous  amendments  on  the  subject  of 
slavery.  If  there  be  no  protection  to  the  ignorant  freedman  against  hostile 
legislation  and  personal  prejudice  other  than  a  tedious,  expensive  and  uncertain 
course  of  litigation  through  state  courts,  thence  by  appeal  or  writ  of  error  to 
the  federal  courts,  he  has  practically  no  remedy.  It  were  as  well  that  the 
amendments  had  not  been  passed.  Of  rights  infringed,  not  one  in  a  thousand 
Gould  be  remedied  or  protected  by  this  process. 

In  adopting  the  fifteenth  amendment,  it  was  ordained  as  the  second  section 
thereof,  "  The  congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation."  This  was  done  to  remove  doubts,  if  any  existed,  as  to  the  former 
power;  to  add,  at  least,  the  weight  of  repetition  to  an  existing  power. 

It  was  held  in  the  United  States  Bank  Cases  and  in  the  Legal  Tender  Cases 
(McCulloch  V,  State  of  Maryland,  4  Wheat.,  316  (§§  380-398,  supra);  Gibbons 
V.  Ogden,  9  id.,  204  (§§  1183-1201,  supra);  City  of  New  York  v,  Miln,  11  Pet.^ 
102  (§§  1274-83,  supra);  Legal  Tender  Cases,  12  Wall,  457;  Dooley  v.  Smith, 
13  id,,  604),  that  it  was  for  congress  to  determine  whether  the  necessity  had 
arisen  which  called  for  its  action.  If  congress  adjudges  that  the  necessities  of 
the  country  require  the  establishment  of  a  bank,  or  the  issue  of  legal  tender 
notes,  that  judgment  is  conclusive  upon  the  court.  It  is  not  within  their  power 
to  review  it.  If  congress,  being  authorized  to  do  so,  desires  to  protect  the 
freedman  in  his  rights  as  a  citizen  and  a  voter,  and  as  against  those  who  may 
be  prejudiced  and  unscrupulous  in  their  hostility  to  him  and  to  his  newly  con- 
ferred rights,  its  manifest  course  would  be  to  enact  that  they  should  possess 
that  right;  to  provide  facilities  for  its  exercise  by  appointing  proper  superin- 
tendents and  special  officers  to  examine  alleged  abuses,  giving  jurisdiction  to 
the  federal  courts,  and  providing  for  the  punishment  of  those  who  interfere 
with  the  right.  The  statute  books  of  all  countries  abound  with  laws  for  the 
punishment  of  those  who  violate  the  rights  of  others,  either  as  to  property  or 
person,  and  this  not  so  much  that  the  trespassers  may  be  punished  as  that  the 
peaceable  citizen  may  bo  protected.  Punishment  is  the  means;  protection  is 
the  end.  The  arrest,  conviction  and  sentence  to  imprisonment,  of  one  inspector, 
who  refused  the  vote  of  a  person  of  African  descent  on  account  of  his  race, 
would  more  effectually  secure  the  right  of  the  voter  than  would  any  number 
of  civil  suits  in  the  state  courts,  prosecuted  by  timid,  ignorant  and  penniless 
parties  against  those  possessing  the  wealth,  the  influence,  and  the  sentiment  of 
the  community.  It  is  certain  that  in  fact  the  legislation  taken  by  congress, 
which  we  are  considering,  was  not  only  the  appropriate,  but  the  most  effectual, 
means  of  enforcing  the  amendment.  That  the  legislation  in  this  respect  is  con- 
stitutional is  also  proved  by  the  previous  action  of  congress  and  of  this  court. 

Article  4,  section  5,  subdivision  3,  of  the  constitution  provides  as  follows: 

"  No  person  held  to  service  or  labor  in  one  state,  under  the  laws  thereof,  escap- 
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ing  into  another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be 
discharged  from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of  the 
party,  to  whom  such  service  or  labor  may  be  due."  At  the  time  of  the  adop- 
tion of  the  constitution  containing  this  provision,  slavery  was  recognized  as 
legal  in  many  states.  The  rights  of  the  slaveholder  in  his  slave  were  intended 
to  be  protected  by  this  clause.  To  enforce  this  protection,  congress,  from  time 
to  time,  passed  laws  providing  not  only  the  means  of  restoring  the  escaped 
slave  to  his  master,  but  inflicting  punishment  upon  those  who  violated  that 
master's  rights.  Thus,  as  early  as  1793,  congress  enacted  not  only  that  the 
master  or  his  agent  might  seize  and  arrest  such  fugitive  slave,  and,  upon  ob- 
taining a  certificate  from  a  judge  or  magistrate,  carry  him  back  to  the  state 
from  whence  he  escaped,  and  return  him  into  slavery,  but  that  every  person 
who  hindered  or  obstructed  such  master  or  agent,  or  who  harbored  or  concealed 
such  fugitive,  after  notice  that  he  was  such,  should  be  subject  to  damages  not 
only,  but  to  a  penalty  of  $500,  to  be  recovered  for  the  benefit  of  the  claimant 
in  any  court  proper  to  try  the  same.  1  Stat.,  302.  By  the  act  of  1850  (9  Stat., 
462),  the  circuit  courts  were  ordered  to  enlarge  the  number  of  commissioners, 
**  with  a  view  to  aflford  reasonable  facilities  to  reclaim  fugitives  from  labor.'' 
The  ninth  section  of  the  act  provided  that  any  person  who  should  wilfully  ob- 
fitnict  or  hinder  the  removal  of  such  fugitive,  either  with  or  without  process, 
or  should  rescue  or  aid  or  abet  an  attempt  to  escape,  or  should  harbor  or  conceal 
the  fugitive,  having  notice,  should  for  either  of  said  offenses  be  subject  to  a  fine 
not  exceeding  $1,000,  and  imprisonment  not  exceeding  six  months,  by  indict- 
ment and  conviction  in  the  United  States  court,  '^  and  shall  pay  and  forfeit, 
by  way  of  civil  damages  to  the  party  injured  by  such  illegal  conduct,  the  sum 
of  $1,000  for  each  fugitive  so  lost  as  aforesaid,  to  be  recovered  by  action  of 
debt,"  etc. 

In  Prigg  V.  Pennsylvania,  16  Pet.,  539,  the  legislation  of  1793  was  held  to 
be  valid.  It  was  held  in  Sims'  Case,  7  Cush.,  2S5,  that  the  act  of  1850  was 
constitutional,  and  that  the  state  tribunals  cannot  by  writ  of  habeas  corpus  in- 
terfere with  the  federal  authorities  when  acting  upon  oases  arising  under  that 
act.  In  Ableman  v.  Booth,  21  How.,  506,  it  was  held  by  this  court  that  the 
Fugitive-slave  Act  of  1850  was  constitutional  in  all  its  provisions,  and  that  a 
habeas  corpus  under  the  state  laws  must  not  be  obeyed,  but  the  authority  of 
the  United  States  must  be  executed. 

The  case  of  Prigg,  decided  under  the  act  of  1793,  and  that  of  Booth,  under 
the  act  of  1850,  are  pertinent  to  the  present  question.  In  the  former  case,  it 
was  held  that  the  act  of  1793,  so  far  as  it  authorized  the  owner  to  seize  and  re- 
capture his  slave  in  any  state  of  the  Union,  was  self-executing,  requiring  no  aid 
from  legislation,  either  state  or  national.  The  clause  relating  to  fugitive  slaves, 
it  is  there  said,  is  found  in  the  national  and  not  in  the  state  constitution.  It 
was  said  to  be  a  necessary  conclusion,  in  the  absence  of  all  positive  provision  to 
the  contrary,  that  the  national  government  is  bound  through  its  own  depart- 
ments, legislative,  judicial  or  executive,  to  carry  into  effect  all  the  rights  and 
duties  imposed  upon  it  by  the  constitution.  This  doctrine  is  useful  at  the 
present  time,  and  is  pertinent  to  the  point  we  are  considering.  The  clause  pro- 
tecting the  freedmen,  like  that  sustaining  the  rights  of  slaveholders,  is  found 
in  the  federal  constitution  only.  Like  the  former,  it  provides  the  means  of  en- 
forcing its  authority,  through  fines  and  imprisonments,  in  the  federal  courts; 
and  here,  as  there,  the  national  government  is  bound,  through  its  own  depart- 
ments, to  carry  into  effect  all  the  rights  and  duties  imposed  upon  it  by  the 
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constitution.  In  connection  with  the  claase  of  the  constitution  just  quoted, 
there  was  not  found,  as  here,  an  express  authority  in  congress  to  enforce  it  by 
appropriate  legislation ;  and  yet  the  court  decide  not  only  that  congress  had 
power  to  enforce  its  provisions  by  fine  and  imprisonment,  but  that  the  right  to 
legislate  on  the  subject  belongs  to  congress  exclusively.  Courts  should  be 
ready,  now  and  here,  to  apply  these  sound  and  just  principles  of  the  constitu- 
tion. 

This  provision  of  the  constitution  and  these  decisions  seem  to  furnish  the  rule 
of  deciding  the  constitutionality  of  the  law  in  question,  rather  than  that  which 
provides  that  life,  liberty  or  property  shall  not  be  interfered  with  except  by 
due  process  of  law.  It  is  not  necessary  to  consider  how  far  congress  may  legis- 
late upon  individual  crimes  under  that  provision.  If  I  am  right  in  this  view, 
the  legislation  we  are  considering  —  to  wit,  the  enforcement  of  the  fifteenth 
amendment  by  the  means  of  penalties  and  indictments  —  is  legal. 

It  is  a  well-settled  principle,  that,  if  an  indictment  contain  both  good  counts 
and  bad  counts,  a  judgment  of  guilty  upon  the  whole  indictment  will  be  sus- 
tained. The  record  shows  that  the  court  below  considered  each  and  every  count 
of  the  indictment  as  insufficient,  and  that  judgment  was  entered  discharging 
the  defendants  without  day ;  i.  e.,  from  the  whole  indictment.  Upon  the  view  I 
have  taken  of  the  validity  of  the  fourth  count,  this  judgment  was  erroneous. 
It  should  be  reversed,  and  a  trial  ordered  upon  the  indictment. 

'  §  1587.  The  tbirteenth  amendment  to  the  constitution,  having  been  adopted  for  the  pur- 
pose of  abolishing  slavery,  and  being  remedial  in  its  character,  must  be  construed  so  as  to 
suppress  the  whole  mischief.     Buckner  v.  Street,  1  Dill.,  260. 

§  1588.  The  effect  of  the  thirteenth  amendment  was  to  abolish  slavery  wherever  it  existed 
within  the  jurisdiction  of  the  United  States.  It  reversed  and  annulled  the  original  policy  of 
the  constitution,  which  left  it  to  each  state  to  decide  exclusively  for  itself  whether  slavery 
should  or  should  not  exist  as  a  local  institution,  and  what  disabilities  should  attach  to  those 
of  the  servile  race  within  its  limits.     United  States  v.  Rhodes,  1  Abb.,  52. 

§  1589.  Neither  the  thirteenth  amendment  to  the  constitution  of  the  United  States,  nor 
the  Civil  Rights  Bill  of  April  9,  1866,  repeals  the  act  of  congress  of  February  28,  1803,  prohib- 
iting the  importation  of  pei*sons  of  color  into  certain  states  of  the  Union.  Nor  do  they  re- 
peal the  acts  of  the  legislature  of  Florida  prohibiting  the  importation  of  colored  British 
subjects  Id  to  that  state.  The  amendment  was  not  designed  to  repeal  or  modify  any  pre- 
existing legislation  which  was  a  regulation  of  commerce,  and  which  excluded  from  our  bor- 
ders persons  or  classes  of  persons  subjects  of  a  foreign  power.  The  Passengers  of  the  Schooner 
Dart,*  12  Op.  Att'y  Gen*l,  414. 

§  1590.  Tlie  thirteenth  amendment  was  adopted  solely  with  the  view  of  the  amelioration 
of  the  condition  of  the  colored  race,  and  to  secure  them  equal  rights.  Slaughter-House 
Cases,  16  Wall,  86  (§§  752-801). 

§  1591.  One  who  sold  and  warranted  a  slave  for  life,  when  slavery  was  recognized  and 
sanctioned,  is  not  responsible  for  the  abolition  of  slavery  by  the  thirteenth  amendment,  and 
the  contract  of  warranty  is  not  broken  by  that  amendment  so  as  to  make  the  vendor  liable. 
Osborn  v.  Nicholson,  13  Wall.,  654  (§§  1636-41). 

§  1592.  Contracts  relating  to  slaves,  valid  when  made,  are  not  impaired  by  the  thirteenth 
amendment.     Boyce  r.  Tabb,*  18  Wall.,  546.    See  §§  1619,  1694. 

§  1593.  To  hold  that  the  thirteenth  amendment  abrogated  prior  contracts  for  the  sale  of 
slaves  would  have  the  effect  to  deprive  a  person  of  his  property  without  due  process  of  law. 
Osborn  v.  Nicholson,  13  Wall.,  654  (§§  1636-41). 

§  1594.  But  in  Buckner  v.  Street,  1  Dill.,  250,  it  was  held  that  this  amendment  repealed  all 
laws  relating  to  the  enforcement  of  conti*acts  growing  out  of  the  traffic  in  slaves;  and  as 
slavery  was  in  derogation  of  the  common  law  and  against  natural  right  and  justice,  contracts 
relating  to  slavery  were  sanctioned  solely  by  the  laws  in  existence  at  the  time  they  were  en- 
tered into,  and  had  no  validity  independent  thereof,  and  the  repeal  of  such  laws  by  the  su- 
preme authority  of  the  people  of  the  United  States  destroyed  all  rights  of  action  previously- 
protected  by  them. 

§  1595.  Citizenship.— The  object  of  the  first  clause  of  the  first  section  of  the  fourteenth 
amendment  was  to  settle  the  question  whether  the  allegiance  of  a  citizen  to  the  United 
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States  or  to  his  particular  state  was  paramount,  and  to  make  the  United  States  a  nation  by 
declaring  *'  that  all  persons  born  in  the  United  States  are  citizens  thereof,'*  owing  allegiance 
at  birth,  and  that  consequently  the  power  to  protect  such  persons  as  owe  this  allegiance  be- 
longs to  the  United  States  as  fully  as  the  power  to  protect  its  citizens  for  the  purposes  of  its 
organization  inheres  in  any  other  nation.  (Per  Bond,  C.  J.)  United  States  v,  Petersburg 
Judges  of  Election,  1  Hughes,  496. 

§  1596.  The  fourteenth  amendment,  which  declares  that  "all  persons  born  or  naturalized 
in  the  United  Statos,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  tlie  United  States, 
and  of  the  state  in  which  they  reside,"  except  as  to  the  words  having  reference  to  naturaliza- 
tion, is  merely  declaratory  of  the  common  law,  and  was  not  made  to  change  it.  It  does  not 
include  Indians,  whether  of  the  whole-blood  or  half-blood,  or  any  other  person  not  born  sub- 
ject to  the  jurisdiction  of  the  United  States.  Such  persons  have  no  right  to  vote  under  the 
filteenth  amendment.    McKay  r.  Campbell,  2  Saw,,  118.    See  Citizens. 

§  1597.  The  full  rights  of  citizenship  were  conferred  upon  colored  men  by  the  amendments 
to  the  national  and  state  constitutions,  and  were  not  created  by  the  Civil  Rights  Bill.  The 
Civil  Rights  Bill*  1  Hughes,  541. 

§  1598.  By  the  original  constitution  citizenship  in  the  United  States  was  a  consequence  of 
citizenship  in  a  state,  but  by  the  first  section  of  the  fourteenth  amendment  this  order  of 
things  is  reversed.  By  this  section  citizenship  of  the  United  States  is  defined  and  made  in- 
dependent of  citizenship  in  a  state,  and  citizenship  in  a  state  is  a  result  of  citizenship  in  the 
United  States.  So  that  a  person  born  or  naturalized  in  the  United  States,  and  subject  to  its 
jurisdiction,  is,  without  reference  to  state  constitutions  or  laws,  entitled  to  all  the  privileges 
and  immunities  secured  by  the  coustitution  of  the  United  States  to.  the  citizens  thereof. 
United  States  v.  Hall,*  18  Int.  Rev.  Rec,  182. 

§  1599.  Apprentices. —  Immediately  after  the  constitution  of  Maryland  abolishing  slavery 
went  into  operation,  in  1864,  many  of  the  freed  people  in  a  certain  county  were  collected 
together,  and  the  younger  ones  bound  as  apprentices  to  their  late  masters.  From  the  in- 
denture of  apprenticeship  of  one  of  these,  who.  petitioned  to  be  relieved  Ux>oi  the  apprentice- 
ship, it  appeared  that  the  terms  of  the  indenture  (which  was  claimed  to  have  been  executed 
under  the  law  of  Maryland  relating  to  negro  apprentices)  varied  much  from  those  required 
by  law  for  the  apprenticeship  of  white  persons.  The  petitioner,  by  the  indenture,  was  not 
entitled  to  any  education,  white  apprentices  being  required  to  be  taught ;  was  liable  to  be 
transferred  at  the  will  of  the  master  to  any  other  person  in  the  same  county,  white  appren- 
tices not  being  so  liable ;  and  the  autliority  of  the  master  over  the  petitioner  was  described  in 
the  law  as  a  "  property  and  interest."  no  such  description  being  applied  to  authoritj^  over 
white  apprentices.  The  apprenticeship  was  held  to  be  involuntary  servitude  within  the 
meaning  of  the  first  clause  of  the  thirteenth  amendment,  and  also  in  contravention  of  that 
clause  in  the  first  section  of  the  Civil  Rights  Law  of  April  9, 1868,  which  assures  to  all  citizens, 
without  regard  to  race  or  color,  '*full  and  equal  benefit  of  all  laws  and  proceedings  for 
security  and  property  as  is  enjoyed  by  white  citizens."  Ex  parte  Turner,*  Chase's  Dec,  157; 
1  Am.  U  T.  Rep.,  7. 

g  1600.  The  Civil  Rights  Law  of  April  9, 1866,  having  been  enacted  under  the  second  clause 
of  the  thirteenth  amendment,  in  the  enforcement  of  the  first  clause  of  the  same  amend- 
ment, is  constitutional,  and  applies  to  all  conditions  prohibited  by  it,  whether  originating  in 
transactions  before  or  since  its  enactment.    Ibid.    See  §  846. 

fS  1601.  Right  to  vote. —  A  female  can  claim  no  constitutional  right,  under  the  provisions 
of  the  fourteenth  and  fifteenth  amendments,  to  vote  in  the  District  of  Columbia,  congress 
having  extended  that  right  to  male  citizens  only.  Spencer  v.  Board  of  Registration,*  1  Mao- 
Arth.,  169.    See  g§  741,  1550;  also  II,  2,  supra. 

g  1602.  Neither  the  fourteenth  nor  the  fifteenth  amendment  gave  the  female  sex  a  right 
to  vote.  The  right  to  vote  is  a  privilege  of  citizenship  of  the  state  and  not  of  the  United 
States.  A  law  confining  the  right  of  suffrage  to  the  male  sex  does  not  violate  either  of  these 
amendments.    United  States  v.  Anthony,*  11  Blatch.,  200. 

g  1608.  Under  the  fifteenth  amendment,  and  the  act  of  congress  of  May  81,  1870,  entitled 
*'  An  act  to  enforce  the  rights  of  the  citizens  of  the  United  States  to  vote  in  the  several 
States,"  a  person  may  be  punished  for  hindering  another  from  voting  on  account  of  race, 
color  or  previous  condition  of  servitude,  whether  the  election  be  state  or  federaL  United 
States  r.  Crosby,  1  Hughes,  448. 

g  1604.  The  fifteenth  amendment  does  not  take  away  the  power  of  the  states  to  deny  the 
right  of  citizens  of  the  United  States  to  vote,  except  on  account  of  race,  color  or  previous 
condition  of  servitude.    McKay  v,  Campbell,  2  Abb.,  120. 

g  1605.  It  IS  not  doubted  that  that  provision  of  the  Civil  Rights  Act  of  April  9, 1866,  permit- 
ting a  state  election  to  be  contested  in  the  United  States  courts,  where  the  party  seeking  to 
VDoorer  poeaession  of  the  office  has  been  deprived  thereof  because  the  votes  of  citizens  have 
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been  rejected  on  account  of  their  race,  color  or  previous  condition  of  senritude,  is  constitu- 
tional.    Harrison  v,  Hadley,  2  Dill.,  229.  < 

§  1606.  Whether  section  4  of  the  Enforcement  Act  of  May  81,  1870,  making  it  penal  to 
prevent  a  voter  from  voting  at  a  state  election,  when  not  done  on  account  of  race,  color  or 
previous  condition  of  servitude,  is  constitutional,  the  circuit  and  district  judges  were  divided 
in  opinion.  They  were  also  divided  as  to  whether  an  indictment  under  this  act  was  sufficient 
which  did  not  charge  that  the  prevention  was  on  account  of  race,  color,  etc.  United  States 
r.  Petersburg  Judges  of  Election,  1  Hughes,  493. 

§  1607.  The  recent  amendment  to  the  constitution  of  the  United  States,  guarantying  to  all 
native-born  male  persons  the  full  rights  of  citizenship,  irrespective  of  race,  color  or  previous 
condition,  implies  the  right  of  suffrage,  and  includes  clearly  the  African  race.  The  fourth 
section  of  the  act  of  congress  of  May  81,  1870,  providing  that  any  pex-son  who,  by  bribery, 
threats,  intimidation  or  violence,  shall  hinder  and  prevent  any  qualified  voter  from  exercis- 
ing that  right,  shall  be  subject  to  punishment  by  fine  or  imprisonment,  was  passed  to  cany 
into  effect  this  amendment,  and  is  valid.     United  States  v.  Canter,*  2  Bond,  389. 

§  1608.  The  power  of  congress  to  legislate  upon  the  subject  of  voting  at  state  elections  is 
derived  solely  from  the  fifteenth  amendment,  and  can  be  exercised  by  prescribing  punishment 
only  when  the  wrongful  prevention  of  a  qualified  voter  from  voting  is  on  ac^count  of  his  race, 
color  or  previous  condition  of  servitude.  The  prohibition  against  discrimination  is  against  the 
states  and  the  United  States,  and  not  against  individuals.  The  fifth  section  of  the  **  Enforce- 
ment Act,"  punishing  any  person  who  shall  prevent,  hinder,  control  or  intimidate  any  person 
from  "  exercising  the  right  of  suffrage,  to  whom  the  right  of  suffrage  is  secured  or  guarantied 
by  the  fifteenth  amendment  to  the  constitution  of  the  United  States,"  not  being  limited  to 
prevention  on  account  of  race,  color,  etc.,  and  to  persons  who  act  or  claim  to  act  under  pro- 
hibited legislation,  but  providing  for  the  punishment  of  individuals  acting  for  themselves,  is 
unauthorized  by  the  amendment,  and  cannot  support  an  indictment  of  an  individual  for  pre- 
Tenting  a  voter  from  voting  at  a  state  election.     United  States  v,  Amsden,*  6  Fed.  R.,  819. 

§  1609.. The  fifteenth  amendment  was  primarily  and  principally  intended  for  the  benefit  of 
the  colored  race.  It  does  not  confer  the  right  to  vote.  That  ia  the  prerogative  of  the  state 
laws.  It  only  conferred  the  right  not  to  be  excluded  from  voting  on  account  of  race,  color 
or  previous  condition  of  servitude,  and  this  is  all  the  right  that  congress  can  enforce.  It  does 
not  confer  upon  congress  any  power  to  regulate  elections  or  the  right  of  voting  where  it  did 
not  have  that  power  before,  except  in  the  particular  matter  specified.  United  States  v, 
Cruikshank,*  1  Woods,  308,  and  2  Otto,  542  {^§  898-911);  United  States  v.  Crosby,  1  Hughes, 
448. 

§  1610.  Section  4  of  the  **  Enforcement  Act "  of  May  81,  1870,  making  it  an  offense  for  any 
person,  by  force,  bribery  or  threats,  to  hinder  or  prevent  any  citizen  from  voting  at  any  elec- 
tion, is  unauthorized  by  the  fifteenth  amendment,  because  not  limited  to  such  prevention  on 
account  of  race,  color  or  previous  condition  of  servitude.  United  States  v.  Cruikshank,*  1 
Woods,  808.     See  8§  898-911. 

g  161 1.  Whether  the  fifteenth  amendment  authorizes  any  act  by  congress  punishing  the 
prevention  of  the  exercise  of  the  right  of  suffrage,  by  individuals  as  such,  and  not  acting 
under  color  of  some  law,  state  or  national,  quare.    United  States  v.  Senders,  2  Abb.,  456. 

X.  Impairing  the  Obligation  of  Contracts. 

1.  In  General. 

Summary — ConHtitutiondl  provision,  §  1612.— Fe«^e<i  rights,  §§  1618,  1«18.— ^ny  impair- 
ment prohibited,  %  IQU,  — Impairing  tlie  remedy,  gj^  1614.  1615,  16>2,  WZ^,^  Obligation 
defined,  %  1615. —  Legalizing  void  contracts,  g  1616. —  Changing  law  of  landlord  and  tenant, 
§  1617. —  Contracts  for  sale  of  slaves,  §  1619.  —  Payment  of  taxes  cw  a  condition  to  a  recov- 
ery on  a  contract,  §  1620. —  Oiviivg  an  additional  remedy,  §  1621. — Regulating  sales  of 
mortgaged  property,  §  1628;  of  property  on  execution,  §  1624. — Exemption  laws,  §§  1625, 
1626,  1628. —  Impairment  by  state  constitutional  provision,  g§  1627,  1628. 

§  1612.  "  No  state  shall  .  .  .  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impair- 
ing the  obligation  of  contracts.*'    Const.,  art.  I,  sec.  10. 

§  1618.  The  federal  constitution  does  not  prohibit  state  laws  divesting  vested  rights,  pro- 
vided they  do  not  impair  the  obligation  of  a  contract.  Satterlce  v.  Matthewson,  §^  1680-85. 
See  g§  74,  1720. 

§  1614.  Any  impairment  of  the  obligation  of  a  contract  is  prohibited.  The  remedy  may  be 
changed,  provided  no  substantial  right  secured  by  the  contract  is  impaired.  Walker  v»  White- 
head, §§  1642-43.    See  gg  1676,  1785. 
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§  1615.  The  obligation  of  a  contract  consists  in  its  binding  force  on  the  party  who  makes 
it,  and  any  law  which  in  its  operation  amounts  to  a  denial  or  obstruction  of  the  rights  accru- 
ing by  a  contract,  though  professing  to  act  only  on  the  remedy,  is  directly  obnoxious  to  the 
prohibition  of  the  constitution.     McCracken  v.  Hay  ward,  §§  1656-^8.    See  §§  1674,  1676. 

§  1616.  The  provision  against  the  impairment  by  states  of  the  obligation  of  any  contract 
does  not  prohibit  the  states  from  passing  laws  validating  void  contracts.  Satterlee  v.  Matthew- 
son,  g§  1630-35.     See  §§  1782,  1749,  1750. 

§  1617.  A  legislative  provision,  declaring  that  the  rule  of  law  that  tenants  are  estopped  to 
deny  their  landlords*  title,  should  apply  to  certain  leased  lands  held  by  the  supreme  court  to 
be  without  the  rule,  does  not  impair  the  obligation  of  the  contract  implied  in  leases  executed 
prior  to  the  passage  of  such  act.    Ibid. 

§  1618.  Vested  rights  cannot  be  destroyed  by  implication.  Osbom  v,  Nicholson,  §§  1686-41. 
See  §74. 

S  1619.  The  provision  in  the  Arkansas  constitution,  prohibiting  the  states  from  taking  cog- 
nizance of  any  suit  upon  any  contract  relating  to  slaves,  although  valid  when  made,  is  un- 
constitutional as  impairing  the  obligation  of  contracts.    Ibid,    See  ^§  1592-94,  1694. 

§  1620.  An  act  of  a  state  legislature,  enacted  in  1870,  providing  that  no  recovery  should  be 
had  in  any  court  of  the  state  upon  any  contract  made  before  June  1,  1865,  unless  certain 
taxes  should  be  paid  from  the  time  the  debt  was  contracted,  impairs  the  obligation  of  the  con- 
tract, and  is  therefore  unconstitutional.    Walker  v.  Whitehead,  §§  1642,  1643. 

§  1621.  A  law  which  merely  gives  an  additional  remedy  to  those  already  provided  upon 
contracts  made  prior  to  its  passage  does  not  impair  the  obligation  of  the  contracts.  So  /i  law 
giving  a  person  a  lien  upon  land  for  work  done  prior  to  its  passage  is  valid.  CK>rdon  v.  The 
South  Fork  Canal  Ck).,  §§  1644-49. 

§  1622.  Whatever  belongs  merely  to  the  remedy  may  be  altered,  provided  the  alteration 
does  not  impair  the  obligation  of  the  contract.     Bronson  v.  Kinzie,  §§  1650-55.     See  §  1676. 

g  1626.  A  state  law  forbidding  any  sale  of  mortgaged  premises  for  less  than  two-thirds  of 
its  appraised  valuation,  either  under  a  power  of  sale  or  decree  of  court,  and  when  sold  giving 
the  mortgagor  twelve  months,  and  his  judgment  creditors  fifteen  months,  to  redeem  thesame» 
is,  as  to  mortgages  executed  prior  to  its  passage,  a  law  impairing  the  obligation  of  contracts, 
and  void.    Ibid.    See  §  1754. 

§  1624.  A  law  providing  that  no  sale  upon  execution  should  take  place  of  the  property  of 
the  judgment  debtor,  unless  two-thirds  of  tlie  appraised  value  should  be  bid  therefor,  is,  in 
respect  to  such  judgments  as  are  founded  on  contracts  entered  into  prior  to  its  passage, 
one  impairing  the  obligation  of  contracts,  and  consequently  void.  McCracken  v.  Hay  ward, 
§§  1656-58.     See  §  1757. 

§  1625.  A  state  constitutional  provision,  which  increases  the  amount  of  a  debtor's  exemp- 
tions, and  thus  destroys  the  lien  of  a  judgment  recovered  before  its  adoption,  impairs  the  obli- 
gation of  a  contract.    Gunn  v.  Barry,  gg  1659-63.    See  g  1746. 

g  1626.  And  it  is  not  material  in  such  case  that  the  constitution  was  sanctioned  by  congress* 
Ibid, 

§  1627.  Confinress  cannot,  by  ratification  or  authorization,  give  the  slightest  effect  to  a  state 
law  or  constitution  in  confiict  with  the  constitution  of  the  United  States.  A  state  can  no 
more  impair  an  existing  contract  by  a  constitutional  provision  than  by  a  legislative  act. 
Ibid,    See  g  1740. 

§  1628.  Constitutional  and  statutory  provisions  of  a  state,  which  increase  a  debtor's  exemp- 
tions so  as  materially  to  impair  the  remedy  on  contracts  entered  into  before  their  adoption, 
impair  the  obligation  of  the  contracts,  and  are  void.  Edwards  v.  Kearzey,  gg  1664-71.  See 
gl746. 

g  1629.  The  remedy  subsisting  in  a  state  when  and  where  a  contract  is  made  and  is  to  be 
performed  is  a  part  of  its  obligation.    Ibid,    See  g  1676. 

[Notes.— See  gg  167^1763.] 

SATTERLEE  v.  MATTHEWSON. 
(2  Peters,  880-416.    1829.) 

Opinion  by  Mb.  Justice  Washington. 

Statement  of  Facis. —  This  is  a  writ  of  error  to  the  supreme  court  of  Penn- 
sylvania. An  ejectment  was  commenced  by  the  defendant  in  error,  in  the  court 
of  common  pleas,  against  Elisha  Satterlee,  to  recover  the  land  in  controversy, 
and,  upon  the  motion  of  the  plaintiff  in  error,  he  was  admitted,  as  her  landlord,  a 
defendant  to  the  suit.    The  plaintiff,  at  the  trial,  set  up  a  title  under  a  warrant 
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dated  the  10th  of  January,  1812,  founded  upon  an  improvement  in  the  year  1785, 
which  it  was  admitted  was  under  a  Connecticut  title^  and  a  patent  bearing  date 
the  19th  of  February,  1813.  The  defendant  claimed  title  under  a  patent 
issued  to  Wharton,  in  the  year  1781,  and  a  conveyance  by  him  to  John  F.  Sat- 
terlee,  in  April,  1812.  It  was  contended  on  the  part  of  the  plaintiflF,  that  ad- 
mitting the  defendant's  title  to  be  the  oldest  and  best,  yet  he  was  stopped  from 
setting  it  up  in  that  suit,  as  it  appeared  in  evidence  that  he  had  come  into  pos- 
session  as  tenant  to  the  plaintiff  some  time  in  the  year  1790.  The  court  of 
common  pleas  decided  in  favor  of  the  plaintiff  upon  the  ground  just  stated,  and 
judgment  was  accordingly  rendered  for  her.  Upon  a  writ  of  error  to  the  su- 
preme court  of  that  state,  that  court  decided,  in  June,  1825  (13  Serg.  &  Rawle, 
133),  that,  by  the  settled  law  of  Pennsylvania,  the  relation  of  landlord  and 
tenant  could  not  subsist  under  a  Connecticut  title;  upon  which  ground  the 
judgment  was  reversed,  and  a  venire  facias  de  novo  was  awarded. 

On  the  8th  of  April,  1826,  and  before  the  second  trial  of  this  cause  took 
place,  the  legislature  of  that  state  passed  a  law  in  substance  as  follows,  viz. : 
^^That  the  relation  of  landlord  and  tenant  shall  exist,  and  be  held  as  fully  and 
effectually  between  Connecticut  settlers  and  Pennsylvania  claimants,  as  be- 
tween other  citizens  of  this  commonwealth,  on  the  trial  of  any  cause  now 
pending,  or  hereafter  to  be  brought  within  this  commonwealth,  any  law  or 
usage  to  the  contrary  notwithstanding."  Upon  the  retrial  of  this  cause  in  the 
inferior  court,  in  May,  1826,  evidence  was  given  conducing  to  prove  that  the 
land  in  dispute  was  purchased  of  Wharton  by  Elisha  Satterlee,  the  father  of 
John  F.  Satterlee,  and  that  by  his  direction  the  conveyance  was  made  to  the 
son.  It  further  appeared  in  evidence  that  the  son  brought  an  ejectment  against 
his  father,  in  the  year  1813,  and  by  some  contrivance  between  those  parties, 
alleged  by  the  plaintiff  below  to  be  merely  colorable  and  fraudulent,  for  the 
purpose  of  depriving  her  of  her  possession,  obtained  a  judgment  and  execution 
thereon,  under  which  the  possession  was  delivered  to  the  plaintiff  in  that  suit, 
who  immediately  afterwards  leased  the  premises  to  the  father  for  two  lives,  at 
a  rent  of  $1  per  annum.  The  fairness  of  the  transactions  was  made  a  question 
on  the  trial,  and  it  was  asserted  by  the  plaintiff  that,  notwithstanding  the 
eviction  of  Elisha  Satterlee  under  the  above  proceedings,  he  still  continued  to 
be  her  tenant. 

The  judge,  after  noticing  in  his  charge  the  decision  of  the  supreme  court  in 
1825,  and  the  act  of  assembly  before  recited,  stated  to  the  jury  the  general 
principle  of  law,  which  prevents  a  tenant  from  controverting  the  title  of  his 
landlord  by  showing  it  to  be  defective,  the  exception  to  that  principle  where 
the  landlord  claims  under  a  Connecticut  title,  as  laid  down  by  the  above  decis- 
ion, and  the  effect  of  the  act  of  assembly  upon  that  decision,  which  act  he 
pronounced  to  be  binding  on  the  court.  lie  therefore  concluded,  and  so  charged 
the  jury,  that  if  they  should  be  satisfied  from  the  evidence  that  the  transactions 
between  the  two  Satterlees  before  mentioned  were  hona  fide^  and  that  John  F. 
Satterlee  was  the  actual  purchaser  of  the  land,  then  the  defendants  might  set 
up  the  eviction  as  a  bar  to  the  plaintiff's  recovery  as  landlord.  But  that,  if 
the  jury  should  be  satisfied  that  those  transactions  were  collusive,  and  that 
Elisha  Satterlee  was  in  fact  the  real  purchaser,  and  the  name  of  his  son  inserted 
in  the  deed  for  the  fraudulent  purpose  of  destroying  the  right  of  the  plaintiff 
as  landlord,  then  the  merely  claiming  under  a  Connecticut  title  would  not  de- 
prive her  of  her  right  to  recover  in  that  suit.  To  this  charge,  of  which  the 
substance  only  has  been  stated^  an  exception  was  taken^  and  the  whole  of  it  is 
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spread  upon  the  record.  The  jury  found  a  verdict  for  the  plaintiff;  and  judg- 
ment being  rendered  for  her,  the  cause  was  again  tal^en  to  the  supreme  court 
by  a  writ  of  error. 

§  1630.  The  supreme  court  Juis  jurisdiction  if  it  appears  from  the  record  that 
the  oonstitutionaliti/  of  a  state  law  was  drawn  in  question. 

The  only  question  which  occurs  in  this  cause,  which  it  is  competent  to  this 
court  to  decide,  is  whether  the  statute  of  Pennsylvania  which  has  been  men- 
tioned, of  the  8th  of  April,  1826,  is  or  is  not  objectionable,  on  the  ground  of  its 
repugnancy  to  the  constitution  of  the  United  States.  But  before  this  inquiry 
is  gone  into,  it  will  be  proper  to  dispose  of  a  preliminary  objection  made  to  the 
jarisdiction  of  this  court,  upon  the  ground  that  there  is  nothing  apparent  on 
this  record  to  raise  that  question,  or  otherwise  to  bring  this  case  within  any  of 
the  provisions  of  section  25  of  the  Judiciary  Act  of  1789.     Stats,  at  Large,  85. 

Questions  of  this  nature  have  frequently  occurred  in  this  court,  and  have 
given  occasion  for  a  critical  examination  of  the  above  section,  which  has  re- 
sulted in  the  adoption  of  certain  principles  of  construction  applicable  to  it,  by 
which  the  objection  now  to  be  considered  may,. without  much  difficulty,  be  de- 
cided. 2  Wheat.,  363;  4  Wheat.,  311;  12  Wheat.,  117.  On^  of  those  prin- 
ciples is,  that  if  it  sufficiently  appear  from  the  record  itself,  that  the  repugnancy 
of  a  statute  of  a  state  to  the  constitution  of  the  United  States  was  drawn  into 
question,  or  that  that  question  was  applicable  to  the  case,  this  court  has  juris- 
diction of  the  cause  under  the  section  of  the  act  referred  to;  although  the  rec- 
ord should  not,  in  terms,  state  a  misconstruction  of  the  constitution  of  the 
United  States,  or  that  the  repugnancy  of  the  statute  of  the  state  to  any 
part  of  that  constitution  was  drawn  into  question.  Now  it  is  manifest  from 
this  record,  not  only  that  the  constitutionality  of  the  statute  of  the  8th  of 
April,  1826,  was  drawn  into  question,  and  was  applicable  to  the  case,  but  that 
it  was  so  applied  by  the  judge,  and  formed  the  basis  of  his  opinion  to  the  jury, 
that  they  should  find  in  favor  of  the  plaintifiF,  if  in  other  respects  she  was  en- 
titled to  a  verdict.  It  is  equally  manifest  that  the  right  of  the  plaintiff  to 
recover  in  that  action  depended  on  that  statute ;  the  effect  of  which  was  to 
change  the  law  as  the  supreme  court  had  decided  it  to  be  in  this  very  case  in 
the  year  1825.    13  Serg.  &  Rawle,  133. 

§  1 631  •  when  the  opinion  of  the  court  becomes  a  part  of  the  record. 

That  the  charge  of  the  judge  forms  a  part  of  this  record  is  unquestionable. 
It  was  made  so  by  the  bill  of  exceptions,  and  would  have  been  so  without  it, 
under  the  statute  of  the  24th  of  February,  1806,  of  that  state,  which  directs, 
that  in  all  cases  in  which  the  opinion  of  the  court  shall  be  delivered.  If  either 
party  require  it,  it  is  made  the  duty  of  the  judges  to  reduce  the  opinion,  with 
their  reasons  therefor,  to  writing,  and  to  file  the  same  of  record  in  the  cause. 
In  the  case  of  Downing  v.  Baldwin,  1  Serg.  &  Eawle,  298,  it  was  decided  by 
the  supreme  court  of  Pennsylvania  that  the  opinion  so  filed  becomes  part  of 
the  record,  and  that  any  error  in  it  may  be  taken  advantage  of  on  a  writ  of 
error  without  a  bill  of  exceptions.  It  will  be  sufficient  to  add  that  this  opinion 
of  the  court  of  common  pleas  was,  upon  a  writ  of  error,  adopted  and  affirmed 
by  the  supreme  court;  and  it  is  the  judgment  of  that  court  upon  the  point  so 
decided  by  the  inferior  court,  and  not  the  reasoning  of  the  judges  upon  it, 
which  this  court  is  now  called  upon  to  revise. 

§  1632*  A  state  law  declaring  a  void  contract  valid  is  not  one  impairing  the 
cUigatian  of  contracts. 

We  come  now  to  the  main  question  in  this  cause.    Is  the  act  which  is 
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objected  to  repagnant  to  any  provision  of  the  constitution  of  the  United 
States?  It  is  alleged  to  be  so  by  the  counsel  for  the  plaintiff  in  error,  for  a 
variety  of  reasons;  and  particularly  because  it  impairs  the  obligation  of  the  con- 
tract between  the  state  of  Pennsylvania  and  the  plaintiff,  who  claims  title 
under  her  grant  to  Wharton,  as  well  as  of  the  contract  between  Satterlee 
and  Matthewson;  because  it  creates  a  contract  between  parties  where  none 
previously  existed,  by  rendering  that  a  binding  contract  which  the  law  of  the 
land  had  declared  to  be  invalid ;  and  because  it  operates  to  devest  and  destroy 
the  vested  rights  of  the  plaintiff.  Another  objection  relied  upon  is,  that  in 
passing  the  act  in  question  the  legislature  exercised  those  functions  which 
belong  exclusively  to  the  judicial  branch  of  the  government.  Let  these  ob- 
jections be  considered.  The  grant  to  Wharton  bestowed  upon  him  a  fee  simple 
estate  in  the  land  granted,  together  with  all  the  rights,  privileges  and  advan- 
tages which,  by  the  laws  of  Pennsylvania,  that  instrument  might  legally  pass. 
Were  any  of  those  rights,  which  it  is  admitted  vested  in  his  vendee  or  alienee, 
disturbed  or  impaired  by  the  act  under  consideration?  It  does  not  appear 
from  the  record,  or  even  from  the  reasoning  of  the  judges  of  either  court,  that 
they  were  in  any  instance  denied,  or  even  drawn  into  question.  Before  Satter- 
lee became  entitled  to  any  part  of  the  land  in  dispute  under  Wharton,  he  had 
voluntarily  entered  into  a  contract  with  Matthewson,  by  which  he  became  his 
tenant,  under  a  stipulation  that  either  of  the  parties  might  put  an  end  to  the 
tenancy  at  the  termination  of  any  one  year.  Under  this  new  contract,  which, 
if  it  was  ever  valid,  was  still  subsisting  and  in  full  force  at  the  time  when  Sat- 
terlee acquired  the  title  of  Wharton,  he  exposed  himself  to  the  operation  of  a 
certain  principle  of  the  common  law,  which  estopped  him  from  controverting 
the  title  of  his  landlord  by  setting  up  a  better  title  to  the  land  in  himself,  or 
one  outstanding  in  some  third  person. 

It  is  true  that  the  supreme  court  of  the  state  decided,  in  the  year  1825,  that 
this  contract,  being  entered  into  with  a  person  claiming  under  a  Connecticut 
title,  was  void;  so  that  the  principle  of  law  which  has  been  mentioned  did  not 
apply  to  it.  But  the  legislature  afterwards  declared,  by  the  act  under  examina- 
tion, that  contracts  of  that  nature  were  valid,  and  that  the  relation  of  land- 
lord and  tenant  should  exist  and  be  held  effectual  as  well  in  contracts  of  that 
description  as  in  those  between  other  citizens  of  the  state.  Kow,  this  law  may 
be  censured,  as  it  has  been,  as  an  unwise  and  unjust  exercise  of  legislative 
power;  as  retrospective  in  its  operation;  as  the  exercise  by  the  legislature  of 
a  judicial  function;  and  as  creating  a  contract  between  parties  where  none 
previously  existed.  All  this  may  be  admitted;  but  the  question  which  we  are 
now  considering  is,  does  it  impair  the  obligation  of  the  contract  between  the 
state  and  Wharton  or  his  alienee?  Both  the  decision  of  the  supreme  court  in 
1825,  and  this  act,  operate,  not  upon  that  contract,  but  upon  the  subsequent 
contract  between  Satterlee  and  Matthewson.  No  question  arose  or  was  de- 
cided to  disparage  the  title  of  Wharton,  or  of  Satterlee,  as  his  vendee.  So  far 
from  it,  that  the  judge  stated  in  his  charge  to  the  jury  that  if  the  transactions 
between  John  F.  Satterlee  and  Elisba  Satterlee  were  fair,  then  the  elder  tiUe  of 
the  defendant  must  prevail,  and  he  would  be  entitled  to  a  verdict. 

We  are,  then,  to  inquire  whether  the  obligation  of  the  contract  between 

Satterlee  and  Matthewson  was  impaired  by  this  statute.     The  objections  urged 

at  the  bar,  and  the  arguments  in  support  of  them,  apply  to  that  contract  if  to 

either.     It  is  that  contract  which  the  act  declared  to  be  valid,  in  opposition  to 

the  decision  of  the  supreme  court;  and  admitting  the  correctness   of  that 
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decision,  it  is  not  easy  to  perceive  how  a  law  which  gives  validity  to  a  void  con- 
tract can  be  said  to  impair  the  obligation  of  that  contract.  Should  a  statute 
declare,  contrary  to  the  general  principles  of  law,  that  contracts  founded  upon 
an  illegal  or  immoral  consideration,  whether  in  existence  at  the  time  of  passing 
the  statute,  or  which  might  hereafter  be  entered  into,  should  nevertheless  be 
valid  and  binding  upon  the  parties,  all  would  admit  the  retrospective  character 
of  such  an  enactment,  and  that  the  effect  of  it  was  to  create  a  contract  between 
parties  where  none  had  previously  existed.  But  it  surely  cannot  be  contended 
that  to  create  a  contract,  and  to  destroy  or  impair  one,  mean  the  same  thing. 

§  1 633.  The  constitution  of  the  United  States  does  not  prohibit  a  state  from 
passing  retrospective  laws. 

If  the  effect  of  the  statute  in  question  be  not  to  impair  the  obligation  of 
either  of  those  contracts,  and  none  other  appear  upon  this  record,  is  there  any 
other  part  of  the  constitution  of  the  United  States  to  which  it  is  repugnant? 
It  is  said  to  be  restrospective.  Be  it  so;  but  retrospective  laws,  which  do  not 
impair  the  obligation  of  contracts,  or  partake  of  the  character  of  ex  post  facbo 
laws,  are  not  condemned  or  forbidden  by  any  part  of  that  instrument. 

§  1634.  The  constitution  of  the  United  States  does  not  prohibit  the  legislature 
of  a  state  from  exercising  Judicial  power. 

All  the  other  objections  which  have  been  made  to  this  statute  admit  of  the 
same  answer.  There  is  nothing  in  the  constitution  of  the  United  States  which 
forbids  the  legislature  of  a  state  to  exercise  judicial  functions.  The  case  of 
Ogden  r.  Blackledge,  2  Cranch,  272,  came  into  this  court  from  the  circuit  court 
of  the  United  States,  and  not  from  the  supreme  court  of  North  Carolina;  and 
the  question  whether  the  act  of  1709,  which  partook  of  a  judicial  character, 
was  repugnant  to  the  constitution  of  the  United  States,  did  not  arise,  and  con- 
sequently was  not  decided.  It  may  safely  be  affirmed  that  no  case  has  ever 
been  decided  in  this  court,  upon  a  writ  of  error  to  a  state  court,  which  affords 
the  slightest  countenance  to  this  objection. 

§  1635.  The  federal  constitution  does  not  prohibit  the  states  from  passing 
laws  devesting  vested  rights^  so  long  as  they  do  not  impair  the  obligation  of  con- 
tracts. 

The  objection,  however,  which  was  most  pressed  upon  the  court,  and  relied 
upon  by  the  counsel  for  the  plamtiff  in  error,  was,  that  the  effect  of  this  act  was 
to  devest  rights  which  were  vested  by  law  in  Satterlee.  There  is  certainly  no 
part  of  the  constitutio'i  of  the  United  States  which  applies  to  a  state  law  of 
this  description ;  nor  are  we  aware  of  any  decision  of  this  or  of  any  circuit 
court  which  has  condemned  such  a  law  upon  this  ground,  provided  its  effect  be 
not  to  impair  the  obligation  of  a  contract;  and  it  has  been  shown  that  the  act 
in  question  has  no  such  effect  upon  either  of  the  contracts  which  have  been 
before  mentioned.- 

In  the  case  of  Fletcher  v.  Peck,  6  Cranch,  87  (§§  1805-12,  infrd)^  it  was  stated 
by  the  chief  justice  that  it  might  well  be  doubted  whether  the  nature  of  society 
and  of  government  do  not  prescribe  some  limits  to  the  legislative  power;  and 
he  asks,  ^^  if  any  be  prescribed,  where  are  they  to  be  found,  if  the  property  of 
an  individual,  fairly  and  honestly  acquired,  may  be  seized  without  compensa- 
tion?" It  is  nowhere  intimated  in  that  opinion  that  a  state  statute  which 
devests  a  vested  right  is  repugnant  to  the  constitution  of  the  United  States; 
and  the  case  in  which  that  opinion  was  pronounced  was  removed  into  this  court 
by  writ  of  error,  not  from  the  supreme  court  of  a  state,  but  from  a  circuit 
court     The  strong  expressions  of  the  court  upon  this  point  in  the  cases  of  Yan- 
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home  V.  Dorance,  2  Dal.,  304,  and  Society  for  Propagation  of  Gospel  v.  Wheeler, 
2  Gall.,  105,  were  founded  expressly  on  the  constitution  of  the  respective  states 
in  which  those  cases  were  tried.  We  do  not  mean  in  any  respect  to  impugn  the 
correctness  of  tlie  sentiments  expressed  in  those  cases,  or  to  question  the  cor- 
rectness of  a  circuit  court,  sitting  to  administer  the  laws  of  a  state,  in  giving  to 
the  constitution  of  that  state  a  paramount  authority  over  a  legislative  act 
passed  in  violation  of  it.  We  intend  to  decide  no  more  than  that  the  statute 
objected  to  in  this  case  is  not  repugnant  to  the  constitution  of  the  United 
States,  and  that,  unless  it  be  so,  this  court  has  no  authority,  under  the  twenty- 
JSfth  section  of  the  Judiciary  Act,  to  re-examine  and  to  reverse  the  judgment 
of  the  supreme  court  of  Pennsylvania  in  the  present  case.  That  judgment, 
therefore,  must  be  affirmed,  with  costs. 

Mr.  Justice  Johnson  concurred  in  the  decision,  but  disapproved  of  the  ground 
on  which  it  was  placed,  to  wit,  that  a  state  legislature  could  declare  a  void  con* 
tract  valid.  He  contended  that  the  whole  difficulty  arises  out  of  that  "  unhappy 
idea  that  the  phrase  ex  post  facto ^  in  the  constitution  of  the  United  States, 
was  confined  to  criminal  cases  exclusively ; "  that  the  statute  complained  of  was 
no  more  than  declarative  of  the  law  on  a  point  on  which  tbe  decisions  of  the 
state  courts  had  fluctuated,  and  which  never  was  finally  settled  until  the  decis- 
ion took  place  on  which  the  writ  of  error  was  sued  out. 


OSBORN  V.  NICHOLSON. 
(18  Wallace,  654r^64.    1871.) 

Eeror  to  U.  S.  Circuit  Court,  District  of  Arkansas. 

Opinion  by  Me.  Justice  Swayne. 

Statement  of  Facts. —  The  plaintiff  in  error  brought  this  suit  on  the  10th 
of  February,  1869,  in  that  court,  and  declared  upon  a  promissory  note  made 
to  him  by  the  defendants  in  error  for  $1,300,  dated  March  26,  A.  D.  1861,  and 
payable  on  the  26th  day  of  December  following,  with  interest  at  the  rate  of 
ten  per  cent,  from  date.  The  defendants  pleaded  that  the  instrument  sued 
upon  was  given  in  consideration  of  the  conveyance  of  a  certain  negro  dave  for 
life,  and  none  other;  and  that  at  the  time  of  the  making  of  the  instrument  the 
plaintiff,  by  his  authorized  agent,  executed  to  the  defendant  a  bill  of  sale,  as 
follows: 

"March  20,1861. 

"  For  the  consideration  of  $1,300  I  hereby  transfer  all  the  right,  title  and 
interest  I  have  to  a  negro  boy  named  Albert,  aged  about  twenty-three  years. 
I  warrant  said  negro  to  be  sound  in  body  and  mind,  and  a  slave  for  life;  and 
I  also  warrant  the  title  to  said  boy  clear  and  perfect." 

And  that  the  said  negro  soon  thereafter,  to  wit,  on  the  1st  day  of  January, 
1862,  was  liberated  by  the  United  States  government,  the  said  slave  being  then 
alive,  and  that  the  plaintiff  ought  not,  therefore,  to  recover.  The  plaintiff  de- 
murred. The  court  overruled  the  demurrer,  and  the  plaintiff  electing  to  stand 
by  it,  the  court  gave  judgment  for  the  defendants.  This  writ  of  error  has 
brought  the  case  here  for  review.  The  question  presented  for  our  determina- 
tion is,  whether  the  court  erred  in  overruling  the  demurrer;  or,  in  other  words, 
whether  the  facts  pleaded  were  sufficient  to  bar  the  action. 
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§  1<y36,  The  constitution  of  Arkansas  of  1868^  so  far  as  it  forhids  suits  on 
contracts  for  sales  of  slaves^  impairs  the  obligation  of  contracts  and  is  invalid. 

We  lay  out  of  view  in  limine  the  constitution  of  Arkansas  of  1868,  which 
annals  all  contracts  for  the  purchase  or  sale  of  slaves,  and  declares  that  no 
court  of  the  state  should  take  cognizance  of  any  suit  founded  on  such  a  con- 
tract, and  that  nothing  should  ever  be  collected  upon  any  judgment  or  decree 
which  had  been,  or  should  thereafter  be,  '^  rendered  upon  any  such  contract  or 
obligation."  It  is  sufficient  to  remark  that  as  to  all  prior  transactions  the  con- 
stitution is  in  each  of  the  particulars  specified  clearly  in  conflict  with  that 
clause  of  the  constitution  of  the  United  States  which  ordains  that  *'no  state 
shall "  .  .  .  "  pass  any  law  impairing  the  obligation  of  contracts."  Von 
Hoflfman  v.  City  of  Quincy,  4  Wall.,  535  (§§  1877-82,  infra);  White  v.  Hart, 
13  Wall.,  646.  Nor  do  we  deem  it  necessary  to  discuss  the  validity  of  the  coa- 
tract  here  in  question  when  it  was  entered  into.  Being  valid  when  and  where 
it  was  made,  it  was  so  everywhere.  With  certain  qualifications,  not  necessary 
to  be  considered  in  this  case,  this  is  the  rule  of  the  law  of  nations.  Judge 
Story  says :  "  The  rule  is  founded  not  merely  on  the  convenience,  but  on  the 
necessity,  of  nations ;  for  otherwise  it  would  be  impracticable  for  them  to  carry 
on  an  extensive  intercourse  and  commerce  with  each  other."  Story's  Confl.  of 
Laws  (Kedfield's  ed.),  §  242.  It  may  be  safely  asserted  that  this  contract  when 
made  could  have  been  enforced  in  the  courts  of  every  state  of  the  Union,  and 
in  the  courts  of  every  civilized  country  elsewhere.  In  the  celebrated  case  of 
Somerset,  Lord  Mansfield  said :  '^  A  contract  for  the  sale  of  a  slave  is  good 
here;  the  sale  is  a  matter  to  which  the  law  properly  and  readily  attaches,  and 
will  maintain  the  price  according  to  tiie  agreement.  But  here  the  person  of  the 
slave  himself  is  immediately  the  object  of  inquiry,  which  makes  a  very  ma- 
terial difference."  20  Howell's  State  Trials,  79.  See,  also,  Madrazo  v.  Willes,  3 
Barn.  &  Aid.,  353 ;  Santos  v.  Illidge,  98  Eng.  Com.  L.,  861 ;  The  Antelope,  10 
Wheat.,  66;  Emerson  v.  Rowland,  1  Mason,  50;  Commonwealth  v.  Aves,  18 
Pick.,  215;  Groves  v.  Slaughter,  15  Pet.,  449;  and  Andrews  v,  Ilensler,  6  Wall., 
254. 

§  1637*  A  warranty  that  the  status  of  a  slave  is  that  of  slave  for  life  relates 
to  the  time  the  warranty  is  given  and  not  to  changes  at  a  subsequent  period. 

Nor  is  there  any  question  as  to  an  implied  warranty  of  title  or  otherwise. 
There  being  an  express  warranty,  that  must  be  taken  to  contain  the  entire  con- 
tract on  the  part  of  the  seller.  This  warranty  embraces  four  points:  that  the 
slave  was  sound  in  body;  that  he  was  sound  in  mind;  that  he  was  a  slave  for 
life;  and  that  the  seller's  title  was  perfect.  It  is  not  averred  or  claimed  that 
the  warranty  was  false  when  it  was  given,  in  either  of  these  particulars.  The 
title  to  the  slave  passed  at  that  time,  and  if  the  warranty  were  true  then,  no 
breach  could  be  wrought  b}'  any  after  event.  Let  it  be  supposed  that,  subse- 
quently, a  lesion  of  the  brain  of  the  slave  occurred,  and  that  permanent  insanity 
ensued,  or  that,  from  subsequent  disease,  he  became  a  cripple  for  life  or  died, 
or  that,  by  the  subsequent  exercise  of  the  power  of  eminent  domain,  the  state 
appropriated  his  ownership  and  possession  to  herself;  can  there  be  a  doubt  that 
neither  of  these  things  would  have  involved  any  liability  on  the  part  of  the 
seller?  He  was  not  a  perpetual  assurer  of  soundness  of  mind,  health  of  body, 
or  continuity  of  title.  A  change  of  the  ownership  and  possession  of  real  estate 
by  the  process  of  eminent  domain  is  not  a  violation  of  the  covenant  for  quiet 
enjoyment.     Frost  v.  Earnest,  4  Whart.,  86;  Ellis  v,  Welch,  6  Mass.,  246.   Nor 

is  it  such  an  eviction  as  will  support  an  action  for  a  breach  of  the  covenant  of 
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general  warranty.  In  Dobbins  v.  Brown,  12  Penn.  St.,  80,  it  was  said  by  the 
court:  "It  will  scarcely.be  thought  that  a  covenant  of  warranty  extends  to  the 
state  in  the  exercise  of  its  eminent  domain.  Like  any  other  covenant  it  must 
be  restrained  to  what  was  supposed  to  be  the  matter  in  view.  No  grantor  who 
warrants  the  possession  dreams  that  he  covenants  against  the  entry  of  the 
state  to  make  a  railroad  or  a  canal,  nor  would  it  be  a  sound  interpretation  of  the 
contract  that  would  make  him  liable  for  it.  An  explicit  covenant  against  aU 
the  world  would  hind  him;  but  the  law  is  not  so  unreasonable  as  to  imply  it.'* 

In  Bailey  v.  Miltenberger,  31  Penn.  St.,  41,  it  was  said :  "  It  has  never  been  sup- 
posed that  the  vendor  or  vendee  contemplated  a  warranty  against  the  exercise 
of  this  power  whenever  the  public  good  or  convenience  might  require  it."  These 
remarks  are  strikingly  apposite  to  the  point  here  under  consideration.  As  re- 
gards the  principle  involved,  we  see  nothing  to  distinguish  those  cases  from  the 
one  before  us.  In  all  of  them  the  property  was  lost  to  the  owner  by  the  para- 
mount act  of  the  state,  which  neitherparty  anticipated,  and  in  regard  to  which 
the  contract  was  silent.  Emancipation  and  the  eminent  domain  work  the  same 
result  as  regards  the  title  and  possession  of  the  owner.  Both  are  put  an  end 
to.  Why  should  the  seller  be  liable  in  one  case  and  not  in  the  other?  We  can 
see  no  foundation,  in  reason  or  principle,  for  such  a  claim. 

§  1638.  There  can  he  a  warranty  against  a  future  event,  but  courts  cannot  in- 
terpolate  it  into  the  agreements  of  parties. 

It  was  formerly  held  that  there  could  be  no  warranty  against  a  future  event. 
It  is  now  well  settled  that  the  law  is  otherwise.  Benjamin  on  Sales,  463.  The 
bayer  might  have  guarded  against  his  loss  by  a  guaranty  against  the  event 
which  has  caused  it.  We  are  asked,  in  effect,  to  interpolate  such  a  stipulation 
and  to  enforce  it,  as  if  such  were  the  agreement  of  the  parties.  This  we  have 
no  power  to  do.  Our  duty  is  not  to  make  contracts  for  the  parties  but  to  ad- 
minister them  as  we  find  them.  Parties  must  take  the  consequences,  both  of 
what  is  stipulated  and  of  what  is  admitted.  We  can  neither  detract  from  one 
nor  supply  the  other.  Dermott  v.  Jones,  2  Wall.,  1;  Re  veil  v.  Hussey,  2  Ball 
&  B.,  287. 

Where  an  article  is  on  sale  in  the  market,  and  there  is  no  fraud  on  the  part 
of  the  seller,  and  the  buyer  gets  what  he  intended  to  buy,  he  is  liable  for  the 
purchase"  price,  though  the  article  turns  out  to  be  worthless.  Thus,  where  cer- 
tain railroad  scrip  had  been  openly  sold  in  London  for  several  months,  but  was 
subsequently  repudiated  by  the  directors  of  the  company  as  having  been  signed 
and  issued  by  the  secretary  without  authority,  it  was  held  that  the  buyer  could 
not  set  up  as  a  defense  a  failure  of  consideration.  Lambert  v.  Heath,  15  Mees. 
&  W.,  487.  See,  also,  Lawes  v.  Purser,  6  Ell.  &  Bl.,  930.  These  cases  go  fur- 
ther than  it  is  necessary  for  us  to  go  in  order  to  sustain  the  liability  of  the 
defendants  upon  the  contract  here  in  question.  There,  as  in  this  case,  the 
buyer  might  have  protected  himself  by  a  proper  warranty,  but  had  failed  to 
do  so. 

§  1639.  A  loss  hy  vis  major  falls  on  the  party  who  was  the  propi'ietor  when 
the  loss  was  occasioned. 

But  we  think  the  exact  point  here  under  consideration  was  settled  by  the 
court  of  queen's  bench  in  Mittelholzer  v.  FuUarton,  6  Ad.  <fe  EL,  989.  That 
case,  so  far  as  it  is  necessary  to  state  it,  was  this :  The  contract  was  made  at 
Burbice,  in  British  Guiana.  The  plaintiff  sold  to  the  defendant  the  services  of 
one  hundred  and  fifty-three  apprentice  laborers  who  had  been  slaves,  for  £7,800, 
payable  in  six  annual  instalments  of  £1,300  each.    The  defendant  paid  four 
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instalments.  The  apprentices  were  then  declared  free  hy  the  local  governor 
and  council.  The  defendant  refused  to  pay  the  two  last  instalments.  The 
suit  was  brought  to  recover  them.  The  court  held  that  the  plaintiff  was  enti- 
tled to  judgment,  "  though  the  legislature  had  determined  the  apprenticeship 
before  they  became  due,"  Lord  Chief  Justice  Denman  said:  "My  Brother 
Weightman  asked,  during  the  argument,  what  would  have  been  the  result,  if,  at 
the  end  of  a  year,  the  services  had  been  determined  by  the  act  of  God ;  and  to 
this  no  sufficient  answer  was  given.  .  .  .  The  plaintiff's  right  vested  when 
the  bargain  was  made.  The  subsequent  interference  of  the  colonial  legisla- 
ture does  not  prevent  his  recovering  what  was  then  stipulated  for." 

Williams,  Justice,  said:  "The  whole  question  is,  who  shall  bear  the  loss 
occasioned  by  a  vis  major  f  and  that  depends  much  upon  the  question,  who  waa 
the  proprietor  when  thai  loss  was  occasioned?  The  property  in  the  services  of 
these  laborers  had  been  transferred  to  the  defendant.  Then  the  question  is 
analogous  to  those  which  often  arise  in  cases  of  loss  by  fire;  as  whether  the 
goods  were  in  transitu  or  the  transit  was  ended.  If  the  property  had  passed, 
and  the  residue  of  it  was  destroyed  by  a  vis  major^  the  loss  must  fall  upon  the 
proprietor  of  the  thing,  namely,  of  the  services  during  the  unexpired  term.'*^ 
The  other  justices  expressed  themselves  to  the  same  effect,  and  the  judgment 
was  unanimously  given. 

If  all  the  buildings  upon  leasehold  premises  be  destroyed  by  fire,  the  lessee 
is  nevertheless  liable  for  the  full  amount  of  the  rent  during  the  residue  of  the 
term.  Baker  v.  Holtpzaffell,  4  Taunt.,  45.  And  if  he  has  covenanted  to  re- 
pair, he  must  also  rebuild.  Phillips  v.  Stevens,  16  Mass.,  238.  So,  if  a  fire 
occur  after  the  contract  of  sale,  but  before  the  conveyance  is  executed,  the  loss 
must  be  borne  by  the  buyer.  Sugden  on  Vendors,  291.  All  contracts  are 
inherently  subject  to  the  paramount  power  of  the  sovereign,  and  the  exercise 
of  such  power  is  never  understood  to  involve  their  violation,  and  is  not  within 
that  provision  of  the  national  constitution  which  forbids  a  state  to  pass  laws 
impairing  their  obligation.  The  power  acts  upon  the  property  which  is  the 
subject  of  the  contract,  and  not  upon  the  contract  itself.  West  Eiver  Bridge 
Co.  V.  Dix,  6  How.,  532,  536  (§§  2188-90,  infra).  Such  also  is  the  rule  of  the 
French  law  and  such  was  the  Roman  law.  The  seller  is  not  bound  to  warrant 
the  buyer  against  acts  of  mere  force,  violence  and  casualties,  nor  against  the 
act  of  the  sovereign.  1  Domat.,  part  1,  book  1,  tit.  2,  §  10,  paragraph  4.  "  After 
the  bargain  is  completed  the  purchaser  stands  to  all  losses."  Digest  2,  14,  77, 
Cooper's  Justinian,  615.  The  case  is  one  in  which  the  maxim  applies,  Res  petit 
stio  domino.    Meredith's  Emerigon,  419;  Paine  v.  Meller,  6  Ves.  Jr.,  349. 

§  1640.  The  aholitian  of  slavery  did  not  extinguish  contracts  founded  on  thai 
relation. 

It  has  been  earnestly  insisted  that  contracts  for  the  purchase  and  sale  of 
slaves  are  contrary  to  natural  justice  and  right,  and  have  no  validity  unless 
sustained  by  positive  law;  that  the  right  to  enforce  them  rests  upon  the  same 
foundation,  and  that  when  the  institution  is  abolished  all  such  contracts  and 
the^means  of  their  enforcement,  unless  expressly  saved,  are  thereby  destroyed. 
Slavery  was  originally  introduced  into  the  American  colonies  by  the  mother 
country,  and  into  some  of  them  against  their  will  and  protestations.  In  most, 
if  not  all,  of  them,  it  rested  upon  universally  recognized  custom,  and  there  were 
no  statutes  legalizing  its  existence  more  than  there  were  legalizing  the  tenure 
of  any  other  species  of  personal  property.  Though  contrary  to  the  law  of 
nature  it  was  recognized  by  the  law  of  nations.    The  atrocious  traffic  in  human 

68 


§  1641.         CONSTITUTION  AND  LAWS.— OBLIGATION  OF  CONTRACTa 

beings,  torn  from  their  country  to  be  transported  to  hopejess  bondage  in  other 
lands,  known  as  the  slave  trade,  was  also  sanctioned  by  the  latter  code.  1 
Wildman's  Internat.  Law,  70;  Dana's  Wheat,  199;  The  Antelope,  10  Wheat., 
67 ;  Le  Louis,  2  Dodson,  210. 

Where  the  traffic  was  carried  on  by  the  subjects  of  governments  which  had 
forbidden  it,  a  different  rule  was  applied.  The  Amedie,  Acton,  240;  The 
Diana,  1  Dodson,  95;  The  Fortuna,  id.,  81.  Humane  and  just  sentiments  upon 
the  subject  were  of  slow  growth  in. the  minds  of  publicists.  1  Phillmore's  Law 
of  Nations,  316.  The  institution  has  existed  largely  under  the  authority  of 
the  most  enlightened  nations  of  ancient  and  modern  times.  Wherever  found, 
the  rights  of  the  owner  have  been  regarded  there  as  surrounded  by  the  same 
sanctions  and  covered  by  the  same  protection  as  other  property.  Le  Louis,  2 
Dodson,  250.  The  British  government  paid  for  the  slaves  carried  oflf  by  its 
troops  from  this  country,  in  the  war  of  1812,  as  they  did  for  other  private 
property  in  the  same  category.  Lawrence's  Wheat,  496.  The  constitution  of 
the  United  States  guarantied  the  return  of  persons  "  held  to  service  or  labor  ia 
one  state  under  the  laws  thereof,  escaping  into  another."  "  The  object  of  this 
clause  was  to  secure  to  the  citizens  of  the  slaveholding  states  the  complete 
right  and  title  of  ownership  in  their  slaves  as  property  in  every  state  in  the 
Union,  into  which  they  might  escape."  Historically  it  is  known  that  without 
this  provision  the  constitution  would  not  have  been  adopted  and  the  Union 
could  not  have  been  formed.    Prigg  v.  Pennsylvania,  16  Pet.,  611. 

§  1641.  Vested  rights  cannot  be  destroyed  by  implication.  A  vested  right  of 
auction  for  purchase  money  of  a  slave  is  not  i7npaired  by  subsequent  ernancipor 
tion  of  the  slave. 

But  without  considering  at  length  the  several  assumptions  of  the  proposition, 
it  is  a  sufficient  answer  to  say  that  when  the  thirteenth  amendment  to  the  con- 
stitution of  the  United  States  was  adopted,  the  rights  of  the  plaintiff  in  this 
action  had  become  legally  and  completely  vested.  Rights  acquired  by  a  deed, 
will  or  contract  of  marriage,  or  other  contract  executed  according  to  statutes 
subsequently  repealed,  subsist  afterwards,  as  they  were  before,  in  all  respects  as 
if  the  statutes  were  still  in  full  force.  This  is  a  principle  of  universal  juris- 
prudence. It  is  necessary  to  the  repose  and  welfare  of  all  communities.  A 
different  rule  would  shake  the  social  fabric  to  its  foundations  and  let  in  a  flood- 
tide  of  intolerable  evils.  It  would  be  contrary  to  "  the  general  principles  of 
law  and  reason,"  and  to  one  of  the  most  vital  ends  of  government.  Calder  v. 
Bull,  3  Dal.,  388  (§§  582-599,  supra).  The  doctrines  of  the  repeal  of  statutes, 
and  the  destruction  of  vested  rights  by  implication,  are  alike  unfavored  in  the 
law.  [^either  is  to  be  admitted  unless  the  implication  is  so  clear  as  to  be  equiv- 
alent to  an  explicit  declaration.  Every  doubt  should  be  resolved  against  a  con- 
struction so  fraught  with  mischiefs.  There  is  nothing  in  the  language  of  the 
amendment  which  in  the  slightest  degree  warrants  the  inference  that  those  who 
framed  or  those  who  adopted  it  intended  that  such  should  be  its  effect.  It  is 
wholly  silent  upon  the  subject.  The  proposition,  if  carried  out  in  this  case, 
would,  in  effect,  take  away  one  man's  property  and  give  it  to  another.  And^the 
deprivatioa  would  be  "  without  due  process  of  law."  This  is  forbidden  by 
the  fundamental  principles  of  the  social  compact,  and  is  beyond  the  sphere  of 
the  legislative  authority  both  of  the  states  and  the  nation.  Taylor  v.  Porter, 
4  Hill,  146;  Wynehamer  v.  The  People,  3  Kern.,  394;  Wilkinson  v.  Leland,  2 
Pet.,  658.  What  would  be  the  effect  of  an  amendment  of  the  national  consti- 
tution reaching  so  far  —  if  such  a  thing  should  occur  —  it  is  not  necessarv  to 
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consider,  as  no  sach  question  is  presented  in  the  case  before  us.  Many  cases 
have  been  decided  by  the  highest  state  courts  where  the  same  questions  arose 
which  we  have  been  called  upon  to  consider  in  this  case.  In  very  nearly  all  of 
them  the  contract  was  adjudged  to  be  valid,  and  was  enforced.  They  are  too 
numerous  to  be  named.  The  opinions  in  some  of  them  are  marked  by  great 
ability. 

Whatever  we  may  think  of  the  institution  of  slavery  viewed  in  the  light  of 
religion,  morals,  humanity,  or  a  sound  political  economy, —  as  the  obligation 
here  in  question  was  valid  when  executed,  sitting  as  a  court  of  justice,  we  have 
no  choice  but  to  give  it  effect  We  cannot  regard  it  as  differing  in  its  legal 
efficacy  from  any  other  unexecuted  contract  to  pay  money  made  upon  a  suffi- 
cient consideration  at  the  same  time  and  place.  Neither  in  the  precedents  and 
principles  of  the  common  law,  nor  in  its  associated  system  of  equity  jurispru- 
dence, nor  in  the  older  system  known  as  the  civil  law,  is  there  anything  to  war- 
rant the  result  contended  for  by  the  defendants  in  error.  Neither  the  rights 
nor  the  interests  of  those  of  the  colored  race  lately  in  bondage  are  affected  by 
the  conclusions  we  have  reached.  This  opinion  decides  nothing  as  to  the  effect 
of  President  Lincoln's  emancipation  proclamation.  We  have  had  no  occasion 
to  consider  that  subject. 

Judgment  reversed,  and  the  cause  remanded  to  the  circuit  court  with  direc- 
tions to  proceed  in  conformity  to  this  opinion. 

The  Chief  Justice  dissented. 

WALKER  V.  WHITEHEAD. 
(16  WaUaoe.  814-^18.    1872.) 

Error  to  the  Supreme  Court  of  Oeorgia. 

Opinion  by  Mb.  Justice  Swayne. 

Statement  op  FAcrrs. — The  case,  as  it  appears  in  the  record,  is  as  follows: 
On  the  1st  of  January,  1870,  the  plaintiff  in  error  instituted  this  suit  against 
the  defendant  in  error  upon  a  promissory  note,  made  by  the  latter  to  the  former, 
dated  March  28,  1864,  for  $7,219.47,  payable  on  the  19th  of  March  then  next 
ensning.  The  defendant  interposed  two  pleas :  1st.  That  after  the  maturity 
of  the  note  he  had  tendered  payment  in  Confederate  treasury  notes.  2d.  That 
he  was  a  loser  by  the  result  of  the  late  war  against  the  United  States  of  one 
hundred  negroes  worth  $50,000,  and  of  Confederate  securities  of  the  value  of 
$20,000;  that  be  was  a  citizen  of  the  Confederate  States  who  waged  and  car- 
ried on  that  war,  and  that  he  pleads  those  losses  as  an  offset  to  the  demand .  of 
the  plaintiff  to  the  amount  of  the  principal  and  interest  of  that  demand. 

When  the  case  was  called  on  the  calendar  the  defendant  moved  the  court  to 
dismiss  it,  because  the  plaintiff  had  not  filed  an  affidavit  of  the  payment  of  the 
taxes  upon  the  note  as  required  by  the  act  of  the  legislature  of  Georgia  of  the 
18th  of  October,  1870.  The  plaintiff  objected  upon  several  grounds.  The 
court  overruled  his  objection,  and  dismissed  the  case.  The  plaintiff  thereupon 
removed  it  to  the  supreme  court  of  the  state.  That  court  affirmed  the  judg- 
ment of  the  court  below. 

The  first  and  second  sections  of  the  act  referred  to  are  as  follows:    ^^  Section 

1.  That  in  all  suits  pending,  or  hereafter  brought,  in  or  before  any  court  of  the 

state,  founded  upon  any  debt  or  contract  or  cause  of  action  made  or  implied 

before  the  1st  June,  1865,  or  upon  any  other  debt  or  contract  in  renewal 
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thereof,  it  shall  not  be  lawful  for  the  plaintiff  to  have  a  verdict  or  judgment 
in  his  favor,  unless  he  has  made  it  clearly  to  appear  before  the  tribunal  trying 
the  same  that  all  legal  taxes  chargeable  by  law  upon  the  same  have  been  didy 
paid  for  each  year  since  the  making  or  implying  of  said  debt  or  contract. 
Section  2.  In  any  suit  now  pending,  or  hereafter  brought,  it  shall  be  the  duty 
of  the  plaintiff,  within  six  months  after  the  passage  of  this  act,  if  the  suit  be 
pending,  and  at  the  filing  of  the  writ,  if  the  suit  be  hereafter  brought,  to  file 
with  the  clerk  of  the  court  of  justice  an  affidavit,  if  the  suit  was  founded  on 
any  debt  or  contract  as  described  in  section  1,  that  all  legal  charges  chargeable 
by  law  upon  such  debt  or  contract  have  been  duly  paid^  or  the  income  thereon 
for  each  year  since  the  rnxiking  of  the  aame^  and  that  he  expects  to  prove  tha 
same  upon  the  trial;  and,  upon  failure  to  file  such  affidavit  as  herein  required, 
said  suit  shall,  on  motion,  be  dismissed." 

The  fourth  section  declares  it  to  be  a  condition  precedent  to  a  recovery  that 
"the  said  debt  has  been  regularly  given  infortaxesy  and  the  taxes  paid."  The 
fifth  section  provides,  in  respect  of  judgments  already  rendered,  that  no*  levy 
or  sale  shall  be  made  unless  an  affidavit  be  made  that  all  taxes  "  have  been 
duly  paid  from  the  time  of  making  said  contract  to  the  time  of  attaching  the 
affidavit."  The  sixth  section  provides  that  in  all  cases  of  indebtedness  of  this 
class  the  defendant  may  offset  "  any  losses  he  may  have  suffered  by,  or  in  con- 
sequence of,  the  late  war  against  the  United  States,"  whether  the  said  losses 
"  be  from  the  destruction  or  depreciation  of  property."  The  seventh  section 
declares  that  these  damages  shall  not  be  considered  as  "  too  remote  or  specula- 
tive, if  it  appear  that  they  were  fairly  and  legitimately  produced,  directly  or 
indirectly  y  by  said  war  or  the  results  thereof^'*  The  ninth  section  provides  that 
these  losses  b}^  the  war  may  be  offset  against  judgments  already  rendered. 
The  fourteenth  section  provides  that,  as  to  such  debts  due  to  widows  and 
minors,  they  are  to  be  settled  "  upon  the  principles  of  equity,  taking  into  con- 
sideration  t/ie  relative  loss  of  property  sustained  by  the  plaintiff  and  d^fendant.^^ 
The  fifteenth  section  provides  that  the  provisions  of  the  fourteenth  are  not  to 
apply  where  the  defendant  is  in  possession  of  the  property  for  the  purchase  of 
which  the  said  contract  was  entered  into,  with  this  proviso:  that  "the  defend- 
ant may  elect  to  give  up  the  property  in  his  possession  for  which  such  contract 
was  entered  into,  and  such  election  shall  be  the  full  discharge  of  such  indebted- 
ness." 

§  1642.  A  law  requiring  payment  of  taxes  on  antecedent  contracts  as  a  condi- 
tion to  a  recovery  is  void. 

The  contract  here  in  question  is  within  the  predicate  of  this  act.  It  was 
made  more  than  six  years  before  the  act  was  passed.  The  act  was  retrospect- 
ive,—  denounced  a  penalty  not  before  prescribed  for  the  non-payment  of 
taxes, —  and,  if  such  delinquency  had  existed  for  a  single  year,  confiscated  the 
debt  by  making  any  remedy  to  enforce  payment  impossible.  The  denunciation 
and  the  penalty  came  together.  There  was  no  warning,  and  there  could  be  no 
escape.  The  purpose  of  the  act  was  plainly  not  to  collect  back  taxes, —  that 
was  neither  asked  nor  permitted  as  a  means  of  purgation, —  but  to  bar  the 
debt  and  discharge  the  debtor.  The  act  is  not  an  ex  post  facto  law  only, 
because  that  phrase,  in  its  legal  sense,  is  confined  to  crimes  and  their  punish- 
ment. The  constitution  of  the  United  States  declares  that  no  state  shall  pass 
any  "law  impairing  the  obligation  of  contracts." 

These  propositions  may  be  considered  consequent  axioms  in  our  jurispru- 
dence:   The  laws  which  exist  at  the  time  and  place  of  the  making  of  a  con- 
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tract,  and  where  it  is  to  be  performed,  enter  into  and  form  a  part  of  it.  This 
embraces  alike  those  which  affect  its  validity,  construction,  discharge  and  en- 
forcement. Nothing  is  more  material  to  the  obligation  of  a  contract  than  the 
means  of  its  enforcement.  The  ideas  of  validity  and  remedy  are  inseparable, 
and  both  are  parts  of  the  obligation  which  is  guarantied  by  the  constitution 
against  impairment. 

§  1643.   Obligation  of  contracts  defined.     The  remedy  may  he  changed. 

The  obligation  of  a  contract  ^4s  the  law  which  binds  the  parties  to  perform 
their  agreement."  Any  impairment  of  the  obligation  of  a  contract  —  the  de- 
gree of  impairment  is  immaterial  —  is  within  the  prohibition  of  the  constitu- 
tion. The  states  may  change  the  remedy,  provided  no  substantial  right  secured 
by  the  contract  is  impaired.  Whenever  such  a  result  is  produced  by  the  act 
in  question,  to  that  extent  it  is  void.  The  states  are  no  more  permitted  to  im- 
pair the  efficacy  of  a  contract  in  this  way  than  to  attack  its  vitality  in  any 
other  manner.  Against  all  assaults  coming  from  that  quarter,  whatever  guise 
they  may  assume,  the  contract  is  shielded  by  the  constitution.  It  must  be  left 
with  the  same  force  and  effect,  including  the  substantial  means  of  enforcement, 
which  existed  when  it  was  made.  The  guaranty  of  the  constitution  gives  it 
protection  to  that  extent.  Von  Hoffman  v.  City  of  Quincy,  4  Wall.,  535.  The 
effect  of  these  propositions  upon  the  judgment  before  us  requires  but  a  single 
remark.  A  clearer  case  of  a  lavv  impairing  the  obligation  of  a  contract,  within 
the  meaning  of  the  constitution,  can  hardly  occur. 

The  judgment  of  the  supreme  court  of  Georgia  is  reversed,  and  the  cause 
will  be  remanded  to  that  court  with  directions  to  enter  a  judgment  of  reversal, 
and  then  to  proceed  in  conformity  to  this  opinion. 

GORDON  V,  SOUTH  FORK  CANAL  COMPANY, 
(arcuit  Court  for  California:  1  McAUister,  513-523.     1859.) 

Opinion  by  McAllister,  J. 

Statement  op  Facts. —  To  the  bill  exhibited  in  this  case  a  demurrer  was 
filed ;  and  it  was  sustained  by  the  court  for  want  of  proper  averments  to  give 
jurisdiction,  with  liberty  to  amend.  The  complainant  has  done  so;  and  one  of 
the  defendants,  D.  K.  Newell,  has  filed  a  plea  which  raises  an  issue  as  to  the 
validity  of  the  lien  to  enforce  which  is  one  of  the  objects  of  the  bill.  The 
first  and  preliminary  objection  to  the  argument  of  this  plea  is,  that  the  issue 
now  raised  was  disposed  of  by  the  decision  on  the  demxtrrer.  The  court  does 
not  so  consider,  as  its  action  on  it  was  limited  to  the  question  of  jurisdiction. 
Again,  the  allegation  in  the  bill  was  general ;  it  was,  that  notice  of  the  lien 
was  recorded  according  to  law.  This  general  averment  on  the  argument  of  the 
demurrer  was  taken  as  true.  The  plea  now  filed  sets  forth  the  notice,  and 
specifies  wherein  the  alleged  invalidity  exists.  The  court  cannot  consider  the 
decision  on  the  demurrer  as  precluding  the  defendant  from  setting  up  this 
defense  in  form  of  a  plea. 

The  grounds  on  which  it  rests  are,  1st.  That  by  the  act  of  12th  April,  1850 
(Comp.  Laws,  808),  no  lien  was  given  except  upon  buildings  and  wharves;  and 
this  was  the  only  law  in  force  at  the  date  of  the  contract  with  Gordon  &  Ken- 
yon.     The  bill  in  this  case  seeks  to  enforce  a  lien  upon  a  canaL 

2d.  That  the  act  of  17th  Ma}^  1853  (Comp.  Laws,  811),  was  passed  subse- 
quent to  the  date  of  the  contract,  and  after  most  of  the  work  done  by  the 
complainant  had  been  performed.     This  act  was  prospective,  and  could  not 
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retroact  so  as  to  confer  a  lien  where  none  existed  at  the  date  of  the  contract. 
By  these  objections  it  is  apparent  that  the  date  of  the  contract  is  made  the 
point  of  time  which  is  to  limit  the  operation  of  the  act,  and  beyond  which  it 
could  create  no  right.  The  conclusion  drawn  in  the  brief  of  defendants^  conn* 
sel  is,  that  *'  the  legislature  had  no  power  to  incorporate  a  new  element  into  the 
contract,  and  create  a  lien  on  a  canal  where  none  existed  at  the  date  of  the 
contract."  With  a  view  to  sustain  the  theory  that  the  lien  affects  the  contract, 
it  is  urged  that  the  labor  performed  and  materials  furnished  could  only  have 
been  done  and  furnished  under  a  contract.  This  is  true;  for  no  cause  of  ac* 
tion  can  arise  ex  contractu  that  is  not  founded  on  contract ;  but  that  may  be 
verbal,  in  writing  or  implied. 

The  case  of  Houghton  v,  Blake,  5  Cal.,  240,  cited  by  defendants,  simply 
affirms  the  principle  that  the  materials  furnished  must  have  been  so  by  the  ex- 
press terras  of  the  contract.  A  reference  to  the  case  of  Bottom ly  v.  Grace 
Church,  adopted  and  relied  on  in  the  former  case,  will  show  that  all  that 
was  decided  is  that  the  statute  never  contemplated  that  a  person  should  have 
the  right  of  following  the  materials  which  he  had  sold  in  general  terms,  and 
obtain  a  lien  upon  any  building  to  which  the  materials  had  been  applied;  The 
materials  must  have  been  furnished  to  the  particular  building  on  which  the 
lien  was  to  be  enforced  by  the  terms  of  the  contract  in  pursuance  of  which  it 
was  constructed. 

With  a  view  to  ascertain  whether  the  lien,  under  the  law  which  creates  it, 
operates  upon  the  contract  in  this  case,  it  is  necessary  to  examine  the  legisla- 
tion of  this  state  in  relation  to  the  liens  of  mechanics  and  other  operatives. 
The  act  of  the  legislature  of  12th  April,  1850  (Comp.  Laws,  808),  created  a  lien 
on  buildings  and  wharves  in  favor  of  two  classes  of  laborers. 

1st.  The  first  were  master  builders,  mechanics,  and  all  other  persons  furnish- 
ing labor  or  materials  by  contract  with  the  owner  himself.  By  the  seventh  sec- 
tion of  this  act,  this  class,  to  secure  their  lien,  must  file  in  the  rec  >rder^s  office 
of  the  county  in  which  the  building  or  wharf  is  situated,  before  the  expiration 
of  sixty  days  from  the  completion  of  the  work  or  repairs,  notice  of  an  inten- 
tion to  hold  a  lien  upon  the  property  declared  by  the  act  liable  to  the  lien, 
specifically  setting  forth  the  amount  claimed.  It  is  also  provided  that  suit 
shall  be  brought  to  enforce  the  same  within  one  year  after  the  work  is  done  or 
materials  furnished,  or  within  one  year  after  the  expiration  of  any  credit  which 
may  have  been  given;  but  no  lien  shall  continue  for  a  longer  term  than  two 
years  from  the  time  the  work  is  completed,  or  the  materials  furnished,  by  any 
agreement  to  give  credit. 

The  second  class  of  persons  in  favor  of  whom  a  lien  is  created  are  con- 
tractors, journeymen,  etc.,  performing  labor  or  furnishing  by  contract  with  the 
masters  or  contractors,  and  between  whom  and  the  owner  there  is  no  privity 
of  contract.  This  second  class  of  persons,  in  order  to  fix  their  lien,  are  to  pur- 
sue the  course  prescribed  by  the  second,  third  and  fourth  sections  of  the  act. 
By  these,  they  are  required  first  to  look  to  their  employer,  next  to  the  owner, 
which  latter  is  only  liable  in  cases  where  notices  have  been  served  upon  him  in. 
conformity  with  the  statute.  No  period  of  notice  to  the  owner,  by  this  second 
class,  is  prescribed;  and  the  construction  which  has  been  placed,  by  the  supreme 
court  of  this  state,  upon  this  portion  of  the  statute  is  that  it  intended  to  pro- 
vide for  the  first  class  an  actual  lien,  existing /r^m  ^A«  commencement  of  the 
work  (in  this  construction  this  court  coincides),  until  sixty  days  after  its  com- 
pletion, leaving  the  second  class  their  remedy  by  notice  to  the  owner;  and  no 
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time  being  fixed  when  such  notice  shall  be  given,  that  their  lien  attaches  only 
upon  the  service  thereof, —  that  this  mode  of  proceeding  was  intended  to  pre- 
vent litigation  by  substituting  a  proceeding  in  the  nature  of  an  attachment; 
and  they  put  this  class  of  cases  on  the  same  footing  as  ordinary  attachments, 
in  which  the  rule  "  qui  prior  est  in  tempore  potior  est  injure  "  obtains.  Gaboon 
V.  Levy,  6  CaL,  295. 

The  next  act  of  the  legislature  of  this  state  upon  the  subject  of  a  mechanic's 
hen  is  that  of  17th  May,  1853  (Comp.  Laws,  811).  It  extends  the  lien  for  all 
labor  done  and  materials  furnished  to  ^'  bridges,  flumes,  or  aqueducts  con- 
structed to  create  hydraulic  power  or  for  mining  purposes;  and  gives  such  to 
all  persons  performing  labor  or  furnishing  materials  for,  or  employment  in, 
the  construction  of  any  such  bridge,  etc.,  subjecting  it  to  the  provisions  and 
regulations  as  in  and  by  said  act  of  12th  April,  1850  (Comp.  Laws,  811),  are 
provided  for  buildings  and  wharves. 

S  1 644.  AU  statutes  in  pari  materia  must  he  constrtted  together. 

It  is  a  rule  in  the  interpretation  of  statutes,  that  all  in  ^^pari  materia  "  must 
be  construed  together.  A  fortiori^  such  should  be  the  rule  where,  as  in  this 
case,  the  '^  provisions  and  regvlatione  of  the  previous  law  are  expressly  incor- 
porated into  the  more  recent  statute."  The  effect  in  such  case  is  to  make  all  the 
provisions  of  the  old  law  part  and'parcel  of  the  new,  which  are  not  repugnant, 
and  which  form  portions  of  the  provisions  and  regulations  which  regulate  the 
lien. 

The  complainant  rests  his  claim  to  a  lien  under  the  act  of  17th  May,  1853, 
for  until  the  passing  of  that  act  no  lien  on  a  canal  existed;  but  to  sustain  his 
claim  he  must  show  be  complied  with  that  law,  and  if  he  does  so,  he  can  be 
required  to  do  no  more.  It  is  true  that  the  legislature  of  this  state,  on  the  27th 
April,  1855  (Pam.  Laws,  1855,  p.  156),  passed  an  act  repealing  the  law  of  12th 
April,  1850;  but  at  the  same  time  it  expressly  enacts  that  "nothing  herein 
contained  in  this  act  shall  be  deemed  to  apply  to  or  affect  any  lien  heretofore 
acquired,"  etc.  By  this  latter  act  it  is  required  that  the  notice  of  lien  to  be 
given  shall  contain  a  correct  description  of  the  property  on  which  the  lien  is  in- 
tended to  be  enforced.  The  act  of  12th  April,  1850,  required  a  description 
of  the  property  without  using  the  word  "  correct."  But  this  omission  in  the 
older  act  can  give  rise  to  no  different  construction  in  the  interpretation  of 
the  two  statutes.  When  the  previous  act  prescribed  a  description  of  the  prop- 
erty it  is  to  be  deemed  that  a  correct  one  was  as  much  required  by  its  language 
as  when  the  legislature,  in  the  subsequent  law,  used  the  word  correct.  It  is 
only  important  to  construe  the  language  used  in  both  acts  with  a  view  to  enable 
ns  to  arrive  at  the  true  intention  of  the  law.  To  this  comparison  we  will  come 
hereafter  when  the  objection  made  to  the  description  of  property  given  in  this 
case  in  the  notice  of  lien  is  to  be  considered. 

Both  acts,  that  of  12th  April,  1850,  and  that  of  17th  May,  1853,  annex  the 
liens  created  by  them  to  no  contract,  but  to  labor  done  and  materials  furnished. 
Whatever  the  nature  of  the  contract,  the  character  of  the  lien  is  not  affected. 
The  law  does  not  alter  or  impair  the  obligation  of  any  contract;  the  lien  is 
founded  upon  the  labor  and  materials.  Going  upon  the  idea  that  ''  the  laborer 
is  worthy  of  his  hire,"  the  legislature  make  the  result  of  his  work  the  sole 
meritorious  ground  of  the  lien.  If  the  act  operated  upon  the  contract  made 
prior  to  the  passing  of  it,  and  divested  a  vested  right,  it  would  be  obnoxious  to 
the  objection  made  to  it  on  the  ground  that  it  is  unconstitutional.  To  sustain 
that  proposition,  the  case  of  People  v.  City  of  San  Francisco,  4  Cal.,  127,  has 
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been  cited.  That  case  was  decided  on  two  grounds.  1st.  That  by  the  terras 
of  the  act  under  consideration  the  act  was  not  to  take  effect  until  July  follow- 
ing,  and  consequently  was  by  its  saving  clause  to  take  effect  in  futuro. 

2d.  That  previous  to  the  passing  of  the  act,  the  right  had  vested  in  the  party, 
as  purchaser  from  the  sheriff,  to  receive  an  absolute  deed  for  the  property  of 
which  he  had  been  divested  by  the  subsequent  lawgiving  the  right  of  redemp- 
tion. The  principle  decided  in  the  latter  proposition  is  embodied  in  the  case  of 
McCracken  v.  Hayward,  2  How.,  608  (§§  1656-58,  infra). 

§  1645,  The  legialatures  of  the  stales  may  pass  laws  which  go  to  th^  remedy 
on  past  as  well  as  future  contracts^  provided  they  do  not  impair  their  obligation. 
Case  cited. 

The  act  under  consideration  does  not  attach  to  the  contract;  it  goes  exclu- 
sively to  the  remedy.  It  may  indirectly  affect  the  contract;  but  it  does  not 
impair  it,  nor  does  it  divest  a  vested  interest  under  it.  Most  legislation  as  to 
the  remedy  more  or  less  affects  the  contract,  though  it  may  not  to  such  extent 
as  to  invalidate  the  law.  In  McCi'acken  v.  Hayward,  above  cited,  the  supreme 
court  of  the  United  States  say :  "  It  is,  however,  not  to  be  understood  that,  by 
that  or  any  former  decision  of  this  court,  all  state  legislation  on  existing  con- 
tracts is  repugnant  to  the  constitution."  As  legitimate  instances  of  the  exer- 
cise of  this  power,  they  allude  to  the  right  of  the  legislatures  of  the  states  to 
pass  recording  acts,  by  which  the  elder  grant  shall  be  postponed  to  a  younger, 
if  the  prior  deed  is  not  recorded  within  the  limited  time;  and  the  power  is 
the  same  whether  the  deed  is  dated  before  or  after  the  passage  of  the  record- 
ing act.  Though  the  effect  of  such  a  law  is  to  render  the  prior  deed  fraudu- 
lent and  void  against  a  subsequent  purchaser,  it  is  not  a  law  impairing  the 
obligation  of  contracts.  The  power  to  limit  a  remedy  by  barring  the  right  of 
action,  being  remedial  legislation,  although  it  affects  the  contract,  is  constitu- 
tional.    Id. 

In  Bronson  v.  Kinzie,  1  How.,  315  (§§  1650-55,  infra),  the  same  court  say: 
"Undoubtedly  a  state  may  regulate  at  pleasure  the  modes  of  proceeding  in  its 
courts  in  relation  to  past  contracts  as  well  as  future.  It  may  shorten  the  period 
of  time  within  which  claims  shall  be  barred  by  the  stat  ite  of  limitations." 
Now,  each  of  foregoing  instances  in  which  it  is  admitted  the  state  legislatures 
have  a  right  to  legislate,  affect  the  contract  to  as  great  extent  as  does  the 
act  under  consideration,  which  gives  to  a  party  to  a  contract  an  additional 
remedy, —  a  lien  upon  his  work. 

In  the  case  of  Bronson  v.  Kinzie,  1  How.,  316,  the  court  further  say:  "  And 
although  a  new  remedy  may  be  deemed  less  convenient  than  the  old  one,  and 
may,  in  some  degree,  render  the  recovery  of  debts  more  tardy  and  difficult, 
yet  it  will  not  follow  that  the  law  will  be  unconstitutional.  Whatever  belongs 
merely  to  the  remedy  may  be  altered  according  to  the  will  of  the  sidXQ^  pro- 
vided the  alteration  does  not  impair  the  obligation  of  the  contract." 

§  1646.  A  law  giving  an  additional  remedy  does  not  impair  tJie  obligation  of 
the  contract. 

It  is  difficult  to  perceive  how  an  act  which  gives  an  additional  remedy  to  the 
holder  of  a  contract  can  be  said  to  impair  its  obligation.  Of  what  vested  right 
does  it  deprive  the  party?  The  obligation  imposed  upon  him  by  its  terms  was 
to  pay  for  the  work.  It  vested  in  him  no  right  not  to  pay.  Can  the  law,  which 
from  motives  of  policy  gives  an  additional  remedy  and  security,  be  said  to  di- 
vest a  right  from  him  which  he  never  possessed?  The  true  distinction  is,  that 
what  belongs  to  the  remedy^  if  it  does  not  impair  the  obligation  of  the  con- 
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tracts  is  witbin  the  legitimate  limits  of  state  legislation.  The  court  cannot 
consider  the  law  under  consideration  as  unconstitutional,  or  having  divested  a 
vested  right.  Whether  the  law  should  be  deemed  to  create  a  lien  on  any  labor 
or  materials  done  and  furnished  subsequent  to  the  passage  of  it,  is  a  question 
not  now  to  be  determined.  That  it  does  create  a  lien  on  all  labor  and  materials 
done  and  furnished  prior  to  the  passing  of  it,  there  can  be  little  doubt;  and 
the  plea  admits  that  some  portion  of  the  labor  and  materials  are  in  that  cate- 
gory.    Whatever  be  that  portion  is  matter  of  proof  on  the  trial  of  the  case. 

Another  objection  to  the  validity  of  the  lien  is,  that  the  notice  of  lien  filed 
by  complainant  was  insufficient,  on  two  grounds:  1.  The  description  of  the 
property  in  the  notice  of  lien  is  inaccurate.  2.  That  if  the  complainant  ever 
had  a  valid  lien,  he  has  lost  it  by  a  failure  to  bring  suit  in  time.  The  &ct  of 
12th  April,  1850,  requires  that  the  suit  should  be  brought  within  one  year 
after  the  work  was  done,  which  was  not  done  in  this  case. 

As  to  the  description  of  the  property,  we  have  seen  that  the  act  of  12th 
April,  1850,  requires  that  notice  of  the  intention  to  hold  a  lien  on  the  property 
declared  by  that  act  shall  be  recorded,  specifically  stating  the  amount  claimed. 
The  act  of  27th  April,  1855,  requires  a  correct  description  of  the  property 
to  be  given.  No  form  is  prescribed.  Under  the  latter  law  the  case  of  Mont- 
rose V,  Conner,  8  Cal.,  344,  cited  by  defendant's  c6unsel,  was  decided.  The 
description  of  the  property  in  the  notice  of  lien  in  that  case  was  in  these 
words:  "  As  a  dwelling-house  lately  erected  by  me  for  J.  W.  Connor,  situated 
on  Brj'ant  street,  between  Second  and  Third  streets,  in  the  city  of  San  Fran- 
cisco, on  lot  — ."  In  relation  to  such  description  the  court  say :  "  There  are  a 
number  of  lots  on  Bryant  street  between  Second  and  Third  streets,  to  any  one 
of  which  it  would  apply  as  well  as  to  the  one  in  question,"  That  description  of 
an  individual  object  which  was  so  inaccurate  as  to  apply  equally  well  to  a 
number  of  objects  was  decided  not  to  be  a  correct  description  of  the  individ- 
ual object  which  it  was  intended  to  identify. 

§  1647.    What  is  a  correct  description  of  land  upon  which  a  lien  is  claimed. 

What  is  meant  by  a  correct  description?  Does  it  mean  a  description  by 
metes  and  bounds,  and  require  the  particularity  demanded  in  a  deed?  The 
word  *^  correct "  is  not  a  technical  one.  Its  obvious  meaning  in  a  statute  is,  such 
description  which  identifies  the  individual  object  intended  to  be  designated. 
Such  object  is  accomplished  in  this  case;  the  subject  on  which  a  lien  is  sought 
are  "  the  works  known  as  the  South  Fork  Canal,  near  Placerville,  in  El  Dorado 
county."  If  there  was  no  object  in  existence  at  the  time  which  answered  to 
that  description,  the  rule,  ''  de  non  apparentibus  et  de  non  exisientibus  eadem 
est  ratio^^  must  apply,  and  the  description  must  be  deemed  sufficiently  "  cor- 
rect" 

§  1648.  Notice  of  lien^  wJien  sufficient 

The  next  objection  to  the  validity  of  the  lion  is,  that  the  notice,  after  giving 
the  information  that  it  was  intended  to  hold  a  lien  on  the  specific  work,  does 
not  state  that  the  labor  was  done  on,  and  the  materials  were  furnished  to,  that 
work,  but "  that  the  same  were  for  the  use  of  the  South  Fork  Company."  The 
fact  that  they  were  so  used  is  not  required  to  be  inserted  in  the  notice,  nor  does 
it  constitute  a  part  of  the  description  of  the  property.  That  is  matter  of  alle- 
gation and  proof,  without  which  no  recovery  can  be  had.  To  that  extent  goes 
the  case  of  Houghton  v.  Blake,  cited  by  defendant's  counsel. 

§  1 649.  Lien^  how  lost 

The  last  objection  to  the  validity  of  the  lien  is,  that,  if  it  ever  existed,  it  has 
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been  lost  by  failure  to  bring  a  suit  to  enforce  the  lien  within  a  year  from  the 
time  the  work  was  done.  Now,  there  is  a  conflict  as  to  the  time  when  the 
work  was  done;  and  inasmuch  as  a  plea  is  not,  like  an  answer,  deemed  evi- 
dence, and  the  matter  is  oae  of  avoidance,  and  as  such,  if  embodied  in  an 
answer,  must  have  been  proved  on  the  final  hearing,  it  must  be  submitted  to 
proofs  on  both  sides. 

After  a  careful  review  of  this  case,  the  court  has  come  to  the  conclusion  that 
the  plea  must  be  overruled,  and  it  is  ordered  accordingly. 

BRONSON  V.  KINZIE. 
(1  Howard,  811--832.     1843.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  comes  before  the  court  upon  a  division  of 
opinion  in  the  circuit  court  of  the  United  States  for  the  district  of  Illinois, 
upon  certain  questions  which  arose  in  the  case,  and  which  have  been  certified 
to  this  court  according  to  the  act  of  congress.  It  appears  from  the  record, 
that,  on  the  13th  of  July,  1838,  John  H.  Kinzie  executed  a  bond  to  Arthur 
Bronson,  conditioned  for  the  payment  of  $4,000  on  the  1st  of  July,  1842,  with 
interest  thereon,  to  be  paid  semi-annually;  and,  in  order  to  secure  the  payment 
of  the  said  sum  of  money  and  interest,  Kinzie  and  wife,  on  the  same  day, 
conveyed  to  the  said  Bronson,  in  fee  simple,  by  way  of  mortgage,  one  undi- 
vided half  part  of  certain  houses  and  lots  in  the  town  of  Chicago,  with  the 
usual  proviso  that  the  deed  should  be  null  and  void  if  the  said  principal  and 
interest  were  duly  paid;  and  Kinzie,  among  other  things,  covenanted  that  if 
default  should  be  made  in  the  payment  of  the  principal  or  interest,  or  any  part 
thereof,  it  should  be  lawful  for  Bronson  or  his  representatives  to  enter  upon 
and  sell  the  mortgaged  premises  at  public  auction,  and,  as  attorney  of  Kinzie 
and  wife,  to  convey  the  same  to  the  purchaser;  and  out  of  the  moneys  arising 
from  such  sale,  to  retain  the  amount  that  might  then  be  due  him  on  the  afore- 
said bond,  with  the  costs  and  charges  of  sale,  rendering  the  overplus,  if  any, 
to  Kinzie.  The  interest  not  having  been  paid,  Bronson,  on  the  27th  of  March, 
1841,  filed  his  bill  to  foreclose  the  mortgage.  In  the  mean  time,  after  the 
mortgage  was  made,  and  before  the  bill  was  filed,  the  legislature  of  Illinois,  on 
the  19th  of  February,  1841,  passed  a  law,  the  eighth  section  of  which  provided 
that  mortgagors  and  judgment  creditors  should  have  the  same  right  to  redeem 
mortgaged  premises  sold  by  the  decree  of  a  court  of  chancery,  that  had  been 
given  to  the  debtors  and  judgment  creditors  by  a  previous  law,  passed  in  1825, 
in  cases  where  lands  were  sold  under  execution.  The  law  of  1825  authorized 
the  party  whose  lands  should  be  sold  by  execution,  after  that  law  took  effect, 
to  redeem  them  within  twelve  months  from  the  day  of  sale,  by  repaying  the 
purchase  money  with  interest  at  the  rate  of  ten  per  cent. ;  and  if  the  debtor 
did  not  redeem  it  within  the  time  limited,  any  judgment  creditor  was  author- 
ized to  do  so  upon  the  like  terms  within  fifteen  months  from  the  sale.  This  act, 
which  took  effect  on  the  1st  of  May,  1825,  was  held,  it  seems,  not  to  extend  to 
sales  of  mortgaged  premises  under  a  decree  of  foreclosure;  and  the  act  of 
February  19,  1841,  above  mentioned,  was  passed  to  embrace  them. 

By  another  act  of  the  legislature  of  Illinois,  approved  the  27th  of  February, 

1841,  it  was  directed  that  ^^  when  any  execution  should  be  issued  out  of  any  of 

the  courts  of  the  state,  and  be  levied  on  any  property,  real  or  personal,  or  both, 

it  should  be  the  duty  of  the  officer  levying  such  execution  to  summon  three 
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householders  of  the  proper  county,  one  of  whom  should  be  chosen  by  sucli 
officer,  one  by  the  plaintiff  and  one  by  the  defendant  in  the  execution;  or,  in 
default  of  the  parties  making  such  choice,  the  officer  should  choose  for  them; 
T^hich  householders,  after  being  duly  sworn  by  such  officer  so  to  do,  should 
fairly  and  impartially  value  the  property  upon  which  such  execution  was  lev- 
ied, having  reference  to  its  cash  value,  and  that  they  should  indorse  the  valua- 
tion thereof  upon  the  execution,  or  upon  a  piece  of  paper  thereunto  attached, 
signed  by  them ;  and  when  such  property  should  bo  offered  for  sale,  it  should 
not  be  struck  off  unless  two-thirds  of  the  amount  of  such  valuation  should  be 
bid  therefor."  It  further  provided,  among  other  things,  that  all  sales  of  mort- 
gaged property  should  be  made  according  to  the  provisions  of  that  act,  whether 
the  foreclosure  of  said  mortgage  was  by  judgment  at  law  or  decree  in  chan- 
cery. It  also  directed  that  the  provisions  of  this  law  should  extend  to  all  judg- 
ments rendered  prior  to  the  1st  of  May,  1841,  and  to  all  judgments  that  might 
be  rendered  on  any  contract  or  cause  of  action  accruing  prior  to  that  day,  and 
not  to  any  other  judgments  than  as  before  specified.  These  are,  in  substance,  the 
provisions  of  these  acts,  as  far  as  they  are  material  to  the  present  controversy. 

On  the  19th  of  June,  1841,  after  the  laws  above  jnentioned  had  been  passed, 
the  circuit  court  of  the  United  States  for  the  district  of  Illinois  adopted  the 
following  rules:  ''Ordered,  that  when  the  marshal  shall  levy  an  execution 
upon  real  estate,  he  shall  have  it  appraised  and  sold  under  the  provisions  of  the 
law  of  this  state,  entitled  *  An  act  regulating  the  sale  of  property,'  approved 
February  27,  1841,  if  the  case  come  within  the  provisions  of  that  law;  and 
any  two  or  three  householders  selected  under  the  law,  agreeing,  may  make  the 
valuation  of  the  premises  required.  Before  the  sale  of  any  real  estate  on  exe- 
cution, the  marshal  shall  give  notice  thirty  days  in  a  newspaper  published  in 
the  county  where  the  land  lies;  and  if  there  be  no  paper  published  in  the 
county,  then  the  notice  shall  be  given  thirty  days  before  the  sale,  by  notice,  as 
the  statute  requires.  The  court  adopt  the  eighth  section  of  the  act  of  this 
state,  to  amend  the  act  concerning  judgments,  etc.,  passed  19th  of  February, 
1841,  which  regulates  the  sale  of  mortgaged  premises,  etc.,  except  where  special 
direction  shall  be  given  in  the  decree  of  sale.'' 

After  these  rules  were  adopted  —  that  is  to  say  at  December  term,  1841  — 
the  bill  filed  by  Bronson,  as  hereinbefore  mentioned,  came  on  for  final  hearing 
in  the  circuit  court;  and  thereupon  the  complainant  moved  the  court  for  a 
final  decree  of  strict  foreclosure  of  said  mortgage,  or  that  the  mortgaged  prem- 
ises should  be  sold  to  the  highest  bidder,  without  being  subject  to  said  rule  and 
the  act  referred  to.  This  motion  was  resisted  on  part  of  defendants,  who 
moved  that  the  decree  should  direct  the  sale  according  to  said  rule  and  act. 
And  the  judges  being  opposed  in  opinion  on  the  following  points,  to  wit: 
1.  Whether  the  decree  in  this  case  should  be  so  entered  as  to  direct  the  sale  of 
the  said  mortgaged  premises  according  to  the  said  statute  of  the  state  of  Illi- 
nois above  mentioned,  or  whether  the  same  premises  should  be  sold  at  public 
auction,  to  the'  highest  bidder,  without  regard  to  the  said  law.  2.  Whether 
the  decree  in  this  case  shall  or  shall  not  direct  the  sale  of  the  mortgaged  prem- 
ises, without  being  first  valued  by  three  householders,  and  without  requiring 
two-thirds  of  the  amount  of  the  said  valuation  to  be  bid,  according  to  the  said 
act  of  the  state  of  Illinois.  3.  Whether  the  terms  of  the  mortgage  in  this  case  do 
or  do  not  require  it  to  be  excepted  from  the  operation  of  the  rule  above  recited. 

On  motion  of  the  complainant,  it  was  ordered  and  directed  that  this  cause, 
with  said  points,  be  certified  to  the  supreme  court  in  pursuance  of  the  act  of 
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congress.  And  it  is  upon  these  qaestions,  tbas  certified,  that  the  .case  is  novr 
before  us;  and  the  eighth  section  of  the  act  of  February  19th,  and  the  entire  act 
of  February  27th,  are  set  forth  at  large  in  the  record,  as  the  laws  referred  to  in 
the  above  mentioned  rules  of  the  circuit  court.  The  case  has  been  submitted 
to  the  court,  for  decision,  by  a  written  agreement  between  the  counsel  on  both 
sides.  On  the  part  of  the  complainant  a  printed  argument  has  been  filed,  but 
none  has  been  offered  on  behalf  of  the-defendant.  As  the  case  involves  a  con- 
stitutional question  of  great  importance,  we  should  have  preferred  a  full  argu- 
ment at  the  bar.  But  the  parties  are  entitled,  by  the  rules  of  the  court,  to 
bring  it  before  us  in  the  manner  they  have  adopted;  and  it  being  our  duty  to 
decide  the  questions  certified  to  us  by  the  circuit  court,  we  have  bestowed  upon 
the  subject  the  careful  and  deliberate  consideration  which  its  importance 
demands. 

§  1650.  Courts  of  tlte  United  States^  how  far  hound  hy  rules  of  process  in 
the  state  courts. 

Upon  the  points  certified,  the  question  is,  whether  the  laws  of  Illinois  of  the 
19th  and  the  27th  of  February,  1841,  come  within  that  clause  of  the  tenth  sec- 
tion of  the  first  article  of  the  constitution  of  the  United  States  which  prohibits 
a  state  from  passing  a  law  impairing  the  obligation  of  contracts.  The  laws  of 
a  state  regulating  the  process  of  its  courts,  and  prescribing  the  manner  in 
which  it  shall  be  executed,  of  course  do  not  bind  the  courts  of  the  United 
States,  whose  proceedings  must  be  governed  by  the  acts  of  congress.  The  act 
of  1792  (1  Stats,  at  Large,  275),  however,  adopted  the  process  used  in.  the  state 
courts,  as  it  stood  in  17S9;  and,  since  then,  the  act  of  1828  (4  Stats,  at  Large, 
278),  on  the  same  subject,  has  been  passed ;  and  the  third  section  of  this  law 
directs  that  final  process  issued  on  judgments  and  decrees  in  any  of  the  courts 
of  the  United  States,  and  the  proceedings  thereupon,  shall  be  the  same,  except 
their  style,  in  each  state,  respectively,  as  were  then  used  in  the  courts  of  such 
state,  and  authorizes  the  courts  of  the  United  States,  if  they  see  fit,  in  their 
discretion,  by  rules  of  court,  so  far  to  alter  final  process  as  to  conform  the 
same  to  any  change  which  might  afterwards  be  adopted  by  the  legislatures  of 
the  respective  states  for  the  state  courts.  Any  acts  of  a  state  legislature,  there- 
fore, in  relation  to  final  process,  passed  since  1828,  are  of  no  force  in  the  courts 
of  the  United  States  unless  adopted  by  rules  of  court  according  to  the  provis- 
ions of  this  act  of  congress.  And  although  such  state  laws  may  have  been  so 
adopted,  yet  they  are  inoperative  and  of  no  force,  if  in  conflict  with  the  consti- 
tution or  an  act  of  congress. 

§  1651.  Although  the  debt  secured  hy  mortgage  is  payable  in  a  state  different 
from  that  wherein  the  land  lieSj  the  laws  of  the  latter  state  govern  the  mxyrtgage. 

As  concerns  the  allegations  of  the  contract  upon  which  this  controversy  has 
arisen,  they  depend  upon  the  laws  of  Illinois  as  they  stood  at  the  time  the 
mortgage  deed  was  executed.  The  money  due  was  indeed  to  be  paid  in  New 
York.  But  the  mortgage  given  to  secure  the  debt  was  made  in  Illinois  for 
real  property  situated  in  that  state,  and  the  rights  which  the  mortgagee  ac- 
quired in  the  premises  depended  upon  the  laws  of  that  state.  In  other  words, 
the  existing  laws  of  Illinois  created  and  defined  the  legal  and  equitable  obliga- 
tions of  the  mortgage  contract. 

§  1652.  A  state  law  impairing  the  obligation  of  a  contract^  whetJier  it  act 
upon  the  remedy  or  directly  upon  the  contract,  is  prohibited  hy  the  constitution. 

If  the  laws  of  the  state  passed  afterwards  had  done  nothing  more  than 
change  the  remedy  upon  contracts  of  this  description,  they  would  be  liable  to 
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no  constitutional  objection.  For,  undoubtedly,  a  state  may  regulate  at  pleasure 
the  modes  of  proceeding  in  its  courts  in  relation  to  past  contracts  as  well  as 
future.  It  may,  for  example,  shorten  the  period  of  time  within  which  claims 
shall  be  barred  by  the  statute  of  limitations.  It  may,  if  it  thinks  proper,  direct 
that  the  necessary  implements  of  agriculture,  or  the  tools  of  the  mechanic,  or 
articles  of  necessity  in  household  furniture,  shall,  like  wearing  apparel,  not  be 
liable  to  execution  on  judgments.  Eegulations  of  this  description  have  always 
been  considered,  in  every  civilized  community,  as  properly  belonging  to  the 
remedy,  to  be  exercised  or  not  by  every  sovereignty,  according  to  its  own 
views  of  policy  and  humanity.  It  must  reside  in  every  state  to  enable  it  to 
secure  its  citizens  from  unjust  and  harassing  litigation,  and  to  protect  them  in 
those  pursuits  which  are  necessary  to  the  existence  and  well-being  of  every 
community.  And  although  a  new  remedy  may  be  deemed  less  convenient  than 
the  old  ope,  and  may  in  some  degree  render  the  recovery  of  debts  more  tardy 
and  difficult,  vet  it  will  not  follow  that  the  law  is  unconstitutional.  Whatever 
belongs  merely  to  the  remedy  may  be  altered  according  to  the  will  of  the  state, 
provided  the  alteration  does  not  impair  the  obligation  of  the  contract.  But  if 
that  effect  is  produced,  it  is  immaterial  whether  it  is  done  by  acting  on  the 
remedy  or  directly  on  the  contract  itself.  In  either  case  it  is  prohibited  by  the 
constitution.  This  subject  came  before  the  supreme  court  in  the  case  of  Green 
V.  Biddle,  decided  in  1823,  and  reported  in  8  Wheat.,  1  (§§  191-206,  supra). 
It  appears  to  have  been  twice  elaborately  argued  by  counsel  on  both  sides,  and 
deliberately  considered  by  the  court.  On  the  part  of  the  demandant  in  that 
case,  it  was  insisted  that  the  laws  of  Kentucky  passed  in  1797  and  1812,  con- 
cerning occupying  claimants  of  land,  impaired  the  obligation  of  the  compact 
made  with  Virginia  in  1789.  On  the  other  hand,  it  was  contended  that  these 
]aw8  only  regulated  the  remedy,  and  did  not  operate  on  the  right  to  the  lands. 
In  deciding  the  point  the  court  say:  '*  It  is  no  answer  that  the  acts  of  Ken- 
tucky now  in  question  are  regulations  of  the  remedy,  and  not  of  the  right  to 
the  lands.  If  these  acts  so  change  the  nature  and  extent  of  existing  remedies 
as  materially  to  impair  the  rights  and  interests  of  the  owner,  they  are  just  as 
much  a  violation  of  the  compact  as  if  they  directly  overturned  his  rights  and 
interests."  And  in  the  opinion  delivered  by  the  court  after  the  second  argu- 
ment, the  same  rule  is  reiterated  in  language  equally  strong.  See  pages  75, 
76  and  8r^.  This  judgment  of  the  court  is  entitled  to  the  more  weight,  be- 
cause the  opinion  is  stated  in  the  report  of  the  case  to  have  been  unanimous; 
and  Judge  Washington,  who  was  the  only  member  of  the  court  absent  at  the 
first  argument,  delivered  the  opinion  of  the  second. 

We  concur  entirelv  in  the  correctness  of  the  rule  above  stated.  It  is  difficult, 
perhaps,  to  draw  a  line  that  would  be  applicable  in  all  cases  between  legitimate 
alterations  of  the  remedy,  and  provisions  which,  in  the  form  of  remedy,  im- 
pair the  right.  But  it  is  manifest  that  the  obligation  of  the  contract,  and  the 
rights  of  a  party  under  it,  may,  in  effect,  be  destroyed  by  denying  a  remedy 
altogether;  or  may  be  seriously  impaired  by  burdening  the  proceedings  with 
new  conditions  and  restrictions,  so  as  to  make  the  remedy  hardly  worth  pur- 
suing. And  no  one,  we  presume,  would  say  that  there  is  any  substantial  dif- 
ference between  a  retrospective  law  declaring  a  particular  contract  or  class  of 
contracts  to  be  abrogated  and  void,  and  one  which  took  away  all  remedy  to 
enforce  them,  or  incumbered  it  with  conditions  that  rendered  it  useless  or  im- 
practicable to  pursue  it.  Blackstone,  in  his  Commentaries  on  the  Laws  of 
England,  1  vol.,  55,  after  having  treated  of  the  declaratory  and  directorv  parts 
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of  the  law,  defines  the  remedial  in  the  following  words:  "The  remedial  part 
of  the  law  is  so  necessary  a  consequence  of  the  former  two,  that  laws  must  be 
very  vague  and  imperfect  without  it.  For,  in  vain  would  rights  be  declared, 
in  vain  directed  to  be  observed,  if  there  were  no  method  of  recovering  and  as- 
serting those  rights  when  wrongfully  withheld  or  invaded.  This  is  what  we 
mean  properly  when  we  speak  of  the  protection  of  the  law.  When,  for  in- 
stance, the  declaratory  part  of  the  law  has  said  that  the  field  or  inheritance 
which  belonged  to  Titius'  father  is  vested  bj^  his  death  in  Titius;  and  the  di- 
rectory part  has  forbidden  any  one  to  enter  on  another's  property  without  the 
leave  of  the  owner;  if  Gains,  after  this,  will  presume  to  take  possession  of  the 
land,  the  remedial  part  of  the  law  will  then  interpose  its  office,  will  make 
Gains  restore  the  possession  to  Titius,  and  also  pay  him  damages  for  the  inva- 
sion." 

We  have  quoted  the  entire  paragraph,  because  it  shows,  in  a  few  plain  words, 
and  illustrates  by  a  familiar  example,  the  connection  of  the  remedy  with  the 
right.  It  is  the  part  of  the  municipal  law  which  protects  the  right,  and  the  ob- 
ligation by  which  it  enforces  and  maintains  it.  It  is  this  protection  which  the 
clause  in  the  constitution  now  in  question  mainly  intended  to  secure.  And  it 
would  be  unjust  to  the  memory  of  the  distinguished  men  who  framed  it,  to 
suppose  that  it  was  designed  to  protect  a  mere  barren  and  abstract  right,  with- 
out any  practical  operation  upon  the  business  of  life.  It  was  undoubtedly 
adopted  as  a  part  of  the  constitution  for  a  great  and  useful  purpose.  It  was 
to  maintain  the  integrity  of  contracts,  and  to  secure  their  faithful  execution 
throughout  this  Union,  by  placing  them  under  the  protection  of  the  constitu- 
tion of  the  United  States.  And  it  would  but  ill  become  this  court,  under  any 
circumstances,  to  depart  from  the  plain  meaning  of  the  words  used,  and  to 
sanction  a  distinction  between  the  right  and  the  remedy,  which  would  render 
this  provision  illusive  and  nugatory;  mere  words  of  form,  affording  no  protec- 
tion, and  producing  no  practical  result. 

§  1653.  A  mortgagee  holds  the  legal  title^  hut  in  trust  to  secure  the  payment 
of  m^oney.     Upon  its  payment  there  is  a  resulting  trust  in  favor  of  the  mortgagor. 

We  proceed  to  apply  these  principles  to  the  case  before  us.  According  to 
the  long-settled  rules  of  law  and  equity  in  all  of  the  states  whose  jurisprudence 
has  been  modeled  upon  the  principles  of  the  common  law,  the  legal  title  to 
the  premises  in  question  vested  in  the  complainant  upon  the  failure  of  the  mort- 
gagor to  comply  with  the  conditions  contained  in  the  proviso;  and  at  law,  he 
had  a  right  to  sue  for  and  recover  the  land  itself.  But  in  equity,  this  legal 
title  is  regarded  as  a  trust  estate,  to  secure  the  payment  of  the  money;  and, 
therefore,  when  the  debt  is  discharged,  there  is  a  resulting  trust  for  the  mort- 
gagor. Conard  w.  Atlantic  Ins.  Co.,  1  Pet.,  441.  It  is  upon  this  construction 
of  the  contract  that  courts  of  equity  lend  their  aid  either  to  the  mortgagor 
or  mortgagee,  in  order  to  enforce  their  respective  rights.  The  court  will,  upon 
the  application  of  the  mortgagor,  direct  the  reconveyance  of  the  property  to  him, 
upon  the  payment  of  the  money ;  and,  upon  the  application  of  the  mortgagee, 
it  will  order  a  sale  of  the  property  to  discharge  the  debt.  But,  as  courts  of 
equity  follow  the  law,  they  acknowledge  the  legal  title  of  the  mortgagee,  and 
never  deprive  him  of  his  right  at  law  until  his  debt  is  paid;  and  he  is  entitled 
to  the  aid  of  the  court  to  extinguish  the  equitable  title  of  the  mortgagor,  in 
order  that  he  may  obtain  the  benefit  of  his  security.  For  this  purpose,  it  is 
his  absolute  and  undoubted  right,  under  an  ordinary  mortgage  deed,  if  the 

money  is  not  paid  at  the  appointed  day,  to  go  into  the  court  of  chancery,  and 
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obtain  its  order  for  the  sale  of  the  whole  mortgaged  property  (if  the  whole  is 
necessary),  free  and  discharged  from  the  equitable  interest  of  the  mortgagor. 
This  is  his  right,  by  the  law  of  the  contract;  and  it  is  the  duty  of  the  court  to 
raaintaia  and  enforce  it,  without  any  unreasonable  delay. 

When  this  contract  was  made,  no  statute  had  been  passed  by  the  state  chang- 
ing the  rules  of  law  or  equity  in  relation  to  a  contract  of  this  kind.  None  such, 
at  least,  has  been  brought  to  the  notice  of  the  court;  and  it  must,  therefore,  be 
governed,  and  the  rights  of  the  parties  under  it  measured,  by  the  rules  above 
stated.  They  were  the^laws  of  Illinois  at  the  time;  and,  therefore,  entered 
into  the  contract,  and  formed  a  part  of  it,  without  any  express  stipulation  to 
that  effect  in  the  deed.  Thus,  for  example,  there  is  no  covenant  in  the  instru- 
ment giving  the  mortgagor  the  right  to  redeem,  by  paying  the  money  after  the 
day  limited  in  the  deed,  and  before  he  was  foreclosed  by  the  decree  of  the  court 
of  chancery.  Yet  no  one  doubts  his  right  or  his  remedy;  for,  by  the  laws  of 
the  state  then  in  force,  this  right  and  this  remedy  were  a  part  of  the  law  of  the 
contract,  without  any  express  agreement  by  the  parties.  So,  also,  the  rights  of 
the  mortgagee,  as  known  to  the  laws,  required  no  express  stipulation  to  define 
or  secure  them.  They  were  annexed  to  the  contract  at  the  time  it  was  made, 
and  formed  a  part  of  it;  and  any  subsequent  law,  impairing  the  rights  thus 
acquired,  impairs  the  obligations  which  the  contract  imposed. 

§  1 654«  The  law  aUowiiig  twelve  months  to  redeem  property  sold  under  a  mort- 
gage impairs  the  obligation  of  contracts  entered  into  before  its  passage. 

This  brings  us  to  examine  the  statutes  of  Illinois  which  have  given  rise  to 
this  controversy.  As  concerns  the  law  of  February  19,  1841,  it  appears  to  the 
court  not  to  act  merely  on  the  remedy,  but  directly  upon  the  contract  itself, 
and  to  engraft  upon  it  new  conditions  injurious  and  unjust  to  the  mortgagee. 
It  declares  that,  although  the  mortgaged  premises  should  be  sold  under  the 
decree  of  the  court  of  chancery,  yet  that  the  equitable  estate  of  the  mortgagor 
shall  not  be  extinguished,  but  shall  continue  for  twelve  months  after  the  sale; 
and  it  moreover  gives  a  new  and  like  estate,  which  before  had  no  existence,  to 
the  judgment  creditor,  to  continue  for  fifteen  months.  If  such  rights  may  be 
added  to  the  original  contract  by  subsequent  legislation,  it  would  be  difl9cult  to 
say  at  what  point  they  must  stop.  An  equitable  interest  in  the  premises  may, 
10  like  manner,  be  conferred  upon  others;  and  the  right  to  redeem  may  be  so 
prolonged  as  to  deprive  the  mortgagee  of  the  benefit  of  his  security,  by  ren- 
dering the  property  unsalable  for  anything  like  its  value.  This  law  gives  to  the 
mortgagor,  and  to  the  judgment  creditor,  an  equitable  estate  in  the  premises, 
which  neither  of  them  would  have  been  entitled  to  under  the  original  contract ; 
and  these  new  interests  are  directly  and  materially  in  conflict  with  those  which 
the  mortgagee  acquired  when  the  mortgage  was  made.  Any  such  modifica- 
tion of  a  contract  by  subsequent  legislation,  against  the  consent  of  one  of  the 
parties,  unquestionably  impairs  its  obligations,  and  is  prohibited  by  the  consti- 
tution. 

§  1 655.  A  statute  forbidding  sales  of  land  under  easecution^  unless  they  bring 
a  certain  proportion  of  their  appraised  value  j  is  unconstitutional  and  void^  so  far 
as  it  applies  to  antecedent  contracts. 

The  second  point  certified  arises  under  the  law  of  February  27,  1841.  The 
observations  already  made  in  relation  to  the  other  act  apply  with  equal  force 
to  this.  It  is  true  that  this  law  apparently  acts  upon  the  remedy,  and  not 
directly  opon  the  contract.  Yet  its  effect  is  to  deprive  the  party  of  bis  pre- 
existing right  to  foreclose  the  mortgage  by  a  sale  of  the  premises,  and  to  im- 
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pose  upon  him  conditions  which  would  frequently  render  any  sale  altogether 
impossible.  And  this  law  is  still  more  objectionable,  because  it  is  not  a  general 
one,  and  prescribing  the  mode  of  selling  mortgaged  premises  in  all  cases,  but 
is  confined  to  judgments  rendered,  and  contracts  made,  prior  to  the  1st  of  May, 
1841.  The  act  was  passed  on  the  27th  of  February  in  that  year;  and  it 
operates  mainly  on  past  contracts,  and  not  on  future.  If  the  contracts  intended 
to  be  affected  by  it  had  been  specifically  enumerated  in  the  law,  and  these  con- 
ditions applied  to  them,  while  other  contracts  of  the  same  description  were  to 
be  enforced  in  the  ordinary  course  of  legal  proceedings,  no  one  would  doubt 
that  such  a  law  was  unconstitutional.  Here  a  particular  class  of  contracts  is 
selected,  and  incumbered  with  these  new  conditions;  and  it  can  make  no  differ- 
ence, in  principle,  whether  they  are  described  by  the  names  of  the  parties,  or 
by  the  time  at  which  they  were  made. 

In  the  case  before  us,  the  conflict  of  these  laws  with  the  obligations  of  the 
contract  is  made  the  more  evident  by  an  express  covenant  contained  in  the 
instrument  itself,  whereby  the  mortgagee,  in  default  of  payment,  was  author- 
ized to  enter  on  the  premises,  and  sell  them  at  public  auction;  and  to  retain  out 
of  the  money  thus  raised,  the  amount  due,  and  to  pay  the  overplus,  if  any,  to 
the  mortgagor.  It  is  impossible  to  read  this  covenant,  and  compare  it  with  the 
laws  now  under  consideration,  without  seeing  that  both  of  these  acts  materially 
interfere  with  the  express  agreement  of  the  parties  contained  in  this  covenant. 
Yet,  the  right  here  secured  to  the  mortgagee  is  substantially  nothing  more  than 
the  right  to  sell,  free  and  discharged  of  the  equitable  interest  of  Kinzie  and 
wife,  in  order  to  obtain  his  money.  Now,  at  the  time  this  deed  was  executed, 
the  right  to  sell,  free  and  discharged  of  the  equitable  estate  of  the  mortgagor, 
was  a  part  of  every  ordinary  contract  of  mortgage  in  the  state  without  the  aid 
of  this  express  covenant,  and  the  only  difference  between  the  right  annexed  by 
law  and  that  given  by  the  covenant  consists  in  thi^:  that  in  the  former  case  the 
right  of  sale  must  be  exercised  under  the  direction  of  the  court  of  chancery, 
upon  such  terms  as  it  shall  prescribe,  and  the  sale  made  by  an  agent  of  the 
court;  in  the  latter  the  sale  is  to  be  made  by  the  party  himself.  But,  even 
under  this  covenant,  the  sale  made  by  the  party  is  so  far  subject  to  the  super- 
vision of  the  court  that  it  will.be  set  aside  and  a  new  one  ordered,  if  reasonable 
notice  is  not  given,  or  the  proceedings  be  regarded,  in  any  respect,  as  contrary 
to  equity  and  justice.  There  is,  therefore,  in  truth  but  little  material  difference 
between  the  rights  of  the  mortgagee  with  or  without  this  covenant.  The  dis- 
tinction consists  rather  in  the  form  of  the  remedy  than  in  the  substantial  right; 
and  as  it  is  evident  that  the  laws  in  question  invade  the  right  secured  by  this 
covenant,  there  can  be  no  sound  reason  for  a  different  conclusion  where  similar 
rights  are  incorporated  by  law  into  the  contract  and  form  a  part  of  it  at  the 
time  it  is  made. 

Mortgages  made  since  the  passage  of  these  laws  must  undoubtedly  be  gov- 
erned by  them;  for  every  state  has  the  power  to  prescribe  the  legal  and  equi- 
table obligations  of  a  contract  to  be  made  and  executed  within  its  jurisdiction. 
It  may  exempt  any  property  it  thinks  proper  from  sale  for  the  payment  of  a 
debt;  and  ma}^  impose  such  conditions  and  restrictions  upon  the  creditor  as  its 
judgment  and  policy  may  dictate.  And  all  future  contracts  would  be  subject 
to  such  provisions;  and  they  would  be  obligatory  upon  the  parties  in  the  courts 
of  the  United  States  as  well  as  in  those  of  the  state.  We  speak,  of  course,  of 
contracts  made  and  to  be  executed  in  the  state.  It  is  a  case  of  that  description 
that  is  now  before  us,  and  we  do  not  think  it  proper  to  go  beyond  it. 
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Upon  the  questions  presented  by  the  circuit  court  we  therefore  answer :  1. 
That  the  decree  should  direct  the  premises  to  be  sold  at  public  auction  to  the 
highest  bidder,  without  regard  to  the  law  of  February  19,  1841,  which  gives 
the  right  of  redemption  to  the  mortgagor  for  twelve  months,  and  to  the  judg- 
ment creditor  for  fifteen.  2.  That  the  decree  should  direct  the  sale  of  the 
mortgaged  premises,  without  being  first  valued  by  three  householders,  and 
without  requiring  two-thirds  of  the  amount  of  the  said  valuation  to  be  bid 
according  to  the  law  of  February  27,  1841. 

The  decision  of  these  two  questions  disposes  of  the  third.  And  we  shall 
direct  these  answers  to  be  certified  to  the  circuit  court. 

Mb.  Justice  M'Lean  dissented. 

Mccracken  v.  hayward. 

(2  Howard,  608-^18.     1844.) 

Cebtificate  of  Division  from  the  U.  S.  Circuit  Court,  District  of  Illinois. 

Statement  of  Facts. —  In  this  case  the  validity  of  an  act  of  the  Illinois  legis- 
lature of  February  27,  1841,  is  drawn  in  question.  The  act  provided  that  when 
any  execution  should  be  levied  on  real  or  personal  property,  the  officer 
should  have  the  property  appraised,  and  that  the  property  should  not  be  struck 
off  unless  it  brought  two-thirds  of  its  appraised  value.  The  United  States  cir- 
cuit court  adopted  the  provisions  of  this  law  by  a  rule  of  court. 

Opinion  by  Me.  Justice  Baldwin. 

It  appears  from  the  record  in  this  case  that  the  plaintiff  obtained  a  judgment 
against  the  defendant  in  June,  1840,  on  which  a  plurie^  fi.  fa.  issued  at  May 
term,  1842;  real  property  was  levied  on;  appraised  according  to  the  provisions 
of  a  law  of  Illinois,  passed  on  the  27th  February,  1841,  and  the  rule  of  the  cir- 
cait  court  of  that  state,  adopted  in  June  of  the  same  year,  which  law  and  rule 
are  inserted  in  the  statement  of  the  case  by  the  reporter.  The  property  levied 
on  was  advertised  for  sale  by  the  marshal  in  August,  1842,  but  was  not  sold,  as 
no  one  bid  two-thirds  of  the  appraised  value.  In  March,  1843,  the  plaintiff 
sued  oat  a  venditioni  exponas^  with  directions  to  the  marshal  to  sell  the  prop- 
erty, regardless  of  the  state  law,  which  the  marshal  refused  to  obey,  conceiving 
himself  bound  by  the  aforesaid  rule  of  court.  Whereupon  the  plaintiff  moved 
the  court  for  an  order  directing  the  marshal  to  sell  to  the  highest  bidder,  with- 
out valuation,  or  any  regard  to  the  state  law. 

"  1.  The  plaintiff,  by  Arnold,  his  attorney,  comes  and  moves  the  court  to  set 
aside  the  return  of  the  pluries  execution  issued  in  this  cause,  dated  16th  day  of 
May,  1842,  under  which  the  property  levied  upon  was  appraised,  and  not  sold, 
because  no  one  would  bid  two-thirds  of  appraised  value. 

^^  2.  That  the  court  direct  the  marshal  to  sell  said  property  to  the  highest 
bidder,  without  regard  to  the  valuation  already  made,  and  without  having 
valued  it  again. 

*'  3.  That  the  marshal  proceed  to  sell  said  property  without  regard  to  the 
provisions  of  the  laws  regulating  the  sale  of  property,  passed  since  the  rendi- 
tion of  the  judgment,  but  that  he  execute  the  process  of  the  court,  enforcing 
the  judgment  according  to  the  remedy  existing  at  the  time  of  the  rendition  of 
the  judgment  and  the  making  of  the  contract  between  the  parties. 

"4.  That  the  marshal  be  directed  to  proceed  and  sell  the  property  levied 

Qpon,  without  regard  to  the  provisions  of  the  act  of  February,  1841,  of  the 
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legislature  of  Illinois,  and  of  January,  1843,  regulating  the  sale  of  property 
above  referred  to." 

On  the  argument  of  this  motion,  the  court  were  divided  in  opinion  on  the 
points  mentioned  in  the  statement.  These  questions  must  be  considered  in  two 
aspects:  1.  In  reference  to  the  constitution.  2.  The  laws  of  the  United 
States,  as  the  tests  of  the  validity  of  the  law  of  Illinois  and  the  rule  of  court, 
which,  it  is  said,  affect  only  the  remedy,  but  not  the  right  of  the  plaintiff  aris- 
ing on  the  contract  between  the  parties,  and  the  judgment  rendered  upon  it. 

§  1656.  Obligation  of  ^contracts  defined. 

In  placing  the  obligation  of  contracts  under  the  protection  of  the  consti- 
tution, its  framers  looked  to  the  essentials  of  the  contract  more  than  to  the 
forms  and  modes  of  proceeding  by  which  it  was  to  be  carried  into  execution ; 
annulling  all  state  legislation  which  impaired  the  obligation,  it  was  left  to  the 
states  to  prescribe  and  shape  the  remedy  to  enforce  it.  The  obligation  of  a 
contract  consists  in  its  binding  force  on  the  party  who  makes  it.  This  depends 
on  the  laws  in  existence  when  it  is  made;  these  are  necessarily  referred  to  in 
all  contracts,  and  forming  a  part  of  them  as  the  measure  of  the  obligation  to 
perform  them  by  the  one  party,  and  the  right  acquired  by  the  other.  There 
can  be  no  other  standard  by  which  to  ascertain  the  extent  of  either,  than  that 
which  the  terms  of  the  contract  indicate,  according  to  their  settled  legal  mean- 
ing; when  it  becomes  consummated,  the  law  defines  the  duty  and  the  right, 
compels  one  party  to  perform  the  thing  contracted  for,  and  gives  the  other  a 
right  to  enforce  the  performance  by  the  remedies  then  in  force.  If  any  subse- 
quent law  aflfect  to  diminish  the  duty,  or  to  impair  the  right,  it  necessarily  bears 
on  the  obligation  of  the  contract,  in  favor  of  one  party,  to  the  injury  of  the 
other;  hence,  any  law,  which  in  its  operation  amounts  to  a  denial  or  obstruc- 
tion of  the  rights  accruing  by  a  contract,  though  professing  to  act  only  on  the 
remedy,  is  directly  obnoxious  to  the  prohibition  of  the  constitution. 

§  1667.  A  state  law  prohihiting  the  sale  of  property^  unless  it  brings  two- 
thirds  of  its  appraised  value,  impairs  the  obligation  of  prior  contracts. 

This  principle  is  so  clearly  stated  and  fully  settled  in  the  case  of  Bronson  v, 
Kinzie,  decided  at  the  last  term,  1  How.,  311  (§§  1650-55,  supra\  that  nothing 
remains  to  be  added  to  the  reasoning  of  the  court,  or  requires  a  reference  to 
any  other  authority,  than  what  is  therein  referred  to ;  it  is,  however,  not  to  be 
understood  that  by  that,  or  any  former  decision  of  this  court,  all  state  legisla- 
tion on  existing  contracts  is  repugnant  to  the  constitution.  ^^  It  is  within  the 
undoubted  power  of  state  legislatures  to  pass  recording  acts,  by  which  the 
elder  grantee  shall  be  postponed  to  a  younger,  if  the  prior  deed  is  not  recorded 
within  the  limited  time,  and  the  power  is  the  same  whether  the  deed  is  dated 
before  or  after  the  passage  of  the  recording  act.  Though  the  effect  of  such  a 
law  is  to  render  the  prior  deed  fraudulent  and  void  as  against  a  subsequent 
purchaser,  it  is  not  a  law  impairing  the  obligation  of  contracts;  such,  too,  is 
the  power  to  pass  acts  of  limitation  and  their  effect.  Beasons  of  sound  policy 
have  led  to  the  general  adoption  of  laws  of  both  descriptions,  and  their  validity 
cannot  be  questioned.  The  time  and  manner  of  their  operation,  the  exceptions 
to  them,  and  the  acts  from  which  the  time  limited  shall  begin  to  run,  will  gen- 
erally depend  on  the  sound  discretion  of  the  legislature,  according  to  the 
nature  of  the  titles,  the  situation  of  the  country,  and  the  emergency  which 
leads  to  their  enactment.  Cases  may  occur  where  the  provisions  of  a  law  may 
be  so  unreasonable  as  to  amount  to  the  denial  of  a  right,  and  call  for  the 
interposition  of  the  court."    8  Pet.,  290. 
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The  obligation  of  the  contract  between  the  parties,  in  this  case,  was  to  per- 
form the  promises  and  undertakings  contained  therein;  the  right  of  the  plaint- 
iff was  to  damages  for  the  breach  thereof,  to  bring  suit  and  obtain  a  judgment, 
to  take  out  and  prosecute  an  execution  against  the  defendant  till  the  judgment 
was  satisfied,  pursuant  to  the  existing  laws  of  Illinois.  These  laws  giVing 
these  rights  were  as  perfectly  binding  on  the  defendant,  and  as  much  a  part  of 
the  contract,  as  if  they  had  been  set  forth  in  its  stipulations  in  the  very  words 
of  the  law  relating  to  judgments  and  executions.  If  the  defendant  had  made 
such  an  agreement  as  to  authorize  a  sale  of  his  property,  which  should  be 
levied  on  by  the  sheriff,  for  such  price  as  should  be  bid  for  it  at  a  fair  public 
sale  on  reasonable  notice,  it  would  have  conferred  a  right  on  the  plaintiff, 
which  the  constitution  made  inviolable;  and  it  can  make  no  difference  whether 
such  right  is  conferred  by  the  terms  or  law  of  the  contract.  Any  subsequent 
law  which  denies,  obstructs  or  impairs  this  right  by  superadding  a  condition 
that  there  shall  be  no  sale  for  any  sum  less  than  the  value  of  the  property 
levied  on,  to  be  ascertained  by  appraisement,  or  any  other  mode  of  valuation 
than  a  public  sale,  affects  the  obligation  of  the  contract  as  much  in  the  one 
case  as  the  other,  for  it  can  be  enforced  only  by  a  sale  of  the  defendant's  prop- 
erty, and  the  prevention  of  such  sale  is  the  denial  of  a  right.  The  same  power 
in  a  state  legislature  may  be  carried  to  any  extent,  if  it  exists  at  all;  it  may 
prohibit  a  sale  for  less  than  the  whole  appraised  value,  or  for  three-fourths,  or 
nine-tenths,  as  well  as  for  two-thirds;  for  if  the  power  can  be  exercised  to  any 
extent,  its  exercise  must  be  a  matter  of  uncontrollable  discretion,  in  passing 
laws  relating  to  the  remedy  which  are  regardless  of  the  effect  on  the  right  of 
the  plaintiff.  This  was  the  ruling  principle  of  the  case  of  Bronson  v.  Kinzie, 
1  How.,  311,  which  arose  on  a  mortgage  containing  a  covenant,  that,  in  default 
of  payment,  the  mortgagee  might  enter  upon,  sell  and  convey  the  mortgaged 
premises,  as  the  attorney  of  the  mortgagor ;  yet  the  case  was  not  decided  on 
the  effect  and  obligation  of  that  covenant,  but  on  the  broad  and  general  prin- 
ciple that  a  state  law,  which  professedly  provided  a  remedy  for  enforcing  the 
contract  of  mortgage,  effectually  impaired  the  rights  incident  to  and  attached 
to  it  by  the  laws  in  force  at  its  date,  was  void.  No  agreement  or  contract  can 
create  more  binding  obligations  than  those  fastened  by  the  law,  which  the  law 
creates  and  attaches  to  contracts;  the  express  power  which  a  mortgagor  con- 
fers on  the  mortgagee  to  sell  as  bis  agent  is  not  more  potent  than  that  which 
the  law  delegates  to  the  marshal  to  sell  and  convey  the  property  levied  on 
under  an  execution.  He  is  the  constituted  agent  of  the  defendant,  invested 
with  all  his  powers  for  these  purposes.  The  marshal  can  do  under  the  author- 
ity of  the  law  whatever  he  could  do  under  the  fullest  power  of  attorney  from 
the  execution  debtor,  and  no  state  law  can  prohibit  it.  It  follows  that  the  law 
of  Illinois  now  under  consideration,  so  far  as  it  prohibits  a  sale  for  less  than 
two-thirds  of  the  appraised  value  of  the  property  levied  on,  is  unconstitutional 
and  void. 

§  1 658«  Sow  far  the  process  laws  of  the  states  are  adopted  hy  federal  laws. 

The  second  aspect  in  which  this  case  must  be  considered  is  with  reference  to 
the  acts  of  congress  relating  to  process  and  proceedings  in  the  courts  of  the 
United  States  in  cases  at  common  law.  All  the  early  laws  on  this  subject  were 
carefully  and  most  ably  reviewed  by  this  court,  in  Wayman  v.  Southard,  and 
Bank  of  United  States  v.  Halstead,  in  which  it  was  held  that  the  proceedings 
in  the  courts  of  the  United  States  should  be  the  same  as  they  were  in  the  sev- 
eral states  at  the  time  of  passing  the  acts  of  congress,  subject  to  be  altered  by 
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the  circuit  courts  or  regulations  of  the  supreme  court.  That  the  proceedings 
on  executions  were  to  be  governed  by  such  laws  until  final  satisfaction  was 
obtained,  regardless  of  any  subsequent  changes  by  state  legislation.  10  Wheat., 
20,  51.  Prior  to  1828  congress  had  passed  no  process  acts  applicable  to  the 
states  admitted  into  the  Union  after  1789.  To  remedy  this  defect,  and  to  con- 
firm the  decisions  in  the  above  cases,  the  act  of  May,  1828,  directed  that  writs 
of  execution  and  other  final  process  issued  on  judgments  and  decrees,  and  the 
proceedings  thereupon,  shall  be  the  same  in  each  state  as  are  now  used  in  the 
courts  of  such  state,  etc. ;  thus  adopting  the  same  principles  which  had  been 
established  by  this  court  in  the  construction  of  the  acts  of  1789  (1  Stats,  at 
Large,  93)  and  1792  (id.,  276).  Consequently  no  state  law  passed  since  May, 
1828,  can  have  any  effect  on  the  proceedings  on  executions  issued  from  the 
courts  of  the  United  States,  unless  such  laws  are  adopted  by  those  courts  under 
the  proviso  in  the  third  section  of  the  act. 

The  rule  adopted  by  the  circuit  court  of  Illinois  does  not  fall  within  this 
proviso,  which  declares  "that  it  shall  be  in  the  power  of  the  courts,  if  they  see 
fit  in  their  discretion,  so  far  to  alter  final  process  in  said  courts  as  to  conform 
the  same  to  any  change  which  may  be  adopted  by  the  legislatures  of  the  re- 
spective states  for  the  state  courts."  This  authorizes  the  court  to  adopt  the 
change  so  made  by  a  state  law,  but  not  to  adopt  it  only  in  part  or  alter  it  in 
any  respect.  The  law  directs  the  appraisement  to  be  made  by  three  house- 
holders, one  to  be  selected  by  the  defendant,  one  by  the  officer  and  one  by  the 
plaintiff,  without  any  authority  to  any  two  to  make  it,  and,  consequently,  requir- 
ing the  concurrence  of  all.  The  rule  of  court  adopting  this  law  provides :  "  That 
any  two  of  the  three  householders  selected  under  the  law,  agreeing,  may  make 
the  valuation  required;"  such  an  adoption  is  not  warranted  by  the  act  of  1828; 
it  is  legislation,  in  effect,  by  prescribing  a  new  rule  unknown  to  any  act  of  con- 
gress, or  the  state  law  professedly  adopted.  But  had  the  adoption  been  in  the 
terms  of  the  law,  it  could  not  be  recognized,  inasmuch  as  the  appraisement 
therein  directed,  with  the  prohibition  to  sell  at  less  than  two-thirds  of  the  val- 
uation, is  repugnant  to  the  constitution  of  the  United  States.  It  also  conflicts 
with  the  process  acts,  as  construed  in  Wayman  v.  Southard,  and  Bank  of 
United  States  v.  Halstead,  and  the  repeated  decisions  of  this  court  in  later 
cases,  that  no  state  law  can  be  adopted  under  the  act  of  1828,  which  is  in  col- 
lision with  any  act  of  congress.     16  Pet.,  94,  312-314. 

It  must  therefore  be  certified  to  the  circuit  court  that  the  motion  made  by 
the  plaintiff's  counsel  ought  to  be  granted,  and  that  the  directions  to  the  mar- 
shal prayed  for  by  the  plaintiff  ought  to  be  given  in  the  manner  stated  in  the 
second,  third,  fourth  and  fifth  points  certified. 

GUNN  V.  BARRY. 
(15  WaUace,  610-824.     1872.) 

Error  to  the  Supreme  Court  of  Georgia. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  On  the  12th  of  May,  1866,  the  plaintiff  in  error  re- 
covered in  the  superior  court  of  Randolph  county  a  judgment  against  W.  R 
Hart  for  the  sum  of  $402.30  principal,  and  $129.60  interest  up  to  the  date  of 
the  judgment,  and  costs.  An  execution  was  issued  upon  the  judgment,  and 
placed  in  the  hands  of  the  defendant  in  error  as  sheriff  of  that  county.     He 

was  thereby  commanded  to  make  the  sums  above  mentioned  and  further  interest 
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upon  the  principal  from  the  12th  of  May,  1866,  and  the  costs.  The  plaintiff  in 
error  requested  hira  to  levy  upon  a  tract  of  land  of  two  hundred  and  seventy-two 
and  a  half  acres,  belonging  to  Hart,  the  defendant  in  the  judgment.  Barry  re- 
fused. He  assigned  as  the  only  reason  for  his  refusal  that  the  premises  had 
been  set  off  to  Hart  under  the  provisions  of  the  act  passed  by  the  general  as- 
sembly of  the  state,  and  approved  Octobers,  1869,  entitled  "  An  act  to  provide 
for  setting  apart  a  homestead  of  realty  and  personalty,  and  for  the  valuation  of 
said  property,  and  for  the  full  and  complete  protection  and  security  of  the  same 
to  the  sole  use  and  benefit  of  families,  as  required  by  section  1  of  article  7  of 
the  constitution,  and  for  other  purposes."  Gunn  thereupon  petitioned  the  su- 
perior court  of  the  county  for  a  writ  of  mandamus  to  compel  the  sheriff  to 
make  the  levy.  The  petition  set  forth  that  the  land  in  question  was  the  only 
property  known  to  hira  subject  to  the  lien  of  his  judgment,  except  a  tract  of 
twenty-eight  acres,  of  the  value  of  $100,  situated  in  the  county  of  Stuart,  which 
was  also  included  in  the  homestead  so  set  apart;  that  the  premises  in  question 
were  worth  the  sum  of  $1,300,  and  that  they  embraced  a  much  larger  number 
of  acres  than  the  real  estate  exempt  from  levy  and  sale  by  the  laws  in  force 
when  the  judgment  was  recovered  and  when  the  debt  on  which  it  was  founded 
was  contracted.  It  does  not  appaar  that  these  allegations  were  denied,  and  wo 
do  not  understand  that  there  is  any  controversy  upon  the  subject.  After  a  full 
hearing  the  court  alBrmed  the  validity  of  the  act  in  its  retrospective  aspect, 
and  gave  judgment  against  the  petitioner.  The  supreme  court  of  the  state 
affirmed  this  judgment. 

§  1659.  The  Georgia  exemption  law  of  1868. 

The  first  section  of  the  seventh  article  of  the  constitution  of  Georgia  of  1868 
provides  that  "each  head  of  a  family,  or  guardian  or  trustee  of  a  family  of 
minor  children,  shall  be  entitled  to  a  homestead  of  realty  to  the  value  of  $2,000 
in  specie,  and  personal  property  to  the  value  of  $1,000  in  specie,  to  be  valued 
at  the  time  they  are  set  apart,  and  no  court  or  ministerial  officer  in  this  state 
shall  ever  have  jurisdiction  or  authority  to  enforce  any  judgment,  decree  or 
execution  against  said  property  so  set  apart,  including  such  improvement  as 
may  be  made  thereon  from  time  to  time,  except  for  taxes,  money  borrowed  or 
expended  in  the  improvement  of  the  homestead  or  for  the  purchase  money  of 
the  same,  and  for  labor  done  thereon  or  material  furnished  therefor  or  removal 
of  incumbrances  thereon."  The  first  section  of  the  act  of  the  3d  October,  1868, 
is  in  the  same  terms. 

It  may  well  be  doubted  whether  both  these  provisions  were  not  intended  to 
be  wholly  prospective  in  their  effect.  But  as  we  understand  the  supreme  court 
of  the  state  has  come  to  a  different  conclusion,  we  shall  not  consider  the  ques- 
tion. 

§  1 660.  the  prior  exempUon  law. 

The  statute  in  force  when  the  judgment  was  rendered  declared  that  the  fol- 
lowing property  belonging  to  a  debtor  who  was  the  head  of  a  family  should  be 
exempt  from  levy  and  sale,  to  wit:  "Fifty  acres  of  land  and  five  additional 
ones  for  each  of  his  children  under  the  age  of  sixteen  years,  the  land  to  include 
the  dwelling-house,  if  the  same  and  improvements  do  not  exceed  two  hundred 
dollars;  one  farm  horse  or  mule,  one  cow  and  calf,  ten  head  of  hogs,  and  fifty 
dollars^  worth  of  provisions,  and  five  dollars'  worth  additional  for  each  child; 
beds,  bedding  and.  common  bedsteads  sufficient  for  the  family;  one  loom,  one 
spinning-wheel,  and  two  pairs  of  cards,  and  one  hundred  pounds  of  lint  cotton; 

common  tools  of  trade  for  himself  and  his  wife;  equipments  and  arms  of  a 
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militia  soldier  and  trooper's  horse;  ordinary  cooking  utensils  and  table  crockery ; 
wearing  apparel  of  himself  and  family;  family  Bible,  religious  works  and 
school  books;  family  portraits;  the  library  of  a  professional  man  in  actual 
practice  or  business,  not  exceeding  three  hundred  dollars  in  value,  to  be  selected 
by  himself."  No  one  can  cast  his  eyes  over  the  former  and  later  exemptions, 
without  being  struck  by  the  greatly  increased  magnitude  of  the  latter. 

§  1661.  A  state  constitution  which  increases  exemptions^  and  thus  destroys  the 
lien  of  a  judgment^  impairs  the  obligation  of  a  contract. 

Section  10  of  article  1  of  the  constitution  of  the  United  States  declares  that 
"no  state  shall  pass  any  law  impairing  the  obligation  of  contracts."  If  the 
remedy  is  a  part  of  the  obligation  of  the  contract,  a  clearer  case  of  impairment 
can  hardly  occur  than  is  presented  in  the  record  before  us.  The  effect  of  the 
act  in  question,  under  the  circumstances  of  this  judgment,  does  not  indeed 
merely  impair,  it  annihilates  the  remedy.  There  is  none  left.  But  the  act 
reaches  still  further.  It  withdraws  the  land  from  the  lien  of  the  judgment, 
and  thus  destroys  a  vested  right  of  property  which  the  creditor  had  acquired  in 
the  pursuit  of  the  remedy  to  which  he  was  entitled  by  the  law  as  it  stood  when 
the  judgment  was  recovered.  It  is  in  effect  taking  one  person's  property  and 
giving  it  to  another  without  compensation.  This  is  contrary  to  reason  and  jus- 
tice, and  to  the  fundamental  principles  of  the  social  compact.  Calder  v.  Bull, 
3  Dal.,  388  (§§  582-599,  supra).  But  we  must  confine  ourselves  to  the  consti- 
tutional aspect  of  the  case.  A  few  further  remarks  will  be  sufficient  to  dispose 
of  it.  It  involves  no  question  which  has  not  been  more  than  once  fully  con- 
sidered by  this  court. 

§  1662.  Congress  cannot^  by  authorization  or  ratification^  give  the  slightest 
effect  to  a  state  law  or  constitution  in  conflict  with  the  federal  constitution, 

Georgia,  since  she  came  into  the  Union  as  one  of  the  original  thirteen  states, 
has  never  been  a  state  out  of  the  Union.  Her  constitutional  rights  were,  for  a 
time,  necessarily  put  in  abeyance,  but  her  constitutional  disabilities  and  obliga- 
tions were  in  nowise  affected  bv  her  rebellion.  The  same  view  is  to  be  taken 
of  the  provision  in  her  organic  law  and  of  the  statute  in  question,  as  if  she  had 
been  in  full  communion  with  her  sister  states  when  she  gave  them  being. 
Though  her  constitution  was  sanctioned  by  congress,  this  provision  can  in  no 
sense  be  considered  an  act  of  that  body.  The  sanction  was  only  permissive  as 
a  part  of  the  process  of  her  rehabilitation,  and  involved  nothing  affirmative  or 
negative  beyond  that  event.  If  it  were  express  and  unequivocal,  the  result 
would  be  the  same.  Congress  cannot,  by  authorization  or  ratification,  give  the 
slightest  effect  to  a  state  law  or  constitution  in  conflict  with  the  constitution  of 
the  United. States.  That  instrument  is  above  and  beyond  the  power  of  con- 
gress and  the  states,  and  is  alike  obligatory  upon  both. 

§  1663.  A  state  can  no  more  impair  the  obligation  of  an  existi7ig  contract  by 
a  constitutional  provision  than  by  a  legislative  act, 

A  state  can  no  more  impair  an  existing  contract  by  a  constitutional  provis- 
ion than  by  a  legislative  act;  both  are  within  the  prohibition  of  the  national 
constitution.  The  legal  remedies  for  the  enforcement  of  a  contract,  which 
belong  to  it  at  the  time  and  place  where  it  is  made,  are  a  part  of  its  obligation. 
A  state  may  change  them,  provided  the  change  involve  no  impairment  of  a 
substantial  right.  If  the  provision  of  the  constitution,  or  the  legislative  act  of 
a  state,  fall  within  the  category  last  mentioned,  they  are  to  that  extent  utterly 
void.     They  are,  for  all  the  purposes  of  the  contract  which  they  impair,  as  if 

they  had  never  existed.    The  constitutional  provision  and  statute  here  in  ques- 
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tion  are  clearly  within  that  category,  and  are,  therefore,  void.  The  jurisdic- 
tional prohibition  which  they  contain  with  respect  to  the  courts  of  the  state 
can,  therefore,  form  no  impediment  to  the  plaintiff  in  error  in  the  enforcement 
of  his  rights  touching  this  judgment,  as  those  rights  are  recognized  by  this 
court.  White  v.  Hart,  13  Wall.,  646;  Von  Hoflfman  v.  City  of  Quincy,  4  id., 
535. 

The  judgment  is  reversed,  and  the  cause  will  be  remanded  to  the  supreme 
court  of  Georgia  with  directions  to  enter  a  judgment  of  reversal,  to  reverse  the 
judgment  of  the  superior  court  of  liandolph  county,  and  thereafter  to  proceed 
in  conformity  to  this  opinion. 

EDWARDS  V,  KEARZEY. 
(6  Otto,  59.>-61l.     1877.J 

Erbob  to  the  Supreme  Court  of  North  Carolina. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  The  constitution  of  North  Carolina  of  1868  took  effect 
on  the  24th  of  April  in  that  year.  Sections  1  and  2  of  article  10  declare  that 
personal  property  of  any  resident  of  the  state,  of  the  value  of  $500,  to  be 
selected  by  such  resident,  shall  be  exempt  from  sale  under  execution  or  other 
final  process  issued  for  the  collection  of  any  debt;  and  that  every  homestead, 
and  the  buildings  used  therewith,  not  exceeding  in  value  $1,000,  to  be  selected 
by  the  owner,  or,  in  lieu  thereof,  at  the  option  of  the  owner,  any  lot  in  a  citj', 
town  or  village,  with  the  buildings  used  thereon,  owned  and  occupied  by  any 
resident  of  the  state,  and  not  exceeding  in,  value  $1,000,  shall  be  exempt  in  like 
manner  from  sale  for  the  collection  of  any  debt  under  final  process.  On  the 
22d  of  August,  1868,  the  legislature  passed  an  act  which  prescribed  the  mode 
of  laying  off  the  homestead,  and  setting  off  the  personal  property  so  exempted 
by  the  constitution.  On  the  7th  of  April,  1869,  another  act  was  passed,  which 
repealed  the  prior  act,  and  prescribed  a  different  mode  of  doing  what  the  prior 
act  provided  for.     This  latter  act  has  not  been  repealed  or  modified. 

Three  several  judgments  were  recovered  against  the  defendant  in  error:  one 
on  the  15th  of  December,  1868,  upon  a  bond  dated  the  25th  of  September, 
1865;  another  on  the  10th  of  October,  1868,  upon  a  bond  dated  February  27, 
1866;  and  the  third  on  the  7th  of  January,  1868,  for  a  debt  due  prior  to  that 
time.  Two  of  these  judgments  were  docketed  and  became  liens  upon  the  prem- 
ises in  controversy  on  the  16th  of  December,  1868.  The  other  one.  was  dock- 
eted and  became  such  lien  on  the  18th  of  January  1869.  When  the  debts  were 
contracted  for  which  the  judgments  were  rendered,  the  exemption  laws  in  force 
were  the  acts  of  January  1,  1854,  and  of  February  16,  1859.  The  first-named 
act  exempted  certain  enumerated  articles  of  inconsiderable  value,  and  ^^such 
other  property  as  the  freeholders  appointed  for  that  purpose  might  deem  neces- 
sary for  the  comfort  and  support  of  the  debtor's  family,  not  exceeding  in  value 
$50,  at  cash  valuation."  By  the  act  of  1859,  the  exemption  was  extended  to 
fifty  acres  of  land  in  the  county,  or  two  acres  in  a  town,  of  not  greater  value 
than  $500. 

On  the  22d  of  January,  1869,  the  premises  in  controversy  were  duly  set  off 

to  the  defendant  in  error,  as  a  homestead.     lie  had  no  other  real  estate,  and 

the  premises  did  not  exceed  $1,000  in  value.    On  the  6th  of  March,  1869,  the 

sheriff,  under  executions  issued  on  the  judgments,  sold  the  premises  to  the 

plaintiff  in  error,  and  thereafter  executed  to  him  a  deed  in  due  form.    The  reg- 
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ularity  of  the  sale  is  not  contested.  The  act  of  August  22,  1868,  was  then  in 
force.  The  acts  of  1864  and  1859  had  been  repealed.  Wilson  v.  Sparks,  72  N. 
C,  208.  No  point  is  made  upon  these  acts  by  the  counsel  upon  either  side. 
We  shall,  therefore,  pass  them  by  without  further  remark. 

The  plaintiff  in  error  brought  this  action  in  the  superior  court  of  Granville 
county  to  recover  possession  of  the  premises  so  sold  and  conveyed  to  him. 
That  court  adjudged  that  the  exemption  created  by  the  constitution  and  the 
act  of  1868  protected  the  property  from  liability  under  the  judgments,  and  that 
the  sale  and  conveyance  by  the  sheriff  were,  therefore,  void.  Judgment  was 
given  accordingly.  The  supreme  court  of  the  state  affirmed  the  judgment. 
The  plaintiff  in  error  thereupon  brought  the  case  here  for  review.  The  only 
federal  question  presented  by  the  record  is,  whether  the  exemption  was  valid 
as  regards  contracts  made  before  the  adoption  of  the  constitution  of  1868. 
The  counsel  for  the  plaintiff  in  error  insists  upon  the  negative  of  this  proposi- 
tion. The  counsel  upon  the  other  side,  frankly  conceding  several  minor  points, 
maintains  the  affirmative  view     Our  remarks  will  be  confined  to  this  subject. 

§  1 664.  The  obligation  of  contracts  defined. 

The  constitution  of  the  United  States  declares  that  ^^  no  state  shall  pass  any 
.  .  .  law  impairing  the  obligation  of  contracts."  A  contract  is  the  agree- 
ment of  minds,  upon  a  sufficient  consideration,  that  something  specified  shall 
be  done,  or  shall  not  be  done.  The  lexical  definition  of  "impair"  is  "to  make 
worse;  to  diminish  in  quantity,  value,  excellence  or  strength;  to  lessen  in 
power;  to  weaken;  to  enfeeble;  to  deteriorate."  Webster's  Diet.  "Obliga- 
tion "  is  defined  to  be  '*  the  act  of  obliging  or  binding;  that  which  obligates;  the 
binding  power  of  a  vow,  promise,  oath  or  contract,"  etc.  Id.  "The  word  is 
derived  from  the  Latin  word  obligation  tying  up;  and  that  from  the  word  oblige^ 
to  bind  or  tie  up;  to  engage  by  the  ties  of  a  promise  or  oath,  dc  form  of  law; 
and  oblige  is  compounded  of  the  verb  ligo^  to  tie  or  bind  fast,  and  the  preposi- 
tion ob,  which  is  prefixed  to  increase  its  meaning."  Blair  v.  Williams,  and 
Lapsley  v.  Brashears,  4  Litt.  (Ky.),  65. 

§  1665.  TAe  ideas  of  right  and  remedy  inseparcible. 

The  obligation  of  a  contract  includes  everything  within  its  obligatory  scope. 
Among  these  elements  nothing  is  more  important  than  the  means  of  enforce- 
ment. This  is  the  breath  of  its  vital  existence.  Without  it,  the  contract,  as 
such,  in  the  view  of  the  law,  ceases  to  be,  and  falls  into  the  class  of  those  "  im- 
perfect obligations,"  as  they  are  termed,  which  depend  for  their  fulfillment 
upon  the  will  and  conscience  of  those  upon  whom  they  rest.  The  ideas  of  right 
and  remedy  are  inseparable.  "  Want  of  right  and  want  of  remedy  are  the 
same  thing."  1  Bac.  Abr.,  tit.  Actions  in  General,  letter  B.  In  Von  Hoffman 
V.  City  of  Quincy,  4  Wall.,  536  (§§  1877-82,  infra),  it  was  said:  "A  statute  of 
frauds  embracing  pre-existing  parol  contracts  not  before  required  to  be  in  writ- 
ing would  affect  its  validity.  A  statute  declaring  that  the  word  *  ton  '  should, 
in  prior  as  well  as.  subsequent  contracts,  be  held  to  mean  half  or  double  the 
weight  before  prescribed,  would  affect  its  construction.  A  statute  providing 
that  a  previous  contract  of  indebtment  may  be  extinguished  by  a  process  of 
bankruptcy  would  involve  its  discharge;  and  a  statute  forbidding  the  sale  of 
any  of  the  debtor's  property,  under  a  judgment  upon  such  a  contract,  would 
relate  to  the  remedy." 

§  1 666.  The  law  exiuting  at  tlie  time  a  contract  is  made  enters  into  it 

It  cannot  be  doubted,  either  upon  principle  or  authority,  that  each  of  such 
laws  would  violate  the  obligation  of  the  contract,  and  the  last  not  less  than  the 
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first.  These  propositions  seem  to  us  too  clear  to  require  discussion.  It  is  also  the 
settled  doctrine  of  this  court,  that  the  laws  which  subsist  at  the  time  and  place 
of  making  a  contract  enter  into  and  form  a  part  of  it,  as  if  they  were  expressly 
referred  to  or  incorporated  in  its  terms.  This  rule  embraces  alike  those  which 
affect  its  validity,  construction,  discharge  and  enforcement  Von  Hoffman  v. 
City  of  Quincy,  supt*a;  McCracken  v.  Hayward,  2  How.,  508  (§§  1656-58, 
supra). 

In  Green  v.  Biddle,  8  Wheat.,  1  (§§  191-206,  supra),  this  court  said,  touching 
the  point  here  under  consideration:  '^  It  is  no  answer  that  the  acts  of  Kentucky 
now  in  question  are  regulations  of  the  remedy,  and  not  of  the  right  to  the 
lands.  If  these  acts  so  change  the  nature  and  extent  of  existing  remedies  as 
materially  to  impair  the  rights  and  interests  of  the  owner,  they  are  just  as 
much  a  violation  of  the  compact  as  if  they  overturned  his  rights  and  interests." 
^*  One  of  the  tests  that  a  contract  has  been  impaired  is  that  its  value  has  by 
legislation  been  diminished.  It  is  not  by  the  constitution  to  be  impaired  at  all. 
This  is  not  a  question  of  degree  or  manner  or  cause,  but  of  encroaching  in  any 
respect  on  its  obligation, —  dispensing  with  any  part  of  its  force."  Planters' 
Bank  v.  Sharp,  6  How.,  301  (§§  2177-87,  infra).  It  is  to  be  understood  that 
the  encroachment  thus  denounced  must  be  material.  If  it  be  not  material,  it 
will  be  regarded  as  of  no  account.  These  rules  are  axioms  in  the  jurisprudence 
of  this  court.  We  think  they  rest  upon  a  solid  foundation.  Do  they  not  cover 
this  case;  and  are  they  not  decisive  of  the  question  before  us! 

§  1667.  Stay  laios  and  exemption  laws  equally  impair  the  obligation  of  pre- 
existing contracte. 

We  will,  however,  further  examine  the  subject.  It  is  the  established  law  of 
North  Carolina  that  stay  laws  are  void,  because  they  are  in  conflict  with  the 
national  constiti^tion.  Jacobs  v.  Smallwood,  63  N.C,  112;  Jones  v.  Crittenden, 
1  Law  Repos.  (N.  C),  385;  Barnes  v.  Barnes,  8  Jones  (N.  C.)  L.,  866.  This 
ruling  is  clearly  correct.  Such  laws  change  a  term  of  the  contract  by  post- 
poning the  time  of  payment.  This  impairs  its  obligation  by  making  it  less 
valuable  to  the  creditor.  But  it  does  this  solely  by  operating  on  the  remedy. 
The  contract  is  not  otherwise  touched  by  the  offending  law.  Let  us  suppose  a 
case.  A  party  recovers  two  judgments, —  one  against  A.,  the  other  against  B., — 
each  for  the  sum  of  $1,500,  upon  a  promissory  nota  Each  debtor  has  property 
worth  the  amount  of  the  judgment,  and  no  more.  The  legislature  thereafter 
passes  a  law  declaring  that  all  past  and  future  judgments  shall  be  collected  '^  in 
four  equal  annual  instalments."  At  the  same  time,  another  law  is  passed, 
which  exempts  from  execution  the  debtor's  property  to  the  amount  of  $1,500. 
The  court  holds  the  former  law  void  and  the  latter  valid.  Is  not  such  a  result 
a  legal  solecism?  Can  the  two  judgments  be  reconciled?  One  law  postpones 
the  remedy,  the  other  destroys  it;  except  in  the  contingency  that  the  debtor 
shall  acquire  more  property, — a  thing  that  may  not  occur,  and  that  cannot 
occur  if  he  die  before  the  acquisition  is  made.  Both  laws  involve  the  same 
principle  and  rest  on  the  same  basis.  They  must  stand  or  fall  together.  The 
concession  that  the  former  is  invalid  cuts  away  the  foundation  from  under  the 
latter.  If  a  state  may  stay  the  remedy  for  one  fixed  period,  however  short,  it 
may  for  another,  however  long.  And  if  it  may  exempt  property  to  the  amount 
here  in  question,  it  may  do  so  to  any  amount.  This,  as  regards  the  mode  of 
impairment  we  are  considering,  would  annul  the  inhibition  of  the  constitution, 
and  set  at  naught  the  salutary  restriction  it  was  intended  to  impose.  The 
power  to  tax  involves  the  power  to  destroy.    McCulIoch  v.  State  of  Maryland, 
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4  Wheat.,  416  (§§  380-398,  supra).     The  power  to  modify  at  discretion  the 
remedial  part  of  a  contract  is  the  same  thing. 

§  1608.  Imprisonment  for  debt  may  he  abolished  even  for  past  debts. 

But  it  is  said  that  imprisonment  for  debt  may  be  abolished  in  all  cases,  and 
that  the  time  prescribed  by  a  statute  of  limitations  may  be  abridged.  Im- 
prisonment for  debt  is  a  relic  of  ancient  barbarism.  Cooper's  Justinian,  658; 
12  Tables,  Tab.  3.  It  has  descended  with  the  stream  of  time.  It  is  a  punish- 
ment rather  than  a  remedy.  It  is  right  for  fraud,  but  wrong  for  misfortune. 
It  breaks  the  spirit  of  the  honest  debtor,  destroys  his  credit,  which  is  a  form  of 
capital,  and  dooms  hira,  while  it  lasts,  to  helpless  idleness.  Where  there  ii  no 
fraud,  it  is  the  opposite  of  a  remedy.  Every  right-minded  man  must  rejoice 
when  such  a  blot  is  removed  from  the  statute-book.  But  upon  the  power  of  a 
state,  even  in  this  class  of  cases,  see  the  strong  dissenting  opinion  of  Mr.  Justice 
Washington,  in  Mason  v.  Haile,  12  Wheat.,  370. 

§  1669.  Statutes  of  limitation  do  not  impair  the  obligation  of  contracts. 

Statutes  of  limitation  are  statutes  of  repose.  They  are  necessary  to  the  wel- 
fare of  society.  The  lapse  of  time  constantly  carries  with  it  the  means  of 
proof.  The  public  as  well  as  individuals  are  interested  in  the  principle  upon 
which  they  proceed.  They  do  not  impair  the  remedy,  but  only  require  its  ap- 
plication within  the  time  specified.  If  the  period  limited  be  unreasonably 
short,  and  designed  to  defeat  the  remedy  upon  pre-existing  contracts,  which 
was  part  of  their  obligation,  we  should  pronounce  the  statute  void.  Otherwise, 
we  should  abdicate  the  performance  of  one  of  our  most  important  duties.  The 
obligation  of  a  contract  cannot  be  substantially  impaired  in  any  way  by  a  stale 
law.  This  restriction  is  beneficial  to  those  whom  it  restrains,  as  well  as  to 
others.  No  community  can  have  any  higher  public  interest  than  in  the  faith- 
ful performance  of  contracts  and  the  honest  administration  of  justice.  The 
inhibition  of  the  constitution  is  wholly  prospective.  The  states  may  legislate 
as  to  contracts  thereafter  made,  as  they  may  see  fit.  It  is  only  those  in  exist- 
ence when  the  hostile  law  is  passed  that  are  protected  from  its  eflFect. 

In  Bronson  v.  Kinzie,  1  How.,  311  (§§  1650-55,  supra\  the  subject  of  exemp- 
tions was  touched  upon,  but  not  discussed.  There  a  mortgage  had  been 
executed  in  Illinois.  Subsequently,  the  legislature  passed  a  law  giving  the 
mortgagor  a  year  to  redeem  after  sale  under  a  decree,  and  requiring  the  land 
to  be  appraised,  and  not  to  be  sold  for  less  than  two-thirds  of  the  appraised 
value.  The  law  was  held  to  be  void  in  both  particulars  as  to  pre-existing  con- 
tracts. .  What  is  said  as  to  exemptions  is  entirely  obiter;  but,  coming  from  so 
high  a  source,  it  is  entitled  to  the  most  respectful  consideration.  The  court, 
speaking  through  Mr.  Chief  Justice  Taney,  said:  A  state  '*may,  if  it  thinks 
proper,  direct  that  the  necessary  implements  of  agriculture,  or  the  tools  of  the 
mechanic,  or  articles  of  necessity  in  household  furniture,  shall,  like  wearing 
apparel,  not  be  liable  to  execution  on  judgments.  Eegulations  of  this  descrip- 
tion have  always  been  considered  in  every  civilized  community  as  properly 
belonging  to  the  remedy,  to  be  executed  or  not  by  every  sovereignty,  according 
to  its  own  views  of  policy  and  humanity."  He  quotes  with  approbation  the 
passage  which  we  have  quoted  from  Green  v.  Biddle.  To  guard  against  pos- 
sible misconstruction,  he  is  careful  to  say  further:  "Whatever  belongs  merely 
to  the  remedy  may  be  altered  according  to  the  will  of  the  state,  provided  the 
alteration  does  not  impair  the  obligation  of  the  contract.  But,  if  that  effect 
is  produced,  it  is  immaterial  whether  it  is  done  by  acting  on  the  remedy,  or  di- 
rectly on  the  contract  itself.     In  either  case,  it  is  prohibited  by  the  constitu- 
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lion."  .  The  learned  chief  jastice  seems  to  have  had  in  his  mind  the  maxim 
"^  minimis,^^  etc.  Upon  no  other  ground  can  any  exemption  be  justified. 
''Policy  and  human-ity  "  are  dangerous  guides  in  the  discussion  of  a  legal  prop- 
osition. He  who  follows  them  far  is  apt  to  bring  back  the  means  of  error  and 
delasion.  The  prohibition  contains  no  qualification,  and  we  have  no  judicial 
authority  to  interpolate  any.     Our  duty  is  simply  to  execute  it. 

Where  the  facts  are  undisputed,  it  is  always  the  duty  of  the  court  to  pro- 
nounce the  legal  result.  Merchants'  Bank  v.  State  Bank,  10  Wall.,  604.  Here 
there  is  no  questfon  of  legislative  discretion  involved.  With  the  constitutional 
prohibition,  even  as  expounded  by  the  late  chief  justice,  before  us  on  one  hand, 
and  on  the  other  the  state  constitution  of  1868,  and  the  laws  passed  to  carry 
out  its  provisions,  we  cannot  hesitate  to  hold  that  both  the  latter  do  seriously 
impair  the  obligation  of  the  several  contracts  here  in  question.  We  say,  as 
was  said  in  Gunn  v.  Barry,  15  Wall.,  622  (§§  1659-63,  supra),  that  no  one  can 
cast  .his  eyes  upon  the  new  exemptions  thus  created  without  being  at  once 
struck  with  their  excessive  character,  and  hence  their  fatal  magnitude.  The 
claim  for  the  retrospective  efficacy  of  the  constitution  or  the  laws  cannot  he 
supported.  Their  validity  as  to  contracts  subsequently  made  admits  of  no 
doubt.  Bronson  v.  Kinzie,  supra. 
.   §  1 670.  The  history  of  the  contract  clause. 

The  history  of  the  national  constitution  throws  a  strong  light  upon  this  sub- 
j^cL  Between  the  close  of  the  war  of  the  Eevolution  and  the  adoption  of  that 
instrument,  unprecedented  pecuniary  distress  existed  throughout  the  country. 
''The  discontents  and  uneasiness,  arising  in  a  great  measure  from  the  embar- 
rassment in  which  a  great  number  of  individuals  were  involved,  continued  to 
become  more  extensive.  At  length,  two  great  parties  were  formed  in  every 
state,  which  were  distinctly  marked,  and  which  pursued  distinct. objects  with 
systematic  arrangement."  5  Marshall's  Life  of  Washington,  85.  One  party 
sought  to  maintain  the  inviolability  of  contracts,  the  other,  to  impair  or  destroy 
them.  "The  emission  of  paper  money,  the  delay  of  legal  proceedings,  and 
the  suspension  of  the  collection  of  taxes,  were  the  fruits  of  the  rule  of  the 
latter,  wherever  they  were  completely  dominant."  Id.,  86.  "The  system 
called  justice  was,  in  some  of  the  states,  iniquity  reduced  to  elementary  prin- 
ciples." .  .  .  "In  some  of  the  states,  creditors  were  treated  as  outlaws. 
Bankrupts  were  armed  with  legal  authority  to  be  persecutors,  and,  by  the  shock 
of  all  confidence,  society  was  shaken  to  its  foundations."  Fisher  Ames'  Works 
(ed.  of  1809),  120.  "Evidences  of  acknowledged  claims  on  the  public  would 
not  command  in  the  market  more  than  one-fifth  of  their  nominal  value.  The 
bonds  of  solvent  men,  payable  at  no  very  distant  day,  could  not  be  negotiated 
but  at  a  discount  of  thirty,  forty  or  fifty  per  cent,  per  annum.  Landed  prop- 
erty would  rarely  command  any  price;  and  sales  of  the  most  common  articles 
for  ready  money  could  only  be  made  at  enormous  and  ruinous  depreciation. 
State  legislatures,  in  too  many  instances,  yielded  to  the  necessities  of  their  con- 
stituents and  passed  laws  by  which  creditors  were  compelled  to  wait  for  the 
payment  of  their  just  demands,  on  the  tender  of  security,  or  to  take  property 
at  a  valuation,  or  paper  money  falsely  purporting  to  be  the  representative  of 
specie."  3  Ramsey's  Hist.  U.  S.,  77.  "  The  effects  of  these  laws  interfering 
between  debtors  and  creditors  were  extensive.  They  destroyed  public  credit 
and  confidence  between  man  and  man,  injured  the  morals  of  the  people,  and  in 

many  instances  insured  and  aggravated  the  ruin  of  the  unfortunate  debtors  for 
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whose  temporary  relief  they  were  brought  forward."  2  Ramsey's  Hist.  South 
Carolina,  429. 

Besides  the  large  issues  of  continental  money,  nearly  all  the  states  issued 
their  own  bills  of  credit.  In  many  instances  the  amount  was  very  large. 
Phillips'  Historical  Sketches  of  American  Paper  Currency,  2d  Series,  29.  The 
depreciation  of  both  became  enormous.  Only  one  per  cent,  of  the  ^^  conti- 
nental money"  was  assumed  by  the  new  government.  Nothing  more  was 
ever  paid  upon  it.  Id.,  194;  Act  of  August  4,  1790,  sec.  4  (1  Stat.,  140).  It 
is  needless  to  trace  the  history  of  the  emissions  by  the  states.  The  treaty  of 
peace  with  Great  Britain  declared  that  ^^  the  creditors  on  either  side  shall  meet 
with  no  lawful  impediment  to  the  recovery  of  the  full  amount  in  sterling 
money  of  all  bona  fide  debts  heretofore  contracted."  The  British  minister  com- 
plained earnestly  to  the  American  secretary  of  state  of  violations  of  this  guar- 
anty. Twenty-two  instances  of  laws  in  conflict  with  it  in  different  states  were 
specifically  named.  1  Amer.  State  Papers,  pp.  195,  196,  199  and  237.  In 
South  Carolina,  "  laws  were  passed  in  which  property  of  every  kind  was  made 
a  legal  tender  in  payment  of  debts,  although  payable  according  to  contract 
in  gold  and  silver.  Other  laws  installed  the  debt,  so  that  of  sums  already 
due  only  a  third,  and  afterwards  only  a  fifth,  was  securable  in  law."  2  Ram- 
sey's Hist.  S.  C,  429.  Many  other  states  passed  laws  of  a  similar  character. 
The  obligation  of  the  contract  was  as  often  invaded  after  judgment  as  be- 
fore. The  attacks  were  quite  as  common  and  effective  in  one  way  as  in  the 
other.  To  meet  these  evils  in  their  various  phases,  the  national  constitution 
declared  that  ^'  no  state  should  emit  bills  of  credit,  make  anything  but  gold 
and  silver  coin  a  legal  tender  in  payment  of  debts,  or  pass  any  law  .  .  . 
impairing  the  obligation  of  contracts."  All  these  provisions  grew  out  of  pre- 
vious abuses.  2  Curtis'  Hist,  of  the  Const.,  366.  See,  also,  The  Federalist, 
Kos.  7  and  44.  In  the  number  last  mentioned,  Mr.  Madison  said  that  such 
laws  were  not  only  forbidden  by  the  constitution,  but  were  "  contrary  to  the 
first  principles  of  the  social  compact,  and  to  every  principle  of  sound  legisla- 
tion."   - 

The  treatment  of  the  malady  was  severe,  but  the  cure  was  complete.  "No 
sooner  did  the  new  government  begin  its  auspicious  course  than  order  seemed 
to  arise  out  of  confusion.  Commerce  and  industry  awoke,  and  were  cheerful 
at  their  labors,  for  credit  and  confidence  awoke  with  them.  Everywhere  was 
the  appearance  of  prosperity,  and  the  only  fear  was  that  its  progress  was  too 
rapid  to  consist  with  the  purity  and  simplicity  of  ancient  manners."  Fisher 
Ames'  Works  (ed.  of  1809),  122.  "  Public  credit  was  reanimated.  The  owners 
of  property  and  holders  of  money  freely  parted  with  both,  well  knowing  that 
no  future  law  could  impair  the  obligation  of  the  contract,"  2  Kamsey's  History 
of  South  Carolina,  433. 

Mr.  Chief  Justice  Taney,  in  Bronson  v.  Kinzie,  supra^  speaking  of  the  pro- 
tection of  the  remedy,  said :  "It  is  this  protection  which  the  clause  of  the 
constitution  now  in  question  mainly  intended  to  secure."  The  point  decided  in 
Dartmouth  College  v.  Woodward,  4  Wheat.,  518  (§§  2099-2117,  infra),  had  not, 
it  is  believed,  when  the  constitution  was  adopted,  occurred  to  any  one.  There 
is  no  trace  of  it  in  the  Federalist,  nor  in  any  other  contemporaneous  publica- 
tion. It  was  first  made  and  judicially  decided  under  the  constitution  in  that 
case.  Its  novelty  was  admitted  by  Mr.  Chief  Justice  Marshall,  but  it  was  met 
and  conclusively  answered  in  his  opinion. 
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§  1671.  Ths  remedy  for  a  breach  of  a  contract  is  apart  of  its  obligation^  and 
a  law  or  constitutional  provision  which  abridges  the  remedy  impairs  the  obligation. 

We  thiDk  the  views  we  have  expressed  carry  out  the  intent  of  contracts  and 
the  intent  of  the  constitution.  The  obligation  of  the  former  is  placed  under 
the  safeguard  of  the  latter.  No  state  can  evade  it;  and  congress  is  incompe- 
tent to  authorize  such  invasion.  Its  position  is  impregnable,  and  will  be  so 
while  the  organic  law  of  the  nation  remains  as  it  is.  The  trust  touching  the 
subject  with  which  this  court  is  charged  is  one  of  magnitude  and  delicacy. 
We  must  always  be  careful  to  see  that  there  is  neither  non-feasance  nor  mis- 
feasance on  our  part. 

The  importance  of  the  point  involved  in  this  controversy  induces  us  to  restate 
succinctly  the  conclusions  at  which  we  have  arrived,  and  which  will  be  the 
ground  of  our  judgment.  The  remedy  subsisting  in  a  state  when  and  where  a 
contract  is  made  and  is  to  be  performed  is  a  part  of  its  obligation,  and  any 
subsequent  law  of  the  state  which  so  affects  that  remedy  as  substantially  to 
impair  and  lessen  the  value  of  the  contract  is  forbidden  by  the  constitution, 
and  is,  therefore,  void. 

The  judgment  of  the  supreme  court  of  North  Carolina  will  be  reversed,  and 
the  cause  will  be  remanded  with  directions  to  proceed  in  conformity  to  this 
opinion ;  and  it  is  so  ordered. 

Mr.  Justice  Harlan  dissented. 

* 

§1672.  In  general. — The  prohibition  upon  the  states  passing  laws  impairing  the  obligation 
of  contracts  was  contemplated  merely  to  embrace  contracts  respecting  property,  or  some  ob- 
ject of  value,  and  conferring  rights  which  may  be  asserted  in  a  court  of  justice.  Dartmouth 
College  V.  Woodward,  4  Wheat.,  518  (§§  2099-2117). 

)^*  1678.  A  contract  is  an  agreement  in  which  a  party  undertakes  to  do,  or  not  to  do.  a  par- 
ticular thing.  The  law  binds  him  to  perform  his  undertaking,  and  this  is  the  obligation  of 
his  contract.     Sturges  v,  Crowninshield,  4  Wheat.,  122  (§§  1987-89). 

^  1674.  Obligation  defined, —  The  obligation  of  a  contract,  in  the  constitutional  sense,  is 
the  means  provided  by  law  by  which  it  can  be  enforced, —  by  which  the  parties  can  be  obliged 
to  perform  it.  Whatever  legislation  lessens  the  efficacy  of  these  means  impairs  the  obliga- 
tion. If  it  tend  to  poetpone  or  retard  the  enforcement  of  the  contract,  the  obligation  of  the 
latter  is  to  that  extent  weakened.     Louisiana  v.  New  Orleans,*  12  Otto,  203.    See  g  1615. 

$$  1675.  The  obligation  of  a  contract,  in  the  sense  in  which  those  words  are  used  in  the  con- 
stitution, is  that  duty  of  performance  which  is  recognized  and  enforced  by  the  laws.  This 
includes  the  remedy,  and  if  the  law  is  so  changed  that  the  means  of  legally  enforcing  this 
duty  are  materially  impaired,  the  obligation  of  the  contract  no  longer  remains  the  same,  and 
the  law  making  the  change  is  unconstitutional.  Curran  v.  State  of  Arkansas,  15  How.,  819 
(Corporations,  ^  1316-29);  Louisiana  v.  New  Orleans,*  12  Otto,  203;  Ogden  v.  Saunders,  12 
Wheat,  213  (§5J  1940-2003). 

g  1676.  Impairing  the  remedy. —  A  creditor  by  contract  has  a  vested  right  to  the  remedies 
for  the  recovery  of  the  debt  which  existed  at  law  when  the  contract  was  made,  and  the  state 
legislature  cannot  take  them  away  without  impairing  the  obligation  of  the  contract,  though 
it  may  modify  them,  and  even  substitute  others,  if  a  sufficient  remedy  be  left,  or  another 
sufficient  one  be  provided.  The  law  is  in  effect  a  part  of  the  contract.  So  where  a  new 
remedy  is  given  by  law  after  a  contract  has  been  made,  it  cannot  be  taken  away  if  the  cred- 
itor has  acquired  vested  rights  thereunder,  and  the  repeal  of  the  statute  cannot  affect  his 
rights.  Memphis  v.  United  States,  7  Otto,  295  i^  1888-94);  Ogden  r.  Saunders,  12  Wheat., 
213  ig8  1940-2003);  Von  Hoffman  v.  City  of  Quincy,  4  Wall.,  535  (§§  1877-82).  See  §g  1614, 
1615.  1622,  1629. 

g  1677.  The  act  of  the  legislature  of  Missouri  of  March  8,  1879,  known  as  the  ''  Cottey 
Act,^  if  it  applies  to  judgments  on  county  aid  bonds  issued  prior  to  its  passage,  is  in  conflict 
with  the  clause  of  the  constitution  of  the  United  States  forbidding  states  to  pass  any  law 
impairing  the  s^bligation  of  a  contract,  for  the  reason  that  it  makes  the  remedy  of  the  holder 
of  such  bonds  less  certain  and  direct.     United  States  v.  Lincoln  Ck>unty,  5  Dill.,  204. 

g  1678.  Any  cliange  in  the  remedy  which  practically  cuts  off  a  portion  of  the  cause  of  ac- 
tion, or  renders  the  contract  of  less  available  worth,  is  as  much  within  the  constitutional 
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inhibition  against  the  passage  by  a  state  of  a  law  impairing  the  obligation  of  a  contract,  as  a 
law  which  strikes  directly  at  the  contract  itself.  The  remedy  existing  at  the  time  the  con- 
tract is  made  is  a  part  of  the  obligatfbn  of  the  contract,  as  entering  into  the  contemplation  of 
the  parties  at  the  time,  and  it  should  be  no  more  in  the  power  of  the  legislature  to  impair 
that  in  such  a  way  as  to  render  the  contract  of  less  value,  than  it  is  to  impair  the  contract 
itself.    Burton  v.  Town  of  Koshkonong«  4  Fed.  R.,  877. 

§  1679.  A  law  enabling  banks  to  sue  upon  paper  made  payable  to  their  cashiers  merely 
affects  the  remedy,  and  in  no  wise  impairs  t)ie  obligation  of  the  contract  contained  in  prom- 
issory notes  executed  prior  to  its  passage.  Crawford  v.  Branch  Bank  of  Mobile,*  7  How., 
279. 

§  1680.  Power  of  congress.  —  The  inhibition  of  the  constitution  against  the  passage  of  a 
law  impairing  the  obligation  of  a  contract  applies  to  the  states  and  not  to  the  general  govern- 
ment. Bloomer  v.  Stolley,  5  McL.,  165;  Evans  v,  Eaton,  Pet.  C.  C,  322;  Buckner  r.  Street, 
1  Dill.,  249;  Fowler  v,  Dillon,  1  Hughes,  236;  Legal  Tender  Cases,  12  Wall.,  457.  In  the  last 
case  cited,  Field,  J.  (at  page  662),  dissents,  holding  that  congress  cannot  impair  the  obliga- 
tion of  contracts,  in  the  exercise  of  an  implied  power.  And  see  his  dissenting  opinion  in  the 
Sinking  Fund  Cases,  as  well  as  those  of  Justices  Strong  and  Bradley,  9  Otto,  700  (Corpora- 
tions, §?$  1624-69).     Also,  Territory  of  Kansas  v.  Reyburn,  McCahon,  141. 

§  1G81.  Statutes  of  limitAtion. —  A  statute  which  repeals  the  provision  of  the  statute  of 
limitations  relating  to  the  absence  of  the  defendant  from  the  state,  and  thereby  takes  from 
the  plaintiff  all  remedy  upon  his  contract,  without  affording  him  any,  even  the  shortest,  time 
in  which  to  bring  suit  after  the  return  of  the  defendant  to  the  state,  is  unconstitutional,  as 
impairing  the  obligation  of  the  contract.     Johnson  v.  Bond,*  Hemp.,  533. 

§  1<>82.  Statutes  of  limitation  affecting  existing  rights  are  not  unconstitutional  if  a  reason- 
able time  is  given  for  the  commencement  of  an  action  before  the  bar  takes  effect.  Whether 
the  time  limited  is  reasonable  or  not  is  primarily  a  question  for  the  legislature,  and  the  courts 
cannot  overrule  the  decision  of  the  legislature  unless  a  palpable  error  has  been  committed. 
In  judging  of  the  reasonableness  of  the  time,  the  surrounding  circumstances  must  be  con- 
sidered, for  what  is  reasonable  in  a  particular  case  depends  upon  its  particular  facts.  Terry  t\ 
Anderson,  5  Otto,  632 ;  Samples  v.  The  Bank,  1  Woods,  523;  Koshkonong  v.  Burton,  14  Otto, 
674 ;  Barker  v,  Jackson,  1  Paine,  559. 

§  1683.  The  time  fixed  by  a  state  statute  within  which  actions  must  be  brought  upon  causes 
of  action  accruing  before  the  passage  of  the  act  is  not  conclusive,  but  is  subject  to  be  re- 
viewed by  the  courts,  and  if  they  deem  it  unreasonably  short,  it  is  their  duty  to  disregard 
such  statute  as  being  in  violation  of  the  constitutional  inhibition  against  passing  laws  violat- 
ing the  obligation  of  contracts.  A  statute  prescribing  an  unreasonably  short  time  is  not  a 
statute  of  limitation,  but  an  unlawful  destruction  of  a  right,  whatever  it  may  purport  to  be 
by  its  terms.  That  the  legislature  are  the  sole  judges  of  what  is  a  reasonable  time  is  infer- 
entially  conceding  to  them  the  power  of  impairing,  and  even  destroying,  the  obligation  of  a 
contract.     Pereles  v.  City  of  Watertown,  6  Biss.,  84. 

g  1684.  RetroaGtive  laws. —  A  retroactive  statute  may  be  constitutional,  provided  it  is 
remedial  in  its  nature,  and  does  not  impair  the  obligation  of  contracts,  or  disturb  absolute 
vested  rights,  and  goes  only  to  confirm  rights  already  existing,  and  in  furtherance  of  the  rem- 
edy by  curing  defects  and  adding  to  the  means  of  enforcing  existing  obligations.  In  re 
Kirkland,*  12  Am.  L.  Reg.  (N.  S.).  802;  Thompson  v.  Phillips,  Bald.,  284;  Peay  v,  Schenck, 

I  Woolw.,  175;  Albee  v.  May,  2  Paine,  78;  Griffing  t\  Gibb,  McAL,  220;  Schenck  v.  Peay,  1 
Dill.,  267;  Blount  v.  Windley,  5  Otto,  180  (McLean,  J.,  dissenting,  6  McL.,  441);  Satterlee 
V.  Matthewson,  2  Pet..  880  (§§  1630-35);  Watson  v.  Mercer,  8  Pet.,  88  (g§  1849-51);  Curtiss  r. 
Whitney,  13  Wall.,  68  (§  1821).    See  sub-title  V,  supra:  also  §g  20,  638. 

§  1685.  Courts  should  give  changes  of  judicial  construction  in  statutes  the  same  effect,  in 
their  operation  on  contracts  and  existing  contract  rights,  that  they  would  give  to  a  legisla- 
tive enactment ;  that  is  to  say,  make  them  prospective,  but  not  retrospective.  After  a  stat- 
ute has  been  settled  by  judicial  construction,  the  construction  becomes,  so  far  as  contract 
rights  acquired  under  it  are  concerned,  as  much  a  part  of  the  statute  as  the  text  itself,  and  a 
change  of  decision  is  to  all  intents  and  purposes  the  same  in  its  effects  on  contracts  as  an 
amendment  of  the  law  by  means  of  a  legislative  enactment.    Douglass  v.  County  of  Pike, 

II  Otto,  686;  Jn  re  Dunham,*  9  PhiL,  471. 

§  1680.  State  decisions. —  The  construction  given  by  the  courts  of  the  states  to  state  legis- 
lation and  state  constitutions  is  not  conclusive  upon  the  supreme  court  of  the  United  States 
when  it  is  called  upon  to  interpret  the  contracts  of  states,  though  they  may  have  been  made 
in  the  forms  of  law,  or  by  the  instrumentality  of  a  state's  authorized  functionaries,  in  con- 
formity with  state  legislation.  It  may  revise  the  judgment  of  the  supreme  court  of  a  state, 
whenever  such  court  shall  adjudge  that  not  to  be  a  conti-act  which  has  been  alleged,  in  the 
forms  of  legal  proceedings,  by  a  litigant,  to  be  one,  within  the  meaning  of  the  constitutional 
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inhibition  againdt  the  impairing  of  contracts.  Jefferson  Branch  Bank  t\  Skelly,*  1  Black, 
43«.    See  XIII.  7,  infra;  also  g  298. 

§  16S7.  In  a  case  involving  the  question  as  to  what  was  the  statute  of  Michigan  on  a  cer- 
tain subject,  and  in  which  the  interests  of  citizens  of  other  states  came  directly  in  conflict 
with  those  of  the  citizens  of  Michigan ;  where  the  law  in  question  had  been  received  and 
acted  upon  for  thirty  years  in  the  words  of  the  published  statute,  and  had  received  a  settled 
construction  by  the  courts  of  the  United  States  as  well  as  those  of  the  state,  and  had  entered 
as  an  element  in  the  contracts  and  business  of  men,  it  was  held  that  the  United  States  courts 
were  not  bound  to  follow  a  decision  of  the  supreme  court  of  Michigan  declaring  the  statute 
to  be  correctly  contained  in  a  newly  discovered  manuscript  which  read  differently  from  the 
published  statute,  the  law  as  newly  promulgated  having  the  effect  to  destroy  the  vested 
rights  of  citizens  of  other  states,  and  protect  the  citizens  of  Michigan  from  the  payment  of 
admitted  debts.    Pease  v.  Peck,*  18  How.,  695. 

§  loss.  Where  one  indicted  in  a  state  court  for  keeping  a  gaming  table  claimed  in  the  su- 
preme court  of  the  United  States  that  he  was  permitted  to  keep  such  a  table  by  a  state  statute 
which  constituted  a  contract  protected  by  the  federal  constitution,  which  statute  had  been 
repealed  and  the  contract  thus  impaired,  aud  the  supreme  court  of  the  state  had  decided  that 
the  act  claimed  as  a  contract  was  unwarranted  by  the  state  constitution,  and  also  that  it  did 
not  permit  the  keeping  of  a  gaming  table,  the  court  held  this  construction  of  the  statute 
authoritative.    Aicardi  v.  The  State,*  19  Wall.,  685. 

§  1080.  The  decision  of  a  state  court  construing  its  own  statutes,  which  decides  as  to  the 
existence  of  a  contract,  which,  if  valid,  has  been  impaired,  is  i-eviewable  in  the  United  States 
supreme  court.     Wright  v.  Nagle,*  11  Otto,  791. 

^  1090.  The  decisions  of  a  state  court  upon  the  character  of  an  act  under  which  county 
bonds  are  issued,  made  subsequent  to  the  issue  of  the  bonds,  cannot  affect  the  question  of 
their  validity.     Havemeyer  v.  Iowa  County,*  8  Wall,  294. 

§1091.  If  a  contract  when  made  was  valid  under  the  constitution  and  laws  of  the  state, 
as  they  had  been  previously  expounded  by  its  judicial  tribunals,  and  as  they  were  understood 
at  the  time,  no  subsequent  action  by  the  legislature  or  the  judiciary  will  be  regarded  by  the 
supreme  court  of  the  United  States  as  establishing  its  invalidity.    Olcott  v.  The  Supervisors,* 

10  Wall.,  678. 

§  1092.  Neither  legislation  nor  contrary  judicial  determination  can  impair  the  obligation  of 
a  contract  whose  validity  was  recognized  by  the  legislature  and  courts  at  the  time  it  was 
made.  Chicago  v.  Sheldon.  9  Wall.,  50  (§g  2812-15);  Louisiana  v.  Pilsbury,  15  Otto,  278 
(§§  1869-76);  Olcott  v.  The  Supervisors,*  16  Wall.,  678;  County  of  Livingston  v.  Darlington,* 

11  Otto,  407;  Havemeyer  v.  Iowa  Co.,*  8  Wall.,  294;  Thomson  v.  Lee  County,  8  Wall.,  827; 
Qelpcke  v.  City  of  Dubuque,  1  Wall.,  175;  Butz  v.  City  of  Muscatine,  8  Wall.,  575;  Mitchell 
r.  Burlington,  4  Wall.,  270. 

g  1098.  Upon  an  indictment  for  the  offense  of  maintaining  a  lottery,  a  decision  of  the 
state  supreme  court,  holding  a  statute  authorizing  the  defendant  to  maintain  a  lottery  upon 
making  a  yearly  payment  into  the  treasury  to  be  a  contract  which  a  subsequent  repealing 
act  could  not  impair,  is  not  conclusive  upon  the  same  court  as  to  the  constitutionality  of  the 
act  authorizing  the  lottery,  in  a  subsequent  case  of  like  kiud  against  the  same  defendant  for 
a  subsequent  offense,  the  constitutionality  of  the  act  not  having  been  passed  upon  in  the 
former  case,  although  it  might  have  been  if  presented.    Boyd  v,  Alabama,*  4  Otto,  645. 

g  1094.  Contraets  for  sale  of  slaves.—  A  judgment  rendered  by  a  court  of  the  state  of 
Georgia,  in  November,  1861,  for  the  purchase  money  and  price  of  slaves,  the  contract  being 
valid  by  the  laws  of  the  state  at  the  time  it  was  mside  and  at  the  time  of  the  judgment,  may 
be  enforced  since  the  close  of  the  rebellion,  notwithstanding  the  provision  in  the  constitution 
of  that  state  of  18^,  which  declares  that  "  no  court  or  officer  shall  have,  nor  shall  the  gen- 
eral assembly  give,  jurisdiction  or  authority  to  try  or  give  judgment  on  or  enforce  any  debt, 
the  consideration  of  which  was  a  slave  or  slaves,  or  the  hire  thereof.'*  French  v.  Tumlin,*  10 
Am.  L.  Reg.  (N.  a),  641 ;  S.  C,  14  Int.  Rev.  Rec,  141.    See  ^  1592-94,  1619. 

§  1095.  The  plaintiff,  in  an  action  instituted  in  1866,  declared  on  a  note  executed  to  him  by 
the  defendant  in  1859.  The  defendant  pleaded,  successfully,  in  abatement,  that  the  consider- 
ation of  the  note  was  a  slave,  and  that  by  the  constitution  of  the  state  (Georgia)  of  1868, 
made  and  adopted  since  the  last  pleadings  m  the  case,  it  was  provided  that  no  court  or  officer 
should  have  jurisdiction,  nor  should  the  general  assembly  give  jurisdiction,  to  try  or  give 
judgment  on,  or  enforce  any  debt,  the  consideration  of  which  was  a  slave  or  the  hire  thereof. 
It  was  held  in  the  supreme  court  of  the  United  States  that  this  provision  impaired  the  obliga- 
tion of  the  contract,  and  was  therefore  void.    White  v.  Hart,*  18  Wall.,  647. 

8  1090.'  Dlscrlmlnatliig  against  taxes  leried  to  pay  Jndgments  on  bonds.—  The  law  of 
Iowa  of  1869,  which  discriminates  specially  against  taxes  levied  to  pay  judgments  on  railroad 
bonda,  is,  in  view  of  the  laws  in  force  when  the  bonds  were  issued,  unconstitutional  and  void, 
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under  the  proviBion  of  the  national  constitution  prohibiting  the  states  from  passing  laws  im- 
pairing the  obligation  of  contracts.  Lansing  v.  County  Treasurer,  1  Dill.,  53S;  United  States 
V.  Treasurer  of  Muscatine  County,*  12  Int.  Rev.  Rec.,  58. 

§  1097.  Limiting  tolls  of  canal. —  A  law  of  congress  is  void  which  limits  the  tolls  of  a 
canal,  if  it  thereby  divests  a  vested  right  of  the  bondholders  to  have  such  tolls  applied  to  the 
payment  of  the  bonds.     United  States  v,  Louis\ilIe^&  Portland  Canal  Co.,  1  Flip.,  371. 

§  1098.  Confederate-money  contracts. —  A  provision  in  a  state  constitution  declaring  all 
contracts  **  the  consideration  of  which  was  Confederate  money,**  etc.,  void,  is,  so  far  as  it 
affects  a  contract  made  when  Confederate  money  was  recognized  in  that  state,  unconsti- 
tutional, as  impairing  the  obligation  of  the  contract.  Delmas  v.  Insurance  Co.,*  14  Wall.,  661. 
See  g  1705. 

§  1 099.  The  decision  of  a  state  court,  holding  promissory  notes  and  a  mortgage  nullities, 
on  the  ground  that  the  '*  Confedeitite  currency  *' which  constituted  their  consideration  was 
illegal  according  to  the  law  of  the  state  at  the  time  the  contract  was  made,  is  not  repugnant 
to  the  constitution.    Bethell  v.  Demaret,  10  Wall.,  537. 

§  1 709.  A  state  statute  which  provided  that,  in  actions  on  a  certain  class  of  contracts  made 
in  the  Confederate  States  during  the  war  in  Confederate  currency,  the  jury  shall  take  into 
consideration  the  consideration  for  the  contract,  and  determine  the  value  of  the  contract  in 
the  existing  currency  of  the  particular  locality  in  which  the  contract  was  to  be  performed, 
regardless  of  the  value  stipulated  by  the  parties,  is  unconstitutional  and  void  as  impairing 
the  obligation  of  a  contract.  Contracts  not  illegal  must  be  enforced  as  made  by  the  parties, 
even  as  against  state  legislation  interfering  with  their  terms.  Wilmington  &  Weldon  R*y 
Co.  V,  King,  1  Otto,  4, 

§  1701.  To  correct  a  judgment  rendered  by  default  upon  a  Confederate  contract  made  with 
reference  to  a  depreciated  currency,  so  as  to  make  it  correspond  in  the  amount  recovered  to 
the  intention  of  the  parties,  and  render  it  consistent  with  justice  and  equity,  is  not  to  impair 
a  contract  in  the  sense  that  is  forbidden  by  the  constitution.    Fowler  v»  Dillon,  1  Hughes,  236. 

§  1702.  New  remedy. —  An  act  giving  a  new  remedy  in  the  nature  of  a  bill  of  review  is 
not  unconstitutional  though  retrospective  in  its  opemtion.  Sampeyreac  v.  United  States,  7 
Pet.,  240. 

§  1708.  Jndgments. —  Though  a  judgment  may  be  considered  as  a  contract  for  some  pur- 
poses, yet  it  is  rather  the  evidence  of  a  pre-existing  contract,  and  is  a  higher  evidence  of  such 
contract,  because  it  has  the  sanction  of  judicial  determination;  and  in  deciding,  in  view  of 
the  constitutional  prohibition  against  state  legislation  impairing  the  obligation  of  contracts, 
how  such  judgment  is  affected  by  state  legislation,  courts  must  look  mainly  to  the  original 
contract.     Blount  v.  Windley,  5  Otto,  176. 

§1704.  Change  in  law  after  Judgment  for  land  taken.— The  legislature  of  New  York 
passed  an  act  providing  for  the  widening  and  straightening  of  Broadway  in  the  city  of  Ne^^ 
York,  and  that  all  the  acts  of  the  legislature  then  in  force  relating  to  the  opening,  improving 
and  widening  of  streets  in  the  city  should  apply  to  Broadway  thus  laid  out.  There  was  an 
act  in  force  at  the  time  which  made  the  report  of  the  commissioners  in  the  assessment  and 
award  of  damages  for  injury  to  property,  when  confirmed  by  the  court,  final  and  conclusive 
upon  all  parties;  and  giving  to  the  owner  the  right  to  receive  the  damages  awarded  within 
four  months  after  the  confirmation  of  the  report.  Within  two  months  after  the  confirma- 
tion of  the  commissioners'  report  in  the  case  of  Broadway,  the  legislature  passed  an  act  au- 
thorizing an  appeal  from  the  order  of  confirmation,  and  also  providing  for  the  correcting  or 
vacating  this  order  on  motion  in  behalf  of  the  city  to  any  of  the  judges  of  the  supreme 
court,  for  fraud  or  irregularity.  It  was  decided  that  this  act  did  not  impair  the  obligation  of 
any  contract  between  the  city  and  property  owners  to  whom  the  commissionera  had  awarded 
dainages.  There  was  no  contract  within  the  meaning  of  the  constitutional  provision  against 
the  impairing  of  contracts.    Garrison  v.  City  of  New  York,  21  Wall.,  196. 

§  1705.  Proof  that  bills  were  not  used  in  aid  of  rebellion.— That  provision  in  the  con- 
stitution of  Georgia  which  throws  the  burden  of  proof  on  the  plaintiff,  in  an  action  on  bills, 
to  show  that  the  bills  have  never  been  used  in  the  rebellion,  if  only  the  defendant  will  swear 
that  he  has  reason  to  believe  they  were  so  used,  is  held  to  impose  upon  the  plaintiff  an  im- 
possibility, and  is  tantamount  to  destroying  the  contract  on  the  simple  oath  of  the  defendant 
as  to  his  belief,  and  therefore  unconstitutional.    Marsh  v.  Burrows,  1  Woods.  463.     See  §  1698. 

§  1700.  Legal  tender  aetg. —  The  obligation  of  a  contract  to  pay  money  is  to  pay  that 
which  the  law  shall  recognize  as  money  when  the  payment  is  to  be  made.  Every  contract 
for  the  payment  of  money,  simply,  is  necessarily  subject  to  the  constitutional  power  of  the 
government  over  the  currency,  whatever  that  power  may  be,  and  the  obligation  of  the  parties 
is  assumed  with  refei*ence  to  that  power.  An  act  of  congress,  making  treasury  notes  a  le;2:al 
tender  for  the  payment  of  debts  already  contracted,  does  not  therefore  impair  the  obligation 
of  contracts.    Legal  Tender  Cases,  12  Wall.,  457.    See  Monbt. 
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%  1707.  Aets  affecting  liens.—  A  lien  given  by  a  state  law  npon  a  vessel  may  be  divested 
by  that  law.  A  person  taking  sucli  a  lien  is  subject  to  all  the  provisions  for  divesting  it  con- 
tained in  statutes  passed  anterior  to  his  lien.  Ashbrook  v.  The  Steamer  Gk>lden  Gate,  Newb., 
807. 

§  1708.  A  lien  given  by  the  maritime  law  of  the  United  States  is  as  much  a  vested  right  as. 
a  mortgage,  and  it  is  a  contract  which  the  legislature  of  a  state  can  pass  no  law  to  impair. 
IbidL 

§  1709.  A  state,  by  acts  of  its  legislature,  pledged  the  revenue  of  certain  public  works  to 
the  payment  of  bonds  issued  by  the  state  in  aid  of  such  public  works.  Held,  that  these  acts 
created  a  Hen  on  the  public  work  and  its  revenues,  and  as  the  lien  was  one  which  arose  on 
contract,  it  was  one  which  could  not  be  impaired  by  subsequent  legislation.  Trustees  of  the 
Wabaah  &  Erie  Canal  Ck>.  v.  Been,  2  Black,  452. 

§  1710.  Bemlsgion  by  legislature  of  penalty  of  contract. —  A  state  law  remitting  a  pen- 
alty or  forfeiture,  imposed  as  a  condition  of  a  breach  of  a  contract,  is  constitutional.  So 
where  the  state  of  Maryland  agreed,  by  act  of  the  legislature,  to  give  a  railway  company  a 
certain  sum  of  money,  and  made  it  the  duty  of  the  company  to  build  the  road  through  cer- 
tain towns,  and  provided  that  if  it  did  not  it  should  forfeit  a  certain  sum  to  the  state  for 
the  use  of  a  certain  county,  it  was  held  that  an  act  of  the  legislature,  remitting  the  pen- 
alty incurred  by  reason  of  the  failure  of  the  company  to  build  its  line  through  the  towns  in 
question,  and  for  which  suit  was  brouo:ht,  was  constitutional,  and  was  not  void  as  impairing 
the  obligation  of  a  contract.  The  penalty  was  not  due  as  a  part  of  the  contract,  but  as  a 
punishment  for  its  breach.    State  of  Maryland  v»  Baltimore  &  Ohio  Railroad  Co.,  8  How.,  548. 

§1711.  Betterment  acts— Dne  process  —  Trial  by  Jnry.— The  Betterment  Act  of  Con- 
necticut (R.  S.  185S,  p.  862,  §  17),  which  in  effect  gives  the  defendant  in  ejectment  a  lien  on  the 
land  of  the  plaintiff  for  the  excess  of  improvements  made  by  him  in  good  faith  over  the  rents 
and  profits,  is  not  in  violation  of  the  constitution  of  the  United  States,  as  impairing  the  obliga- 
tion of  contracts,  or  as  depriving  a  person  of  his  property  without  due  process  of  law,  or  as 
depriving  him  of  the  right  of  trial  by  jury.    Griswold  v.  Bragg,  18  Blatch.,  204. 

^  1712.  Trespassers  on  Indian  lands.— A  band  of  Indians  had,  by  treaty  with  the  United 
States,  surrendered  title  to  lands  held  by  them  to  certain  private  parties.  The  consideration 
had  been  paid,  but  possession  had  not  been  given,  and  the  Indians  had  not  been  removed  by 
the  United  States.  Held,  that  a  state  statute  authorizing  the  summary  removal  of  white 
persons  intruding  on  such  lands  was  not  unconstitutional  as  impairing  the  obligation  of  a 
contract,  even  as  against  grantees  of  the  original  grantees,  who  entered  under  them,  because 
they  could  have  no  right  o/  possession  till  the  Indians  were  lawfully  removed.  State  of  New 
York  r.  Dibble,  21  How.,  370. 

§  1713.  Effect  of  tax  deed. —  The  legislature  of  a  state  has  an  unquestionable  right  to  pre- 
scribe what  shall  be  the  effect  of  a  tax  sale  and  deed.  It  may  prescribe  that  such  tax  deed 
shall  not  support  an  action  to  recover  the  land  after  five  years  from  the  time  of  its  being 
recorded.  Such  a  law  is  not  invalid,  as  depriving  the  purchaser  of  his  property  without  due 
process  of  law,  or  as  impairing  the  obligation  of  his  contract  of  purchase,  even  thoup^h  some 
obstacle  existed  which  prevented  him  from  bringing  his  suit  within  the  five  yekrs.  The  risk 
of  such  an  occurrence  was  assumed  by  the  purchaser  in  making  the  purchase.  Barrett  v. 
Holmes,  12  Otto,  056. 

§  1714.  Confiscation  by  ConfNerate  States.— A  law  of  the  Confederate  States  confiscated 
debts  due  from  citizens  of  such  states  to  citizsens  of  the  United  States,  and  such  law  was  en- 
forced in  the  states  of  such  confederation.  Held,  that  such  a  law,  considered  as  a  law  of 
the  confederacy,  was  void,  as  being  the  act  of  an  illegal  organization;  that  considered  as  the 
law  of  a  state  it  was  void  as  impairing  the  obligation  of  a  contract,  and  also  as  violating  that 
pfovision  of  the  constitution  which  secures  to  the  citizens  of  each  state  the  rights  and  privi- 
leges of  the  citizens  of  the  several  states.    Williams  v.  Bruffy,  6  Otto,  188. 

g  I7I0.  Winding  np  InsolTent  bank.— A  law  by  which  the  officers  of  an  insolvent  bank 
o^med  by  the  state  are  directed  to  collect  its  assets  and  pay  them  out  in  the  following  order: 
(1 )  to  the  holders  of  certain  stock  which  is  not  a  debt  of  the  bank  but  of  the  state ;  (2)  to  the 
holders  of  certain  bonds  owing  by  the  state  and  guarantied  by  the  bank,  but  not  yet  due ;  and 
(S)  to  the  holders  of  the  notes  of  the  bank,  being  in  violation  of  the  pledges  by  which  the 
capital  of  the  bank,  though  derived  from  state  resources  or  state  obligations,  was  set  apart 
and  appropriated  as  the  basis  of  the  independent  ciBdit  of  the  bank,  impairs  the  obligation 
of  the  contracts  held  by  the  creditors  of  the  bank.  Barings  v.  Dabney,*  19  Wall.,  1.  See, 
also,  Cnrran  r.  Arkansas,  15  How.,  804  (Corporations,  g^  1816-29).    See  g  1731. 

§1710.  An  act  requiring  the  officers  of  an  insolvent  state  bank  to  collect  its  assets  and  ap- 
propriate them  in  payment  of  certain  specified  debts,  creates,  if  valid,  a  trust  for  the  benefit 
of  the  holders  of  such  debts,  and  a  contract  with  them  which  cannot,  constitutionally,  be  im- 
paired.   (Strong,  Miller  and  Davis,  JJ.,  dissenting.)    Barings  v.  Dabney,*  19  Wall.,  1. 
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§1717.  A  state  law  which  deprives  creditor^  of  a  dissolv'ed  corporation  from  following  its 
effects  into  the  hands  of  those  wlio  hold  them  subject  to  a  trust  for  the  benefit  of  such  cred- 
itors, and  appropriates  the  property  to  other  uses  than  the  discharge  of  its  debts,  impairs  the 
obligation  of  contracts  with  the  corporation,  and  is  unconstitutional  and  void  aa  to  such 
creditors.    Curran  v.  State  of  Arkansas,  15  How.,  810. 

§  1718.  Discliar^ingr  trustee  In  nvill.—  Private  acts  of  a  legislature,  discharging  the  trustees 
named  in  a  will,  at  their  request,  and  appointing  new  ones,  and  authorizing  a  sale  of  a  part  of 
the  estate  without  the  consent  of  the  minors,  wlio  were  entitled  to  the  remainder  in  fee  after 
the  termination  of  the  life  estate,  with  the  assent  of  the  chanoellor.  do  not  impair  any  con- 
tract. There  is  no  matter  of  contract  involved  in  the  substitution  of  new  trustees,  unless 
some  vested  right  of  the  trustees  is  infringed.    Williamson  v,  Suydam,  6  Wall.,  723. 

§  1719.  The  right  of  administrators  in  the  real  estate  of  their  intestate,  as' trustees  for  the 
creditors  of  the  estate,  is  not  such  a  vested  right  that  they  may  not  be  deprived  of  it  by  a  re- 
peal of  the  law  giving  them  authority  to  sell.     Bank  of  Hamilton  t?.  Dudley,  2  Pet.,  533. 

§  1720.  Vested  rights  may  be  acquired  under  a  law  enacted  after  the  making  of  a  contract. 
Memphis  v.  United  States,  7  Otto,  293  (g§  1888-M).    See  g§  74,  1613,  1618. 

g  1721.  Tliough  the  divesting  of  vested  rights  of  property  by  state  legislation  is  no  viola- 
tion per  66  of  the  constitution  of  the  United  States,  yet  when  those  rights  are  vested  by  a 
contract  its  obligation  cannot  be  impaired  by  a  state  law.  Bonaparte  v.  Camden  &  Amboy 
R'y  Co.,  Bald.,  220;  Holyoke  Co.  v.  Lyman,  15  Wall.,  500  (g§  2170-76). 

^  1 722.  Debts. —  It  seems  that  the  provision  of  the  constitution  of  the  United  States  pro- 
hibiting laws  impairing  the  obligation  of  contracts  does  not  extend  its  protection  to  the 
obligation  of  an  ordinary  debt.     Sawyer  v.  Parish  of  Concordia,  12  Fed.  K.,  758. 

§  1728.  Marriage  is  not  within  the  meaning  of  the  clause  in  the  constitution  of  the  United 
States  forbidding  the  states  to  pass  any  law  impairing  tlie  obligation  of  contracts.  Ex  rel, 
Hobbs,  1  Woods,  537 ;  Ex  parte  Kinney,  3  Hughes,  9  (g§  883-895) ;  Starr  r.  Hamilton,  Deady, 
278.     See  g§  746.  854,  857,  859. 

§  1724.  Where  persons  of  different  races  intermarry,  and  go  into  a  state  whose  laws  forbid 
such  marriages,  they  are  not  protected  by  the  constitution  of  the  United  States.  Ex  parte 
Kinney,  8  Hughes,  9  (g§  883^95). 

§  1725.  Marriage  is,  in  its  inception,  a  contract,  but  when  established  it  becomes  a  relation. 
This  relation  is  in  no  sense  a  contract.  It  is  rather  a  civil  institution,  beyond  the  caprice  or 
control  of  the  parties  to  it,  to  be  govei*ned  and  regulated  by  law.  This  law,  and  not  contract, 
regulates  and  prescribes  the  rights  of  the  parties  in  the  property  of  each  other,  and  until 
these  become  vested  interests,  the  legislative  power  may  modify  them  from  time  to  time,  to 
suit  the  convenience  and  wants  of  society,  or  to  promote  the  relation,  cr  to  protect  the  parties 
to  it.     StaiT  V.  Hamilton,  Deady.  278. 

§  1726.  Aathorlsing  aid  to  a  railroad.— A  law  authorizing  a  county  to  borrow  money  to 
make  a  railroad  on  the  credit  of  the  county,  and  to  be  paid  by  the  imposition  of  a  tax  on  the 
citizens  thereof,  does  not  infringe  that  article  of  the  constitution  forbidding  the  state  from 
passing  any  law  impairing  the  obligation  of  contracts.  Nor  is  such  a  law  void  as  taking  the 
property  of  the  citizen  without  his  consent  for  a  mere  private  purpose.  McCoy  v.  Wash- 
ington County,*  7  Am.  L.  Reg.,  192. 

§  1727.  The  charter  of  a  railway  company  provided  that  counties  through  which  it  should 
pass  might  become  subscribers  to  its  capital  stock.  After  a  tote  to  subscribe,  but  before  the 
subscription  was  actually  made  by  the  proper  officers  of  the  county,  a  new  constitution  of 
the  state  went  into  operation,  which  provided  that  no  county  should  subscribe  for  stock  in  an 
incorporated  company  unless  it  was  paid  for  at  the  time  of  the  subscription,  or  should  loan 
its  credit  to  such  a  company  or  borrow  money  for  the  purpose  of  taking  stock  therein.  Held, 
that  there  was  no  contract  with  the  railway  company  at  the  time  the  new  constitution 
went  into  effect,  in  the  sense  of  that  term  as  used  in  the  constitution  of  the  United  States  in 
the  clause  forbidding  states  to  pass  any  law  impairing  the  obligation  of  contracts,  and  that 
the  bonds  of  a  county,  issued  after  the  new  constitution  went  into  effect,  in  payment  of  the 
subscription  voted  previously,  are  void.  Aspinwall  v.  Board  of  Commissioners  of  Daviess 
County,  22  How.,  375. 

§  1728.  Bight  to  an  offlce.—  If  a  person  holds  an  office  in  a  college  under  a  lawful  contract 
that  he  is  to  retain  it  during  good  behavior,  at  a  certain  salary,  and  with  certain  fees  annexed, 
the  obligation  of  this  contract  cannot,  consistently  with  the  constitution,  be  impaired  by  the 
legislature.  An  act  of  the  legislature  which  removes  the  person  from  this  office  is  unconsti- 
tutional, where  he  is  removable  only  by  the  board  in  the  manner  pointed  out  by  the  charter. 
Allen  V.  McKeen,  1  Sumn.,  276. 

g  1729.  A  compact  between  two  states,  made  with  the  consent  of  congress,  is  a  contract 
the  obligation  of  which  neither  can  impair.  Green  t\  Biddle,  8  Wheat.,  1  (^  191-206).  But  in 
Pool  V.  Fleeger,  11  Pet.,  186,  the  court  gave  no  opinion  on  the  question  raised,  whether  the 
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inhibition  against  laws  impairing  the  obligation  of  contracts  is  not  to  be  uoderstood  as  nec- 
essarily subject  to  the  exception  of  the  right  of  the  states  to  make  compacts  with  each  other, 
in  order  to  settle  boundaries  and  other  disputed  rights  of  territory  and  jurisdiction. 

§  1780.  The  seventh  article  of  the  compact  between  Virginia  and  Kentucky  provided: 
"  That  all  private  rights  and  interests  of  lands  within  the  said  district,  derived  from  the  laws 
of  Virginia,  shall  remain  valid  and  secure  under  the  laws  of  the  proposed  state,  and  shall  be 
determined  by  the  laws  now  existing  in  this  state."  Subsequently  the  legislature  of  Kentucky 
passed  an  act  relieving  the  occupant  of  land  from  the  payment  of  damages  for  unlawful  de- 
tention of  the  land  before  suit,  and  requiring  the  lawful  owner  to  pay  the  occupant  for 
improvements.  Heldf  that  this  law  violated  the  obligation  of  the  above  provision  of  the  com- 
pact.    Green  v.  Biddle,  8  Wheat.,  1  (§§  191-206). 

§  1781.  Sale  of  property  of  insolvents— Bights  of  mortgagee.— The  constitution  of  New 
Jersey  having  carefully  limited  the  powers  pf  the  legislature  and  separated  them  from  those 
of  tlie  judiciary,  and  having  adopted  the  prohibition  of  the  constitution  of  the  United  States 
against  impairing  the  obligation  of  contracts,  and  prohibited  any  laws  **  depriving  a  party  of 
any  remedy  for  enforcing  a  contract  which  existed  when  the  contract  was  made,"  it  is  held 
that  an  act  authorizing  a  sale,  free  from  incumbrance,  of  the  property  of  an  insolvent  man- 
ufacturing corporation,  which  property  is  already  mortgaged,  and  directing  the  payment  of 
all  codts  and  the  distribution  of  the  residue  of  the  proceeds  among  the  creditors  in  the  order 
of  their  priority,  is  unconstitutional,  because  it  defeats  the  estate  of  the  mortgagee,  without 
payment  or  tender  of  his  whole  debt,  and  gives  a  preference  to  indefinite  costs,  and  deprives 
the  mortgagee  of  his  remedy  given  by  the  covenants  of  his  contract  and  by  the  law  of  the 
land.     Martin  v.  Somerville  Co.,*  3  Wall.  Jr.,  206.  .  See  §  1715. 

g  1782.  Anthorizing  action  on  void  bills. —  Where  a  library  association  had  assumed  bank- 
ing powers  and  issued  bills  which  circulated  as  bank  paper,  but  under  the  statute  such  unau^ 
thorized  banking  was  unlawful,  and  no  action  could  be  sustained  on  the  bills,  it  was  held 
that  a  subsequent  statute  authorizing  the  holders  to  maintain  an  action  on  the  bills  of  the 
association  did  not  impair  the  obligation  of  contracts.  Milne  v.  Huber,*  8  McL.,  212.  See 
g  1616. 

§1788.  Act  allowing  abatement  of  interest.— From  a  period  long  anterior  to  the  adop- 
tion of  the  national  constitution,  the  general  assembly  of  Virginia  having  reserved  to  itself 
the  power  of  intrusting  the  allowance  of  interest,  even  the  rate  permitted  to  be  taken  by 
law,  to  the  discretion  of  the  jury,  this  express  reservation  of  power  has  entered  into  every 
contract  that  has  been  made  between  her  citizens,  and  the  act  of  the  general  assembly  of 
1872,  allowing  the  abatement  of  interest  which  accrued  during  the  civil  war,  does  not  im- 
pair the  obligation  of  contracts.     Harmanson  v.  Wilson,*  1  Hughes,  207. 

§  1784.  Confining  levy  of  tax  to  real  estate.— A  state  law  authorizing  a  city  to  issue  its 
bonds  in  aid  of  a  railroad,  and  providing  for  the  payment  of  the  same  by  an  annual  levy  of 
H  tax  on  all  the  taxable  property  of  the  city,  is  not  a  contract  with  the  bondholders  the  obligar 
tion  of  which  is  violated  by  a  subsequent  law  requiring  the  levy  to  be  made  on  real  estate 
only.  Although  the  state  might  make  such  a  contract,  the  fact  that  it  did  is  not  to  be  as- 
•euDied.    Gilman  n  City  of  Sheboygan,  2  Black,  510. 

§  1785.  Degree  of  impairment  not  material.— If,  by  the  legislative  act,  the  obligation  of 
contracts  is  in  any  degree  impaired,  or  weakened,  or  rendered  less  operative,  the  constitution 
is  violated.     National  Bank  v,  Sebastian  County,  5  DIP..  414  (f%§  1903,  1901).     See  §  1614. 

fS  1788.  The  prohibition  against  impairing  the  obligation  of  contracts  has  no  reference  to 
degrees  of  impairment.  The  largest  and  least  are  alike  forbidden.  Von  Hoffman  v,  Quincy, 
4  WaU.,  535  (§g  1877-82). 

§  1737.  One  of  the  tests  that  a  contract  has  been  impaired  is  that  its  value  has  by  legisla- 
tion been  diminished.  It  is  not  a  question  of  degree  or  manner.  Planters'  Bank  v.  Sharp,  6 
How.,  801  (§^  2177-87). 

g  1738.  Law  in  force  before  contract  was  made.—  A  provision  of  a  state  constitution  can- 
not be  complained  of  as  impairing  the  obligation  of  a  contract  when  it  was  in  force  before 
the  contract  was  made.     Railroad  Co.  v,  McClure,*  10  Wall.,  511. 

g  1789.  Act  pasited  prior,  to  adoption  of  constitution.- The  constitution  of  the  United 
States  did  not  begin  to  operate  before  the  first  Wednesday  in  March,  1789,  and  the  clause 
forbidding  the  states  to  pass  any  law  impairing  the  obligation  of  contracts  does  not  apply  to 
an  act  passed  before  that  date.    Owings  v.  Speed,*  5  Wheat.,  420. 

g  1740.  State  constitution  a  law.— The  constitution  of  a  state  is  a  law  within  the  meaning 
of  the  clause  in  the  constitution  which  declares  that  no  state  shall  pass  any  law  ''  impairing 
the  obligation  of  contracts."    Railroad  Co.  v.  McClure,*  10  Wall.,  511.    See  g§  1627. 1()28. 

%  1741.  A  state  cannot  impair  the  obligation  of  a  contract  by  a  constitutional  provision  any 
more  than  by  an  act  of  its  legislature.    Gray  v,  Davis,*  1  Woods,  420  ;  Gunn  v.  Barry,  15 
WalL,  610  (88  1659-68);  White  v.  Hart,*  13  Wall.,  647;  Raikoad  Co.  v.  McClure,*  10  Wall., 
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611;  Woolsey  V.  Dodge,  6  McL.,  145;  Merchants*  Nat.  Bank  v.  Jefferson  County,  1  McC.^ 
863;  Marsh  v.  Burrows,  1  Woods,  463;  Williams  v.  Bruffy,  6  Otto,  184. 

§  1742.  Constitution  adopted  under  the  Reeonstrnction  Acts.—  It  cannot  be  contended 
that  the  constitution  of  Greorgia  of  1868,  adopted  while  the  state  was  under  the  government 
of  the  Reconstruction  Acts,  was  adopted  under  the  coercion  and  dictation  of  congress,  and 
that  therefore  it  is  the  act  of  congress  rather  than  of  the  state,  and  that  its  provisions  cannot 
be  objected  to  for  the  reason  that  they  impair  the  obligation  of  any  contracts.  White  v. 
Hart,*  13  Wall.,  647. 

§  1743.  The  state  of  Georgia  was  within  the  pale  of  the  Union  during  her  rebellion.  And 
after  her  rebellion,  ^.nd  before  her  representation  was  restored,  she  had  no  more  right  to 
pass  a  law  impairing  the  obligation  of  contracts,  than  she  had  before  the  rebellion  or  after 
her  restoration  to  her  normal  position  in  the  Union.     Ibid.' 

§  1744.  Exemption  from  liability  for  acts  done  during  war.— The  fourth  section  of  the 
constitution  of  Missouri  of  1865  provides  that  no  person  shall  be  prosecuted  in  any  civil 
action  for  any  act  done  after  the  Ist  of  January,  1861,  by  virtue  of  military  authority^ 
vested  in  him  either  by  the  state  or  the  United  States,  or  in  pursuance  to  orders  from  any 
person  vested  with  such  authority;  and  that  '*  if  any  action  or  proceeding  shall  have  hereto- 
fore been,  or  shall  hereafter  be,  instituted  against  any  person  for  the  doing  of  any  such  act, 
the  defendant  may  plead  this  section  in  bar  thereof."  In  1854,  T.  leased  to  D.  a  house  and 
lot  for  twenty  years,  the  lessor  covenanting  to  keep  D.  in  lawful  possession.  In  1860,  T.  sold 
the  fee  to  S.  In  1861,  S.,  as  "colonel  of  the  Home  Guards,"  pursuant  to  an  order  of  his  mili- 
tary superior,  took  possession  of  the  lot,  removed  all  the  buildings  and  used  the  property  for 
his  own  private  purposes.  In  1868,  D.  brought  an  action  of  forcible  entry  and  detainer 
against  S.  to  recover  possession,  before  a  justice  of  the  peace,  and  obtained  judgment.  An  * 
appeal  was  taken,  and  while  the  case  was  pending  the  above  section  of  the  constitution  passed 
into  force.  S.  pleaded  it  successfully  in  the  circuit  court.  It  was  held,  in  the  supreme  court 
of  the  United  States,  that  no  contract  was  impaired  by  this  section,  the  proceeding  having 
no  relation  to  the  rights  of  property  of  the  parties,  but  turning  entirely  on  the  facts  of 
lawful  possession  by  the  plaintiff  and  unlawful  entry  by  the  defendant,  the  local  scatute  prc> 
viding  that  the  merits  of  the  title  should  not  be  inquired  into  in  such  an  action,  and  this 
remedy  not  having  therefore  entered  into  the  contract  between  the  lessor  and  lessee.  Dreh- 
man  v.  Stifle,*  8  Wall.,  595. 

§  1745.  Settling  disputes  concerning  land  titles  — Jury  trial.— The  act  of  New  York  of 
March  24,  1707,  entitled  *'  An  act  to  settle  disputes  concerning  titles  to  land  in  the  county  of 
Onondaga,"  providing  for  the  appointment  of  commissioners  who  shall  sit,  hear  and  deter- 
mine all  disputes  relating  to  such  titles,  and  that  their  award  shall,  if  not  dissented  from  in 
tux}  years,  and  sought  to  be  set  aside  within  three  years  from  its  rendition,  be  final,  and  a  per- 
petual bar  to  any  suit  brought  for  the  recovery  of  such  lands,  does  not  contravene  either  of 
those  provisions  of  the  New  York  constitution  by  which  it  is  declared  that  trial  by  jury  shall 
**be  inviolate  forever,"  and  that  no  new  court  shall  be  instituted  **  but  such  as  shall  proceed 
according  to  the  course  of  the  common  law,"  and  that  no  person  shall  be  deprived  of  his- 
rights  except  '*  by  the  law  of  the  land  or  the  judgment  of  his  peers."  Such  act  is  but  a  statute 
of  limitations ;  the  award  of  the  commissioners  is  of  no  effect,  if  dissented  from ;  the  act 
created  no  new  court,  the  commissioners  lacking  all  the  ordinary  powers  of  courts ;  it  de- 
prives no  one  of  trial  by  jury,  but  expressly  recognizes  it ;  and  the  mere  fact  that  the  act 
relates  to  but  one  county  does  not  make  it  any  less  the  law  of  the  land.  It  does  not  impair  any 
contract  obligations,  and  is  not  open  to  the  objection  of  destroying  vested  rights.  Barker  v. 
Jackson,*  1  Paine,  559. 

§  1746.  Exemption  laws. —  The  power  in  congress  to  pass  a  bankrupt  law  authorizes  it  to- 
adopt,  for  bankruptcy  proceedings,  the  exemption  laws  of  the  state,  exempting  property  as 
against  debts  contracted  before  the  grant  of  such  exemption.  And  where  congress,  after 
proceedings  in  bankruptcy  had  been  commenced  against  a  debtor,  and  his  property  had  been 
sold  by  order  of  the  court,  enacted,  by  the  act  of  June  8,  1873,  that  every  bankrupt  should 
have  the  exemptions  allowed  him  by  the  laws  of  his  state  in  force  in  the  year  1871,  the  as- 
signee was  held  bound  to  turn  over  to  the  bankrupt  a  sum  of  money  equal  to  the  value  of  the- 
estateto  which  he  would  have  been  entitled  under  the  state  law  had  it  not  been  sold.  It  is 
also  held  that  the  provisions  of  the  state  constitution  of  North  Carolina,  giving  a  homestead 
and  other  exemptions,  apply  to  pre-existing  contracts,  as  well  as  to  such  as  were  entered  into 
afterwards,  and  do  not  Uiereby  violate  the  provisions  of  the  constitution  of  the  United  States 
in  regard  to  the  obligation  of  contracts.     In  re  Vogler,*  2  Hughes,  297.    See  §j^  1625, 1636, 1638. 

^1747.  Church  property.— The  statutes  of  the  state  of  Virginia  of  1776  and  1784,  con- 
firming the  rights  of  the  church  to  the  property  acquired  by  it  before  the  Revolution,  and 
creating  it  into  a  new  corporation,  were  not  infringements  of  any  rights  secured  by  the  con-- 
Btitution,  either  civil,  political  or  religious.    Terrett  v.  Taylor,  9  Or.,  48« 
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§  1748.  The  act  of  Virginia  of  1786,  repealing  the  act  incorporating  the  Episcopal  churches ; 
and  the  act  of  1788,  providing  for  the  appointment  of  trustees  to  take  charge  of  the  property 
of  the  churches;  and  the  act  of  1801,  asserting  a  right  in  the  slate  to  all  the  property  of  the 
churches,  and  authorizing  the  overseers  of  the  poor  to  sell  their  vacant  lands,  could  not, 
upon  principles  of  justice  and  under  the  constitution  of  the  United  States,  operate  to  divest 
the  churches  of  the  property  acquired  by  them  previous  to  the  Revohition.    Ibid. 

%  1749.  l>eed  of  married  woman.— The  act  of  the  legislature  of  Ohio  of  March  0,  1885, 
providing  **  that  any  deed,  mortgage,  or  other  instrument  of  writing  heretofore  executed  in 
pursuance  of  law  by  husband  and  wife,"  shall  convey  dower,  although  the  magistrate  "shall 
not  have  certified  that  he  read  or  made  know^n  the  contents  of  such  deed  '*  as  required  by  a 
former  a<;t,  does  not  impair  any  contract  or  violate  any  constitutional  right,  where  the  wife 
has  consented  to  a  bona  fide  side,  and  acknowledged  the  deed  before  a  magistrate  and  relin- 
qnished  her  dower,  and  the  magistrate  so  certifiea  Raverty  v.  Fridge,  3  McL.,  280.  See 
§  1616. 

§  1750.  Legalizing  eonveyances. —  The  act  of  the  territorial  legislature  of  Minnesota  of 
1857,  validating  conveyances  of  lands  theretofore  made  under  joint  power  of  attorney  from 
husband  and  wife,  such  conveyances  before  that  time  being  ineffectual,  is  constitutional 
when  applied  to  a  case  where,  on  account  of  the  existence  of  the  husband  at  the  time  of  the 
passage  of  the  act,  the  dower  interest  of  the  wife  was  inchoate  and  contingent.  Such  an  in- 
terest, while  inchoate,  is  under  the  absolute  control  of  the  legislature.  Randall  v.  Kreiger,  2 
Dill.,  444.    See  §1616. 

§  17ol.  Recovery  of  lands.— The  act  of  the  legislature  of  New  York  of  1788,  declaring 
that,  after  the  year  1800,  no  action  for  the  recovery  of  lands  shall  be  maintained,  unless  on  a 
seizin  or  a  possession  within  twenty-five  years  next  before  such  action  brought,  is  valid  when 
applied  to  a  seizin  existing  prior  to  its  passage.  It  is  a  statute  of  limitations  applying  to  the 
remedy.    Bockee  v.  Crosby,  2  Paine,  482. 

g  1752.  Taxes  to  be  paid  In  coin. — It  does  not  impair  the  obligation  of  any  contract  to 
authorize  assessments  and  taxes  on  lands,  imposed  for  the  improvement  of  the  same,  to  be 
paid  in  gold  coin,  when,  by  the  charter  of  the  district  set  off  for  the  purpose  of  improvements, 
they  may  be  paid  in  lawful  money.    Reclamation  District  v.  Hagar,*  6  Saw.,  567. 

g  1758.  Foreign  laws.—  In  a  suit  brought  in  the  United  States  circuit  court  in  New  York, 
npon  bonds  issued  by  a  railroad  company  in  Canada,  but  payable  in  New  York,  it  was  held 
that  a  subsequent  act  of  the  parliament  of  the  Dominion,  authorizing  the  substitution  by  the 
company  of  new  bonds  bearing  a  lower  rate  of  interest,  and  declaring  the  assent  of  the  hold- 
ers of  the  first  bonds  to  the  substitution  presumed,  the  plaintiff  not  having  in  fact  assented, 
impaired  the  obligation  of  the  contract,  was  contrary  to  the  fundamental  principles  of  the 
lex  for%  and  would  not  be  allowed  to  have  any  effect.  (Jebhard  v.  Canada  So.  R'y  Co.,  17 
Blatch.,  416.  This  decision  was  reversed  (Hablan,  J.,  dissenting)  in  Canada  So.  R'y  Co.  v. 
Gebhard,  109  U.  S.,  527,  upon  the  ground  that  the  act  was  valid  in  Canada,  as  binding  the 
minority  of  the  bondholders  by  the  assent  of  the  majority ;  and  that  those  who  took  the 
bonds  of  the  Canada  corporation  took  them  subject  to  the  law  of  that  Dominion ;  and  upon 
the  further  ground  that  the  reorganization  of  the  affairs  of  the  embarrassed  corporation, 
under  this  act,  was  in  harmony  with  the  spirit  of  the  bankrupt  laws  of  all  civilized  nations, 
and  was  not  in  conflict  with  our  constitution,  which,  although  forbidding  the  impairing  of 
contracts,  authorizes  uniform  laws  on  the  subject  of  bankruptcies. 

§1754.  Sale  of  mortgaged  premises.- The  act  of  the  legislature  of  Indiana  of  February 
13,  1841.  requiring  that  mortgaged  premises  shall  not  be  sold  to  satisfy  the  debt  unless  they 
are  first  valued,  and  one-half  of  that  value  is  bid  for  them,  impairs  the  obligation  of  the  con- 
tract, when  applied  to  an  existing  mortgage,  forenlosable  by  sale,  and  of  which  a  decree  of 
foreclosure  has  been  rendered.    Qantly  v.  Ewing,  8  How.,  707.    See  §  1628. 

§  1755.  Laws  which  prescribe  the  mode  of  enforcing  a  contract,  which  are  in  existence 
when  it  is  made,  are  so  far  a  part  of  the  contract  that  no  change  in  these  laws,  which  seri- 
ously interferes  with  that  enforcement,  is  valid,  because  it  impairs  the  obligation.  A  right 
of  redemption,  after  a  sale  under  a  decree  of  foreclosure,  is  a  part  of  the  contract  of  mort- 
gage, which  cannot  be  impaired  where  the  law  giving  the  right  exists  when  the  contract  is 
made.    Brine  v,  Instiranoe  Co.,  6  Otto,  727. 

g  1756.  It  is  held  that  an  act  authorizing  a  judgment  creditor  of  a  mortgagor,  at  any  time 
within  two  years  after  the  sale  under  the  mortgage,  to  redeem  the  land  from  the  purchase  on 
paying  the  purchase  money,  with  a  certain  per  cent,  interest,  besides  charges,  impairs  the 
obligation  of  the  mortgage  contract,  when  applied  to  a  mortgage  executed  before  its  passage. 
Howard  v,  Bugbee,*  24  How.,  461. 

g  1757.  Sale  of  property  on  execution. — The  act  of  the  legislature  of  Arkansas,  approved 
December  23, 1840,  entitled  **  An  act  to  regulate  the  sale  of  property  on  execution,"  providing 
that  the  property  taken  on  execution  shall  not  be  sold  within  one  year  unless  two-thirds  of 
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its  appraised  value  is  offered,  is  not  void  as  impairing  the  obligation  of  contracts.  United 
States  V.  Conway,*  Hemp.,  813.     See  §  1634. 

§  1758.  A  state  law  providing  that  a  sale  shall  not  be  made  of  property  levied  on  under 
execution,  unless  it  will  bring  two-thirds  of  its  valuation,  according  to  the  opinion  of  three 
householders,  is  unconstitutional  when  applied  to  contracts  made  before  its  passage,  but  not 
8o  as  to  those  made  afterwards.     Moore  v.  Fowler,*  Hemp.,  536. 

§  1 759.  The  laws  of  a  state  relating  to  executions  become  a  part  of  a  contract  entered  into 
while  they  are  in  force,  and  they  cannot  be  changed  so  that  its  obligation  is  impaired.  Rue 
V.  Decker,  3  McL.,  575. 

§  1 7^.  A  state  statute  providing  that,  for  a  time,  no  executions  should  issue,  or  sales  be 
made,  under  decrees  or  deeds  of  trust,  is  invalid,  as  impairing  the  obligation  of  contracts. 
Daniels  v.  Tearney,  Iz  Otto,  419. 

§  1761.  Limiting  lien  of  Judgment.— The  obligation  of  a  contract  is  not  impaired  by  a  law 
regulating  and  limiting  the  remedy.  So  a  law  which  provides  that  the  lien  of  a  judgment 
creditor  shall  cease  at  the  expiration  of  one  year,  if  execution  is  not  levied  within  that  time, 
is  valid.    Bank  of  United  States  v.  Longworth,  1  McL.,  86;  Beard  v,  Federy,  8  Wall.,  478. 

§  1762.  Set-off  of  obligation  obtained  sinee  Judgment.— A  state  legislature  has  the  power 
to  provide  that  a  judgment  debtor  may  set  off  against  the  judgment  an  obligation  of  the 
judgment  creditor  which  has  become  his  property  since  the  rendition  of  the  judgment.  So, 
in  the  absence  of  rights  of  creditors  which  might  be  affected  thereby,  a  statute  is  valid  which 
provides  that  a  judgment  debtor  of  a  bank  may  set  off  against  a  judgment  recovered  by  it 
the  circulating  notes  of  the  bank,  though  he  may  have  acquired  them  subsequently  to  the 
rendition  of  the  judgment.  Such  act  is  not  within  the  provisions  of  the  constitution  prohib- 
iting the  enactment  by  a  state  of  a  law  impairing  the  obligation  of  a  contract.  Blount  v. 
Windley,  6  Otto,  177. 

§  1763.  Bills  of  review  — Forged  titles.—  The  act  of  congress  of  May  8, 1880,  giving  to  the 
fiuperior  court  of  the  territoiy  of  Arkansas  power  to  entertain  bills  for  review  in  certain  land 
cases,  and  to  reverse  the  former  decrees  of  the  court  where  it  appeared  that  such  decrees 
were  founded  upon  forged  title  papers,  was  held  not  to  be  unconstitutional  when  applied  to 
causes  of  action  existing  at  the  time  the  law  was  passed,  as  it  provided  a  remedy  only. 
United  States  v,  Samperyac,  Hemp.,  118. 

2.  Contracts  by  the  State. 

Summary  —  J\>u«r  of  a  state  to  make  a  contract,  §§  1764,  1766,  1786. —  What  contracts  ar^ 
protected,  %  1765. —  Public  law  not  a  contract,  §§  1766, 1769. —  Law  locating  county  seat  not 
a  contract,  §  1767. —  Qrant  by  tlie  legislature;  corrupt  influences,  §  1768. — Poioer  of  legis- 
lature to  repeal  laws,  §  1769. —  Making  bank  notes  receivable  for  taxes,  §  1770. —  Requiring 
notice  of  tax  sale,  §  1771. —  Permitting  recovery  of  money  on  void  tax  sales,  §  1772. — 
Right  to  an  office,  §§  1773,  1774. —  Laws  of  Texas  passed  prior  to  her  admission,  §  1775. — 
Grant  of  lands  by  the  state;  sale  to  satisfy  debts  due  the  state,  §  1776. —  Contract  as  to 
remedies,  §  1777.—  Recording  laws;  effect  on  state  grants,  g§  1778,  1779. —  Legalizing  void 
deeds,  §  1780. —  License  to  draw  a  lottery,  §  1781. —  Limitation  upon  taxing  pouxr,  §§  178^, 
1783,  1785,  1788. —  Schema  for  funding  state  indebtedness,  §  17»4. —  The  oonstitutioyial  iiv- 
hibiticm  applies  to  contracts  by  the  state,  §  1786.—  Affecting  the  retnedy,  §g  1786.  1787, 
1791,  1794,  1795,  11%^,— Limiting  taxing  power  of  municipality.  g§  1785,  n^,-^  Exempt- 
ing certain  wards  from  taxation  for  street  improvements,  g  1789. —  Acts  under  void  latos, 
§  1790.— Xaw  authorizing  suits  against  the  state;  repeal,  §§  1792,  ll^S,— Right  to  sue  in 
federal  courts,  §  1797. —  Changing  mode  of  service  of  process  on  corporations,  §  1798. 

§  1764.  A  state  may,  by  legislative  enactment,  make  a  contract  the  obligation  of  which 
cannot  be  impaired  by  subsequent  legislation.  Corbin  v.  Board  of  County  Commissioners, 
1822-26.    See  §  1907. 

§  1 765.  The  contracts  protected  by  the  constitution  are  those  by  which  perfect  rights  — 
certain  definite,  fixed  private  rights  of  property  —  are  vested,  and  not  measures  or  engage- 
ments adopted  or  undertaken  by  the  body  politic  for  the  benefit  of  all,  to  be  varied  or  dis- 
continued as  the  public  good  may  require.    Butler  v.  Pennsylvania,  §§  1827-29. 

§  1760.  There  are  cases  in  which  a  state  may  lay  aside  its  sovereignty  and  contract  like  an 
individual,  and  be  bound  accordingly ;  but  a  public  law,  relating  to  a  public  subject,  is  not 
such  a  contract.    Newton  v.  Commissioners,  g§  1799-1804.    See  §  1907. 

§  1767.  An  act  providing  that  the  county  seat  of  a  county  should  be  "permanently  estab- 
lished" at  a  certain  town,  provided  the  citizens  thereof  should  subscribe  a  certain  sum 
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towards  the  erection  of  public  buildings,  is  not  a  contract' witb  -such  town,  but  a  public  law 
upon  a  public  object,  involving  the  public  rights  and  welfare,  aa(>,'  bsing  but  a  temporary  sur- 
render of  the  police  power,  may  be  repealed  at  any  time  without  yiolating  any  contract 
obligation.    Ibid,  -',/-' 

§  1768,  A  grant  by  a  state  legislature  is  a  contract,  and  cannot  be  rescindffd-HHer  the  land 
has  been  conveyed  by  the  grantee  to  other  persons ;  and  this,  although  the  graAt  wasrt>btained 
by  corrupting  certain  members  of  the  legislature.    Fletcher  v.  Peck,  §§  1805-12. 

§  17^.  So  far  as  general  legislation  is  concerned,  one  legislature  can  repeal  any  act  wKich 
a  former  legislature  has  passed ;  but  when  a  law  is  in  the  nature  of  a  contract,  and  rights 
have  vested  under  it,  its  repeal  cannot  divest  those  rights.    Ibid, 

§  1770.  A  clause  in  the  charter  of  a  bank,  providing  that  its  notes  shall  be  received  in  pay- 
ment of  taxes,  is  a  contract  which  cannot  be  impaired  by  a  repealing  act.  The  guaranty  is 
not  personal,  but  attaches  to  each  note,  and  protects  the  paper  in  the  hands  of  persons  ac- 
quiring it  after  the  passage  of  the  repealing  act.     Furman  v,  Nichol,  g§  1813-20.    See  g  1927. 

g  1771.  A  law  requiring  a  purchaser  at  a  tax  sale  to  give  notice  of  the  sale  to  the  owner 
does  not  impair  the  obligation  of  the  contract  by  which  a  purchase  prior  to  the  enactment  of 
that  law  entitled  the  purchaser  to  a  deed  of  the  land  at  the  expiration  of  three  years,  without 
giving  notice.    Curtis  v,  Whitney,  §  1821. 

g  1772.  A  law  permitting  all  purchasers  of  defective  tax  titles  to  recover  back  the  money 
paid  by  them  is  an  absolute  contract,  which  cannot  be  impaired  by  vesting  discretion  in  any 
officer  to  decide  upon  the  propriety  of  repayment ;  but  they  may  be  required  to  execute  quit- 
claim deeds  of  the  land  as  a  condition  precedent  to  such  repayment.  Corbin  v.  Washington 
County,  g§  1822-26. 

g  1773.  An  act  creating  a  board  of  canal  commissioners  for  the  state,  to  be  appointed  annu- 
ally, and  to  receive  a  stated  compensation,  is  not  a  contract  with  such  officers  as  may  be 
appointed  thereunder,  but  a  mere  regulation  of  government,  subject  to  change  according  to 
the  policy  of  the  state  or  sentiment  of  the  people.  Therefore,  where  an  amendatory  law  was 
passed  vesting  in  the  people  the  direct  choice  of  such  commissioners,  and  reducing  their  com- 
pensation, the  incumbents  lost  their  offices,  and  had  no  claim  for  salary  from  and  after  the 
date  of  the  new  law.    Butler  v,  Pennsylvania,  g§  1827-29.    See  g  1728. 

$S  1774.  A  contract  between  the  governor  of  a  state  and  an  individual,  by  which  the  latter 
agrees  to  act  as  commissioner  of  a  geological  survey,  for  a  certain  compensation  and  for  a 
certain  time,  is.  when  acted  upon  by  such  commissioner,  a  contract,  the  obligation  of  which 
cannot  be  impaired  by  the  repeal  of  the  law  under  which  it  was  made.  Hall  v,  Wisconsin, 
^  1880-32.    See  ^  1728. 

g  177o.  The  constitutional  prohibition  of  laws  impairing  the  obligation  of  contracts  is  not 
applicable  to  the  acts  of  the  law-making  power  of  independent  republics,  such  as  Texas, 
before  their  admission  into  the  Union.     League  v,  De  Young,  gg  1883-34. 

§  177<L  An  act  authorizing  the  sale  of  lands  to  satisfy  debts  due  the  state  does  not  impair 
the  obligation  of  any  contract  implied  in 'the  grant  of  the  land  by  the  state  to  the  owner 
thereof.     Livingston  v,  Moore,  gg  1835-44.     See  g  1918. 

g  1777.  In  an  act  giving  a  lien  to  the  state,  or  in  the  mere  confession  of  a  judgment,  there 
is  no  contract  that  no  remedy,  in  the  enforcement  of  either,  will  be  resorted  to  except  by 
jadicial  process.    Ibid, 

§  1778.  There  is  no  implied  contract  in  a  state  grant  that  the  grantee  shall  enjoy  the  land 
free  from  any  future  legislative  regulations,  or  that  the  priority  of  title  thereto  shall  depend 
solely  upon  the  principles  of  the  common  law.  Therefore,  a  law  enacted  after  such  grant, 
vesting  priority  of  right  in  him  who  has  priority  of  record,  does  not  impair  the  obligation  of 
the  contract.    Jackson  v,  Lamphire,  gg  1845-48. 

§  1779.  Where  a  state  grant  was  made  before  the  passage  of  any  recording  act,  and  by  the 
terms  of  the  act  the  usual  priority  of  title  was  give  to  bona  fide  purchasers  obtaining  priority 
of  record,  this  act  did  not  impair  the  obligation  of  the  contract,  although  its  effect  as  to  that 
particular  grant  was  to  deprive  one  of  the  land  who  was  entitled  thereto  at  common  law, 
and  vest  it  in  him  who  had  priority  under  the  recording  act.    Ibid, 

§  1780.  A  law  which  provides  that  no  deed  of  a  married  woman  made  before  its  passage  shall 
be  deemed  to  be  invalid  because  of  the  neglect  of  the  officer  taking  her  acknowledgment  to 
state  the  necessary  facts  in  his  certificate,  although  its  effect  was  to  render  valid  void  deeds, 
impairs  the  obligation  of  no  contract.    Watson  v.  Mercer,  gg  1849-51. 

g  1781.  Where  a  license  to  raise  money  for  public  purposes  by  means  of  a  lottery  granted 
by  the  legislature  of  a  state  had  become  obsolete  by  non-user,  a  subsequent  law  limiting  the 
period  within  which  it  must  be  exercised  is  not  a  law  impairing  the  obligation  of  contracts, 
bat  a  guasi  statute  of  limitations  intended  to  promote  vigilance.  Phalen  v,  Virginia, 
SI  185^-58.    See  g  1920. 

g  1782.  The  constitutional  provision  against  impairing  contract  obligations  is  a  limitation 
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upon  the  taxing  power,  aivi.iM>Ttiunicipalit7  of  a  state  can,  by  its  own  ordinances,  under  the 
guise  of  taxation,  rekeve  ItseJ^from  performing  all  it  has  expressly  promised  to  its  creditors. 
Murray  v.  Charleston;*^^}  1554-61. 

§  1783.  An^  ;&ti  *t?rdiiiance  of  a  city,  taxing  city  stock,  and  directing  that  the  tax  be  re- 
tained out  o(  the  interest  due  the  holders  of  the  stock,  is  a  law  impairing  the  obligation  of 
the  contRtet-  '  Ibid. 

^g'li^i.iln  1869  the  legislature  of  Louisiana  provided  for  the  issue  of  bonds.  In  1874  it 
pibtided  for  funding  the  obligations  of  the  state.  In  1875  it  provided  that  no  bonds  should 
be  funded  until  they  had  been  declared  valid  by  decree  of  court  In  a  proceeding  by  a 
holder  of  bonds,  the  court  decided  that  the  bonds  were  not  entitled  to  the  benefit  of  the 
funding  scheme.  Held,  that  no  contract  obligation  was  impaired.  Guaranty  Co.  v.  Board  of 
Liquidation,  §  1862. 

§  178o.  So  long  as  a  municipality  continues  to  exist,  the  control  of  the  legislature  over 
the  power  of  taxation  delegated  to  it  is  restrained  to  cases  where  such  control  does  not 
impair  the  obligation  of  contracts  made  upon  the  pledge,  expressly  or  impliedly  given,  that 
that  power  shall  be  exercised  for  their  fulfillment.  Wolff  v.  New  Orleans,  §§  1863-64 ;  Loui- 
siana V.  PUsbury,  §§  1869-76. 

§  1780.  The  prohibition  of  the  constitution  against  the  passage  of  laws  impairing  the 
obligation  of  contracts  applies  to  the  contracts  of  the  state,  and  to  those  of  its  agents  acting 
under  its  authority,  as  well  as  to  contracts  between  individuals.  And  the  obligation  is  im- 
paired by  legislation  operating  directly  on  the  means  of  enforcing  the  contract.  Ibid,  See 
§  1907. 

§  1787.  Where  bonds  of  a  city,  authorized  by  an  act  which  ordered  a  special  tax  to  be 
levied  for  the  payment  of  the  interest  accruing  on  the  bonds,  and  for  a  contingent  fund  to  be 
accumulated  for  their  ultimate  payment,  were  sold  at  a  time  when  the  writ  of  mandamus,  to 
compel  the  performance  of  that  duty,  was  in  vogue ;  and  the  legislature  afterwards  passed 
an  act  limiting  the  powers  of  taxation  of  the  city,  providing  for  a  new  indebtedness,  in  the 
form  of  ''premium  bonds, '^  the  whole  series  of  which  was  to  be  twice  a  year  placed  in  a 
wheel,  and  those  drawn  to  be  paid  within  three  months  after  the  drawing,  and  forbidding  the 
issue  of  any  writ  of  mandamus  to  compel  the  levy  of  any  tax  other  than  that  to  pay  such 
drawn  bonds,  and  postponing  the  payment  of  all  interest  until  the  drawing  of  the  numbers 
of  the  bonds,  when  principal  and  interest  were  to  be  paid  together,— /ie/d,  to  be  a  glaring^ 
case  of  impairment  of  the  obligation  of  the  contract  expressed  in  the  original  bonds,  and  void* 
Ibid. 

§  1788.  Whei-e  a  municipality  issues  bonds  under  authority  from  the  state,  with  full  power 
to  levy  taxes  to  pay  them,  the  taxing  power  cannot  be  w^ithdrawn  until  the  bonds  are  paid. 
Von  Hoffman  V.  Quincy,  gg  1877-82. 

§  1789.  A  city  entered  into  contracts  for  the  improvement  of  streets.  Afterwards,  and 
after  a  part  of  the  work  was  completed,  two  additional  wards  were  added  to  tlie  city,  but 
these  wards  received  no  benefit  from  the  street  improvements.  Heldt  that  an  act  exempting^ 
these  wards  from  liability  to  taxation  to  pay  for  the  improvements  did  not  impair  the  obliga- 
tion of  any  contract.    United  States  v.  Memphis,  §§  1883-87, 

§  1 790.  Where  a  legislature  induces  a  contractor  to  lay  out  large  sums  of  money  in  mak- 
ing city  improvements  under  contract,  in  reliance  upon  an  unconstitutional  act,  which  he 
believed  to  be  valid,  such  inducement  is  a  sufficient  consideration  for  a  subsequent  act  of  the 
legislature,  amounting  to  a  contract     Memphis  v.  United  States,  g§  1888-94. 

§  1791.  Where  a  judgment  creditor  has  sued  out  Tnandamus  against  a  city  to  compel  it  to 
levy  a  tax  to  pay  a  judgment  against  it,  the  repeal  by  the  legislature  of  the  law  authorizing 
such  I'eraedy  is  void  as  impairing  the  obligation  of  the  contract.     Ibid. 

§  1 793.  A  state  law  authorizing  suits  against  the  state  is  not  a  contract.  Hence,  where  suit 
was  brought  on  state  bonds,  pursuant  to  a  state  law,  and  subsequently  a  law  was  passed  re- 
quiring the  bonds  to  be  filed  in  court  before  any  judgment  should  be  entered  in  the  case,  it 
was  held  tliat  no  contract  obligation  was  impaired.  Beers  v.  State  of  Arkansas,  g§  1895-97. 
See  §1911. 

§  1798.  Where  a  state  law  permits  suits  against  a  stat«,  but  provides  no  means  for  enforc- 
ing the  judgment,  its  repeal  does  not  impair  the  obligation  of  contracts.  Railroad  Co.  v. 
Tennessee,  §§  1898-99. 

§  1794.  The  remedy  which  is  protected  by  the  constitution  is  something  more  ^han  a  right 
to  have  a  claim  adjudicated ;  there  must  be  a  means  of  enforcing  the  results  of  the  inquiry. 
Ibid. 

§  1795.  A  law  of  a  state  authorizing  a  proceeding  by  mandamus  to  compel  a  tax  collector 
to  receive  certain  funds  in  payment  of  taxes  was  repealed,  and  it  was  provided  that  the  tax- 
payer might  pay  his  taxes  under  protest  and  bring  suit  against  the  collector.  Held,  that  an 
adequate  remedy  was  afforded.    Tennessee  v.  Sneed,  §§  1900-1902. 
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§  1794^  The  remedy  may  be  altered  or  modified  without  impairing  the  obligation  of  the 
contract ;  but  the  law  must  not  deny  a  remedy,  or  80  embarrass  it  with  restrictions  and  con- 
ditions as  seriously  to  impair  the  value  of  the  right    Ibid, 

§  1797.  At  the  time  certain  county  warrants  were  issued  the  holder  could  sue  the  county 
in  the  federal  courts.  Subsequently,  and  after  suit  was  brought,  the  state  attempted  to  defeat 
this  right  by  a  state  law.  Held,  that  such  law  impaired  the  obligation  of  the  contract. 
National  Bank  v.  Sebastian  Ck)unty,  §§  1903-1906. 

§  1 798.  Although  the  charter  of  a  corporation  authorizes  a  particular  mode  for  the  service 
of  process  on  the  corporation,  a  law  changing  the  prescribed  mode  will  not  impair  the  obliga- 
tion of  the  contract  between  the  company  and  the  state.    Railroad  Co.  t7.  Uecht,  §§  1905|  1906. 

[NOTBB.—  See  g§  1907-1933.] 

NEWTON  V.  COMMISSIONERS. 
(10  Otto,  54a-563.     1879.) 

Ebbob  to  the  Supreme  Court  of  Ohio. 

Statement  of  Facts. —  An  act  of  the  Ohio  legislature  of  1846  established 
the  county  seat  of  Mahoning  county  at  Canfield,  but  it  was  provided  that  the 
county  seat  should  be  considered  permanently  established  only  on  the  execution 
of  a  bond  by  the  citizens  of  Canfield  in  the  sum  of  $5,000,  to  be  applied  in  erect- 
ing county  buildings.  The  bond  was  executed  and  accepted,  a  court-house  was 
erected,  accepted  in  satisfaction  of  the  bond,  and  used  for  public  purposes.  In 
1874  a  law  was  passed  providing  for  the  removal  of  the  county  seat  to  Youngs- 
town,  the  act  to  take  effect  on  its  adoption  by  a  majority  of  the  electors*  of 
Mahoning  county.  The  necessary  vote  was  obtained,  and  a  bill  was  filed  pray- 
ing for  an  injunction  to  restrain  the  removal. 

Opinion  by  Mk.  Jcsticb  Swayne. 

It  is  claimed  in  behalf  of  the  plaintiffs  in  error  that  the  act  of  the  16th  of 
February,  1846,  and  what  was  done  under  it,  constituted  ari  executed  contract 
which  is  binding  on  the  state;  and  that  the  act  of  April  9,  1874,  and  the  steps 
taken  pursuant  to  its  provisions,  impair  the  obligation  of  that  contract,  and 
bring  the  case  within  the  contract  clause  of  the  constitution  of  the  United 
States.  Art.  1,  sec.  10.  These  allegations  are  the  ground  of  our  jurisdiction. 
They  present  the  only  question  argued  before  us,  and  our  remarks  will  be  con- 
fined to  that  subject. 

§  1799.  A  state  legislature  may  hind  the  state  by  a  contract. 

The  case  may  be  properly  considered  under  two  aspects :  Was  it  competent 
for  the  state  to  enter  into  such  a  contract  as  is  claimed  to  have  been  made? 
And  if  such  a  contract  were  made,  what  is  its  meaning  and  effect?  Undoubt- 
edly, there  are  cases  in  which  a  state  may,  as  it  were,  lay  aside  its  sovereignty 
and  contract  like  an  individual,  and  be  bound  accordingly.  Curran  v.  State  of 
Arkansas,  15  How.,  304  (Corporations,  §§  1316-29);  Davis  v.  Gray,  16  Wall., 
203.  The  cases  in  which  such  contracts  have  been  sustained  and  enforced  are 
very  numerous.  Many  of  them  are  cases  in  which  the  question  was  presented 
whether  a  private  act  of  incorporation,  or  one  or  more  of  its  clauses,  is  a  con- 
tract within  the  meaning  of  the  constitution  of  the  United  States.  There  is 
no  such  restraint  upon  the  British  parliament.  Hence  the  adjudications  of  that 
country  throw  but  little  light  upon  the  subject.  The  Dartmouth  College  Case 
(4  Wheat,  518;  §§  2099-2117,  infra)  was  the  pioneer  in  this  field  of  our  juris- 
prudence. 

§  1800.  Where  an  act  of  a  legislature  is  a  pvhlic  law^  relating  to  a  public 
objecty  it  is  7iot  a  contract  that  binds  subsequent  legislatures. 

The  principle  there  laid  down,  and  since  maintained  in  the  cases  which  have 
followed  and  been  controlled  by  it,  has  no  application  where  the  statute  ia 
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question  is  a  public  law  relating  to  SLpuilio  subject  within  the  domain  of  the 
general  legisLvtive  power  of  the  state,  and  involving  the  public  rights  and  pub- 
lic welfare  of  the  entire  community  affected  by  it.  The  two  classes  of  cases 
are  separated  by  a  broad  line  of  demarcation.  The  distinction  was  forced  upon 
the  attention  of  the  court  by  the  argument  in  the  Dartmouth  College  Case. 
Mr.  Chief  Justice  Marshall  said :  "  That  anterior  to  the  formation  of  the  con- 
stitution, a  course  of  legislation  had  prevailed  in  many,  if  not  in  all,  of  the 
states,  which  weakened  the  confidence  of  man  in  man,  and  embarrassed  all 
transactions  between  individuals,  by  dispensing  with  a  faithful  performance  of 
engagements.  To  correct  this  mischief  by  restraining  the  power  which  pro- 
duced it,  the  state  legislatures  were  forbidden  'to  pass  any  law  impairing  the 
obligation  of  contracts;'  that  is,  of  contracts  respecting  property,  under 
which  some  individual  could  claim  a  right  to  something  beneficial  to  himself; 
and  that  since  the  clause  in  the  constitution  must,  in  construction,  receive  some 
limitation,  it  may  be  confined,  and  ought  to  be  confined,  to  cases  of  this 
description, —  to  cases  within  the  mischief  it  was  intended  to  remedy. 

"The  general  correctness  of  these  observations  cannot  be  controverted. 
That  the  framers  of  the  constitution  did  not  intend  to  restrain  the  states  in 
the  regulation  of  their  civil  institutions,  adopted  for  internal  government,  and 
that  the  instrument  they  have  given  us  is  not  to  be  so  construed,  may  be  ad- 
mitted. The  provision  of  the  constitution  never  has  been  understood  to  em- 
brace other  contracts  than  those  which  respect  property,  or  some  object  of 
value,  and  confer  rights  which  may  be  asserted  in  a  court  of  justice.  It  never 
has  been  understood  to  restrict  the  general  right  of  the  legislature  to  legislate 
on  the  subject  of  divorces.  ...  If  the  act  of  incorporation  be  a  grant  of 
political  power,  if  it  create  a  civil  institution  to  be  employed  in  the  administra- 
tion of  the  government,  or  if  the  funds  of  the  college  be  public  property,  or  if 
the  state  of  New  Hampshire,  as  a  government,  be  alone  interested  in  its  trans- 
actions, the  subject  is  one  in  which  the  legislature  of  the  slate  may  act  accord- 
ing to  its  own  judgment,  unrestrained  by  any  limitation  of  its  power  imposed 
by  the  constitution  of  the  United  States."  The  judgment  of  the  court  in  that 
case  proceeded  upon  the  ground  that  the  college  was  "a  private  eleemosy- 
nary institution,  endowed  with  a  capacity  to  take  property  for  purposes  uncon- 
nected with  the  ffovermnentj  whose  funds  are  bestowed  by  individuals  on  the 
faith  of  the  charter." 

In  the  later  case  of  East  Hartford  v.  Hartford  Bridge  Company,  10  How., 
511  (§§  2083-86,  infra),  this  court  further  said:  "But  it  is  not  found  necessary 
for  us  to  decide  finally  on  this  first  and  most  doubtful  question,  as  our' 
opinion  is  clearly  in  favor  of  the  defendant  in  error  on  the  other  question; 
namely,  that  the  parties  to  this  grant  did  not,  by  their  charter,  stand  in  the 
attitude  towards  each  other  of  making  a  contract  by  it,  such  as  is  contemplated 
in  the  constitution,  and  so  could  not  be  modified  by  subsequent  legislation. 
The  legislature  was  acting  here  on  the  one  part,  and  public  municipal  corpora- 
tions on  the  other.  They  were  acting,  too,  in  relation  to  a  public  object,  being 
virtually  a  highway  across  the  river,  over  another  highway  up  and  down  the 
river.  From  this  standing  and  relation  of  these  parties,  and  from  the  subject- 
matter  of  ttieir  action,  we  think  that  the  doings  of  the  legislature  as  to  this 
ferry  must  be  considered  rather  as  public  laws  than  as  contracts.  They  related 
to  public  interests.  They  chaiiged  as  those  interests  demanded.  The  grantees 
likewise,  the  towns  being  mere  organizations  for  public  purposes,  were  liable 

to  have  their  public  powers,  rights  and  duties  modified  or  abolished  at  any 
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moment  by  the  legislature.  ...  It  is  hardly  possible  to  conceive  the 
grounds  on  which  a  different  result  could  be  vindicated,  without  destroying  all 
legislative  sovereignty,  and  checking  most  legislative  improvements  and  amend- 
ments, as  well  as  supervision  over  its  subordinate  public  hodiesJ^ 

§  1801.  Powers  that  the  state  cannot  relinquish. 

The  legislative  power  of  a  state,  except  so  far  as  restrained  by  its  own  con- 
stitution, is  at  all  times  absolute  with  respect  to  all  offices  within  its  reach.  It 
may  at  pleasure  create  or  abolish  them,  or  modify  their  duties.  It  may  also 
shorten  or  lengthen  the  term  of  service.  And  it  may  increase  or  diminish  the 
salary  or  change  the  mode  of  compensation.  Butler  v,  Pennsylvania,  10  How., 
402  (§§  1827-29,  infra).  The  police  power  of  the  states,  and  that  with  respect 
to  municipal  corporations,  and  to  many  other  things  that  might  be  named,  are 
of  the  same  absolute  character.  Cooley,  Const.  Lim.,  pp.  232,  342;  The  Re- 
gents V.  Williams,  4  Gill  &  J.  (Md.),  321.  In  all  these  cases,  there  can  be  no 
contract  and  no  irrepealable  law,  because  they  are  **  governmental  subjects," 
and  hence  within  the  category  before  stated.  They  involve  public  interestSy 
and  legislative  acts  concerning  them  are  necessarily  public  laws.  Every  suc- 
ceeding legislature  possesses  the  same  jurisdiction  and  power  with  respect  to 
them  as  its  predecessors.  The  latter  have  the  same  power  of  repeal  and  mod- 
ification which  the  former  had  of  enactment, —  neither  more  nor  less.  All  oc- 
cupy, in  this  respect,  a  footing  of  perfect  equality.  This  must  necessarily  be 
so  in  the  nature  of  things.  It  is  vital  to  the  public  welfare  that  each  one 
should  be  able  at  all  times  to  do  whatever  the  varying  circumstances  and  pres- 
ent exigencies  touching  the  subject  involved  may  require.  A  different  result 
would  be  fraught  with  evil. 

All  these  considerations  apply  with  full  force  to  the  times  and  places  of  hold- 
ing courts.  They  are  both  purely  public  things,  and  the  laws  concerning  them 
must  necessarily  be  of  the  same  character.  If  one  may  be  bargained  about,  so 
may  the  other.  In  this  respect  there  is  no  difference  in  principle  between 
them. 

§  1 802.  An  act  providing  for  the  location  of  a  county  seat  at  a  certain  town 
is  not  a  contract^  and  its  repeal  is  valid. 

The  same  reasoning,  pushed  a  step  farther  in  the  same  direction,  would  in- 
volve the  same  result  with  respect  to  the  seat  of  government  of  a  state.  If  a 
state  capital  were  sought  to  be  removed  under  the  circumstances  of  this  case 
with  respect  to  the  county  seat,  whatever  the  public  exigencies,  or  the  force  of 
the  public  sentiment  which  demanded  it,  those  interested,  as  are  the  plaintiffs 
in  error,  might,  according  to  their  argument,  effectually  forbid  and  prevent  it; 
and  this  result  could  be  brought  about  by  means  of  a  bill  in  equity  and  a  per- 
petual injunction.  It  is  true  a  state  cannot  be  sued  without  its  consent,  but 
this  would  be  a  small  obstacle  in  the  way  of  the  assertion  of  so  potent  a  right. 
Though  the  state  cannot  be  sued,  its  officers,  whose  acts  were  illegal  and  void, 
may  be.  Osborne  v.  Bank  of  United  States,  9  Wheat.,  738  (§§  2363-87, 
ia/ra);  Davis  v.  Gray,  16  Wall.,  203.  A  proposition  leading  to  such  conse- 
quences must  be  unsound.  The  parent  and  the  offspring  are  alike.  Armstrong 
V.  The  Commissioners,  4  Blackf.  (Ind.),  208,  was  in  some  of  its  features  not  un- 
like the  case  before  us.  The  act  declared  that ''  so  soon  as  the  public  buildings 
are  completed  in  the  manner  aforesaid,  at  the  place  designated^  the  same  shall 
be  forever  thereafter  the  permanent  seat  of  justice  of  said  county  of  Dear- 
bom."  Certain  private  individuals  there,  as  here,  had  stipulated  to  build  a 
ooart-house,  and  their  compliance  was  a  condition  precedent.    The  condition 
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had  been  performed.  It  was  held  that  ^'  the  act  did  not  create  a  contract.^' 
The  subject  was  fully  considered.  It  was  held  further  that  a  subsequent  legis- 
lature might  competently  pass  an  act  for  the  removal  of  the  county  seat  so 
established.  In  that  case,  both  bad  been  done  and  both  were  sustained.  The 
reasoning  of  the  court  was  substantially  the  same  with  ours  touching  the  eighth 
section  of  the  act  of  1846  here  in  question.  El  well  v.  Tucker,  1  id.,  285,  was 
also  a  case  arising  out  of  the  removal  of  a  county  seat.  The  court  said,  ^'  the 
establishment  of  the  time  and  place  of  holding  courts  is  a  matter  of  general 
legielationy  respecting  which  the  act  of  one  session  of  the  general  assembly 
cannot  be  binding  on  another."  See,  also,  Adams  v.  County  of  Logan,  11  IlL, 
336,  and  Bass  v.  Fontleroy,  11  Tex.,  698.    They  are  to  the  same  effect 

§  1803.  The  rules  by  which  legislative  contracts  must  he  construed. 

Secondly.  But  conceding,  for  the  purposes  of  this  opinion,  that  there  is  here 
a  contract,  as  claimed  by  the  plaintiffs  in  error,  then  the  question  arises.  What 
is  the  contract;  or,  in  other  words,  to  what  does  it  bind  tbe  state?  The  iniles 
of  interpretation  touching  such  contracts  are  well  settled  in  this  court.  In 
Tucker  v.  Ferguson,  22  Wall.,  527,  we  said:  ^'  But  the  contract  must  be  shown 
to  exist.  Thet*e  is  no  presumption  in  its  favor.  Every  reasonable  doubt  should 
be  resolved  against  it.  Where  it  exists,  it  is  to  be  rigidly  scrutinized,  and 
never  permitted  to  extend,  either  in  scope  or  duration^  beyond  what  the  terms  of 
the  concession  clearly  require."  There  must  have  been  a  deliberate  intention, 
clearly  manifested,  on  the  part  of  the  state  to  grant  what  is  claimed.  Such  a 
purpose  cannot  be  inferred  from  equivocal  language.  Providence  Bank  v,  Bil- 
lings, 4  Pet.,  614  (§§  2321-24,  infra)\  Oilman  v.  City  of  Sheboygan,  2  Black, 
510.  It  must  not  be  a  mere  gratuity.  There  must  be  a  sufficient  considera- 
tion, or,  no  matter  how  long  the  alleged  right  has  been  enjoyed,  it  may  be 
resumed  by  the  state  at  its  pleasure.  Christ  Church  v,  Philadelphia,  24  How., 
300  (§'2288,  infra).  No  grant  can  be  raised  by  mere  inference  or  presumption, 
and  the  right  granted  must  be  clearly  defined.  Charles  River  Bridge  v.  WslT- 
ren  Bridge,  11  Pet.,  420  (§§  2058-82,  infra),  "  The  rule  of  construction  in  this 
class  of  cases  is  that  it  shall  be  most  strongly  against  the  corporation.  Every 
reasonable  doubt  is  to  be  resolved  adversely.  Nothing  is  to  be  taken  as  con- 
ceded but  what  is  given  in  unmistakable  terms  or  by  an  implication  equally 
clear.  The  affirmative  must  ba  shown.  Silence  is  negation,  and'doubt  is  fatal 
to  the  claim.  This  doctrine  is  vital  to  the  public  welfare.  It  is  axiomatic  in 
the  jurisprudence  of  this  court."    Fertilizing  Co.  v,  Hyde  Park,  97  U.  S.,  659. 

§  1804.  Meaning  of  the  word  ^^ permanently ^^^  referring  to  the  establishment 
of  a  county  seat. 

The  eighth  section  of  the  act  of  1846  declares,  ^^  That  before  the  seat  of 
justice  shall  be  considered  permanently  established  at  tbe  town  of  Canfield, 
the  proprietors  or  citizens  thereof  shall"  do  certain  things, —  all  of  which,  it  is 
admitted,  were  done  in  due  time.  This  is  the  whole  case  of  the  plaintiffs  in 
error.  It  will  be  observed  that  there  is  nothing  said  about  the  county  seat  re- 
maining  or  being  kept  at  Csin&eld  forever,  or  for  any  specified  time,  or  "per- 
manently." At  most,  the  stipulation  is  that  it  shall  be  considered  as  permanently 
^tahlished  there  when  the  conditions  specified  are  fulfilled.  If  the  legislature 
had  intended  to  assume  an  obligation  that  it  should  be  kept  there  in  perpetuity, 
it  is  to  be  presumed  it  would  have  said  so.  •  We  cannot  —  certainly  not  in  this 
<»ase  —  interpolate  into  the  statute  a  thing  so  important,  which  it  does  not  con- 
tain. The  most  that  can  be  claimed  to  have  been  intended  by  the  state  is, 
that  when  the  conditions  prescribed  were  complied  with,  the  county  seat  should 
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be  then  and  thereupon  '^  permanently  established "  at  the  designated  place. 
We  are,  therefore,  to  consider  what  is  the  meaning  of  the  phrase  "  permanently 
established."  Domicile  is  acquired  by  residence  and  the  animus  manendi^  the 
intent  to  remain.  A  permanent  residence  is  acquired  in  the  same  way.  In 
neither  case  is  the  idea  involved  that  a  change  of  domicile  or  of  residence  may 
not  thereafter  be  made.  But  this  in  no  wise  affects  the  pre-existing  legal  status 
of  the  individual  in  either  case  while  it  continues.  So  the  county  seat  was 
permanently  established  at  Canfield  when  it  was  placed  there  with  the  inten- 
tion that  it  should  remain  there.  This  fact,  thus  complete,  was  in  no  wise 
affected  by  the  further  fact  that  thirty  years  later  the  state  changed  its  mind 
and  determined  to  remove,  and  did  remove,  the  same  county  seat  to  another 
locality.  It  fulfilled  at  the  outset  the  entire  obligation  it  had  assumed.  It  did 
not  stipulate  to  keep  the  county  seat  at  Canfield  perpetually,  and  the  plaintiffs 
in  error  have  no  right  to  complain  that  it  was  not  done.  Keeping  it  there  is 
another  end  a  distinct  thing,  in  regard  to  which  the  eighth  section  of  the  act 
is  wholly  silent.  In  Mead  v.  Ballard,  7  Wall.,  290,  land  was  conveyed  on  the 
9th  of  August,  1848,  ^'  upon  the  express  understanding  and  condition  "  that  a 
certain  institution  of  learning  then  incorporated  *^  shall  be  permanently  located 
on  said  land,"  between  the  date  of  the  deed  and  the  same  day  in  the  succeed- 
ing year.  The  trustees  passed  a  resolution,  within  the  year,  locating  the  insti- 
tution on  the  premises,  and  at  once  contracted  for  the  erection  of  the  necessary 
buildings.  The  buildings  were  completed,  and  the  institution  was  in  full  oper- 
ation by  November,  1849. 

In  the  year  1857  the  buildings  were  destroyed  by  fire  and  were  not  rebuilt. 
A  part  of  the  land  was  sold  by  the  grantee.  The  heir  of  the  grantor  sued  in 
ejectment  to  recover  the  premises.  This  court,  speaking  by  Mr.  Justice  Miller, 
said :  '^  It  is  clear  to  us  .  .  .  that  when  the  trustees  passed  their  resolution 
locating  the  buildings  on  the  land,  with  the  intention  that  it  should  be  the  per- 
manent place  of  conducting  the  business  of  the  corporation,  they  had  perma- 
nently located  the  institution,  w^ithin  the  true  construction  of  the  contract. 
Counsel  for  the  plaintiff  attach  to  the  word  'permanent'  a  meaning  inconsist- 
ent with  the  obvious  intent  of  the  parties, —  that  the  condition  was  one  which 
might  be  fully  performed  within  a  year.  Such  a  construction  is  something 
more  than  a  condition  to  locate.  It  is  a  covenant  to  build  and  rebuild;  a  cov- 
enant against  removal  at  any  time;  a  covenant  to  keep  up  an  institution  of 
learning  on  that  land  forever,  or  for  a  very  indefinite  time.  This  could  not 
have  been  the  intention  of  the  parties." 

In  Harris  v.  Shaw,  13  III.,  463,  land  was  conveyed  on  condition  that  the 
county  seat  should  be  '^  permanently  located  "  upon  it.  The  location  was  made 
accordingly  with  that  intent,  but  some  years  later  the  county  seat  was  removed. 
The  grantor  sued  to  recover  the  land.  The  court  said  it  was  no  part  of  the 
contract  that  the  county  seat  should  remain  forever  on  the  premises ;  that  the 
grantor  must  be  presumed  to  have  known  that  the  legislature  had  the  power 
to  remove  it  at  pleasure,  and  that  he  must  be  held  to  have  had  in  view  at 
least  the  probability  of  such  a  change  when  he  made  the  deed. 

There  is  no  point  arising  under  either  the  former  or  the  present  constitution 
of  Ohio  which  in  our  judgment  requires  any  remark.  The  results  of  the  elab- 
orate research  of  one  of  the  counsel  for  the  defendants  in  error  show  that 
the  phrase  '^  permanently  established  "  is  a  formula  in  long  and  frequent  use  in 
Ohio,  with  respect  to  county  seats  established  otherwise  than  temporarily.     Yet 

it  is  believed  this  is  the  first  instance  in  the  juridical  history  of  the  state  in 
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which  such  a  claim  as  is  here  made  has  been  set  up.  This  practical  interpretation 
of  the  meaning  of  the  phrase,  though  by  no  means  conclusive,  is  entitled  to 
grave  and  respectful  consideration. 


Judgment  affirmed. 


FLETCHER  v.  PECK. 
(6  .Cranch,  87-148.    1810.) 


Eeror  to  tr.  S.  Circuit  Court,  District  of  Massachusetts. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. — The  pleadings  being  now  amended,  this  cause  comes 
on  again  to  be  heard  on  sundry  demurrers,  and  on  a  special  verdict.  This  suit 
was  instituted  on  several  covenants  contained  in  a  deed  made  by  John  Peck^ 
the  defendant  in  error,  conveying  to  Robert  Fletcher,  the  plaintiff  in  error, 
certain  lands  which  were  part  of  a  large  purchase  made  by  James  Ounn  and 
others,  in  the  year  1795,  from  the  state  of  Georgia,  the  contract  for  which  was 
made  in  the  form  of  a  bill  passed  by  the  legislature  of  that  state. 

The  first  count  in  the  declaration  set  forth  a  breach  in  the  second  covenant 
contained  in  the  deed.  The  covenant  is,  ''that  the  legislature  of  the  state 
of  Georgia,  at  the  time  of  passing  the  act  of  sale  aforesaid,  had  good  right  to 
sell  and  dispose  of  the  same  in  manner  pointed  out  by  the  said  act."  The 
breach  assigned  is,  that  the  legislature  had  no  power  to  sell. 

The  plea  in  bar  sets  forth  the  constitution  of  the  state  of  Georgia,  and  avers 
that  the  lands  sold  by  the  defendant  to  the  plaintiff  were  within  that  state. 
It  then  sets  forth  the  granting  act,  and  avers  the  power  of  the  legislature  to 
sell  and  dispose  of  the  premises  as  pointed  out  by  the  act.  To  this  plea 
the  plaintiff  below  demurred,  and  the  defendant  joined  in  demurrer. 

§  1&05.  The  court  will  not  declare  a  law  to  be  unconstitutional  unless  the 
opposition  between  the  constitution  and  law  be  plahi  and  dear. 

That  the  legislature  of  Georgia,  unless  restrained  by  its  own  constitution, 
possesses  the  power  of  disposing  of  the  unappropriated  lands  within  its  owa 
limits,  in  such  manner  as  its  own  judgment  shall  dictate,  is  a  proposition  not  to 
be  controverted.  The  only  question,  then,  presented  by  this  demurrer  for  the 
consideration  of  the  court,  is  this:  Did  the  then  constitution  of  the  state  of 
Georgia  prohibit  the  legislature  to  dispose  of  the  lands  which  were  the  subject 
of  this  contract,  in  the  manner  stipulated  by  the  contract?  The  question 
whether  a  law  be  void  for  its  repugnancy  to  the  constitution  is,  at  all  times,  a 
question  of  much  delicacy,  which  ought  seldom,  if  ever,  to  be  decided  in  the 
affirmative  in  a  doubtful  case.  The  court,  when  impelled  by  duty  to  render  such 
a  judgment,  would  be  unworthy  of  its  station,  could  it  be  unmindful  of  the 
solemn  obligations  which  that  station  imposes.  But  it  is  not  on  slight  implica- 
tion and  vague  conjecture  that  the  legislature  is  to  be  pronounced  to  have 
transcended  its  powers,  and  its  acts  to  be  considered  as  void.  The  opposition 
between  the  constitution  and  the  law  should  be  such  that  the  judge  feels  a  clear 
and  strong  conviction  of  their  incompatibility  with  each  other.  In  this  case 
the  court  can  perceive  no  such  opposition.  In  the  constitution  of  Georgia, 
adopted  in  the  year  1789,  the  court  can  perceive  no  restriction  on  the  legislative 
power  which  inhibits  the  passage  of  the  act  of  1795,  They  cannot  say  that, 
in  passing  that  act,  the  legislature  has  transcended  its  powers  and  violated  the 
constitution.     In  overruling  the  demurrer,  therefore,  to  the  first  plea,  the  circuit 

court  committed  no  error. 
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§  1 806.  In  a  contest  hetween  two  individtials  claiming  under  an  act  of  a  legis- 
lature^ the  court  cannot  inquire  into  the  motives  which  actuated  the  members  of 
that  legislature. 

The  third  covenant  is  that  all  the  title  which  the  state  of  Georgia  ever  had 
in  the  premises  had  been  legally  conveyed  to  John  Peck,  the  grantor.  The 
second  coant  assigns,  in  substance,  as  a  breach  of  this  covenant,  that  the  orig- 
inal grantees  from  the  state  of  Georgia  promised  and  assured  divers  members 
of  the  legislature,  then  sitting  in  general  assembly,  that  if  the  said  members 
would  assent  to,  and  vote  for,  the  passing  of  the  act,  and  if  the  said  bill  should 
pass,  such  members  should  have  a  share  of,  and  be  interested  in,  all  the  lands 
purchased  from  the  said  state  by  virtue  of  such  law.  And  that  divers  of  the 
said  members,  to  whom  the  said  promises  were  made,  were  unduly  influenced 
thereby,  and  under  such  influence  did  vote  for  the  passing  of  the  said  bill;  by 
reason  whereof  the  said  law  was  a  nullity,  etc.,  and  so  the  title  of  the  state  of 
Georgia  did  not  pass  to  the  said  Peck,  etc.  The  plea  to  this  count,  after  pro- 
testing that  the  promises  it  alleges  were  not  made,  avers  that  until  after  the 
purchase  made  from  the  original  grantees  by  James  Greenleaf,  under  whom  the 
said  Peck  claims,  neither  the  said  James  Greenleaf,  nor  the  said  Peck,  nor  any 
of  the  mesne  vendors  between  the  said  Greenleaf  and  Peck,  had  any  notice  or 
knowledge  that  any  such  promises  or  assurances  were  made  by  the  said  original 
grantees,  or  either  of  them,  to  any  of  the  members  of  the  legislature  of  the 
state  of  Georgia.  To  this  plea  the  plaintiff  demurred  generally,  and  the  de- 
fendant joined  in  the  demurrer. 

That  corruption  should  find  its  way  into  the  governments  of  our  iiifant  repub- 
lics, and  contaminate  the  very  source  of  legislation,  or  that  impure  motives 
should  contribute  to  the  passage  of  a  law,  or  the  formation  of  a  legislative  con- 
tract, are  circumstances  most  deeply  to  be  deplored.  How  far  a  court  of  justice 
would,  in  any  case,  be  competent,  on  proceedings  instituted  by  the  state  itself, 
to  vacate  a  contract  thus  formed,  and  to  annul  rights  acquired,  under  that  con- 
tract, by  third  persons  having  no  notice  of  the  improper  means  by  which  it  was 
obtained,  is  a  question  which  the  court  would  approach  with  much  circumspec- 
tion. It  may  well  be  doubted  how  far  the  validity  of  a  law  depends  upon  the 
motives  of  its  framers,  and  how  far  the  particular  inducements,  operating  on 
members  of  the  supreme  sovereign  power  of  a  state,  to  the  formation  of  a  con- 
tract by  that  power,  are  examinable  in  a  court  of  justice.  If  the  principle  be 
conceded  that  an  act  of  the  supreme  sovereign  power  might  be  declared  null 
by  a  court,  in  consequence  of  the  means  which  procured  it,  still  would  there  be 
much  difficulty  in  saying  to  what  extent  those  means  must  be  applied  to  pro- 
duce this  effect.  Must  it  be  direct  corruption,  or  would  interest  or  undue 
influence  of  any  kind  be  sufficient?  Must  the  vitiating  cause  operate  on  a  ma- 
jority, or  on  what  number  of  the  members?  Would  the  act  be  null,  whatever 
might  be  the  wish  of  the  nation,  or  would  its  obligation  or  nullity  depend  upon 
the  public  sentiment?  If  the  majority  of  the  legislature  be  corrupted,  it  may 
well  be  doubted  whether  it  be  within  the  province  of  the  judiciary  to  control 
their  conduct,  and,  if  less  than  a  majority  act  from  impure  motives,  the  prin- 
ciple by  which  judicial  interference  would  be  regulated  is  not  clearly  discerned. 

Whatever  difficulties  this  subject  might  present,  when  viewed  under  aspects 

of  which  it  may  be  susceptible,  this  court  can  perceive  none  in  the  particular 

pleadings  now  under  consideration.     This  is  not  a  bill  brought  by  the  state  of 

Georgia  to  annul  the  contract,  nor  doas  it  appear  to  the  court,  by  this  count, 

that  the  state  of  Georgia  is  dissatisfied  with  the  sale  that  has  been  made.     The 
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case,  as  made  out  in  the  pleadings,  is  simply  this:  One  individaal  who  holds 
lands  in  the  state  of  Georgia,  under  a  deed  covenanting  that  the  title  of  Georgia 
was  in  the  grantor,  brings  an  action  of  covenant  upon  this  deed,  and  assigns,  as 
a  breach,  that  some  of  the  members  of  the  legislature  were  induced  to  vote  in 
favor  of  the  law  which  constituted  the  contract,  by  being  promised  an  interest 
in  it,  and  that  therefore  the  act  is  a  mere  nullity.  This  solemn  question  cannot 
be  brought  thus  collaterally  and  incidentally  before  the  court.  It  would  be 
indecent  in  the  extreme,  upon  a  private  contract  between  two  individuals,  to 
enter  into  an  inquiry  respecting  the  corruption  of  the  sovereign  power  of  a 
state.  If  the  title  be  plainly  deduced  from  a  legislative  act,  which  the  legisla- 
ture might  constitutionally  pass,  if  the  act  be  clothed  with  all  the  requisite 
forms  of  the  law,  a  court,  sitting  as  a  court  of  law,  cannot  sustain  a  suit  brought 
by  one  individual  against  another  founded  on  the  allegation  that  the  act  is  a 
nullity  in  consequence  of  the  impure  motives  which  influenced  certain  members 
of  the  legislature  which  passed  the  law.  The  circuit  court,  therefore,  did  right 
in  overruling  this  demurrer. 

§  1807.  A  repeal  of  a  law  in  the  nature  of  a  contract  cannot  divest  vested 
rights. 

The  fourth  covenant  in  the  deed  is  that  the  title  to  the  premises  has  been  in 
no  way  constitutionally  or  legally  impaired  by  virtue  of  any  subsequent  act  of 
any  subsequent  legislature  of  the  state  of  Georgia.  The  third  count  recites 
the  undue  means  practiced  on  certain  members  of  the  legislature,  as  stated  in 
the  second  count,  and  then  alleges  that  in  consequence  of  these  practices  and  of 
other  causes  a  subsequent  legislature  passed  an  act  annulling  and  rescinding  the 
law  under  which  the  conveyance  to  the  original  grantees  was  made,  declaring 
that  conveyance  void,  and  asserting  the  title  of  the  state  to  the  lands  it  con- 
tained. The  count  proceeds  to  recite  at  large  this  rescinding  act,  and  concludes 
with  averring  that  by  reason  of  this  act  the  title  of  the  said  Peck  in  the 
premises  was  constitutionally  and  legally  impaired  and  rendered  null  and  void. 
After  protesting,  as  before,  that  no  such  promises  were  made  as  stated  in  this 
count,  the  defendant  again  pleads  that  himself  and  the  first  purchaser  nnder 
the  original  grantees,  and  all  intermediate  holders  of  the  property,  were  pur- 
chasers without  notice.     To  this  plea  there  is  a  demurrer  and  joinder. 

The  importance  and  the  difficulty  of  the  questions  presented  by  these  plead- 
ings are  deeply  felt  by  the  court.  The  lands  in  controversy  vested  absolutely 
in  James  Gunn  and  others,  the  original  grantees,  by  the  conveyance  of  the 
governor,  made  in  pursuance  of  an  act  of  assembly  to  which  the  legislature 
was  fully  competent.  Being  thus  in  full  possession  of  the  legal  estate,  they,  for 
a  valuable  consideration,  conveyed  portions  of  the  land  to  those  who  were 
willing  to  purchase.  If  the  original  transaction  was  infected  with  fraud,  these 
purchasers  did  not  participate  in  it  and  had  no  notice  of  it.  They  were  inno- 
cent. Yet  the  legislature  of  Georgia  has  involved  them  in  the  fate  of  the  first 
parties  to  the  transaction,  and,  if  the  act  be  valid,  has  annihilated  their  rights 

also. 

The  legislature  of  Georgia  was  a  party  to  this  transaction,  and  for  a  party 
to  pronounce  its  own  deed  invalid,  whatever  cause  may  be  assigned  for  its  in- 
validity, must  be  considered  as  a  mere  act  of  power  which  must  find  its  vindi- 
cation in  a  train  of  reasoning  not  often  heard  in  courts  of  justice.  But  the  real 
party,  it  is  said,  are  the  people,  and  when  their  agents  are  unfaithful,  the  acts 
of  those  agents  cease  to  be  obligatory. 

It  is,  however,  to  be  recollected  that  the  people  can  act  only  by  these  agents, 
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and  that  while  within  the  powers  conferred  on  them,  their  acts  must  b3  con- 
sidered as  the  acts  of  the  people.  If  the  agents  be  corrupt,  others  may  be 
chosen,  and  if  their  contracts  be  examinable,  the  common  sentiment,  as  well  as 
common  usage,  of  mankind  points  out  a  mode  by  which  this  examination  may 
be  niade  and  their  validity  determined. 

If  the  legislature  of  Georgia  was  not  bound  to  submit  its  pretensions  to  those 
tribunals  which  are  established  for  the  security  of  property  and  to  decide  on 
human  rights,  if  it  might  claim  to  itself  the  power  of  judging  in  its  own  case, 
yet  there  are  certain  great  principles  of  justice  whose  authority  is  universally 
acknowledged  that  ought  not  to  be  entirely  disregarded.  If  the  legislature  be 
its  own  judge  in  its  own  case,  it  would  seem  equitable  that  its  decision  should 
be  regulated  by  those  rules  which  would  have  regulated  the  decision  of  a 
judicial  tribunal.  The  question  was  in  its  nature  a  question  of  title,  and  the 
tribunal  which  decided  it  was  either  acting  in  the  character  of  a  court  of  jus- 
tice, and  performing  a  duty>  usually  assigned  to  a  court,  or  it  was  exerting  a 
mere  act  of  power  in  which  it  was  controlled  only  by  its  own  will. 

If  a  suit  be  brought  to  set  aside  a  conveyance  obtained  by  fraud,  and  the 
fraud  be  clearly  proved,  the  conveyance  will  be  set  aside,  as  between  the  par- 
ties; but  the  rights  of  third  persons,  who  are  purchasers  without  notice,  for  a 
valuable  consideration,  cannot  be  disregarded.  Titles  which,  according  to 
every  legal  test,  are  perfect,  are  acquired  with  that  confidence  which  is  inspired 
by  the  opinion  that  the  purchaser  is  safe.  If  there  be  any  concealed  defect^ 
arising  from  the  conduct  of  those  who  had  held  the  property  long  before  he 
acquired  it,  of  which  he  had  no  notice,  that  concealed  defect  cannot  be  set  up 
against  him.  He  has  paid  his  money  for  a  title  good  at  law ;  he  is  innocent, 
whatever  may  be  the  guilt  of  others,  and  equity  will  not  subject  him  to  the 
penalties  attached  to  that  guilt.  All  titles  would  be  insecure,  and  the  inter- 
course between  man  and  man  would  be  very  seriously  obstructed,  if  this  principle 
be  overturned.  A  court  of  chancery,  therefore,  had  a  bill  been  brought  to  set 
aside  the  conveyance  made  to  James  Gunn  and  others,  as  being  obtained  by  im- 
proper practices  with  the  legislature,  whatever  might  have  been  its  decision  as 
respected  the  original  grantees,  would  have  been  bound,  by  its  own  rules,  and 
by  the  clearest  principles  of  equity,  to  leave  unmolested  those  who  were  pur- 
chasers without  notice  for  a  valuable  consideration.  If  the  legislature  felt 
itself  absolved  from  those  rules  of  property  which  are  common  to  all  the  citi- 
zens of  the  United  States,  and  from  those  principles  of  equity  which  are 
acknowledged  in  all  our  courts,  its  act  is  to  be  supported -by  its  power  alone, 
and  the  same  power  may  devest  any  other  individual  of  his  hsinds,  if  it  shall  be 
the  will  of  the  legislature  so  to  exert  it. 

It  is  not  intended  to  speak  with  disrespect  of  the  legislature  of  Georgia,  or 
of  its  acts.  Far  from  it.  The  question  is  a  general  question,  and  is  treated  as 
one.  For  although  such  powerful  objections  to  a  legislative  grant  as  are 
alleged  against  this  may  not  again  exist,  yet  the  principle,  on  which  alone  this 
rescinding  act  is  to  be  supported,  may  be  applied  to  every  case  to  which  it 
shall  be  the  will  of  any  legislature  to  apply  it.  The  principle  is  this:  that  a 
legislature  may,  by  its  own  act,  devest  the  vested  estate  of  any  man  whatever, 
for  reasons  which  shall,  by  itself,  be  deemed  sufficient.  In  this  case  the  legis- 
lature may  have  had  ample  proof  that  the  original  grant  was  obtained  by 
practices  which  can  never  be  too  much  reprobated,  and  which  would  have 
justified  its  abrogation  so  far  as  respected  those  to  whom  crime  was  imputable. 

Bat  the  grant,  when  issued,  conveyed  an  estate  in  fee  simple  to  the  grantee, 
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clothed  with  all  the  solemnities  which  law  can  bestow.  This  estate  was  trans- 
ferable; and  those  who  purchased  parts  of  it  were  not  stained  by  that  guilt 
which  infected  the  original  transaction.  Their  case  is  not  distinguishable 
from  the  ordinary  case  of  purchasers  of  a  legal  estate  without  knowledge  of 
any  secret  fraud  which  might  have  led  to  the  emanation  of  the  original  grant. 
According  to  the  well  known  course  of  equity,  their  rights  could  not  be  affected 
by  such  fraud.  Their  situation  was  the  same,  their  title  was  the  same,  with 
that  of  every  other  member  of  the  community  who  holds  land  by  regular  con- 
veyances from  the  original  patentee. 

Is  the  power  of  the  legislature  competent  to  the  annihilation  of  such  title, 
and  to  a  resumption  of  the  property  thus  held?  The  principle  asserted  is, 
that  one  legislature  is  competent  to  repeal  any  act  which  a  former  legislature 
was  competent  to  pass;  and  that  one  legislature  cannot  abridge  the  powers  of 
a  succeeding  legislature.  The  correctness  of  this  principle,  so  far  as  respects 
general  legislation,  can  never  be  controverted.  But  if  an  act  be  done  under  a 
law,  a  succeeding  legislature  cannot  undo  it.  The  past  cannot  be  recalled  by 
the  most  absolute  power.  Conveyances  have  been  made,  those  conveyances  have 
vested  legal  estates,  and,  if  those  estates  may  be  seized  by  the  sovereign  author- 
ity, still  that  they  originally  vested  is  a  fact,  and  cannot  cease  to  be  a  fact. 
When,  then,  a  law  is  in  its  nature  a  contract,  when  absolute  rights  have  vested 
under  that  contract,  a  repeal  of  the  law  cannot  devest  those  rights;  and  the 
act  of  annulling  them,  if  legitimate,  is  rendered  so  by  a  power  applicable  to 
the  case  of  every  individual  in  the  community. 

It  may  well  be  doubted  whether  the  nature  of  society  and  of  government 
does  not  prescribe  some  limits  to  the  legislative  power;  and  if  any  be  pre- 
scribed, where  are  they  to  be  found  if  the  property  of  an  individual,  fairly  and 
honestly  acquired,  may  be  seized  without  compensation.  To  the  legislature 
all  legislative  power  is  granted ;  but  the  question  whether  the  act  of  trans- 
ferring the  property  of  an  individual  to  the  public  be  in  the  nature  of  the 
legislative  power  is  well  worthy  of  serious  reflection.  It  is  the  peculiar  province 
of  the  legislature  to  prescribe  general  rules  for  the  government  of  society;  the 
application  of  those  rules  to  individuals  in  society  would  seem  to  be  the  duty 
of  other  departments.  How  far  the  power  of  giving  the  law  may  involve  every 
other  power,  in  cases  where  the  constitution  is  silent,  never  has  been,  and  per- 
haps never  can  be,  definitely  stated. 

§  1808.  A  grant  is  a  contract  executed^  and  a  law  annulling  it  impairs  the 
obligation  of  the  contract 

The  validity  of  this  rescinding  act,  then,  might  well  be  doubted  were  Georgia 
a  single  sovereign  power.  But  Georgia  cannot  be  viewed  as  a  single,  uncon- 
nected, sovereign  power,  on  whose  legislature  no  other  restrictions  are  im- 
posed  than  may  be  found  in  its  own  constitution.  She  is  a  part  of  a  large 
empire;  she  is  a  member  of  the  American  Union ;  and  that  Union  has  a  consti- 
tution, the  supremacy  of  which  all  acknowledge,  and  which  imposes  limits  to 
the  legislatures  of  the  several  states,  which  none  claim  a  right  to  pass.  The 
constitution  of  the  United  States  declares  that  no  state  shall  pass  any  bill  of 
attainder,  ex  post  facto  law  or  law  impairing  the  obligation  of  contracts.  Does 
the  case  now  under  consideration  come  within  this  prohibitory  section  of  the 
constitution?  In  considering  this  very  interesting  question  we  immediately  ask 
ourselves,  what  is  a  contract?  Is  a  grant  a  contract?  A  contract  is  a  compact 
between  two  or  more  parties,  and  is  either  executory  or  executed.  An  execu- 
tory contract  is  one  in  which  a  party  binds  himself  to  do  or  not  to  do  a  partic- 
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tilar  thing;  such  was  the  law  under  which  the  conveyance  was  made  by  the 
governor.  A  contract  executed  is  one  in  which  the  object  of  contract  is  per- 
formed; and  this,  says  Blackstone,  differs  in  nothing  from  a  grant.  The  con- 
tract between  Georgia  and  the  purchasers  was  executed  by  the  grant.  A 
contract  executed,  as  well  as  one  which  is  executory,  contains  obligations  bind- 
ing on  the  parties.  A  grant,  in  its  own  nature,  amounts  to  an  extinguishment 
of  the  right  of  the  grantor,  and  implies  a  contract  not  to  reassert  that  right. 
A  party  is,  therefore,  always  estopped  by  his  own  grant.  Since,  then,  in  fact, 
a  grant  is  a  contract  executed,  the  obligation  of  which  still  continues,  and  since 
the  constitution  uses  the  general  term  contract,  without  distinguishing  between 
those  which  are  executory  and  those  which  are  executed,  it  must  be  construed 
to  comprehend  the  latter  as  well  as  the  former.  A  law  annulling  conveyances 
between  individuals,  and  declaring  that  the  grantors  should  stand  seized  of 
their  former  estates,  notwithstanding  those  grants,  would  be  as  repugnant  to 
the  constitution  as  a  law  discharging  the  vendors  of  property  from  the  obliga- 
tion of  executing  their  contracts  by  conveyances.  It  would  be  strange  if  a 
contract  to  convey  was  secured  by  the  constitution,  while  an  absolute  convey- 
ance remained  unprotected. 

If,  under  a  fair  construction  of  the  constitution,  grants  are  comprehended 
under  the  term  contracts,  is  a  grant  from  the  state  excluded  from  the  operation 
of  the  provision?  Is  the  clause  to  be  considered  as  inhibiting  the  state  from 
impairing  the  obligation  of  contracts  between  two  individuals,  but  as  excluding 
from  that  inhibition  contracts  made  with  itself?  The  words  themselves  contain 
no  such  distinction.  They  are  general,  and  are  applicable  to  contracts  of  every 
description.  If  contracts  made  with  the  state  are  to  be  exempted  from  their 
operation,  the  exception  must  arise  from  the  character  of  the  contracting  party, 
not  from  the  words  which  are  employed.  Whatever  respect  might  have  been 
felt  for  the  state  sovereignties,  it  is  not  to  be  disguised  that  the  framers  of  the 
constitution  viewed,  with  some  apprehension,  the  violent  acts  which  might 
grow  out  of  the  feelings  of  the  moment;  and  that  the  people  of  the  United 
States,  in  adopting  that  instrument,-  have  manifested  a  determination  to  shield 
themselves  and  their  property  from  the  effects  of  those  sudden  and  strong  pas- 
sions to  which  men  are  exposed.  The  restrictions  on  the  legislative  power  of 
the  states  are  obviously  founded  in  this  sentiment;  and  the  constitution  of  the 
United  States  contains  what  may  be  deemed  a  bill  of  rights  for  the  people  of 
each  state. 

§  1809.  Limitations  upon  the  states. 

No  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law  or  law  impairing 
the  obligation  of  contracts.  A  bill  of  attainder  may  affect  the  life  of  an  indi- 
vidual or  may  confiscate  his  property,  or  may  do  both.  In  this  form  the  power 
of  the  legislature  over  the  lives  and  fortunes  of  individuals  is  expressly  re- 
strained. What  motive,  then,  for  implying,  in  words  which  import  a  general 
prohibition  to  impair  the  obligation  of  contracts,  an  exception  in  favor  of  the 
right  to  impair  the  obligation  of  those  contracts  into  which  the  state  may 
enter? 

§  1810.  The  act  of  the  Georgia  legislature  in  annulling  the  grant  hy  the  state 
was  an  ex  post  facto  law. 

The  state  legislatures  can  pass  no  ex  post  facto  law.  An  ex  post  facto  law  is 
one  which  renders  an  act  punishable  in  a  manner  in  which  it  was  not  punish- 
able when  it  was  committed.  Such  a  law  may  inflict  penalties  on  the  person, 
or  may  inflict  pecuniary  penalties  which  swell  the  public  treasury.    The  legisla- 
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ture  is  then  prohibited  from  passing  a  law  by  which  a  man's  estate,  or  any  part 
of  it,  shall  be  seized  for  a  crime  which  was  not  declared,  by  some  previous  law, 
to  render  him  liable  to  that  punishment.  Why,  then,  should  violence  be  done 
to  the  natural  meaning  of  words  for  the  purpose  of  leaving  to  the  legisla- 
ture the  power  of  seizing,  for  publip  use,  the  estate  of  an  individual  in  the  form 
of  a  law  annulling  the  title  by  which  he  holds  that  estate?  The  court  can  per- 
ceive no  sufficient  grounds  for  making  that  distinction.  This  rescinding  act 
would  have  the  effect  of  an  ex  post  facto  law.  It  forfeits  the  estate  of  Fletcher 
for  a  crime  not  committed  by  himself,  but  by  those  from  whom  he  purchased. 
This  cannot  be  effected  in  the  form  of  an  ex  post  facto  law  or  bill  of  attainder; 
why,  then,  is  it  allowable  in  the  form  of  a  law  annulling  the  original  grant? 
The  argument  in  favor  of  presuming  an  intention  to  except  a  case,  not  excepted 
by  the  words  of  the  constitution,  is  susceptible  of  some  illustration  from  a 
principle  originally  ingrafted  in  that  instrument,  though  no  longer  a  part  of  it. 
The  constitution,  as  passed,  gave  the  courts  of  the  United  States  jurisdiction  in 
suits  brought  against  individual  states.  A  state,  then,  which  violated  its  own 
contract,  was  suable  in  the  courts  of  the  United  States  for  that  violation. 
Would  it  have  been  a  defense  in  such  a  suit  to  say  that  the  state  had  passed  a 
law  absolving  itself  from  the  contract?  It  is  scarcely  to  be  conceived  that  such 
a  defense  could  be  set  up.  And  yet,  if  a  state  is  neither  restrained  by  the  gen- 
eral principles  of  our  political  institutions,  nor  by  the  words  of  the  constitu- 
tion, from  impairing  the  obligation  of  its  own  contracts,  such  a  defense  would 
be  a  valid  one.  This  feature  is  no  longer  found  in  the  constitution ;  but  it  aids 
ill  the  construction  of  those  clauses  with  which  it  was  originally  associated. 

It  is,  then,  the  unanimous  opinion  of  the  court,  that,  in  this  case,  the  estate 
having  passed  into  the  hands  of  a  purchaser  for  a  valuable  consideration,  with- 
out notice,  the  state  of  Georgia  was  restrained,  either  by  general  principles 
which  are  common  to  our  free  institutions,  or  by  the  particular  provisions  of 
the  constitution  of  the  United  States,  from  passing  a  law  whereby  the  estate- 
of  the  plaintiff  in  the  premises  so  purchased  could  be  constitutionally  and 
legally  impaired  and  rendered  null  and  void.  In  overruling  the  demurrer  to- 
the  third  plea,  therefore,  there  is  no  error. 

§  1811.  The  proclamation  of  ilie  king  of  Greai  Britain  in  1763  did  not  alter 
the  boundaries  <f  Georgia. 

The  first  covenant  in  the  deed  is,  that  the  state  of  Georgia,  at  the  time  of  the 
act  of  the  legislature  thereof,  entitled  as  aforesaid,  was  legally  seized  in  fee  of 
the  soil  thereof,  subject  only  to  the  extinguishment  of  part  of  the  Indian  title 
thereon.  The  fourth  count  assigns,  as  a  breach  of  this  covenant,  that  the  right 
to  the  soil  was  in  the  United  States,  and  not  in  Georgia.  To  this  count  the  de- 
fendant pleads  that  the  state  of  Georgia  was  seized ;  and  tenders  an  issue  on 
the  fact  In  which  the  plaintiff  joins.  On  this  issue  a  special  verdict  is  found* 
The  jury  find  the  grant  of  Carolina,  by  Charles  IL,  to  the  Earl  of  Clarendon,  and 
others,  comprehending  the  wholis  country,  from  thirty-six  degrees,  thirty  min- 
utes, north  latitude,  to  twenty-nine  degrees  north  latitude,  and  from  the  Atlan- 
tic to  the  South  Sea.  They  find  that  the  northern  part  of  this  territory  was- 
afterwards  erected  into  a  separate  colony,  and  that  the  most  northern  part  of 
the  thirty- fifth  degree  of  north  latitude  was  the  boundary  line  between  North 
and  South  Carolina.  That  seven  of  the  eight  proprietors  of  the  Carolinas- 
surrendered  to  George  IL,  in  the  year  1729,  who  appointed  a  governor  of 
South  Carolina.  That  in  1732,  George  II.  granted  to  the  Lord  Viscount  Per- 
cival,  and  others^  seven-eighths  of  the  territory  between  the  Savannah  and  the 
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Alatamaha,  and  extending  west  to  the  South  Sea,  and  that  the  remaining 
eighth  part,  which  was  still  the  property  of  the  heir  of  Lord  Carteret,  one  of 
the  original  grantees  of  Carolina,  was  afterwards  conveyed  to  them.  This  ter- 
ritory was  constituted  a  colony,  and  called  Georgia.  That  the  governor  of 
SoQth  Carolina  continued  to  exercise  jurisdiction  south  of  Georgia.  That,  in 
1752,  the  grantees  surrendered  to  the  crown.  That,  in  1754,  a  governor  was 
appointed  by  the  crown,  with  a  commission  describing  the  boundaries  of  the 
colony.  That  a  treaty  of  peace  was  concluded  between  Great  Britain  and 
Spain,  in  1763,  in  which  the  latter  ceded  to  the  former  Florida,  with  Fort  St. 
Augustin,  and  the  Bay  of  Pensacola.  That,  in  October,  1763,  the  king  of. 
Great  Britain  issued  a  proclamation,  creating  four  new  colonies,  Quebec,  East 
Florida,  West  Florida  and  Grenada ;  and  prescribing  the  bounds  of  each,  and 
further  declaring  that  all  the  lands  between  the  Alatamaha  and  St.  Marys 
should  be  annexed  to  Georgia.  The  same  proclamation  contained  a  clause  re- 
serving, under  the  dominion  and  protection  of  the  crown,  for  the  use  of  the 
Indians,  all  the  lands  on  the  western  waters,  and  forbidding  a  settlement  on 
them,  or  purchase  of  them  from  the  Indians.  The  lands  conveyed  to  the 
plaintiff  lie  on  the  western  waters.  That,  in  November,  1763,  a  commission 
was  issued  to  the  governor  of  Georgia,  in  which  the  boundaries  of  that  prov- 
iuoe  are  described,  as  extending  westward  to  the  Mississippi.  A  commission, 
describing  boundaries  of  the  same  extent,  was  afterwards  granted  in  1764. 
That  a  war  broke  out  between  Great  Britain  and  her  colonies,  which  termi- 
nated in  a  treaty  of  peace,  acknowledging  them  as  sovereign  and  independent 
states.  That,  in  April,  17S7,  a  convention  was  entered  into  between  the  states 
of  South  Carolina  and  Georgia,  settling  the  boundary  line  between  th^n.  The 
jury  afterwards  described  the  situation  of  the  lands  mentioned  in  the  plaintiff's 
declaration,  in  such  manner  that  their  lying  within  the  limits  of  Georgia,  as 
defined  in  the  proclamation  of  1763,  in  the  treaty  of  peace,  and  in  the  conven- 
tion between  that  state  and  South  Carolina,  has  not  been  questioned. 

§  1813.  The  nature  of  the  Indian  title  is  not  such  as  to  be  absolutely  repugnant 
to  seizin  in  fee  on  the  part  of  the  state. 

The  counsel  for  the  plaintiff  rest  tbeir  argument  on  a  single  proposition. 
They  contend  that  the  reservation  for  the  use  of  Indians,  contained  in  the 
proclamation  of  1763,  excepts  the  lands  on  the  western  waters  from  the  colonies 
within  whose  bounds  they  would  otherwise  have  been^^nd  that  they  were  ac- 
quired by  the  revolutionary  war.  All  acquisitions  during  the  war,  it  is  con- 
tended, were  made  by  the  joint  arms,  for  the  joint  benefit  of  the  United  States, 
aqd  not  for  the  benefit  of  any  particular  state.  The  court  does  not  understand 
the  proclamation  as  it  is  understood  by  the  counsel  for  the  plaintiff.  The  res- 
ervation for  the  use  of  the  Indians  apf>ears  to  be  a  temporary  arrangement, 
suspending,  for  a  time,  the  settlement  of  the  country  reserved,  and  the  powers 
of  the  royal  governor  within  the  territory  reserved,  but  is  not  conceived  to 
amount  to  an  alteration  of  the  boundaries  of  the  colony.  If  the  langui^e  of 
the  proclamation  be,  in  itself,  doubtful,  the  commissions  subsequent  thereto, 
which  were  given  to  the  governors  of  Georgia,  entirely  remove  the  doubt. 

The  question  whether  the  vacant  lands  within  the  United  States  became  a 
joint  property,  or  belonged  to  the  separate  states,  was  a  momentous  question, 
which,  at  one  time,  threatened  to  shake  the  American  confederacy  to  its  founda- 
tion. This  important  and  dangerous  contest  has  been  compropiised,  and  the 
compromise  is  not  now  to  be  disturbed.  It  is  the  opinion  of  the  court  that  the 
particalar  land  stated  in  the  declaration  appears,  from  this  special  verdict,  to  lie 
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within  the  state  of  Georgia,  and  that  the  state  of  Georgia  had  power  to  grant 
it.  Son>e  difficulty  was  produced  by  the  language  of  the  covenant,  and  of 
the  pleadings.  It  was  doubted  whether  a  state  can  be  seized  in  fee  of  lands 
subject  to  the  Indian  title,  and  whether  a  decision  that  they  were  seized  in  fee 
might  not  be  construed  to  amount  to  a  decision  that  their  grantee  might  main- 
tain an  ejectment  for  them,  notwithstanding  that  title. 

The  majority  of  the  court  is  of  opinion  that  the  nature  of  the  Indian  title, 
which  is  certainly  to  be  respected  by  all  courts  until  it  be  legitimately  extin- 
guished, is  not  such  as  to  be  absolutely  repugnant  to  seizin  in  fee  on  the  part  of 

the  state. 

Jvdgment  affirmed^  with  costs. 
Mb.  Justice  Johnson  dissented. 

I  FURMAN  V.  NICHOL. 

(8  Wallace,  44^4.    1868.) 

Error  to  the  Supreme  Court  of  Tennessee. 

Opinion  by  Mr.  Justice  Davis. 
•  The  main  question  involved  in  this  suit  is  of  more  importance  than  difficulty; 
but  before  we  proceed  to  discuss  it,  it  is  necessary  to  consider  the  point  of  juris- 
diction which  is  raised  by  the  defendant  in  error.  The  circumstances  under 
which  this  court  is  authorized  to  review  the  decisions  of  state  tribunals  have  been 
so  often  considered  and  decided,  that  there  is  hardly  an*y thing  left  to  do  but 
to  apply  the  already  well-settled  legal  principles  which  govern  this  class  of 
cases,  to  a  particular  record,  in  order  to  decide  whether  or  not  we  have  juris- 
diction to  bear  and  determine  the  matter  in  controversy.  It  would  be  useless 
labor  to  go  through  with  the  various  adjudications  of  this  court  on  this  subject. 

§  1813.  This  court  has  jurisdiction  over  a  cause  in  a  state  court  when  a  right 
claimed  under  the  constitution  of  the  United  States  is  denied  by  that  court. 

It  is  enough  for  the  purposes  of  this  suit  to  say  that  a  cause  can  be.  removed 
from  a  state  court  into  this  court  under  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789,  whenever  some  one  of  the  questions  embraced  in  it  was  relied  on 
by  the  party  who  brings  the  cause  here,  and  when  the  right  he  claimed  it  gave 
bim  was  denied  to  him  by  the  state  court.  It  is  urged  that  the  particular  pro- 
vision of  the  constitutioa  which  the  plaintiffs  in  error  say  has  been  violated  in 
its  application  to  their  case  should  be  contained  in  the  pleadings,  but  this  is  in 
no  case  necessary.  If  the  record  shows,  either  by  express  averment  or  by  clear 
and  necessary  intendment,  that  the  constitutional  provision  did  arise,  and  that 
the  court  below  could  not  have  reached  the  conclusion  and  judgment  it  did 
reach,  without  applying  it  to  the  case  in  hand,  then  the  jurisdiction  of  this 
court  attaches.  And  it  need  not  appear  that  the  state  court  erred  in  its  judg- 
ment. It  is  sufficient  to  confer  jurisdiction  that  the  question  was  in  the  case, 
was  decided  adversely  to  the  plaintiffs  in  error,  and  that  the  court  was  induced 
by  it  to  make  the  judgment  which  it  did.  Testing  the  case  at  bar  by  these 
rules,  it  is  apparent  that  it  is  properly  here,  and  must  be  disposed  of  on  its 
merits. 

Statement  of  Facts. —  Furman  and  Green,  conceiving  themselves  aggrieved  . 
by  the  conduct  of  the  county  clerk  in  refusing  their  tender  of  the  amount  due 
the  state  for  taxes  in  the  notes  and  issues  of  the  Bank  of  Tennessee,  issued  prior 
to  the  6th  May,  1861,  applied  to  the  local  circuit  court  for  a  mandamus  to  com- 
pel the  county  clerk  to  accept  payment  of  the  notes  in  discharge  of  Furman's. 
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obligation,  and  to  issue  to  them  a  license  as  wholesale  merchants.    The  applica- 

•  tion  for  the  writ  proceeded  on  the  theory  that  the.  state  had,  in  the  passage  of 
the  act  creating  the  Bank  of  Tennessee,  in  183S,  made  a  contract  with  its 

.  people  to  receive  these  notes  in  payment  of  state  taxes,  and  that  it  was  not  in 
the  power. of  a  subsequent  legislature  to  impair  the  binding  force  of  this  con- 
tract.    The  proceeding  was  an  effort  on  the  part  of  the  plaintiffs  in  error  to  test 

•  the  question  of  the  validity  of  the  authority  of  a  public  officer  of  the  state, 
exercising  authority  under  the  state,  on  the  ground  that  such  authority  was  re- 
pugnant to  that  provision  of  the  federal  constitution  which  forbids  a  state  to 
pass  any  law  impairing  the  obligation  of  a  contract.  The  purpose  of  the  peti- 
tion, the  issue  which  it  presented  and  sought  to  have  determined,  were  as  plainly 
to  be  seen,  as  if  tiie  words  of  the  particular  constitutional  provision  relied  on 
bad  been  inserted  in  it,  and  the  obnoxious  legislation  spread  out  at  length.  All 
courts  take  notice,  without  pleading,  of  the  constitution  of  the  United  States^ 
and  the  public  laws  of  the  state  where  they  are  exercising  their  functions. 

It  is  insisted  that  the  petition  should  have  averred  that  the  state  had  im- 
paired, or  by  some  act  attempted  to  impair,  the  obligation  of  a  contract;  but 

•  this  does  sufficiently  appear  by  necessary  intendment,  for  it  is  alleged  that 
Furman  was  the  owner  of  the  notes  and  entitled  to  have  them  received  for 
taxes,  by  virtue  of  a  contract  with  the  state;  that  he  had  tendered  them  to 
the  defendant,  who  refused  to  receive  them,  and  that  it  was  not  in  the  power 
of  the  legislature  to  impair  the  validity  of  this  contract.  The  viandamus  was 
asked  for  to  enforce  a  contract  —  to  act  directly  on  Nichol,  the  clerk  and  col- 
lector, who  was  exercising  an  authority  under  the  state.  What  is  plainer  than 
that  this  proceeding  impeached  this  authority,  in  its  application  to  their  case, 
because  of  legislation  construed  by  this  officer  as  depriving  Furman  of  bis 
right  to  i)ay  his  state  taxes  in  notes  of  the  Bank  of  Tennessee?  If  so,  then 
the  petitioners,  insisting  on  the  protection  of  the  constitution,  drew  in  question 
both  the  validity  of  state  legislation  and  the  authority  of  the  state  officer;  and 
unless  the  record  discloses  that  the  supreme  court  of  Tennessee  denied  relief 
on  other  than  federal  grounds,  it  is  perfectly  manifest  that  we  are  compelled 
to  take  jurisdiction  of  this  cause. 

§  1814.  The  jurisdiction  of  this  court  ove?*  cases  brought  from  state  courts 
does  not  at  all  depend  upon  the  fact  that  such  courts  are  in  error. 

But  to  proceed  a  step  further.  The  cause  was  heard  on  the  petition  and  a  de- 
murrer, admitting  its  truth,  but  denying  its  sufficiency.  There  were  three 
'  principal  defenses  to  the  relief  asked,  specified  in  the  demurrer,  as  was  re- 
quired by  the  Tennessee  code  of  practice.  These  were,  first,  that  the  twelfth 
section  of  the  act  incorporating  the  Bank  of  Tennessee  did  not  constitute 
a  contract.  Secondly,  that  there  was  no  contract,  because  the  said  twelfth 
section  was  repealed  by  implication  by  section  603  of  the  code  of  1858,  and 
there  was  no  averment  that  the  notes  were  issued  before  that  time.  The 
third  and  last  defense  was,  that  the  petition  did  not  show  that  the  plaint- 
iffs became  the  owners  of  the  notes  before  the  direct  repeal  of  the  twelfth  sec- 
tion by  the  legislature,  in  1865.  What  possible  difference  can  it  make,  in 
deciding  the  question  of  jurisdiction,  on  which  of  these  three  grounds  the 
supreme  court  of  Tennessee  based  their  judgment?  The  right  and  duty  of 
this  court  to  hear  and  determine  this  case  does  not  depend  on  our  ability  to 
prove  that  the  supreme  court  of  Tennessee  was  wrong  in  its  judgment. 
Whether  that  judgment  was  right  or  wrong,  it  is  reviewable  here,  if  it  neces- 
sarily drew  in  question  the  validity  of  a  state  statute,  or  of  an  authority  exer- 
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cised  under  it,  on  the  ground  of  the  repugnanc}"  of  the  statute  to  the  constitu- 
tion of  the  United  States.  That  it  did  do  this  there  would  seem  to  be  no 
doubt. 

The  defense  really  amounts  to  this:  either  that  the  alleged  contract  did  not 
exist,  or,  if  it  did,  that  there  has  been  no  legislation  that  impairs  it.  Whether 
it  be  true  or  false  depends  on  the  construction  to  be  given  the  laws  of  the 
state  which  are  claimed  as  proving  the  making  of  the  contract  and  its  viola- 
tion. If  so,  this  court  decides  for  itself  whether  the  construction  which  the 
court  below  gave  to  these  dififerent  statutes  was  correct  or  incorrect;  and  we 
are  required  to  reverse,  under  the  twenty-fifth  section  of  the  Judiciary  Act,  if 
we  find  that,  Under  an  error  of  construction,  that  court  has  adjudged  that  no 
contract  has  been  impaired.  To  do  otherwise,  would  be  to  surrender  to  the 
state  courts  an  important  trust  confided  to  this  court  by  the  constitution. 

Without  pursuing  the  subject  any  further,  it  is  clear  from  the  record  that  the 
supreme  court  of  Tennessee,  in  dismissing  the  petition  for  mandamus^  neces- 
sarily adjudged  that  there  was  not  at  the  time  such  a  contract  as  the  plaintifif 
Furman  claimed  authorized  him  to  make  the  tender  to  the  clerk  of  the  notes 
of  the  Bank  of  Tennessee.  The  jurisdiction  of  this  court  is,  therefore,  com- 
plete, and  the  case  must  be  decided  on  its  merits. 

§  1815.  A  clause  in  the  charter  of  a  hank  authorizing  its  notes  to  be  received 
ifi  payment  of  taxes  is  a  contract  to  that  eff^ect  with  every  holder  of  every  note. 

The  state  of  Tennessee,  through  its  legislature,  in  1838,  thought  proper  to  create 
a  bank  ^'  in  its  name  and  for  its  benefit."  It  was  essentiallv  a  state  institution. 
The  state  owned  the  capital  and  received  the  profits;  appointed  the  directors, 
and  pledged  its  faith  and  credit  for  its  support.  This  would  seem  to  have  been 
enough  to  establish  the  credit  of  the  institution  on  a  firm  basis,  and  to  inspire 
confi.dence  in  the  value  of  its  notes,  so  that  they  would  obtain  a  free  circula- 
tion among  the  people  as  money.  But  the  legislature,  in  its  anxiety  to  insure 
for  these  notes  a  still  greater  confidence  of  the  community,  went  further,  and 
provided  that  they  should  be  receivable  at  the  treasury  of  the  state,  and  by  all 
tax  collectors  and  other  public  officers,  in  all  payments  for  taxes  and  other 
moneys  due  the  state.  It  will  be  readily  seen  that  nothing  could  have  been 
better  calculated  to  accomplish  the  purpose  the  legislature  had  in  view  than  the 
incorporation  of  this  guaranty  into  the  charter  of  the  bank.  It  assured  the 
free  circulation  of  their  notes,  gave  them  a  credit  over  the  issues  of  other  banks, 
and  furnished  a  security  to  those  who  held  them  against  any  serious  loss,  if,  in 
the  vicissitudes  of  trade,  the  bank  itself  should  become  embarrassed;  for,  an- 
nually, they  would  be  enabled  to  use  the  notes  at  their  par  value  in  the  pay- 
ment of  their  taxes.  That  this  guaranty  was.  until  withdrawn  by  the  state,  a 
contract  between  the  state  and  every  note-holder  of  the  bank,  obliging  the 
state  to  receive  the  notes  for  taxes,  cannot  admit  of  serious  question. 

The  state  was  engaged  in  banking,  and,  like  other  corporations  engaged  in 
the  same  business,  desirous  of  using  all  legitimate  means  to  increase  the  profits 
of  the  enterprise.  The  profits  of  a  bank  of  issue  depend  in  a  great  measure  on 
the  ability  of  the  bank  to  keep  ils  currency  afloat.  The  longer  the  bills  are 
withheld  from  redemption  the  greater  the  remuneration  to  the  corporation. 
Every  additional  guaranty  thrown  around  the  bills,  affecting  their  security  and 
increasing  the  uses  to  which  they  can  be  put,  affords  necessarily  additional 
inducements  for  the  people  in  t^rhose  hands  they  fall  to  keep  them,  and  not  re- 
turn them  to  the  counter  of  the  bank  for  redemption  in  specie.     What  so 

natural  as  that  the  intelligent  legislators  of  1838,  knowing  all  this,  should  say 
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to  every  person  discounting  a  note,  or  taking  it  in  the  ordinary  transactions  of 
life,  '*  If  3'ou  will  not  retarn  this  note  for  redemption,  we  will  take  it  from  you 
for  taxes.  It  is  true  you  can  demand  specie  for  the  bills,  and  so  can  the  state 
demand  specie  for  taxes;  but  if  you  will  forego  your  right  the  state  will  do  the 
same,  and  consent  to  receive  from  you,  in  lieu  of  specie,  for  the  taxes  due  her, 
the  notes  of  the  bank."  In  such  a  transaction  the  benefit  is  mutual  between 
the  parties.  The  bank  gets  the  interest  on  the  notes  as  long  as  they  are  unre- 
deemed, and  the  holder  of  the  bills  has  a  ready  and  convenient  mode  of  pay- 
ing taxes.  The  state  did,  therefore,  in  the  charter  creating  the  Bank  of  Ten- 
nessee, on  good  consideration,  contract  with  the  bill -holders  to  receive  from 
them  the  paper  of  the  bank  for  all  taxes  they  owed  the  state.  Until  the  legis- 
lature, in  some  proper  way,  notifies  the  public  that  the  guaranty  thus  furnished 
has  been  withdrawn,  such  a  contract  is  binding  on  the  state,  and  within  the 
protection  of  the  constitution  of  the  United  States. 

§  1816.  6uc}h  guaranty  is  not  a  personal  guaranty^  hut  attaches  to  each 

note. 

An  attempt  is  made  to  restrict  the  operation  of  this  guaranty  to  the  person 
who,  in  the  course  of  dealing  with  the  bank,  receives  the  note,  and  not  to  ex- 
tend it  further.  Such  an  interpretation  would  render  the  guaranty  of  com- 
paratively little  value,  and  defeat  the  object  which  we  have  attempted  to  show 
the  legislature  designed  to  accomplish  by  it.  The  guaranty  is  in  no  sense  a 
personal  one.  It  attaches  to  the  note  —  is  part  of  it,  as  much  so  as  if  written 
on  the  back  of  it;  goes  with  the  note  everywhere,  and  invites  every  one  who 
has  taxes  to  pay  to  take  it.  The  quality  of  negotiability  is  annexed  to  the 
notes  in  words  that  cannot  be  misunderstood,  and  which  indicate  the  purpose 
of  the  legislature  that  they  should  be  used  by  every  one  who  is  indebted  to 
the  state. 

§  1817*  This  guaranty  was  not  withdrawn  in  1858  by  the  code  in  that  year 
enacted  in  Tennessee, 

It  is  contended  that  the  promise  of  the  state  was  withdrawn  in  1858,  by  sec- 
tion 603  of  the  code  of  that  year  —  not  in  express  terms,  but  by  necessary  im- 
plication. Courts  do  not  favor  repeals  by  implication,  and  never  sanction  them 
if  the  two  acts  can  stand  together.  The  provision  of  the  code  which  is  deemed 
inconsistent  with  the  continuance  of  the  promise  of  the  state  directs  the  kind 
of  funds  which  collectors  shall,  after  that  time,  receive  for  taxes.  The  legisla- 
ture thought  fit  to  confer  upon  the  people  the  privilege  of  paying  their  taxes 
in  the  issues  of  other  banks  that  were  at  par.  As  these  issues  were  in  circula- 
tion at  the  time,  it  was  doubtless  thought  a  wise  policy  to  allow  the  people  to 
pay  their  taxes  in  them,  and  as  long  as  they  were  at  par  the  state  could  not  be 
the  loser.  This  policy  was  adopted  for  the  convenience  of  the  people.  There 
are  in  the  statute  no  words  of  negation,  saying  that  no  funds  other  than  those 
ilpecified  in  the  section  shall  be  received.  But  we  are  to  construe  the  different 
sections  of  the  code  together  in  order  to  arrive  at  the  meaning  of  the  legisla- 
ture. In  doing  this,  we  find  that  where  acts  of  incorporation  are  not  expressly 
repealed,  they  are,  in  terms,  saved  from  repeal  by  section  42  of  the  code.  As 
there  was  no  attempt  in  the  code  to  interfere  with  the  charter  of  the  Bank  of 
Tennessee,  it  follows  that  it  was  saved  from  repeal,  and,  of  course,  that  the 
guaranty  contained  in  the  twelfth  section  of  the  act  of  its  incorporation  was 
still  continued.  That  the  legislature  so  understood  it  receives  additional  con- 
firmation from  the  consideration  that  this  guaranty  was  expressly  withdrawn 
in  1865.    Why  withdraw  it  then  if  it  was  withdrawn  in  1858  ? 
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§  1818i  No  repeal  of  a  hank  charter  can  impair  the  obligation  of  contra^cta 
attending  the  notes  of  the  hank  issued  before  such  repeal. 

The  effect  of  the  repealing  act  of  1865  remains  to  be  considered.  It  is  true 
the  state  had  the  right  at  any  time  to  withdraw  its  guaranty,  but  it  is  equally 
.  true  that  it  must  be  done  in  such  manner  as  not  to  impair  the  obligation  of  its 
contract  with  the  note-holders  of  the  bank.  That  this  repealing  act  operated 
on  all  the  issues  of  the  bank  after  its  date  cannot  be  doubted;  but  the  question 
with  which  we  have  to  deal  is,  what  effect  did  it  have  on  the  notes  of  the  bank 
•  issued  prior  to  its  passage?  It  is  conceded  that  these  plaintiffs  are  entitled  to 
the  relief  they  ask,  if  the  defendant  was  obliged  to  receive  the  notes  which 
were  tendered.  The  tender  was  made  in  the  notes  of  the  bank,  issued  prior 
to  the  6th  day  of  May,  1861,  which  were  in  conformity  to  its  charter,  and  were 
payable  to  bearer.  It  does  not  appear  when  the  notes  came  to  the  hands  of 
the  plaintiffs  —  whether  before  or  after  the  repealing  act, —  but  it  is  a  fair  pre- 
sumption, in  the  absence  of  any  averment  to  the  contrary,  that  it  was  after  the 
date  of  that  act. 

§  1819.  The  presumption  is  that  a  hank  having  the  right  to  issue  notes  for 
circulation  issued  them  properly. 

It  is  insisted,  as  the  bank  during  the  rebellion  was  under  the  control  of  the 
usurping  government,  and  was  used  by  it  for  unlawful  purposes,  that  it  should 
have  been  stated  that  the  notes  tendered  were  the  lawful  issues  of  the  bank. 
But  it  would  seem  the  pleader  had  this  state  of  things  in  his  mind,  and  wished 
to  avoid  the  issue  it  involved,  for  he  avers  that  the  notes  were  issued  prior  to 
the-  6th  day  of  May,  1861,  the  time  when  the  state  endeavored  to  sever  its  re- 
lations with  the  Union.  The  presumption  is  that  the  bank,  before  that  time, 
issued  its  notes  properly ;  and,  in  addition,  it  is  stated,  as  we  have  seen,  that 
they  were  issued  in  conformity  with  the  twelfth  section  of  its  charter.  It  fol- 
lows from  this  statement,  necessarily,  that  they  were  the  lawful  issues  of  the 
bank.  If  the  defendant  wished  to  contest  this  point  he  should  have  answered, 
and  not,  by  his  pleading,  admitted  the  truth  of  the  petition  and  all  legal  infer- 
ences that  could  be  drawn  from  it. 

This  case  is,  therefore,  not  embarrassed  by  the  changed  relation  of  the  state 
after  1861;  and  the  discussion  of  the  principles  which  settle  this  case  are  not 
intended  by  the  court  to  apply  to  the  issues  of  this  bank  while  under  the  con- 
trol of  the  insurgents,  because  such  a  case  is  not  before  us,  and  it  will  be  time 
enough  to  decide  the  important  questions  which  it  would  present  when  it  arises, 
if  it  ever  should  arise. 

§  1820.  The  repealing  act  did  not  present  any  one  from,  acquiring  the  notes 
'  afterwards. 

It  is  contended  that  the  repealing  act  took  from  those  persons  who  did  not  at 
the  time  hold  the  paper  of  the  bank,  the  right  to  acquire  it  afterwards,  and  use 
it  to  discharge  their  debts  to  the  state.  This  construction  of  the  contra)3t 
would  limit  the  obligation  to  the  person,  and  withdraw  it  from  the  paper.  If, 
as  we  have  endeavored  to  show,  the  guaranty  attached  to  the  paper  itself,  and 
could  not  be  withdrawn  from  it,  then  it  follows  that  the  notes  in  circulation  at 
the  time  of  the  repeal  are  not  affected  by  it,  and  carry  with  them  the  pledge 
of  the  state  to  be  received  in  payment  of  taxes  by  every  bona  fde  holder. 

It  would  seem  to  be  unnecessary^  to  discuss  any  further  the  principles  which 

lie  at  the  foundation  of  this  case,  as  they  were  settled  in  Woodruff  v.  Trapnall, 

.  heretofore  decided  by  this  court.    The  mere  statement  of  that  case  will  show  its 

similarity  to  this.  In  1836,  the  state  of  Arkansas,  in  the  charter  of  a  bank  (owned 
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and  controlled  by  the  state),  declared  that  the  notes  of  the  institution  should 
be  received  in  payment  of  all  debts  due  the  state.  Some  years  afterwards  this 
provision  of  the  charter  was  repealed.  After  its  repeal,  Trapnall,  acting  in  be- 
half of  the  state,  sued  out  an  execution  upon  a  judgment  which  the  state  had 
obtained  against  Woodruff,  a  defaulting  treasurer.  Woodruflf  met  the  demand 
of  the  writ  by  a  tender  (which  was  refused)  of  the  notes  of  the  bank,  but 
whether  he  got  these  notes  before  or  after  the  repealing  act  was  passed  did  not 
appear.  On  this  state  of  things,  Woodruff,  to  test  his  right  to  pay  his  debt  in 
the  paper  of  the  bank,  applied  for  a  writ  of  mandamuB  against  Trapnall,  which 
was  denied  him  by  the  state  court.  The  case  was  brought  here,  as  this  is, 
under  the  twenty-fifth  section  of  the  Judiciary  Act,  and  this  court  held  that  the 
undertaking  of  the  state  to  receive  the  notes  of  the  bank  constituted  a  con- 
tract between  the  state  and  the  holders  of  the  notes  which  the  state  was  not 
at  liberty  to  break;  and  that  the  tender  of  notes  issued  prior  to  the  repealing 
act  was  good.  It  was  also  held  that  it  made  no  difference  whether  the  debtor 
had  the  notes  in  his  possession  when  the  repealing  act  was  passed  or  not. 

It  will  thus  be  seen  that  Woodruff  v.  Trapnall  and  this  case,  in  all  important 
features,  are  alike.  An  attempt  has  been  made  to  distinguish  the  cases,  because 
in  the  Tennessee  bank  trust  funds  were  embarked  in  the  enterprise;  but  if  the 
state  thought  proper  to  use  them  in  this  manner,  it  took  care  to  pledge  its  faith 
to  supply  any  deficiency  that  should  arise  through  the  mismanagement  of  the 
bank.  It  is  difficult  to  see  bow  the  employment  of  these  funds  made  the  bank 
any  less  a  state  institution,  for  it  was  created  expressly  for  the  benefit  of  the 
state,  who  had  the  exclusive  management  of  it,  and  agreed  to  support  it.  But 
if  we  concede  that  the  state  did  wrong  in  using  these  funds  in  banking,  can 
that  Und  even  to  justify  her  in  breaking  her  promise  to  the  note-holders  of  the 
bankt 

Enough  has  been  said  to  show,  as  the  result  of  our  views,  that  section  28  of 
the  charter  of  the  Bank  of  Tennessee  constituted  a  contract  with  the  holders 
of  the  notes  of  the  bank,  and  that  it  was  not  in  the  constitutional  power  of  the 
legislature  to  repeal  the  section  so  as  to  affect  the  notes  which  at  the  time 
were  in  circulation.  Judgment  reversed,  and  the  cause  remanded,  with  direc- 
tions to  enter  a  judgment  awarding  the  writ  of  mandamvs. 

CURTIS  V.  WHITNEY. 
(18  Wallace,  68-73.    1871.) 

Ebbos  to  the  Supreme  Court  of  Wisconsin. 

Statement  of  FAcrs. —  In  1865  Mary  Curtis  bought  land  at  tax  sale,  and  was 
entitled  by  the  law  as  it  then  stood  to  receive  a  deed  for  it  if  not  redeemed  in 
three  years.  During  that  interval  a  law  was  passed  requiring  that  notice  of 
the  tax  title  should  be  served  on  the  persons  in  possession.  No  such  notice  was 
served  in  this  case,  but  Mrs.  Curtis  received  her  deed  and  brought  this  suit  to 
quiet  her  title.  The  decision  of  the  court  below  was  that  her  deed  was  void 
for  want  of  the  statutory  notice. 

Opinion  by  Mb.  Justice  Milleb. 

Did  the  requirement  of  the  statute  of  the  10th  of  April,  1867,  that  the  holder 
of  a  certificate  of  tax  sale  should  give  notice  to  whoever  might  be  found  in 
possession  of  the  land  before  taking  a  deed,  impair  the  obligation  of  the  con- 
tract made  at  the  sale?  It  must  be  conceded  by  all  who  are  familiar  with  the 
vast  disproportion  between  the  value  of  the  land  and  the  sum  for  which  it  is 
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usually  bid  off  at  such  sales,  and  the  frequency  with  which  the  whole  proceed- 
ing is  conducted  to  the  making  of  the  conveyance  intended  to  pass  the  title 
without  any  knowledge  on  the  part  of  the  real  owner,  that  the  requirement  is 
an  eminently  just  and  proper  one.  'Nov  is  it  one  difficult  to  comply  with,  as  it 
is  only  made  necessary  where  some  one  is  found  on  the  land,  on  whom  the  no- 
tice  can  be  served,  and  the  cost  of  serving  the  notice  must  be  paid  by  any 
party  offering  to  redeem. 

§  1821.  Retrospective  statutes  do  not  necessarily  impair  the  obligation  of  con- 
tracts. 

That  a  statute  is  not  void  because  it  is  retrospective  has  been  repeatedly  held 
by  this  court,  and  the  feature  of  the  act  of  1867,  which  makes  it  applicable  to 
certificates  already  issued  for  tax  sales,  does  not  of  itself  conflict  with  the  con- 
stitution of  the  United  States.  Nor  does  every  statute  which  affects  the  value 
of  a  contract  impair  its  obligation.  It  is  one  of  the  contingencies  to  which, 
parties  look  now  in  making  a  large  class  of  contracts,  that  they  may  be  affected 
in  many  ways  by  state  and  national  legislation.  For  such  legislation,  demanded 
by  the  public  good,  however  it  may  retroact  on  contracts  previously  made,  and 
enhance  the  cost  and  difficulty  of  performance,  or  diminish  the  value  of  such 
performance  to  the  other  party,  there  is  no  restraint  in  the  federal  constitution, 
so  long  as  the  obligation  of  performance  remains  in  full  force. 

In  the  case  before  us  the  right  of  plaintiff  to  receive  her  deed  is  not  taken 
away,  nor  the  time  when  she  would  be  entitled  to  it  postponed.  While  she 
had  a  right  to  receive  either  her  money  or  her  deed  at  the  end  of  three  years, 
the  owner  of  the  land  had  a  right  to  pay  the  money  and  thus  prevent  a  con- 
veyance. These  were  the  coincident  rights  of  the  parties  growing  out  of  the 
contract  by  which  the  land  was  sold  for  taxes.  The  legislature,  by  way  of  giv- 
ing efficacy  to  the  right  of  redemption,  passed  a  law  which  was  just,  easy  to  be 
complied  with,  and  necessary  to  secure  in  many  cases  the  exercise  of  this  right. 
Can  this  be  said  to  impair  the  obligation  of  plaintiff's  contract,  because  it  re- 
quired her  to  give  such  notice  as  would  enable  the  other  party  to  exercise  his 
rights  under  the  contract?  How  does  such  a  requirement  lessen  the  binding 
efficacy  of  plaintiff's  contract?  The  right  to  the  money  or  the  land  remains, 
and  can  be  enforced  whenever  the  party  gives  the  requisite  legal  notice.  The 
authority  of  the  legislature  to  frame  rules  by  which  the  right  of  redemption 
may  be  rendered  effectual  cannot  be  questioned,  and  among  the  most  appropri- 
ate and  least  burdensome  of  these  is  the  notice  required  by  statute. 

In  the  case  of  Jackson  v.  Lamphire,  3  Pet.,  290  (§§  1845-48,  infrd)^  this  court 
said :  '^  It  is  within  the  undisputed  province  of  state  legislatures  to  pass  recording 
acts  by  which  the  elder  grantee  shall  be  postponed  to  a  younger  if  the  prior 
•deed  is  not  recorded  within  the  limited  time,  and  the  power  is  the  same,  whether 
the  deed  is  dated  hefore  or  after  the  recording  act.  Though  the  effect  of  such 
a  law  is  to  render  the  prior  deed  fraudulent  and  void  against  a  subsequent  pur- 
chaser, it  is  not  a  law  impairing  the  obligation  of  contracts.  Such,  too,  is  the 
power  to  pass  acts  of  limitations,  and  their  effect.  Keason  and  sound  policy 
have  led  to  the  general  adoption  of  laws  of  both  descriptions,  and  their  validity 
cannot  be  questioned."  ..."  Cases  may  occur,"  saj^s  the  court,  "  where 
the  provisions  of  a  law  on  those  subjects  may  be  so  unreasonable  as  to  amount 
to  a  denial  of  a  right,  and  call  for  the  intervention  of  the  court;  but  the  pres- 
ent is  not  one  of  them." 

So  we  think  of  the  case  now  under  consideration,  and  we  therefore  affirm 

the  judgment  of.  the  state  court. 
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OORBIN  V.  BOARD  OF  COUNTY  COMMISSIONERS  OF  WASHINGTON  COUNTY. 

(Circuit  Court  for  Kansas:  1  McCrary,  521-^528.    1880.) 

Opinion  by  McCrart,  J. 

Statement  of  Facts. —  1.  At  certain  tax  sales  made  by  the  authorities  of 
Washington  county,  Kansas,  the  plaintiff  bid  in  numerous  tracts  of  land  in  that 
county  for  delinquent  taxes,  and,  having  paid  the  sums  bid,  received  from  the 
treasurer  of  the  county  certificates  of  sale.  The  plaintiff,  and  those  under 
whom  he  claims,  subsequently  paid  accruing  taxes  upon  the  same  lands,  amount- 
ing in  the  aggregate  to  a  large  sum.  It  is  alleged  by  the  plaintiff,  that,  for 
some  of  the  lands  so  purchased,  the  county  clerk,  after  the  time  for  redemp- 
tion had  expired,  refused  to  execute  deeds,  upon  the  ground  that  he  had  discov- 
ered that,  for  errors  and  irregularities  in  the  sales,  the  said  lands  ought  not  to 
be  oonveyed.  For  the  remainder  of  the  lands  purchased  by  plaintiff  deeds  were 
executed,  but  the  complainant  alleges  that  the  sales  were  invalid,  and  that, 
under  the  statute  of  Kansas,  to  be  presently  mentioned,  he  is  entitled  to  a  re- 
turn of  the  money  paid  by  him,  and  interest,  for  all  the  lands  bid  in  by  him, 
whether  deeded  or  not.  The  answer  denies  the  material  allegations  of  the 
petition,  except  as  to  the  fact  that  plaintiff  purchased  the  lands  in  question  at 
tax  sales.  The  statutory  provisions  to  be  considered  are  as  follows:  At  the 
time  of  the  tax  sales,  sections  120  and  121,  Gten,  Stat.  1868,  were  in  foroe. 
These  sections  are  as  follows : 

'^  Section  120.  If  the  county  treasurer  should  discover,  before  the  sale  of  any 
land  for  taxes,  that  on  the  account  of  any  irregular  assessment,  or  from  any 
other  error,  such  lands  ought  not  to  be  sold,  he  shall  not  offer  the  same  for  sale; 
and  if,  after  any  certificate  shall  have  been  granted  upon  such  sale,  the  county 
clerk  shall  discover  that  for  any  error  or  irregularity  such  land  ought  not  to  be 
conveyed,  he  shall  not  convey  the  same;  and  the  county  treasurer  shall,  on  the 
return  of  the  tax  certificate,  refund  the  amount  paid  therefor  on  such  sale,  and 
all  subsequent  taxes  and  charges  paid  thereon  by  the  purchaser  or  his  assigns, 
out  of  the  county  treasury,  with  interest  on  the  whole  amount  at  the  rate  of 
ten  per  cent,  per  annum. 

"Section  121.  If,  after  the  conveyance  of  any  land  sold  for  taxes,  it  should 
be  discovered  or  adjudged  that  the  sale  was  invalid,  the  county  commissioners 
shall  cause  the  money  paid  therefor  on  the  sale,  and  all  subsequent  taxes  and 
charges  paid  thereon  by  the  purchaser  or  his  assigns,  to  be  refunded,  with  in- 
terest on  the  whole  amount  at  the  rate  of  ten  per  cent,  per  annum,  upon  the 
delivery  of  the  deed  to  be  canceled ;  and  in  all  such  cases,  where  the  county 
treasurer  shall  have  offered  to  the  person  entitled  thereto  his  money  as  afore- 
said, and  such  person  shall  refuse  to  receive  it  and  cancel  the  deed,  he  shall  not 
be  entitled  to  receive  any  interest  on  the  money  so  paid  by  him  after  the  day 
of  such  offer  and  refusal,  nor  shall  any  recovery  ever  be  had  against  the  county 
on  the  covenants  of  such  deed." 

These  sections  remained  the  law  unchanged  until  1876,  when  they  were  re- 
spectively amended  as  sections  145  and  146  of  chapter  34,  Laws  of  1876,  and 
all  the  old  sections  were  repealed.  Section  145  is  as  follows :  "  Section  145. 
If  the  county  treasurer  shall  discover,  before  the  sale  of  any  lands  for  taxes, 
that,  on  account  of  any  irregular  assessment,  or  from  any  other  error,  such 
lands  ought  not  to  be  sold,  he  shall  not  offer  the  same  for  sale;  and  if,  after 
any  certificate  shall  have  been  granted  upon  any  sale,  the  county  clerk  shall 

discover  that,  for  any  error  or  irregularity,  such  land  ought  not  to  be  conveyed, 
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be  shall  not  convey  the  same.  And  the  county  treasurer  shall,  on  the  return 
of  the  tax  certificate  with  the  refusal  of  the  county  clerk  indorsed  thereon,  re- 
fund the  amount  paid  therefor  on  each  sale,  and  all  subsequent  taxes  and 
charges  paid  thereon  by  the  purchaser  or  his  assigns,  out  of  the  county  treasury, 

■  with  interest  on  the  whole  amount  at  the  rate  of  ten  per  cent,  psr  annum." 
Section  146  is  as  follows:  "Section  146.  If,  after  the  conveyance  of  land 
sold  for  taxes,  it  shall  be  discovered  or  adjudged  that  the  sale  was  invalid,  the 
county  commissioners  shall  cause  the  money  paid  therefor  on  the  sale,  and  all 
subsequent  taxes  and  charges  paid  thereon  by  the  purchaser  or  his  assigns,  to 
be  refunded,  with  interest  on  the  whole  amount  at  the  rate  of  ten  per  cent.  j>er 
annum,  upon  the  delivery  of  a  quitclaim  deed  from  the  party  daiming  under 
the  tax  deedy  executed  to  such  person  or  persons  as  the  commissioners  inay  direct. 
In  all  such  cases  no  interest  shall  be  allowed  after  the  person  claiming  under 
the  tax  deed  shall  have  received  notice  that  such  deed  has  been  discovered  or 

.  adjudged  invalid." 

This  remained  the  law  until  1879,  when  said  sections  were   respectively 

,  changed  and  repealed  by  chapter  40,  Laws  of  1879.  Section  2  of  that  chapter 
is  as  follows :  ''  If  the  county  treasurer  shall  discover,  before  the  sale  of  any 
lands  or  lots  for  taxes,  that,  on  account  of  any  irregular  assessments,  or  from 
any  other  error,  such  lands  ought  not  to  be  sold,  he  shall  not  offer  the  same  for 

.  sale.;  and  if,  after  any  certificate  shall  have  been  granted  upon  any  sale,  the 
hoard  of  county  coinmissioners  shall  discover  that^  for  any  error  or  irregularity, 
such  lands  or  lots  ought  not  to  be  conveyed,  they  may  order  the  cotmty  cle7*h  not 
to  convey  the  same;  and  the  county  treasurer  shall,  on  the  return  of  the  tax 
certificate  with  a  certified  copy  of  such  order  of  the  board  of  county  commis- 
sioners, refund  the  amount  paid  therefor  on  such  sale,  and  such  of  the  subse- 
quent taxes  and  charges  paid  thereon  by  the  purchaser  or  his  assigns  as  may 
be  so  ordered  by  the  board  of  county  commissioners,  out  of  the  county  treasr 
ury,  with  interest  on  the  amount  so  ordered  refunded  at  the  rate  of  ten  per 
cent,  per  annum;  and  in  all  cases  in  which  actions  shall  be  now pendingy  or 
Tnay  he  hereafter  commenced,  the  refusal  of  the  county  clerk  to  convey  any 
lands  or  lots  indorsed  on  any  tax  certificate  shaU  not  he  deemed  or  held  to  con- 
stitute  prima  facie  evidence  of  any  irregular  assessment  or  other  error  for  which 
such  lands  or  lots  ought  not  to  he  conveyed^  nor  shall  any  judgment  be  recovered 
against  such  county,  or  the  board  of  county  commissioners  thereof,  or  liability 
held  to  attach  therefor,  under  or  by  virtue  of  the  provisions  of  said  section 
145,  as  theretofore  and  hereafter  existing,  or  of  section  120,  chapter  107,  Gen- 
eral Statutes,  except  in  cases  in  which  the  board  of  county  commissioners  shall 
have  made  an  order  for  the  refunding  thereof,  and  then  only  for  the  amount 
specified  in  the  order  for  such  refunding,  and  in  all  cases  in  which  invalid  taxes 
shall  be  included  in  such  certificate,  and  only  to  the  extent  of  such  invalid 
taxes,  with  ten  per  cent,  interest  thereon." 

Section  3  is  as  follows:  "If,  after  the  conveyance  of  lands  or  lots  sold  for 
taxes,  it  shall  be  discovered  or  adjudged  that  the  sale  was  invalid,  the  board  of 
county  commissioners  may,  hy  proper  order^  cause  the  money  paid  therefor  on 
the  sale,  together  with  such  subsequent  taxes  and  charges  paid  thereon  by  the 
purchaser  or  his  assigns  as  they  may  judge  proper^  to  be  refunded,  with  inter- 
est on  such  amount  at  the  rate  of  ten  per  cent,  per  annum,  upon  the  delivery 
of  a  quitclaim  deed  from  the  party  holding  under  the  tax  deed,  executed  to 
such  person  or  persons  as  the  commissioners  may  direct  in  such  order.     In  all 

,such  cases  no  interest  shall  be  allowed  after  the  person  claiming  under  the  tax 
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deed  shall  have  received  notice  that  ^uch  tax  deed  has  been  discovered  or 
adjudged  invalid." 

§  1822.  A  law  providing  for  a  repayment  of  purchase  money  where  a  tax  sale 
proves  to  he  invalid  is  a  contract. 

Upon  these  facts  the  defendant  moves  for  judgment  on  the  pleadings.  If 
the  last  named  act  (act  of  1879)  is  valid  and  effectual  for  the  purpose  of  de- 
priving plaintiff  of  the  remedy  given  by  the  pre-existing  acts,  then  the  motion  ' 
must  be  sustained,  otherwise  the  case  must  be  heard  upon  the  proofs.  The  de- 
cision of  the  present  case  depends  upon  the  question  whether  the  acts  of  1868 
and  1876,  and  what  was  done  under  them,  amounted  to  a  contract,  the  obliga- 
tion of  which  was  impaired  by  the  act  of  1879.  The  first  and  second  acts  are 
substantially  alike.  They  differ  only  as  to  details,  and  not  in  any  substantial 
matter.  The  former  was  in  force  at  the  time  of  the  tax  sales,  and  the  latter  at 
the  expiration  of  the  time  for  redemption.  They  each  provide  for  refunding 
to  the  purchaser  at  the  tax  sale  the  money  paid  b^  him,  in  all  cases  where  it  is 
discovered,  before  a  deed  is  made,  that,  for  any  error  or  irregularity,  the  land 
ought  not  to  be  conveyed ;  and  in  all  cases  where,  aif ter  a  deed  is  made,  it  is 
discovered  that  the  sale  was  invalid.  It  is  distinctly  provided  that  in  the 
former  case  the  county  treasurer  *^ shall  refund  the  amount  paid  therefor  on 
such  sale,  and  all  subsequent  taxes  and  charges  paid  thereon  by  the  purchaser 
or  his  assigns,  out  of  the  county  treasury,  with  interest  on  the  whole  amount 
at  the  rate  of  ten  per  cent,  per  annum ; "  and,  in  cases  of  the  latter  kind,  that 
"  the  county  commissioners  shall  cause  the  money  paid  therefor  on  the  sale,  and 
ail  subsequent  taxes  and  charges  paid  thereon  by  the  purchaser  or  his  assigns, 
to  be  refunded,  with  interest  on  the  whole  amount  at  the  rate  of  ten  per  cent 
per  annum,"  etc. 

These  provisions  are  found  in  the  revenue  law  of  the  state.  Their  purpose 
is  manifest.  The  state  is  largely  interested  in  the  prompt  collection  of  its 
revenne.  Where  thQ  owner  of  property  fails  to  pay  the  taxes  due  thereon,  it 
becomes  a  matter  of  interest  to  the  state  to  induce  others  to  come  forward  and 
make  the  payment,  taking  a  lien  upon  the  property,  which,  in  default  of  re- 
demption, may  ripen  into  a  title.  But  tax  titles  are  very  uncertain,  and  invest- 
ments in  them  are  often  precarious,  because  of  errors  and  irregularities  which 
may  not  be  known  to  the  purchaser,  and  which  may  vitiate  the  sale.  In  order, 
therefore,  to  induce  capitalists  to  come  forward  and  invest  their  means  in  such 
manner  as  to  replenish  the  treasury,  the  state  of  Kansas,  by  the  acts  of  1868 
and  1876,  said  to  all  such,  "  If  you  will  bid  at  tax  sales  and  pay  your  money, 
the  amount  invested,  with  interest,  shall  be  refunded  from  the  county  treasury 
in  case  the  sale  is  afterwards  discovered  to  be  irregular  or  void.*  This  legis- 
lation did  not  of  itself  amount  to  a  contract,  but  I  think  it  did  amount  to  a 
proposition  on  the  part  of  the  state,  which,  when  accepted  and  acted  upon, 
became  a  contract  binding  upon  the  state,  as  well  as  upon  the  other  party.  In 
the  present  case,  the  proposition  embodied  in  the  statute  was  accepted  by  the 
plaintiff.     Upon  the  faith  of  it  he  invested  his  money. 

I  know  of  no  element  of  contract  that  is  wanting.  There  was  a  stipulation, 
by  the  agreement  of  minds,  upon  a  sufficient  consideration,  that  the  plaintiff, 
having  bid  off  the  lands  at  tax  sale,  and  paid  his  money  therefor,  should  be 
entitled  to  receive  his  money  and  interest  from  the  county  treasury,  if,  by 
reason  of  irregularity  or  invalidity,  the  sale  could  not  be  consummated.  Far- 
nngton  v.  Tennessee,  95  U.  8.,  679  (g§  2276-84:,  infra).    I  am  of  the  opinion. 
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therefore,  that  the  acts  of  1868  and  1876,  and  what  was  done  under  them^ 
amounted  to  a  contract,  within  the  meaning  of  the  contract  clause  of  the  con- 
Btitution  of  the  United  States.    Constitution,  art.  1,  §  10. 

§  1823.  and  a  subsequent  lawj  making  the  money  payable  ai  the  discre- 
tion of  certain  officers^  violates  tits  obligation  of  sucli  contract 

It  only  remains  to  be  determined  whether  the  act  of  1879,  passed  after  this 
suit  was  brought,  impairs  the  obligation  of  the  pre-existing  contract.  Upon 
this  point  there  can  scarcely  be  a  doubt.  The  last  act  repeals  the  former,  and 
substitutes  for  it  a  provision  which,  if  valid,  absolutely  deprives  the  plaintiff  of 
his  vested  rights.  By  the  law  under  which  plaintiff  invested  his  money,  he  was 
to  have  a  return  of  his  money  and  interest  if  the  sale  was  found  to  be  irregu- 
lar or  invalid.  By  the  act  of  1879  he  has  no  right  to  the  return  of  his  money 
in  any  case,  unless  the  board  of  supervisors  shall  see  proper  to  so  order.  It 
requires  no  argument  to  show  that,  where  a  valid  debt  exists  under  a  contract, 
an  act  of  the  legislature,  declaring  that  it  shall  be  paid  only  at  the  option  of 
the  debtor,  is  a  void  acL 

§  1824.  A  state  may^  by  legislative  enactment,  make  a  binding  contract 

The  general  doctrine  that  a  state  may,  by  legislative  enactment,  enter  into  a 
binding  contract,  the  obligation  of  which  cannot  be  impaired  by  subsequent 
legislation,  is  well  settled.  Fletcher  v.  Peck,  6  Cranch,  87  (§§  1805-12,  supra) ; 
New  Jersey  v.  Wilson,  7  Cranch,  164,  166  (§  2295,  infra);  Dartmouth  College 
Case,  4  Wheat.,  518  (§§  2099-2117,  infra);  State  Bank  of  Ohio  v.  Knoop,  Id 
How.,  369  (§§2246-53,  infra);  Davis  v.  Gray,  16  Wall,  203;  Tennessee  v. 
Sneed,  96  U.  S.,  69  (§§  1900-1902,  iiifra) ;  Keith  v.  Clark,  97  U.  S.,  454.  In 
Edwards  v.  Kearzey,  96  U.  S.,  595  (§§  1664-71,  supra)y  it  was  held  that  the 
remedy  subsisting  in  a  state  when  and  where  the  contract  is  made,  and  is 
to  be  performed,  is  a  part  of  the  obligation ;  and  any  subsequent  law  of  the 
state,  which  so  affects  that  remedy  as  substantially  to  impair  and  lessen  the 
value  of  the  contract,  is  forbidden  by  the  constitution  of  the  United  States, 
and  therefore  void.  The  act  of  1879,  now  under  consideration,  certainly  im- 
pairs, substantially,  if  it  does  not  absolutely  destroy,  the  remedy  given  by  the 
previous  law,  and  it  must,  therefore,  be  held  to  be  void  in  so  far  as  it  purports 
to  apply  to  pending  cases  and  to  affect  existing  vested  rights.  It  is  competent 
for  the  legislature  to  modify,  but  not  to  destroy  or  impair  the  remedy.  Ten- 
nessee V.  Sneed,  supra. 

§  1825.  A  statute  that  is  valid^  being  operative  upon  the  remedy  and  a  proper 
exercise  of  judicial^  power. 

2.  Section  146,  ch.  34,  Laws  1876,  quoted  above,  provides  that  if,  after  the 
conveyance  of  land  sold  for  taxes,  it  shall  be  discovered  or  adjudged  that  the 
sale  was  invalid,  the  county  commissioners  shall  cause  the  money  paid  therefor 
on  the  sale,  and  all  subsequent  taxes,  etc.,  to  be  refunded,  etc.,  ''  upon  the 
delivery  of  a  quitclaim  deed  from  the  party  claiming  under  the  tax  deed,  exe- 
cuted to  such  person  or  persons  as  the  commissioners  may  direct."  This  pro- 
vision, although  enacted  after  the  tax  sales,  is  a  reasonable  and  proper  exercise 
of  the  power  of  the  general  assembly  to  modify  without  impairing  the  remedy; 
and  before  plaintiff  can  recover  upon  so  much  of  his  claim  as  is  based  upon 
sales  and  deeds  executed,  he  must  allege  and  show  that  he  offered  to  quitclaim 
''  to  such  persons  as  the  commissioners  might  direct,"  and  that  the  offer  was 
refused.  The  allegation  in  the  petition  that  plaintiff  offered  to  quitclaim  to 
defendants  is  not  sufficient.    Plaintiff  may  have  leave  to  amend  in  this  respect. 
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§  1 826.  After  refuBol  to  make  deeds,  only  proof  of  validity  of  sales  can  defeat 
purchaser's  claim  to  return  of  money, 

3.  It  is  insisted  by  defendants'  counsel  that,  after  the  refusal  of  the  county 
clerk  to  make  deeds  as  alleged  in  the  first  cause  of  action,  he  reconsidered  his 
action  and  tendered  in  writing  such  deeds.  The  clerk  has  no  power  to  recon- 
sider his  action  in  such  a  case,  unless  it  can  be  shown  that  it  was  taken  under 
a  mistake.  If  the  defendants  can  now  show  that  the  sales  were  regular  and 
valid,  and  that  the  refusal  of  the  clerk  was  in  ignorance  of  the  facts,  then  the 
plaintiff  cannot  recover,  but  must  accept  the  deeds.  If  the  clerk  refused  to 
make  deeds,  as  alleged,  then  the  burden  is  upon  the  defendants  to  show  the 
validity  and  regularity  of  the  sales.  The  motion  for  judgment  for  defendant 
on  the  pleading  is  overruled. 

BUTLER  V.  PENNSYLVANIA. 
(10  Howard,  402-419.    1860.)   . 

Opinion  by  Mr.  Justice  Daniel. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
sts^te  of  Pennsylvania,  under  the  twenty-fifth  section  of  the  Judiciary  Act  of 
1789  (1  Stats,  at  Large,  85),  for  the  purpose  of  revising  a  judgment  rendered  by 
the  court  abo\re  mentioned,  at  the  May  term  of  that  court,  in  the  year  1848, 
against  the  plaintiffs  in  error,  in  a  certain  action  of  assumpsit  instituted  against 
those  plaintiffs  on  behalf  of  the  commonwealth  of  Pennsylvania. 

By  authority  of  a  statute  of  Pennsylvania,  of  the  28th  of  January,  1836,  the 
plaintiffs  in  error  were,  by  the  governor  of  the  state,  appointed  to  the  place  of 
canal  commissioners;  and  by  the  same  statute  the  appointment  was  directed  to 
b?  made  annually  on  the  1st  day  of  February,  and  the  compensation  of  the 
commissioners  regulated  at  $4  per  diem  each.  Under  this  law,  the  plaintiffs  in 
error,  in  virtue  of  an  appointment  of  the  1st  of  February,  1843,  accepted  and 
took  upon  themselves  the  office  and  duties  of  canal  commissioners.  By  a 
sabsequent  statute  of  the  18th  of  April,  1843,  the  appointment  of  canal  com- 
missioners was  transferred  from  the  governor  to  the  people,  upon  election  by 
the  latter,  and  the  per  diem  allowance  to  be  made  to  all  the  commissioners  was 
by  this  law  reduced  from  four  to  three  dollars,  this  reduction  to  take  effect  from 
the  passage  of  the  act  of  April  18,  1843,  which,  as  to  the  rest  of  its  provisions, 
vfent  into  operation  on  the  second  Tuesday  of  January  following  its  passage, 
that  is,  on  the  second  Tuesday  of  January  in  the  year  1844.  Upon  a  settle- 
ment of  their  account  as  canal  commissioners,  made  before  the  auditor-general 
of  the  state,  the  plaintiffs  in  error,  out  of  money  of  the  state  then  in  their 
hands,  claimed  the  right  to  retain  compensation  for  their  services  at  the  rate  of 
f4  per  diem,  for  the  full  term  of  twelve  months  from  the  date  of  their  appoint- 
ment by  the  governor;  whilst  for  the  state,  on  the  other  hand,  it  was  refused  to 
allow  that  rate  of  compensation  beyond  the  18th  of  April,  1843,  the  period  of 
time  at  which,  by  the  new  law,  the  emoluments  of  the  appointment  were 
changed.  In  consequence  of  this  difference,  and  of  the  refusal  of  the  plaintiffs 
in  error  to  pay  over  the  balance  appearing  against  them  on  the  account  as  stated 
by  the  auditor-general,  an  action  was  instituted  against  them  in  the  name  of 
the  state,  in  the  court  of  common  pleas  of  Dauphin  county,  and  a  judgment 
obtained  for  that  balance.  This  judgment  having  been  carried  by  writ  of  error 
before  the  supreme  court,  was  there  affirmed,  and  from  that  tribunal,  as  the 
highest  in  the  state,  this  cause  is  brought  hither  for  revision. 

The  grounds  on  which  this  court  is  asked  to  interpose  between  the  judgment 
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on  behalf  of  the  state  and  the  plaintiffs  in  error  are  these :  That  the  appointment 
of  these  plaintiffs  by  the  governor  of  Pennsylvania,  under  the  law  of  January 
23,  1836,  was  a  positive  obligation  or  contract  on  the  part  of  the  state  to  em- 
ploy the  plaintiffs  for  the  entire  period  of  one  year,  at  the  stipulated  rate  of  $4 
per  diem;  and  that  the  change  in  the- tenure  of  office  and  in  the  rate  of  com- 
pensation made  by  the  law  of  April  18, 1843,  within  the  space  of  one  year  from 
the  1st  of  February,  1843,  was  a  violation  of  this  contract,  and  therefore  an 
infraction  of  the  tenth  section  of  the  first  article  of  the  constitution  of  the 
United  States.  In  order  ta  determine  with  accuracy  whether  this  case  is  within 
the  just  scope  of  the  constitutional  provision  which  has  thus  been  invoked,  it  is 
proper  carefully  to  consider  the  character  and  relative  positions  of  the  parties 
to  this  controversy,  and  the  nature  and  objects  of  the  transaction  which  it  is 
sought  to  draw  within  the  influence  of  that  provision. 

§  1827.  The  contracts  referred  to  in  article  1,  section  10,  of  the  constitution 
are  those  hy  which  perfect  rights^  certain  definite^Jixed^  private  rights  of  property^ 
are  vested. 

The  high  conservative  power  of  the  federal  government  here  appealed  to  is 
one  necessarily  involving  inquiries  of  the  most  delicate  character.  The  states 
of  this  Union,  consistently  with  their  original  sovereign  capacity,  could  recog- 
nize no  power  to  control  either  their  rights  or  obligations,  beyond' their  own 
sense  of  duty  or  the  dictates  of  natural  or  national  law.  When,  therefore, 
they  have  delegated  to  a  common  arbiter  amongst  them  the  power  to  question 
or  to  countervail  their  own  acts  or  their  own  discretion  in  conceded  instances, 
such  instances  should  fall  within  the  fair  and  unequivocal  limits  of  the  conces- 
sion made.  Accordingly,  it  has  been  repeatedly  said  by  this  court,  that  to  pro- 
nounce a  law  of  one  of  the  sovereign  states  of  this  Union  to  be  a  violation  of 
the  constitution  is  a  solemn  function,  demanding  the  gravest  and  most  deliber- 
ate consideration;  and  that  a  law  of  one  of  the  states  should  never  be  so  denom- 
inated, if  it  can  upon  any  other  principle  be  correctly  explained.  Indeed,  it 
would  seem  that,  if  there  could  be  any  course  of  proceeding  more  than  all 
others  calculated  to  excite  dissatisfaction,  to  awaken  a  natural  jealousy  on  the 
part  of  the  states,  and  to  estrange  them  from  the  federal  government,  it  would 
be  the  practice,  for  slight  and  insufficient  causes,  of  calling  on  those  states  to 
justify,  before  tribunals  in  some  sense  foreign  to  themselves,  their  acts  of  gen- 
eral legislation. .  And  the  extreme  of  such  an  abuse  would  appear  to  exist  in 
the  arraignment  of  their  control  over  officers  and  subordinates  in  the  regula- 
tion of  their  internal  and  exclusive  polity ;  and  over  the  modes  and  extent  in 
Which  that  polity  should  be  varied  to  meet  the  exigencies  of  their  peculiar  con- 
dition. Such  an  abuse  would  prevent  all  action  in  the  state  governments,  or 
refer  the  modes  and  details  of  their  action  to  the  tribunals  and  authorities  of 
the  federal  government.  These  surely  could  never  have  been  the  legitimate 
purposes  of  the  federal  constitution.  The  contracts  designed  to  be  protected 
by  the  tenth  section  of  the  first  article  of  that  instrument  are  contracts  by 
which  perfect  rights,  certain  definite,  fixed  private  rights  of  property,  are 
vested.  These  are  clearly  distinguishable  from  measures  or  engagements 
adopted  or  undertaken  by  the  body  politic  or  state  government  for  the  benefit 
of  all,  and  from  the  necessity  of  the  case,  and  according  to  universal  under- 
standing, to  be  varied  or  discontinued  as  the  public  good  shall  require. 

§  1828.  Th^ere  is  no  contract  in  the  selection  and  appointmejvt  of  officers  and 
agents. 

The  selection  of  officers,  who  are  nothing  more  than  agents  for  the  effectuat- 
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ing  of  sach  public  purposes,  is  matter  of  public  convenience  or  necessity,  and 
so  too  are  the  periods  for  the  appointment  of  such  agents;  but  neither  the  one 
nor  the  other  of  these  arrangements  can  constitute  any  obligation  to  continue 
SQcb  agents,  or  to  reappoint  them,  after  the  measures  which  brought  them  into 
being  shall  have  been  found  useless,  shall  have  been  fulfilled,  or  shall  have  been 
abrogated  as  even  detrimental  to  the  well-being  of  the  public.  The  promised 
compensation  for  services  actually  performed  and  accepted,  during  the  continu- 
ance of  the  particular  agency,  may  undoubtedly  be  claimed,  both  upon  prin- 
ciples of  compact  and  of  equity;  but  to  insist  beyond  this  on  the  perpetuation 
of  a  public  policy  either  useless  or  detrimental,  and  upon  a  reward  for  acts 
neither  desired  nor  performed,  would  appear  to  be  reconcilable  with  neither 
common  justice  nor  common  sense.  The  establishment  of  such  a  principle 
would  arrest  necessarily  everything  like  progress  or  improvement  in  govern- 
ment; or  if  changes  should  be  ventured  upon,  the  government  would  have  to 
become  one  great  pension  establishment  on  which  to  quarter  a  host  of  sine- 
cures. It  would  especially  be  difficult,  if  not  impracticable,  in  this  view,  ever 
to  remodel  the  organic  law  of  a  state,  as  constitutional  ordinances  must  be  of 
higher  authority  and  more  immutable  than  common  legislative  enactments, 
and  there  could  not  exist  conflicting  constitutional  ordinances  under  one  and 
the  same  system.  It  follows,  then,  upon  principle,  that  in  every  perfect  or  com- 
petent government,  there  must  exist  a  general  power  to  enact  and  to  repeal 
laws;  and  to  create,  and  change  or  discontinue,  the  agents  designated  for  the 
execution  of  those  laws.  Such  a  power  is  indispensable  for  the  preservation  of 
the  body  politic,  and  for  the  safety  of  the  individuals  of  the  community.  It 
is  true,  that  this  power,  or  the  extent  of  its  exercise,  may  be  controlled  by  the 
higher  organic  law  or  constitution  of  the  state,  as  is  the  case  in  some  instances 
in  the  state  constitutions,  and  as  is  exemplified  in  the  provision  of  the  federal 
constitution  relied  on  in  this  case  by  the  plaintiffs  in  error,  and  in  some  other 
clauses  of  the  same  instrument;  but  where  no  such  restriction  is  imposed,  the 
power  must  rest  in  the  discretion  of  the  government  alone.  The  constitution 
of  Pennsylvania  contains  no  limit  upon  the  discretion  of  the  legislature,  either 
in  the  augmentation  or  diminution  of  salaries,  with  the  exceptions  of  those  of 
the  governor,  the  judges  of  the  supreme  court,  and  the  presidents  of  the  sev- 
eral courts  of  common  pleas.  The  salaries  of  these  officers  cannot,  under  that 
constitntion,  be  diminished  during  their  continuance  in  office.  Those  of  all 
other  officers  in  the  state  are  dependent  upon  legislative  discretion.  We  have 
already  shown  that  the  appointment  to  and  the  tenure  of  an  office  created  for 
the  public  use,  and  the  regulation  of  the  salary  affixed  to  such  an  office,  do  not 
fall  within  the  meaning  of  the  section  of  the  constitution  relied  on  by  the 
plaintiffs  in  error;  do  not  come  within  the  import  of  the  term  contracts,  or,  in 
other  words,  the  vested,  private  personal  rights  thereby  intended  to  be  protected. 
They  are  functions  appropriate  to  that  class  of  powers  and  obligations  by 
which  governments  are  enabled,  and  are  called  u|)on,  to  foster  and  promote 
the  general  good;  functions,  therefore,  which  governments  cannot  be  presumed 
to  have  surrendered,  if,  indeed,  they  can,  under  any  circumstances,  be  justified 
in  surrendering  them.  This  doctrine  is  in  strictest  accordance  with  the  rul- 
ings of  this  court  in  many  instances,  from  amongst  which  may  be  cited  its  rea- 
soning in  the  important  and  leading  case  of  The  Charles  River  Bridge  v.  Warren 
Bridge,  in  11  Pet.,  420  (§§  2058-82,  infra),  and  in  the  case  of  State  of  Maryland 
«r.  Baltimore  &  Ohio  R.  Co.,  in  3  How.,  534,  to  which  might  be  added  other 
decisions  upon  claims  to  monopoly^  as  ferry  privileges,  in  restraint  of  legislative 
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action  for  public  improvement  and  accommodation.  In  illustration  of  the  doc- 
trine  here  laid  down,  may  also  be  cited  the  very  elaborate  opinion  of  the 
supreme  court  of  New  York,  in  the  case  of  The  People  v.  Morris,  reported  in 
13  Wend.,  325. 

§  1829.  A  law  changing  the  compensation  and  tenure  of  an  office  does  not 
hnpair  the  obligation  of  a  contract. 

The  precise  question  before  us  appears  to  have  been  one  of  familiar  practice 
in  the  state  of  Pennsylvania,  so  familiar,  indeed,  and  so  long  acquiesced  in,  as 
to  render  its  agitation  at  this  day  somewhat  a  subject  of  surprise;  and  the  rear 
soning  of  the  supreme  court  upon  it,  in  the  case  of  Commonwealth  v.  Bacon,  6^ 
Serg.  &  Kawle,  322,  is  at  once  so  clear  and  compendious,  as  to  render  it  well 
worthy  of  quotation  here.  "  These  services,"  says  Duncan,  justice,  in  deliver- 
ing the  opinion,  '^  rendered  by  public  officers,  do  not,  in  this  particular,  partake 
of  the  nature  of  contracts,  nor  have  they  the  remotest  affinity  thereto.  As  to 
a  stipulated  allowance,  that  allowance,  whether  annual,  per  diem  or  particular 
fees  for  particular  services,  depends  on  the  will  of  the  law-makers ;  and  this, 
whether  it  be  the  legislature  of  the  state,  or  a  municipal  body  empowered  ta 
make  laws  for  the  government  of  a  corporation.  This  has  been  the  universal 
construction,  and  the  constitution  puts  this  question  at  rest  in  the  provision  for 
the  salary  of  the  governor  and  judges  of  the  supreme  court,  and  of  the  presi- 
dents of  the  courts  of  common  pleas.  The  governor  is  to  receive,  at  stated 
times,  for  his  services,  a  compensation  which  shall  neither  be  increased  nor  di- 
minished during  the  period  for  which  he  shall  have  been  elected.  The  judges 
and  presidents  shall,  at  stated  times,  receive  for  their  services  an  adequate  com- 
pensation, to  be  Qxed  by  law,  which  shall  not  be  diminished  during  their  con- 
tinuance in  office.  These  provisions  are  borrowed  from  the  constitution  of  the 
United  States.  It  is  apparent  that  the  compensation  of  the  governor  and 
judges  is  a  matter  of  constitutional  provision, —  that  of  all  other  officers  is  left 
open  to  the  legislature.  The  allowances,  the  compensation,  the  salary,  the  fees^ 
of  all  other  officers  and  members  of  the  legislature,  depend  on  the  legislature, 
who  can  and  who  do  change  them,  from  time  to  time,  as  they  conceive  just 
and  right." 

So,  in  the  case  of  Commonwealth  v.  Mann,  5  Watts  &  Serg.,  418,  the  court 
say :  ''  That  if  the  salaries  of  judges  and  their  title  to  office  could  be  put  on  the 
ground  of  contract,  then  a  most  grievous  wrong  has  been  done  them  by  the 
people,  by  the  reduction  of  a  tenure  during  good  behavior  to  a  tenure  for  a 
term  of  years.  The  point  that  it  is  a  contract,  or  partakes  of  the  nature  of 
a  contract,  will  not  bear  the  test  of  examination."  And  again,  in  the  case  of 
Barker  t?.  The  City  of  Pittsburg,  the  court  declare  it  as  the  law:  "That  there 
is  no  contract,  express  or  implied,  for  the  permanence  of  a  salary,  is  shown  by 
the  constitutional  provision  for  the  permanence  of  the  salaries  of  the  governor 
and  judges  as  exceptions."  4  Barr  (Penn.  St.),  51.  We  consider  these  decis- 
ions of  the  state  court  as  having  correctly  expounded  the  law  of  the  question 
involved  in  the  case  before  us,  as  being  concurrent  with  the  doctrines  hereto- 
fore ruled  and  still  approved  by  this  court, —  concurrent,  too,  with  the  decision 
of  the  supreme  court  of  Pennsylvania  now  under  review,  which  decision  we 
hereby  adjudge  and  order  to  be  affirmed. 

Mb.  JrsTioE  M'Lean  held,  that  as  there  was  no  contract  to  be  impaired  the 

court  had  no  jurisdiction^  and  that  the  proper  entry,  therefore,  would  be  to 

dismiss  the  writ. 
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HALL  V.  WISCONSIN. 
(13  Otto,  5-11,     1880.) 

Opinion  by  Mr.  Justice  Swatne. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  suoreme  court  of  Wis- 
oonsin.  The  case  we  are  called  on  to  consider  is  thus  disclosed  in  the  record : 
By  an  act  of  the  legislature,  entitled  "  An  act  to  provide  for  a  geological,  min- 
eralogical  and  agricultural  survey  of  the  state,"  approved  March  3, 1857,  James 
Hall,  of  the  state  of  New  York,  the  plaintiff  in  error,  and  Ezra  Carr  and 
Edward  Daniels,  of  Wisconsin,  were  appointed  "commissioners"  to  make  the 
survey.  Their  duties  were  specifically  defined,  and  were  all  of  a  scientific  char- 
acter. They  were  required  to  distribute  the  functions  of  their  work  by  agree- 
ment among  themselves,  and  to  employ  such  assistants  as  a  majority  of  them 
might  deem  necessary.  The  governor  was  required  "  to  make  a  written  con- 
tract with  each  commissioner "  for  the  performance  of  his  allotted  work,  and 
*^tbe  compensation  therefor,  including  the  charge  of  each  commissioner;"  and 
it  was  declared  that  "  such  contract  shall  expressly  provide  that  the  compensa- 
tion to  such  commissioners  shall  be  at  a  certain  rate  per  annum,  to  be  agreed 
upon,  and  not  exceeding  the  rate  of  $2,000  per  annum,  and  that  payment  will 
be  made  only  for  such  part  of  the  year  as  such  commissioner  may  actually  be 
engaged  in  the  discharge  of  his  duty  as  such  commissioner."  In  case  of  a  va- 
cancy occurring  in  the  commission,  the  governor  was  empowered  to  fill  it,  and 
be  was  authorized  to  "  remove  any  member  for  incompetency  or  neglect  of 
dutv." 

To  carry  out  the  provisions  of  the  act,  the  sum  of  $6,000  per  annum  for  six 
years  was  appropriated,  "  to  be  paid  to  the  persons  entitled  to  receive  the 
same."  By  an  act  of  the  legislature  of  April  2,  1860,  Hall  was  made  the  prin- 
cipal of  the  commission,  and  was  vested  with  the  general  supervision  and  con- 
trol of  the  survey.  He  was  required  to  comract  with  J.  D.  Whitney  and  with 
Charles  Whittlesey  for  the  completion  within  the  year  of  their  respective  sur- 
veys. To  carry  into  effect  these  provisions,  the  governor  was  authorized  to 
draw  such  portion  of  the  original  appropriation  not  drawn  previous  to  the  20th 
of  May,  1858,  as  might  be  necessary  for  that  purpose;  the  residue  to  be  other- 
wise used  as  directed.  By  a  subsequent  act  of  March  21,  1862,  both  the  acts 
before  mentioned  were  repealed  without  qualification. 

On  the  29th  of  May,  1858,  Hall  entered  into  a  contract  with  the  governor, 
whereby  it  was  stipulated  on  his  part  that  he  should  perform  the  duties  therein 
mentioned  touching  the  survey,  ^'  this  contract  to  continue  till  the  3d  day  of 
March,  1863,  unless  the  said  Hall  should  be  removed  for  incompetency  or  neg- 
lect of  duty,  ...  or  unless  a  vacancy  shall  occur  in  his  office  by  his  own 
act  or  default"  On  the  part  of  the  state  it  was  stipulated  '*  that  the  said  Hall 
Bball  receive  for  his  compensation  and  expenses,  including  the  expense  of  his 
department  of  said  survey,  at  the  rate  of  $2,000  per  annum.  .  •  .  Provided^ 
that  for  such  time  as  said  Hall  or  his  assistants  shall  not  be  engaged  in  the 
prosecution  of  his  duties,  according  to  the  terms  of  said  act  and  of  this  con- 
tract, deduction  shall  be  made,  pro  rata,  from  the  sum  of  his  annual  compensa- 
tion and' expenses." 

Hall  brought  this  action  upon  the  contract.  The  declaration  avers  that  im- 
mediately after  the  execution  of  the  contract  he  entered  upon  the  performance 
of  the  duties  thereby  enjoined  upon  him,  and  continued  in  their  faithful  per- 
formance until  the  time  specified  in  the  contract  for  its  expiration,  to  wit^  tbe 
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3d  of  March,  1863;  that  he  was  not  removed  by  the  governor  for  incompetency 
or  neglect,  nor  was  any  complaint  ever  made  by  the  governor  against  him ;  that 
he  never  at  any  time,  directly  or  indirectly,  assented  to  the  repeal  of  the  acts 
of  1857  and  1860;  and  that  thereafter  he  continued  in  the  performance  of  his 
labors  the  same  as  before,  and  that  for  the  year  ending  March  3,  1863,  he  de- 
voted his  whole  time  and  skill,  without  cessation,  to  the  work.  He  avers  fur- 
ther that  for  his  services  performed  prior  to  March  3,  1862,  he  was  fully  paid, 
but  that  for  the  year  ending  March  3, 1863,  he  had  received  nothing;  that  pay- 
ment was  demanded  and  refused  on  the  3d  of  December,  1863,  and  that  the 
defendant  is,  therefore,  justly  indebted  to  him  in  the  sum  of  $2,000,  with  inter- 
est from  the  date  last  mentioned.  He  avers,  finally,  that  on  the  30tb  of  Janu- 
ary, 1875,  he  presented  his  claim  to  the  legislature  by  a  proper  memorial,  and 
that  its  allowance  was  refused. 

The  state  demurred  upon  two  grounds:  1.  That  the  complaint  did  not  show 
facts  sufficient  to  constitute  a  cause  of  action.  2.  That  it  appeared  upon  the 
face  of  the  complaint  that  the  cause  of  action  did  not  accrue  within  six  years 
before  the  commencement  of  the  action. 

In  support  of  the  first  objection  it  was  insisted  that  the  employment  of  the 
plaintiff  was  an  office,  and  that  the  legislature  had  therefore  the  right  to  abolish 
it  at  pleasure.  For  the  plaintiff  it  was  maintained  that  there  was  a  contract, 
and  that  the  repealing  act  impaired  its  obligation  in  violation  of  the  contract 
-clause  of  the  constitution  of  the  United  States.  The  court  sustained  the  de- 
murrer upon  the  first  ground,  and,  the  plaintiff  declining  to  amend,  dismissed 
his  petition.  The  opinion  of  the  court  is  limited  to  the  first  point,  and  ours 
will  be  confined  to  that  subject.  The  whole  case  resolves  itself  into  the  issue 
thus  raised  by  the  parties.  No  ques);ion  is  made  as  to  the  suability  of  the 
state.  The  proceeding  is  authorized  by  a  local  statute.  The  question  raised 
by  the  record  is  within  our  jurisdiction.  In  the  exercise  of  that  jurisdiction  in 
such  cases  this  court  is  unfettered H)y  the  authority  of  state  adjudications.  It 
acts  independently,  and  is  governed  by  its  own  views.  Township  of  Pme 
Grove  v.  Talcott,  19  Wall.,  666. 

§  1830,  Distinction  between  an  office  and  a  contract. 

The  question  to  be  considered  was  before  us  in  United  States  v,  Hartwell,  6 
id.,  385.  It  was  there  said  that  ^'an  office  is  a  public  station  or  employment 
conferred  by  the  appointment  of  government.  The  term  embraces  the  ideas 
of  tenure,  duration,  emolument  and  duties.  ...  A  government  office  is 
different  from  a  government  contract.  The  latter,  from  its  nature,  is  neces- 
sarily limited  in  its  duration  and  specific  in  its  objects.  The  terms  agreed  upon 
define  the  rights  and  obligations  of  both  parties,  and  neither  may  depart  from 
them  without  the  assent  of  the  other."  In  United  States  v,  Maurice,  2  Brock., 
96,  Mr.  Chief  Justice  Marshall  said:  "Although  an  office  is  an  employment, 
it  does  not  follow  that  every  employment  is  an  office.  A  man  may  certainly 
be  employed  under  a  contract,  express  or  implied,  to  perform  a  service  without 
becoming  an  officer." 

The  case  before  us  comes  within  the  definition  we  have  taken  from  United 
States  V.  Hartwell,  supra.  The  statute  under  which  the  governor  acted 
was  explicit,  that  he  should  ''make  a  written  contract  with  each  of  the  com- 
missioners aforesaid,  expressly  stipulating  and  setting  forth  the  nature  and 
extent  of  the  services  to  be  rendered  by  each,  and  the  compensation  therefor," 
and  that  "  such  contract "  should  expressly  provide  that  the  compensation  of 

each  commissioner  should  be  at  a  certain  rate  per  annum,  to  be  agreed  upon, 
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and  not  exceeding  $2,000  per  annam  for  the  time  such  commissioner  may  be 
actually  engaged.  The  action  of  the  governor  conformed  to  this  view.  The 
instrument  executed  pursuant  to  the  statute  recites  that  it  is  an  ^'agreement" 
between  the  governor  as  one  party,  and  Hall,  Carr  and  Kandall,  the  commis- 
sioners, as  the  other.  They  severally  agreed  to  do  what  the  statute  contem- 
plated, and  he  agreed  to  pay  all  that  it  permitted.  The  names  and  seals  of 
the  parties  were  affixed  to  the  agreement,  and  its  execution  was  attested  by  two 
sabscribing  witnesses,  as  in  other  cases  of  contract. 

Where  an  ofBce  is  created,  the  law  usually  fixes  the  compensation,  prescribes 
its  duties,  and  requires  that  the  appointee  shall  give  a  bond  with  sureties  for 
the  faithful  performance  of  the  service  required.  To  do  all  this,  if  the  em- 
ployment were  an  office,  by  a  contract  with  the  officer  and  without  his  bond, 
would,  to  say  the  least,  be  a  singular  anomaly.  The  acts  of  1857  and  1860 
both  speak  of  Hall  as  "  of  Albany,  N.  T."  He  was  not,  therefore,  a  citizen  or 
a  resident  of  the  state  of  Wisconsin.  It  is  well  settled  in  Wisconsin  that  such 
a  person  cannot  be  a  public  officer  of  that  state.  State  v.  Smith,  14  Wis.,  497; 
State  V.  Murray,  28  id.,  96.  In  United  States  v.  Hatch,  the  supreme  court  of 
Wisconsin  decided  that  the  term  '^ civil  officers"  as  used  in  the  organic  law 
(act  of  congress  of  April  20, 1836)  embraces  only  those  officers  in  whom  a  por- 
tion of  the  sovereignty  is  vested,  or  to  whom  the  enforcement  of  municipal 
regulations  or  the  control  of  the  general  interests  of  society  is  confided,  and 
does  not  include  such  officers  as  canal  commissioners.  1  Finn.  (Wis.),  182.  In 
Butler  V.  The  Regents  of  University,  32  Wis.,  124,  the  same  court  held,  with- 
out dissent,  that  a  professor  in  the  state  university,  appointed  for  a  stated  term 
with  a  fixed  salary,  was  not  a  public  officer  in  such  a  sense  as  prevented  his 
employment  from  creating  a  contract  relation  between  himself  and  the  regents. 
It  is  hard  to  distinguish  that  case  in  principle  from  the  one  before  us. 

§  1831.  An  ayreevient  made  in  pursuance  of  a  statute  between  the  governor 
of  a  state  and  an  individual  is  a  contract^  and  not  an  office  conferred  on  Hie 
latUr. 

In  a  sound  view  of  the  subject  it  seems  to  us  that  the  legal  position  of  the 
plaintiff  in  error  was  not  materially  different  from  that  of  parties  who,  pur- 
suant to  law,  enter  into  stipulations  limited  in  point  of  time,  with  a  state,  for 
the  erection,  alteration  or  repair  of  public  buildings,  or  to  supply  the  officers 
or  employees  who  occupy  them  with  fuel,  light,  stationery  and  other  things 
necessary  for  the  public  service.  The  same  reasoning  is  applicable  to  the  count- 
less employees  in  the  same  way,  under  the  national  government.  It  would  be 
a  novel  and  startling  doctrine  to  all  these  classes  of  persons  that  the  govern- 
ment might  discard  them  at  pleasure,  because  their  respective  employments 
were  public  offices,  and  hence  without  the  protection  of  contract  rights.  It  is 
not  to  be  supposed  that  the  plaintiff  in  error  would  have  turned  his  back  upon 
like  employment,  actual  or  potential,  elsewhere,  and  have  stipulated  as  he  did 
to  serve  the  state  of  Wisconsin  for  the  period  named,  if  the  idea  had  been 
present  to  bis  mind  that  the  state  had  the  reserved  power  to  break  the  relation 
between  them  whenever  it  might  choose  to  do  so.  Nor  is  there  anything  tend- 
ing to  show  that  those  who  acted  in  behalf  of  the  state  had  any  such  view  at 
that  time.  All  the  facts  disclosed  point  to  the  opposite  conclusion  as  to  both 
parties. 

§  1832.  Power  to  abolish  an  office. 

Undoubtedly,  as  a  general  proposition,  a  state  may  abolish  any  public  office 
created  by  a  public  law  (Newton  v.  Commissioners,  100  U.  S.,  559;  §§  1799- 
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1804,  svpra\  but  even  with  respect  to  those  offices  the  circumstances  may  be 
such  as  to  create  an  exception.  In  Dartmouth  College  v.  Woodward,  Mr. 
Justice  Story  said :  ^'It  is  admitted  that  the  state  legislatures  have  power  to 
enlarge,  repeal  and  limit  the  authorities  of  public  officers  in  their  official  capac- 
ities, in  all  cases  where  the  constitutions  of  the  states  respectively  do  not  pro- 
hibit them;  and  this,  among  others,  for  the  very  reason  that  there  is  no  express 
or  implied  contract  that  they  shall  always,  during  their  continuance  in  office, 
exercise  such  authorities.  .  .  .  But  when  the  lesfislature  makes  a  contract 
with  a  public  officer,  as  in  case  of  a  stipulated  salary  for  his  services  during  a 
limited  period,  this,  during  the  limited  period,  is  just  as  much  a  contract, 
within  the  purview  of  the  constitutional  prohibition,  as  a  like  contract  would 
be  between  two  private  citizens."  4  Wheat.,  518,  694  (§§  2099-2117,  infra). 
When  a  state  descends  from  the  plane  of  its  sovereignty  and  contracts  with 
private  pei'sons,  it  is  regarded  j?ro  hac  vice  as  a  private  person  itself,  and  is  bound 
accordingly.  Davis  v.  Gray,  16  Wall.,  203.  The  general  government  has  no 
powers  but  such  as  are  given  to  it  expressly  or  by  implication.  The  states  and 
their  legislatures  have  all  such  as  have  not  been  surrendered,  or  prohibited  to 
them.  Gilman  v,  Philadelphia,  3  Wall.,  713  (§§  1164-70,  supra).  And  see, 
also,  2  Greenleaf  s  Cruise,  67. 

That  the  laws  under  which  the  governor  acted,  if  valid,  gave  him  the  power 
to  do  all  he  did  is  not  denied.  We  will  not,  therefore,  dwell  upon  that  point. 
The  validity  of  those  laws  is  too  clear  to  admit  of  doubt.  It  would  be  a  waste 
of  time  to  discuss  the  subject.  We  are  of  the  opinion  that  the  supreme  court  of 
the  state  erred  in  the  judgment  given.  It  will,  therefore,  be  reversed,  and  the 
case  remanded  for  further  proceedings  in  conformity  with  this  opinion. 

LEAGUE  V,  DE  YOUNG. 
(11  Howard,  185-204.    185a) 

Error  to  the  Supreme  Court  of  Texas. 

Opinion  by  Mr.  Justice  Grier. 

Statement  of  Facts. —  A  brief  statement  of  the  history  of  this  case  will  be 
necessary  to  a  correct  apprehension  of  the  points  involved. 

By  the  colonization  laws  of  Mexico  in  force  in  the  state  of  Texas  before  their 
revolution,  every  married  man  who  became  a  settler  or  colonist  was  entitled  to 
a  square  league  of  land.  In  1835,  when  Texas  declared  her  independence,  the 
faith  of  the  republic  was  pledged  that  all  who  would  perform  the  duties  of 
citizens  should  receive  the  benefit  of  this  law ;  accordingly,  in  the  constitution 
of  the  new  republic,  adopted  on  the  17th  of  March,  1836,  it  was  provided  that 
all  white  persons  "  residing  in  Texas  on  the  day  of  the  declaration  of  inde- 
pendence should  be  considered  citizens  of  the  republic,  and  if  they  had  not 
previously  received  land  under  the  colonization  laws,  should  be  entitled,  every 
head  of  a  family,  to  one  league  and  labor  of  land,"  etc.  In  1837,  December  14, 
an  act  of  the  congress  of  Texas  was  passed,  establishing  a  land  office,  and 
authorizing  the  appointment  of  certain  commissioners  with  power  to  grant  cer- 
tificates of  claims  to  land  to  all  persons  who  should  make  proof  that  they  were 
entitled  to  them.  Immense  numbers  of  these  certificates  were  soon  put  in  cir- 
culation, either  forged  or  fraudulently  obtained,  which,  if  confirmed  by  surveys 
and  patents,  would  soon  have  absorbed  all  the  vacant  land  in  the  republic.  To 
guard  against  such  impositions,  an  act  was  passed  on  the  29th  of  January,  1840, 

entitled  "  An  act  to  detect  fraudulent  certificates,"  by  which  a  new  board  of 
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commissioners  was  appointed  ^'  to  inspect  the  board  of  land  commissioners  of 
oach  county,  and  ascertain  by  satisfactory  testimony  wliat  certificates  were 
genuine  and  legal."  All  others  not  so  reported  were  forbidden  to  be  surveyed 
or  patented.  This  was  followed  on  the  4tb  of  February,  1841,  by  a  supplement, 
in  which  persons  holding  certificates  not  reported  genuine  and  legal  by  the 
board  of  commissioners  were  permitted  to  enter  suit  against  the  government, 
and  have  a  trial  by  jury  to  establish  the  genuineness  and  validity  of  their  cer- 
tificates; and  it  found  valid,  and  so  certified  by  the  court,  the  claimant  should 
be  entitled  to  a  survey  and  patent. 

In  1843,  a  statute  of  limitation  was  passed,  requiring  all  suits  to  establish 
certificates  and  claims  to  be  instituted  before  the  1st  day  of  January,  1844. 
Thos  it  appears  that  after  the  1st  of  January,  1844,  all  claimants  of  these  head- 
rights,  under  the  constitution  of  the  republic  and  its  land  law  of  1837,  were 
barred,  and  their  certificates  of  no  validity  whatever,  unless  suit  has  been 
brought  and  their  genuineness  established  in  a  court  of  justice;  and  this  con- 
tinued to  be  the  case,  till  the  adoption  of  the  new  constitution,  previous  to  the 
admission  of  Texas  as  a  state  of  the  Union,  in  1845  (5  Stats,  at  Large,  797). 

The  eleventh  article  of  that  constitution  provided  as  follows:  ^'Section  1. 
All  certificates  for  headright  claims,  issued  to  fictitious  persons,  or  which 
were  forged,  and  all  locations  and  surveys  thereon,  are,  and  the  same  were,  null 
and  void  from  the  beginning.  Section  2.  The  district  courts  shall  be  opened 
until  the  1st  day  of  July,  1847,  for  the  establishment  of  certificates  for  head- 
rights  not  recommended  by  the  commissioners  appointed  under  the  act  to  de- 
tect fraudulent  land  certificates,  and  to  provide  for  issuing  patents  to  legal 
claimants;  and  the  parties  suing  shall  produce  the  like  proof,  and  be  subject  to 
the  requisitions,  which  were  necessary,  and  were  prescribed  by  law  to  sustain 
the  original  applications  for  said  certificates;  and  all  certificates  above  referred 
to,  not  established  or  sued  upon  before  the-  period  limited,  shall  be  barred,  and 
the  said  certificates,  and  all  locations  and  surveys  thereon,  shall  be  forever  null 
and  void ;  and  all  relocations  made  on  such  surveys  shall  not  be  disturbed 
until  the  certificates  are  established  as  above  directed." 

This  is  a  succinct  history  of  the  legislation  complained  of  by  the  plaintiff. 
He  instituted  this  action  in  the  district  court  of  the  state  of  Texas  for  the 
county  of  Galveston.  It  is  a  bill  or  petition  for  a  mandamus  to  the  defendants 
(who  are  the  surveyor  and  the  deputy  surveyor  of  the  district),  commanding 
them  to  make  a  survey  of  a  certain  certificate  granted  on  the  20th  of  June, 
1838,  by  the  land  commissioners  of  the  county  of  San  Augustine  to  Colin  T. 
Mcliea,  for  one  league  and  labor  of  land,  etc.  The  plaintiff  claimed  to  be  the 
assignee  of  this  certificate.  The  defendants  alleged  in  their  answer  that  they 
were  forbidden  by  law  to  survey  this  certificate,  as  it  had  not  been  returned  as 
genuine  and  legal  by  the  commissioners  under  the  act  of  the  29th  of  January, 
1840,  nor  had  any  suit  been  brought  to  establish  its  genuineness  before  the  1st 
day  of  July,  1847,  according  to  the  provisions  of  the  constitution.  The  court 
refused  to  grant  the  mandamus;  and  on  writ  of  error  to  the  supreme  court  of 
Texas,  their  judgment  was  affirmed.  To  the  judgment  of  the  supreme  court 
of  the  state  this  writ  of  error  has  been  prosecuted,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act.     1  Stats,  at  Large,  85. 

The  sum  of  the  argument  on  which  the  plaintiff  founds  his  claim  to  our  in- 
terference seems  to  be  that  the  republic  of  Texas  was  under  obligation  to  make 
these  grants  of  land.  That  all  grants  made  by  the  land  commissioners  under 
the  act  of  1837  were  in  their  nature  judicial  decisions,  and«  whether  fair  or 
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fraudulent,  their  validity  could  never  after  be  inquired  into.  That  such  certifi- 
cate constituted  a  perfect  right  to  the  quantity  of  land  awarded,  and  all  leg- 
islation of  the  republic  of  Texas,  appointing  new  tribunals  to  examine  their 
genuineness  and  legality,  or  to  limit  the  time  within  which  the  holder  or  as- 
signee of  a  certificate  may  demand  a  survey  and  patent,  is  void  because  it 
impairs  the  obligation  of  contracts;  and  the  eleventh  section  of  the  constitu- 
tion of  the  state  of  Texas  is  void  for  the  same  reason. 

If  it  were  necessary  for  this  court  to  consider  these  arguments  it  would  be  a 
sufficient  answer  to  say:  1.  That  the  certificates  are  not  in  the  nature  of  judi- 
cial decisions  vesting  title  in  the  holders,  whether  forged  or  fraudulent.  2.  If 
they  were  judicial  decisions,  a  state  may  grant  new  trials  and  make  new  tri- 
bunals of  review  in  order  to  detect  fraudulent  grants  or  reverse  fraudulent 
judgments,  without  impairing  the  obligation  of  any  contract. 

§  1833.  Judgments  obtained  by  fraud  are  void  and  confer  no  title, 

3.  Judgments  as  well  as  grants  obtained  by  fraud  or  collusion  are  void  and 
confer  no  vested  title;  and  a  state  may  justly  require  those  who  claim  that 
their  grants  are  not  of  this  character  to  n^ake  proof  of  their  genuineness  in 
some  proper  tribunal  before  they  can  be  entitled  to  a  survey  or  patent  under 
them,  and  may  limit  the  time  within  which  suits  may  be  instituted.  The  United 
States  have  pursued  this  course  with  regard  to  French  and  Spanish  grants,  and 
it  has  never  been  alleged  that  they  thereby  impaired  their  contract  (contained 
in  the  treaty)  to  protect  valid  grants. 

4.  The  eleventh  article  of  the  constitution  of  the  state  of  Texas  avoids  none 
but  forged  and  fraudulent  certificates,  and  extends  the  time  within  which  valid 
ones  may  be  established  by  suits  against  the  state,  and  therefore  annuls  no 
vested  rights  and  impairs  the  obligation  of  no  contract,  but,  on  the  contrary , 
confers  a  right  which  had  been  lost  and  forfeited  by  the  laches  of  the  party. 

§  1834.  Laws  of  Texas,  passed  before  her  admission  into  the  Union,  are  not 
within  the  inhibition  against  laws  impairing  the  obligation  of  contracts,  (a) 

5.  And  lastly,  if  the  congress  of  Texas  had  abolished  all  these  certificates, 
whether  fraudulent  or  genuine;  or  if  the  people  of  Texas  had  done  the  same 
thing  by  their  constitution  adopted  before  their  admission  as  a  state  of  the 
Union,  their  right  to  do  so  could  not  be  questioned  by  this  court,  under  any 
power  conferred  upon  them  by  the  twenty-fifth  section  of  the  Judiciary  Act. 
There  is  no  allegation  that  the  legislature  of  the  state  of  Texas  has  passed  any 
law  impairing  the  obligation  of  contracts,  or  affecting  vested  titles  guarantied 
by  the  treaty  of  union,  since  that  state  has  been  admitted  as  one  of  the  states 
of  this  Union.  The  constitution  of  the  United  States  was  made  by  and  for 
the  protection  of  the  people  of  the  United  States.  The  restraints  imposed  by 
that  instrument  upon  the  legislative  powers  of  the  several  states  could  affect 
them  only  after  they  became  states  of  the  Union,  under  the  provisions  of  the 
constitution,  and  had  consented  to  be  bound  by  it.  It  surely  needs  no  argu- 
ment to  show  that  the  validity  of  the  legislation  of  a  foreign  state  cannot  be 
tested  by  the  constitution  of  the  United  States,  or  that  the  twenty-fifth  section 
of  the  Judiciary  Act  confers  no  power  on  this  court  to  annul  their  laws,  how- 
ever unjust  or  tyrannical.  How  far  the  people  of  the  state  of  Texas  are  bound 
to  acknowledge  contracts  or  titles  repudiated  by  the  late  republic,  is  a  question 
to  be  decided  by  their  own  tribunals,  and  with  which  this  court  has  no  right  to  in- 
terfere under  any  power  granted  to  them  by  the  constitution  and  acts  of  congress. 

The  judgment  of  the  supreme  court  of  Texas  is,  therefore,  affirmed. 

(a)  AiBrmed  in  Hennan  v.  Fhalen,*  14  How.,  79. 
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LIVINGSTON  V.  MOORE. 
(7  Peters,  469-553.    1833.) 

Statement  of  Facts. —  Plaintiflfs,  clairaiog  as  heirs  of  John  Nicholson,  who 
died  seized,  brought  ejectment  in  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Pennsylvania,  against  defendants,  who  claimed  under  a  sale 
made  by  the  state  of  Pennsylvania  to  satisfy  a  debt  due  her. 

Opinion  by  Mb.  Justice  Johnson, 

This  case  comes  up  by  writ  of  error  from  the  circuit  court  of  the  United 
States  for  Pennsylvania,  in  which  the  plaintiffs  here  were  plaintiff^  there.  The 
plaintiffs  make  title  as  heirs  of  John  Nicholson^  and  the  defendants  as  purchas- 
ers under  certain  commissioners,  constituted  by  a  law  of  that  state  for  the  pur- 
pose of  selling  the  landed  estate  of  John  Nicholson,  in  satisfaction  of  certain 
liens  which  the  state  asserted  to  hold  on  his  lands.  The  plaintiffs  controvert 
the  validity  of  that  sale:  1.  As  violating  the  constitution  of  Pennsylvania. 
2.  As  violating  the  constitution  of  the  United  States.  3.  As  inconsistent  with  the 
principles  of  private  rights  and  natural  justice,  and  therefore  void,  though  not  to 
be  brought  within  the  description  of  a  violation  of  any  constitutional  stipulation. 

1.  To  maintain  the  argument  upon  which  the  counsel  for  plaintiffs  rely,  to 
establish  the  unconstitutional  character  of  the  acts  under  which  the  sale  was 
made  to  defendants,  the  plaintiffs'  counsel  commenced  with  an  effort  to  re- 
move out  of  his  way  the  liens  to  satisfy  which  the  legislature  professes  to  pass 
the  acts  authorizing  the  same.  It  appears  from  the  record  that  at  the  time  of 
passing  the  acts  which  constituted  this  board  of  commissioners,  to  wit,  in  1806 
and  1807,  the  state  claimed  to  hold  four  liens  upon  the  lands  of  John  Nichol- 
son. 1.  A  judgment  for  special  damages,  amounting  to  £4,208  8«.,  entered  Do- 
oember  18,  1795.  2.  A  settled  account  of  March  3,  1796,  for  $58,429.24, 
afterwards  reduced  to  $51,209.22.     3.  Another  settled  account  of  December 

20,  1796,  for  $63,727.86.     And,  4.  A  judgment  confessed  and  entered  March 

21,  1797,  for  $110,390,  with  certain  special  matter  attached  to  the  confession, 
wholly  immaterial  to  the  present  controversy.  The  evidence  of  dates  and  cir- 
cnmstances  might  seem  to  lead  to  the  opinion  that  the  first  judgment,  or  the 
consideration  of  it,  was  incorporated  into  the  settlements,  and  that  the  judg- 
ment of  1797  covered  the  whole.  But  of  this  there  is  no  sufficient  evidence; 
and  the  several  liens  must,  on  the  facts  in  proof,  be  considered  as  they  are  ex- 
hibited on  the  record,  as  substantive  and  independent. 

By  a  law  of  Pennsylvania  of  February  15,  1785,  settlements  made  by  the 
comptroller,  with  certain  prescribed  formalities,  are  declared  to  be  liens  upon 
the  real  estate  of  the  debtor,  ''in  the  same  manner  as  if  judgment  had  been 
given  in  favor  of  the  commonwealth  against  such  person  for  such  debt  in  the 
supreme  court."  A  right  of  appeal  is  given  if  the  debtor  is  dissatisfied,  with 
injunctions  that  the  court  shall  give  interest  for  the  delay,  if  the  appeal  is  not 
sustained ;  but  unless  such  appeal  is  made  and  judgment  against  the  debtor, 
there  is  ho  provision  in  the  law  for  enforcing  satisfaction  of  the  lien  by  sale  or 
otherwise.  It  is  made  to  be  a  dead  weight  upon  the  hands  of  both  debtor  and 
creditor,  without  the  means  of  relieving  the  one  or  raising  satisfaction  for  the 
other. 

§  1835.   When  this  court  ^finds  principles  distinctly  settled  hy  adjudications 

of  the  state  courts  in  regard  to  state  lawsj  it  has  no  right  to  question  or  deviate 

jfrom  them* 

A  great  proportion  of  the  argument  for  plaintiffs,  both  here  and  below,  was 
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devoted  to  the  effort  to  prove  that  the  two  settlements  enumerated  were  not 
subsisting  liens  at  the  time  of  passing  the  two  acts  of  1806  and  1807,  under 
which  the  sale  was  made  to  the  defendants.  But  from  this,  as  a  subject  of  ad- 
judication, we  feel  relieved  by  the  two  decisions  cited  from  the  fourth  volume 
of  Yeates,  since  it  appears  that  this  very  lien  of  the  3d  of  Mar^b,  1796,  has 
been  sustained  by  a  decision  of  the  highest  tribunal  in  that  state,  as  long  ago 
as  1803  (Smith  v.  Nicholson,  4  Yeates,  6),  and  th^t  again  in  1805,  this  decision 
was  considered,  and  confirmed,  and  acted  upon,  in  another  case  in  which  the 
several  applications  of  the  principles  established  in  the  first  case  came  under 
consideration.  United  States  v.  Kicholls,  4  Yeates,  251.  Now  the  relation  in 
which  our  circuit  courts  stand  to  the  states  in  which  they  respectively  sit  and 
act,  is  precisely  that  of  their  own  courts,  especially  when  adjudicating  on  cases 
where  state  lands  or  state  statutes  come  under  adjudication.  When  we  find 
principles  distinctly  settled  by  adjudications,  and  known  and  acted  upon  as  the 
law  of  the  land,  we  have  no  more  right  to  question  them,  or  deviate  from  them, 
than  could  be  correctly  exercised  by  their  own  tribunals. 

It  is  proper  here  to  notice  a  relaxation  of  this  principle,  into  which  the  court 
below  seems  to  have  been  surprised,  and  in  which  the  argument  of  counsel  in 
this  cause  was  calculated  to  induce  this  court  to  aoquiesce.  In  the  case  first 
decided  in  the  supreme  court  of  Pennsylvania,  to  wit,  that  of  Smith  v.  Nichol- 
son, 4  Yeates,  8,  most  of  the  arguments  made  use  of  in  this  cause  to  get  rid  of 
the  lien  of  the  settlement,  and  particularly  that  of  a  repeal  of  the  act  of  1785, 
or  a  want  of  compliance  with  its  requisitions,  were  pressed  upon  that  court,  and 
carefully  examined  and  disposed  of  by  the  judges.  But  there  have  been  a 
variety  of  other  grounds  taken  in  the  court  below  in  this  cause,  and  again  sub- 
mitted to  this  court  in  argument,  which  do  not  appear  from  the  report  of  that 
decision  to  have  been  brought  to  the  notice  of  the  state  court.  Such  were  the 
want  of  notice  of  the  settlement ;  the  want  of  its  being  entered  in  the  books 
of  the  accounting  officer;  the  balance  not  being  struck  in  dollars  and  cents; 
that  the  order  of  settlement  was  reversed,  and  as  the  plaintiffs'  counsel  proposed 
to  establish  by  evidence,  that  it  was  not  a  final  and  conclusive  adjustment  of  all 
the  existing  debits  and  credits  between  the  parties.  Into  the  examination  of 
most  of  these  arguments  the  court  below  has  entered,  with  a  view  to  estimating 
and  repelling  their  sufficiency,  to  shake  the  settlement  in  which  the  lien  of  the 
settlements  is  claimed.  But  we  cannot  feel  ourselves  at  liberty  to  pursue  the 
same  course,  since  it  supposes  the  existence  of  a  revising  power  inconsistent 
with  the  authority  of  adjudications  on  which  the  validity  of  those  liens  must 
now  be  placed.  The  rule  of  law  being  once  established  by  the  highest  tribunal 
of  a  state,  courts  which  propose  to  administer  the  law  as  they  find  it,  are  ordi- 
narily bound,  in  limine^  to  presume  that,  whether  it  appears  from  the  reports 
or  not,  all  the  reasons  which  might  have  been  urged,  pro  or  couy  upon  the  point 
under  consideration,  had  been  examined  and  disposed  of  judicially. 

§  1836.  A  judgment  held  not  to  supersede  liens  which  the  state  held  under 
certain  settlements. 

It  is  next  contended  that  the  judgment  of  March,  1797,  had  absorbed  or 
superseded  the  liens  pf  the  settled  accounts.  This  ground  they  proposed  to 
sustain  by  giving  in  evidence  the  journals  of  the  house  of  representatives  of  the 
commonwealth,  exhibiting  certain  reports  of  the  register-general  and  of  the 
committee  of  ways  and  means,  conducing  to  prove  that  this  judgment  was 
rendered  for  the  identical  cause  of  action  on  which  the  settlements  were 
founded.    This  evidence  was  rejected  by  the  court ;  and  that  rejection  consti- 
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tntes  one  of  the  causes  of  complaint  on  which  relief  is  now  sought  here.  Bat 
this  court  is  satisfied  that  supposing  the  evidence  of  these  journals  sufficient  to 
prove  the  identity,  and  in  other  respects  unexceptionable,  establishing  that  fact 
would  not  have  benefited  the  cause  of  the  plaintiffs.  On  this  point  there  is 
an  unavoidable  inference  to  be  drawn  from  the  case  of  The  United  States  v. 
I^ichoUs,  4  Yeates,  251,  for  in  that  case,  the  lien  of  a  settlement  of  prior  date 
in  favor  of  the  state  was  sustained  against  a  subsequent  mortgage  to  the  United 
States;  although,  as  the  case  shows,  there  was  a  judgment  upon  the  same  cause 
of  action  with  the  settlement,  of  a  date  subsequent  to  the  mortgage  to  the 
United  States,  and  obtained  upon  an  appeal  from  the  settlement.  Mr.  Dallas, 
for  the  United  States,  argued  that  this  appeal  suspended  the  lien;  but  no  one 
seems  to  have  imagined  that  the  judgment  superseded  or  absorbed  the  settle- 
ment. If  to  this  be  added  what  was  asserted  by  defendants'  counsel,  and 
acquiesced  in  by  the  plaintiffs,  that,  by  the  settled  law  of  Pennsylvania,  a 
judgment  in  an  action  of  debt  upon  a  previous  judgment  does  not  destroy  the 
lien  of  the  first  judgment,  it  puts  this  question  at  rest. 

In  approaching  the  acts  of  1806  and  180Y,  we  are  then  authorized  in  assum- 
ing that^  at  the  time  they  were  passed,  the  state  held  unsatisfied  liens  upon  the 
lands  of  John  Nicholson  to  a  large  amount,  under  the  two  settlements  of  1776, 
without  any  legal  means  of  raising  the  money  by  sale;  and  also  judgments  to 
a  great  amount,  which,  by  reason  of  the  death  of  Nicholson,  and  the  want  of 
a  personal  representative,  they  were  equally  precluded  from  all  ordinary  means 
of  having  satisfied.  Thus  circumstanced,  the  iegislatare  passed  those  acts,  the 
professed  and  unaffected  and  only  object  of  which  was  to  raise,  from  the  sale 
of  John  Nicholson's  land,  money  sufficient  to  satisfy  the  liens  of  the  state.  In 
justice  to  the  moral  as  well  as  legal  and  constitutional  character  of  those  laws, 
it  is  proper  to  give  an  outline  of  their  provisions.  It  is  obvious  from  the  evi- 
dence in  the  cause,  that,  between  the  date  of  the  settled  accounts  and  the  pass- 
ing of  those  acts,  great  changes  had  taken  place  in  the  possession  and  property 
of  the  lands  of  John  Nicholson.  Whether  in  any  or  all  the  cases  of  such 
change  of  property,  the  tracts  sold  became  discharged  of  the  liens  of  the  state 
or  not,  is  not  now  the  question;  if  they  were,  the  holders  were  at  liberty  to 
assert  their  rights  against  the  state.  In  this  case  no  such  discharge  is  set  up; 
the  tract  was  one  that  had  remained  the  property  of  Nicholson.  There  were 
then  three  interests  to  be  regulated:  first,  that  of  astate;  second,  that  of  the 
persons  in  possession ;  and  third,  that  of  the  heirs  of  Nicholson.  That  the  state 
was  not  unmindful  of  the  last  is  distinctly  shown  by  the  offer  of  compromise 
tendered  to  the  family  before  the  act  of  1806  was  passed,  and  by  adopting  a 
mode  of  sale  calculated,  as  much  as  possible,  to  avoid  throwing  back  the  pur- 
chaser upon  the  heirs  for  damages,  where  sales  had  been  made  by  their  ances- 
tor. Hence  the  plan  of  the  act  of  1806  was  this:  first,  to  ascertain  all  the 
lands  affected  by  the  lien  throughout  the  state;  then  to  assess  each  ratably, 
according  to  the  amoant  of  the  debt,  instead  of  selling  each  and  all  as  the}'' 
could  be  discovered;  at  the  same  time  allowing  a  discretion  in  the  commis- 
sioners to  compromise  with  persons  claiming  an  interest  in  the  lands,  and  to 
assign  over  an  interest  in  the  lien  proportionate  to  the  sum  received  upon  such 
compromise ;  of  course  obviating  so  far  the  necessity  of  a  resort  to  a  sale  or  to 
litigation. 

Here  there  was  a  general  offer  to  all  persons  claiming  an  interest  in  these 
lands  of  a  release  from  the  lien,  upon  paying  the  sura  thus  assessed  ratably 
and  according  to  value;  and  it  was  only  when  the  offer  was  not  accepted^  or 
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where  no  one  claimed  an  interest,  that  the  general  power  to  sell  came  into 
exercise.  Nor  was  it  then  to  be  exercised  until  after  a  report  made  to  the 
governor,  and  under  process  issuing  from  him ;  ample  notice  was  required  to  be 
given  of  the  sale,  and  a  credit  not  exceeding  four  years  allowed.  It  is  true 
that,  by  the  terms  of  these  acts,  the  power  of  selling  is  extended  to  "  any  body 
of  lands,  late  the  property  of  the  said  John  Nicholson,  deceased,  which  are 
subject  to  the  lien  of  the  commonwealth,  under  and  by  virtue  of  process  to  be 
issued  by  the  governor,  either  in  gross  or  by  separate  tracts,  as  to  thetn,  or  a 
majority  of  them,  may  appear  most  advisable;"  but  there  is  nothing  which 
authorizes  or  requires  the  commissioners  to  sell  all  the  lands  of  J.  Nicholson,  or 
an  acre  more  than  what  is  necessary  to  satisfy  the  liens;  and  so  the  words  just 
recited  import;  since,  after  raising  by  sale  enough  to  satisfy  the  liens,  it  could 
no  longer  be  predicated  of  any  of  those  lands  that  "  they  are  subject  to  the 
liens  of  the  commonwealth,"  in  the  language  of  the  section  which  gives  the 
power  to  sell.  And  it  is  true,  also,  that  the  money  is  required  to  be  paid  by 
the  purchasers  into  the  treasury;  but  this  is  obviously  a  measure  solely  intended 
to  secure  the  proceeds  from  again  falling  into  dangerous  hands ;  and  if  the  power 
tesell  be  limited,  by  its  very  nature  and  terms,  to  the  raising  of  enough  to  satisfy 
tbase  liens,  on  what  ground  can  exception  be  taken  to  this  precaution?  How 
can  it  work  an  injury  to  heirs  or  creditors?  to  say  nothing  of  a  reasonable 
dependence  upon  the  justice  and  good  faith  of  the  country  to  refund  any  sur- 
plus, supposing  the  commissioners  were  at  liberty  to  raise  a  surplus  by  sale. 

Nor  can  any  reasonable  exception  be  taken  to  the  discretionary  power  given 
to  sell  "  in  gross  or  by  separate  tracts,"  when  it  is  considered  how  very  possi- 
ble it  was  that  sales  might  be  effected  in  gross  when  they  could  not  be  made 
in  detail.  Speculators  might  not  be  induced  to  adventure  otherwise,  and  the 
separation  of  contiguous  tracts  might  often  destroy  or  diminish  the  value  of 
each. 

§  1837.  The  legislature  of  Pennsylvania  had  power  to  authorize  a  sale  of 
lands  to  satisfy  debts  due  the  state. 

After  presenting  this  expose  of  the  design  and  operation  of  these  laws,  we 
shall  search  in  vain  in  the  *  constitution  of  the  state  or  the  United  States,  or 
even  in  the  principles  of  common  right,  for  any  provision  or  principles  to 
impugn  them;  and  on  this  point  I  am  instructed  to  report  it,  as  the  decision  of 
this  court,  that  the  words  used  in  the  constitution  of  Pennsylvania,  in  declaring 
the  extent  of  the  powers  of  its  legislature,  are  sufficiently  comprehensive  to 
embrace  the  powers  exercised  over  the  estate  of  Nicholson,  in  the  two  acts 
under  consideration,  and  that  there  are  no  restrictions,  either  express  or  im- 
plied, in  that  constitution,  sufficient  to  control  and  limit  the  general  terms  of 
the  grant  of  legislative  power  to  the  bounds  which  the  plaintiffs  would  pre- 
scribe to  it.  For  myself  individually,  I  must  use  the  privilege  of  assigning  the 
reasons  which  claim  my  concurrence  in  that  opinion. 

§  1.838.  Where  the  powe?*s  of  goveimment  are  not  clearly  separated^  the  legis- 
lature may  exercise  powers  in  their  nature  judicial. 

The  objection  made  to  the  exercise  of  this  power  is  that  it  is  one  of  a  judi- 
cial character,  and  could  not  exist  in  the  legislature  of  a  country  having  a 
constitution  which  distributes  the  powers  of  government  into  legislative,  exec- 
utive and  judicial.  I  will  not  pause  to  examine  the  question  whether  the 
subjection  of  property  to  the  payment  of  judgments  be  in  fact  a  matter  ap- 
pertaining essentially  to  judicial  power;  or  whether,  after  deciding  that  the 

debt  is  due,  the  judgment  action  does  not  cease,  and  all  that  follows  is  the 
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exercise  of  legislative  or  executive  power;  another  view  of  the  subject  will,  in 
my  opinion,  dispose  of  this  question.  The  power  existing  in  every  body  politic 
is  an  absolute  despotism ;  in  constituting  a  government,  the  body  politic  dis- 
tributes that  power  as  it  pleases,  and  in  the  quantity  it  pleases,  and  imposes 
what  checks  it  pleases  upon  its  public  functionaries.  The  natural  distribution, 
and  the  necessary  distribution  to  individual  security,  is  into  legislative,  execu- 
tive and  judicial;  but  it  is  obvious  that  every  community  may  make  a  perfect 
or  imperfect  separation  and  distribution  of  these  powers  at  its  will.  It  has 
pleased  Pennsylvania,  in  her  constitution,  to  make  what  most  jurists  would 
pronounce  an  imperfect  separation  of  those  powers;  she  has  not  thought  it 
necessary  to  make  any  imperative  provis^ion  for  incorporating  the  equity  juris- 
diction in  its  full  latitude  into  her  jurisprudence;  and  the  consequence  is,  as  it 
ever  will  be,  that,  so  far  as  her  common  law  courts  are  incapable  of  assuming 
and  exercising  that  branch  of  jurisdiction,  her  legislature  must  often  be  called 
upon  to  pass  laws  which  bear  a  close  affinity  to  decrees  in  equity.  Of  that 
character  are  the  acts  of  1806  and  1807  under  consideration.  The  relations  in 
which  the  state  and  John  Nicholson's  estate  stood  to  each  other  presented  a 
clear  case  for  equitable  relief;  a  lien  on  the  one  hand,  and  property  to  satisfy 
it  on  the  other,  but  no  common  law  means  of  obtaining  a  sale.  Thus  circum- 
stanced, is  there  anything  in  the  constitution  of  Pennsylvania  to  prevent  the 
passing  of  these  laws? 

When  it  is  intimated  that  the  separation  of  the  primary  powers  of  govern- 
ment is  incomplete  under  the  constitution  of  Pennsylvania,  it  may  be  necessary 
to  submit  a  few  observations  explanatory  of  the  idea.  It  is  true  that  the  sep- 
aration of  common  law  from  equity  jurisdiction  is  peculiar  to  Great  Britain; 
no  other  of  the  states  of  the  old  world  having  adopted  it.  But  it  is  equally 
true  that  in  no  other  of  the  states  of  the  old  world  did  the  trial  bj'  jury  con- 
stitute a  part  of  their  jurisprudence;  and  every  practical  lawyer  knows  that  to 
give  jurisdiction  to  a  court  of  equity,  or  to  distinguish  a  case  of  equity  juris- 
diction from  one  of  common  law  under  the  British  practice,  the  averment  is 
indispensable  that  the  complainant  is  remediless  at  law.  When  it  is  said  that 
the  separation  of  common  law  from  equity  jurisdiction  is  peculiar  to  Great 
Britain,  it  must  only  be  understood  that  it  is  there  exercised  by  distinct  courts 
and  under  distinct  forms.  For,  as  an  essential  branch  or  exercise  of  judicial 
power,  it  is  acknowledged  to  exist  everywhere;  nor  is  it  possible  for  any  one 
acquainted  with  its  nature  and  character,  and  the  remedies  it  affords  for  the 
assertion  of  rights  or  the  punishment  of  wrongs,  to  doubt  that  the  power  to 
exercise  it,  and  the  means  of  exercising  it,  must  exist  somewhere,  or  the  ad- 
ministration of  justice  will  be  embarrassed,  if  not  incomplete.  To  administer 
it  through  the  ordinary  powers  of  a  common  law  court  is  impracticable;  and 
hencCy  wherever  there  exists  no  provision  in  the  jurisprudence  of  a  country  for 
its  full  exercise,  the  consequence  must  ever  be  that  after  the  common  law  courts 
have  engrafted  into  their  practice  as  much  as  can  be  there  assumed,  the  legislar 
tare  is  compelled  to  exercise  the  rest,  or  else  leave  a  large  space  for  the  appro- 
priate field  of  judicial  action  unoccupied. 

A  specimen  of  this  will  be  found  in  the  early  legislation  of  the  state  of 
South  Carolina,  in  which,  before  the  establishment  of  a  court  of  equity,  laws 
are  frequently  found  authorizing  administrators  or  others  to  sell  lands  for  the 
payment  of  debts,  and  for  similar  purposes.  And  it  has  been  admitted  in  argu- 
ment that  similar  laws  are  of  frequent  occurrence  in  Pennsylvania.  The  pro- 
visions of  the  constitution  of  that  state  on  the  subject  of  legislative  and  judicial 
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power  are  as  follows:  Art.  1,  §  !•  '^The  legislative  power  of  this  common* 
wealth  shall  be  vested  in  a  general  assembly,  which  shall  consist  of  a  senate 
and  house  of  representatives." 

Art.  4,  §  1.  '^The  judicial  power  of  the  commonwealth  shall  be  vested  in  a 
supreme  court,  in  courts  of  oyer  and  terminer  and  general  jail  delivery,  in  a 
court  of  common  pleas,  orphans'  courts,  registers'  court,  and  a  court  of  quarter 
sessions  of  the  peace  of  each  county,  in  justices  of  the  peace,  and  in  such  other 
courts  as  the  legislature  may  from  time  to  time  establish." 

Art.  4,  §  6.  '^The  supreme  court  and  the  several  courts  of  common  pleas 
shall,  besides  the  powers  heretofore  usually  exercised  by  them,  have  the  powers 
of  a  court  of  chancery  so  far  as  rela.tes  to  the  perpetuating  of  testimony,  the 
obtaining  of  evidence  from  places  not  within  the  state,  and  the  care  of  the 
persons  and  estates  of  those  who  are  nan,  compos  mentis;  and  the  legislature 
shall  vest  in  the  said  courts  such  other  powers  to  grant  relief  in  equity  as  shall 
be  necessary,  and  may  from  time  to  time  enlarge  or  diminish  those  powers,  or 
vest  them  in  such  other  courts  as  they  may  judge  proper  for  the  due  adminis- 
tration of  justice." 

It  is  clear  from  these  quotations  that  the  legislature  possess  all  the  legislative 
power  that  the  body  politic  could  confer,  except  so  far  as  they  are  restricted 
by  the  instrument  itself.  It  is  equally  clear  that  the  constitution  recognizes 
the  distinction  between  common  law  and  equity  powers,  and  the  existence  of 
equity  powers  beyond  what  it  has  vested  in  the  supreme  court.  But  what  pro* 
vision  has  it  made  for  the  exercise  of  those  powers?  No  other  than  this,  that 
the  legislature  shall  vest  in  the  said  courts  such  other  powers  to  grant  relief  in 
equity  as  shall  be  found  necessary.  But  where  is  the  limitation  prescribed  to 
the  legislature  in  judging  of  the  necessity  of  vesting  such  powers?  They  have 
not  thought  it  necessary  to  invest  their  courts  with  such  powers;  and  if  the 
reason  which  influenced  them  in  judging  it  unnecessary  was  that  they  held 
themselves  competent  to  afford  the  necessary  relief  by  the  exercise  of  legisla- 
tive power,  where  is  the  restriction  in  the  constitution  that  controls  them  in 
thus  extending  or  applying  the  powers  with  which  they  hold  themselves  to  be 
constitutionally  vested?    They  are  sought  in  vain. 

Again:  ^'They  may  from  time  to  time  enlarge  or  diminish  those  powers,  or 
vest  them  in  such  other  courts  as  they  shall  judge  proper,  for  the  due  adminis- 
tration of  justice."  Now  they  have,  by  the  first  section  of  the  same  article, 
the  power  to  establish  what  courts  they  please;  and  suppose  they  thought 
proper  to  have  vested  the  whole  equity  jurisdiction  not  speciflcally  disposed  of  in 
a  board  of  commissioners,  instead  of  vesting  specific  powers  in  such  a  board, 
where  is  the  constitutional  provision  that  inhibits  such  an  act  of  legislation? 

§  1839.  An  act  giving  a  lien  on  public  accounts  is  not  a  contract  that  the  liens 
shaU  be  enforced  by  judicial  p7*ocess. 

The  plaintiffs  contend  that  it  is  to  be  found  in  the  bill  of  rights  of  that  state, 
or  in  the  constitution  of  the  United  States.  Both  those  constitutions  contain 
the  provision  against  the  violation  of  contracts;  and  the  plaintiffs'  counsel  in- 
sists that  there  were  three  contracts  in  existence  between  the  state  of  Pennsyl- 
vania and  John  Nicholson,  two  of  them  express,  and  one  implied.  The  first 
express  contract  he  finds  in  the  acts  of  17S2  and  1785 ;  which,  in  giving  the  lien 
upon  public  accounts,  declare  that  they  shall  be  liens  *'  in  the  same  manner  as 
if  judgment  had  been  given  in  the  supreme  court."  This  he  construes  into  a 
contract  that  they  shall  be  enforced  in  the  same  manner  as  such  a  judgment,  to 
wit,  by  jlidicial  process ;  and  then  finds  the  violation  of  the  contract  in  the  acts 
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which  provide  for  the  raising  of  the  money  to  satisfy  those  liens  by  the  sale  of 
the  land,  through  this  board  of  commissioners.  But  a  single  observation,  we 
think,  disposes  of  this  exception ;  which  is,  that  the  lien  of  a  judgment  of  a 
mortgage,  or  any  other  lien,  is  a  very  different  idea  from  that  of  the  means  by 
which  the  lien  is  to  be  enforced ;  the  one  is  the  right,  the  other  is  the  remedy ; 
the  one  constitutes  the  contract,  and  the  other  the  remedy  afforded  by  the 
policy  of  the  country,  where  it  is  not  provided  by  the  terms  of  the  contract  for 
enforcing  or  effectfng  the  execution  of  it.  The  first  is  unchangeable  without  a 
violation  of  right;  the  other  may  be  subject  to  change  at  the  will  of  the  gov- 
ernment. And  it  may  be  further  observed,  in  the  present  instance,  that  the 
reference  to  a  judgment  in  the  supreme  court  is  clearly  descriptive  or  illustra- 
tive of  the  meaning  of  the  legislature,  with  reference  only  to  the  binding  efiicacy 
of  the  lien  given  on  these  public  accounts. 

The  second  express  contract  is  found  by  the  plaintiffs  in  the  confession  of 
jndgment  on  the  31st  March,  1797,  and  the  violation  of  this  also  is  not  en- 
forcing it  by  judicial  process.  This  is  obviously  an  attempt  to  give  the  char- 
acter of  a  contract  to  that  which  is  nothing  more  than  an  obligation,  or  duty, 
or  necessity,  imposed  by  the  laws  of  society.  The  confession  of  a  judgment 
does  indeed  create  a  contract;  but  it  is  only  on  the  side  of  the  defendant, 
who  thus  acknowledges  or  assumes  upon  himself  a  debt  which  may  be  made 
the  ground  of  an  action.  But  on  the  side  of  the  plaintiff  the  necessity  of  re* 
sorting  to  certain  means  of  enforcing  that  judgment  is  not  an  obligation  arising 
oat  of  contract,  but  one  imposed  upon  him  by  the  laws  of  the  country. 

A^in  it  may  be  answered,  if  there  was  in  fact  such  a  contract  imputable  to 
the  state,  the  performance  had  becomd  impossible  by  the  act  of  God,  and  of  the 
party  himself  by  his  death ;  and  by  that  confusion  of  his  affairs  which  prevented 
every  one  from  assuming  the  character  of  his  personal  representative. 

§  1840.  The  taking  of  land  graivted  hy  a  state  for  debts  due  it  by  its  grantee 
does  not  impair  the  obligation  of  the  contract. 

We  proceed  to  the  third,  or  the  implied  contract;  that  which  is  deduced  from 
the  original  grant  of  the  land  to  John  Nicholson.  This  sale,  it  is  insisted,  is 
inconsistent  with  that  contract  of  grant;  that  it  amounts  in  fact  to  a  resump- 
tion of  the  land;  and  in  connection  with  this,  the  point  of  inconsistency  with 
the  reason  and  nature  of  things  was  argued  and  commented  upon.  The  an- 
swer which  the  case  here  furnishes  we  think  is  this:  that  subjecting  the  lands 
of  a  grantee  to  the  payment  of  his  debts  can  never  impair  or  contravene  the  rights 
derived  to  him  under  his  grant,  for  in  the  very  act  the  full  effect  of  the  trans- 
fer of  interest  to  him  is  recognized  and  asserted ;  because  it  is  his,  is  the  direct 
and  only  reason  for  subjecting  it  to  his  debts.  But  it  is  asserted  that  in  this 
case  the  community  sits  in  judgment  in  its  own  cause,  when  it  affirms  the  debt 
to  be  due  for  which  the  land  is  subjected  to  sale,  and  then  subjects  the  land  to 
sale  to  satisfy  its  own  decision  thus  rendered. 

§  1841.  such  a  proceeding  is  not  void  on  the  ground  that  the  state  sits  in 

judgment  on  its  oion  cause. 

This  view  of  the  acts  of  the  state  is  clearly  not  to  be  sustained  by  a  reference 
to  the  facts  of  the  case.  As  to  the  judgment  of  1797,  that  is  unquestionably 
a  judicial  act;  and  as  to  the  settled  accounts,  the  lien  is  there  created  by  the 
act  of  men  who^  quoad  hoc^  were  acting  in  a  judicial  character;  and  their  de- 
cision being  subjected  to  an  appeal  to  the  ordinary,  or  rather  the  highest  of  the 
tribunals  of  the  country,  gives  to  those  settlements  a  decided  judicial  character; 
and  were  it  otherwise,  bow  else  are  the  interests  of  the  state  to  be  protected? 
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The  body  politic  has  its  claims  upon  the  constituted  authorities  as  well  as  in- 
dividuals; and  if  the  plaintiffs'  course  of  reasoning  could  be  permitted  to  pre- 
vail, it  would  then  follow  that  provision  might  be  made  for  collecting  the  debts 
of  every  one  else,  but  those  of  the  state  must  go  unpaid,  whenever  legislative 
aid  became  necessary  to  both.  This  would  be  pushing  the  reason  and  nature  of 
things  beyond  the  limits  of  natural  justice. 

§  1842.  'Hor  is  it  void  as  being  a  deprivation  of  property  wilhout  due 

process  of  law. 

It  is  next  contended  that  the  acts  of  1806  and  1S07  are  unconstitutional  and 
void,  because  contrary  to  the  ninth  section  of  the  Pennsylvania  bill  of  rights, 
which  provides,  in  the  words  of  magna  charta^  that  no  one  shall  be  deprived  of 
his  property  but  by  the  laws  of  the  land.  This  exceptioti  has  already  been  dis- 
posed of  by  the  view  that  has  been  taken  of  the  nature  and  character  of  those 
laws.  It  has  been  shown  that  there  is  nothing  in  this  provision  either  incon- 
sistent with  natural  justice  or  the  constitution  of  the  state:  there  is  nothing  of 
an  arbitrary  character  in  them. 

§  1843.  nor  a^  denying  the  rigid  of  trial  hy  jury. 

They  are  also  charged  with  being  contrary  to  the  ninth  article  of  the  amend- 
ments of  the  constitution  of  the  United  States,  and  the  sixth  section  of  the 
Pennsylvania  bill  of  rights,  securing  the  trial  by  jury.  As  to  the  amendments 
of  the  constitution  of  the  United  States,  they  must  be  put  out  of  the  case, 
since  it  is  now  settled  that  those  amendments  do  not  extend  to  the  states;  and 
this  observation  disposes  of  the  next  exception,  which  relies  on  the  seventh 
article  of  those  amendments.  As  to  the  sixth  section  of  the  Pennsylvania  bill 
of  rights,  we  can  see  nothing  in  these  Ikws  on  which  to  fasten  the  imputation 
of  the  violation  of  the  right  of  trial  by  jury ;  since,  in  creating  the  lien  at- 
tached to  the  settled  accounts,  the  right  of  an  appeal  to  a  jury  is  secured  to 
the  debtor;  and  as  to  the  inquest  given  under  the  execution  law,  with  a  view 
to  ascertaining  if  the  rents  and  profits  can  discharge  the  debt  in  a  limited  time, 
as  a  prelude  to  the  right  of  selling,  we  are  well  satisfied  that  there  is  no  more 
reason  for  extending  the  provision  of  the  amendment  to  that  inquest,  than 
there  would  be  to  an  inquest  of  a  coroner  or  any  mere  inquest  of  office.  The 
word  trial,  used  in  the  sixth  section,  clearly  points  to  a  different  object;  and 
the  distinction  between  trial  by  jury  and  inquest  of  office  is  so  familiar  to 
every  mind,  as  to  leave  no  sufficient  ground  for  extending  to  the  latter  that  in- 
violability which  could  have  been  intended  only  for  the  former.  The  one 
appertains  to  a  mere  remedy  for  the  recovery  of  money,  which  may  be  altered 
at  any  time  without  any  danger  to  private  security;  the  other  is  justly  regarded 
in  every  state  in  the  Union,  as  among  the  most  inestimable  privileges  of  a  free- 
man. The  two  remaining  grounds  urged  for  impugning  the  constitutionality 
of  these  laws  have  been  disposed  of  by  observations  already  made. 

§  1844.  There  is  no  error  in  rejecting  evidence  which  could  not  avail  the  party 
objecting. 

It  only  remains  to  consider  the  point  made  upon  the  rejection  of  certain  evi- 
dence proposed  to  be  introduced;  the  object  of  which  was  to  invalidate  the 
settled  accounts,  by  showing  that,  in  fact,  the  accounts  between  the  state  and 
Nicholson  never  were  settled,  that  is,  finally  and  conclusively  settled.  Here 
again,  as  was  remarked  of  the  evidence  already  considered,  admitting  the  fact 
proposed  to  be  proved,  what  could  it  avail  the  party  in  this  suit?  As  far  as 
the  accounts  were  settled  and  certified  the  law  gave  the  lien  for  the  amount 
certified ;  and  why  should  that  benefit  be  deferred  until  the  last  possible  shil- 
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ling  in  dispute  should  be  finally  passed  upon;  delayed  perhaps  untillost,  or 
until  the  debtor  could  no  longer  parry  the  decision,  and  thus  give  a  preference 
to  others  at  his  will?  If,  then,  the  fact  intended  to  be  established  by  the  evi- 
dence could  not  have  availed  the  plaintiffs,  the  court  coald  have  committed 
no  error  in  rejecting  it,  whatever  may  have  been  the  reasons  given  for  the 
rejection. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  below,  and  it  will 
accordingly  be  affirmed,  with  costs. 

JACKSON  V,  LAMPHIRR 
(8  Peters,  380-291.    1830.) 

Ebrob  to  the  Court  for  the  Trial  of  Impeachments  and  Correction  of  Erroi^ 
in  the  State  of  New  York. 

Opiniou  by  Mb,  Justice  Baldwin. 

Statement  of  Facts. —  Both  parties  claim  the  premises  in  question  under 
John  Cornelius,  to  whom  the  state  of  New  York  granted  them  by  patent,  dated 
the  7th  of  July,  1790,  in  consideration  of  his  military  services  in  the  revolu- 
tionary war.  Six  years  before  the  date  of  the  patent,  and  while  the  title  of 
Cornelius  was  imperfect,  he  conveyed  the  premises  to  Henry  Hart,  the  father 
of  the  plaintiff's  lessor,  by  deed  dated  January  the  17th,  1784,  proved  and  der 
posited  in  the  office  of  the  clerk  of  the  county  of  Albanj^  according  to  law, 
on  the.25th  of  April,  1795.  Henry  Hart  died  in  178S,  leaving  the  plaintiff,  his 
only  child  and  heir  at  law,  who  was  born  the  21st  of  September,  1784,  removed 
to  Canada  in  1791,  and  remained  there  till  1807  or  1808,  when  he  returned  to 
Albany,  where  he  resided  till  the  commencement  of  this  suit  of  May  term, 
1825;  he  claims  as  heir  at  law  to  his  father.  On  the  23d  of  June,  1784,  John 
Cornelius  conveyed  the  same  premises  to  Samuel  Broom  by  deed,  duly  proved 
and  deposited  as  aforesaid  on  the  8d  of  April,  1795.  The  title  of  Broom,  by 
sundry  mesne  conveyances,  became  vested  in  William  J.  Vredenburgh,  who 
conveyed  to  the  defendant.  The  premises  were  vacant  till  1808,  when  posses- 
sion was  taken  under  Yredenburgh,  who  then  held  the  title  of  Broom. 

The  defendant  did  not  question  the  original  validity  of  the  deed  to  Henry 
Hart,  but  rested  his  defense  on  an  act  of  assembly  of  the  state  of  New  York, 
passed  the  24th  of  March,  1797,  to  settle  disputes  concerning  titles  to  lands  in 
the  county  of  Onondaga,  the  provisions  of  which  are  set  forth  in  the  case. 
The  defendant  offered  in  evidence  an  award  made  by  two  of  the  commissioners 
appointed  by  this  act,  awarding  the  land  in  controversy  to  William  J.  Yreden* 
burgh  and  John  Patterson  (to  whom  Broom  had  conveyed) ;  the  award  was 
dated  December  17,  1799,  and  no  dissent  was  entered  by  the  plaintiff.  The 
court  admitted  the  award  to  be  read  in  evidence,  and  gave  in  charge  to  the 
jury  that  it  was  competent  and  conclusive  to  defeat  the  title  of  the  plaintiff. 
Judgment  was  rendered  for  the  defendant  in  the  supreme  court,  and  affirmed 
in  the  court  of  errors;  and  the  case  comes  before  us  by  writ  of  error,  under 
the  twenty-fifth  section  of  the  judiciary  act. 

§  1845.  T/is  supreme  court  has  no  authority  to  declare  a  state  law  void  on 
account  of  its  collision  with  the  state  constitution. 

The  plaintiff  contends  that  the  act  of  the  24th  of  March,  1797,  and  all  pro- 
ceedings under  it,  are  void ;  being  a  violation  both  of  that  part  of  the  consti- 
tution of  the  United  States  which  declares  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts,  and  of  the  constitution  of  the  state  of 
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Kew  York,  which  declares  that  the  legislature  shall  at  no  time  iastitute  any 
new  court  but  such  as  shall  proceed  according  to  the  course  of  the  common 
law;  and  that  trial  by  jury  in  all  cases  in  which  it  hath  heretofore  been  used 
shall  be  established,  and  remain  inviolate  forever.  This  court  has  no  authority, 
on  a  writ  of  error  from  a  state  court,  to  declare  a  state  law  void  on  account  of 
its  collision  with  a  state  constitution,  it  not  being  a  case  embraced  in  the  judi- 
ciary act,  which  alone  gives  power  to  issue  a  writ  of  error  in  this  case ;  and  will 
therefore  refrain  from  expressing  any  opinion  on  the  points  made  by  the  plaint- 
iflTs  counsel  in  relation  to  the  constitution  of  New  York. 

§  1846.  A  grant  is  not  a  contract  with  the  grantee  that  he  shall  enjoy  the  land 
granted  free  from  any  legislative  regulations  to  he  made  in  tlie  future. 

The  plaintiff  insists  that  the  patent  to  John  Cornelius  creates  a  contract  with 
the  grantee,  his  heirs  and  assigns,  that  they  should  enjoy  the  land  therein 
granted,  free  from  any  legislative  regulations  to  be  made  in  violation  of  the 
constitution  of  the  state;  that  the  act  in  question  does  violate  some  of  its  pro- 
visions, and  therefore  impairs  the  obligation  of  a  contract.  The  court  are  not 
inclined  to  adopt  this  reasoning,  or  to  consider  this  as  a  case  coming  fairly 
within  the  clause  of  the  constitution  of  the  United  States  relied  on  by  the 
plaintiff.  The  only  contract  made  by  the  state  is  a  grant  to  John  Cornelius, 
bis  heirs  and  assigns,  of  the  land  in  question ;  the  patent  contains  no  covenant 
to  do  or  not  to  do  any  further  act  in  relation  to  the  land,  and  we  do  not,  in 
this  case,  feel  at  liberty  to  create  one  by  implication.  The  state  has  not  by 
this  act  impaired  the  force  of  the  grant;  it  does  not  profess  or  attempt  to  take 
the  land  from  the  assigns  of  Cornelius,  and  to  give  it  to  one  not  claiming  under 
him;  neither  does  the  award  produce  that  effect;  the  grant  remains  in  full 
force,  the  property  conveyed  is  held  by  his  grantee,  and  the  state  asserts  no 
claims  to  it.  The  question  between  the  parties  is,  which  of  the  deeds  from 
Cornelius  carries  the  title.  Presuming  that  the  laws  of  New  York  authorized 
a  soldier  to  convey  his  bounty  land  before  receiving  a  patent,  and  that  at  the 
date  of  the  deeds  there  was  no  law  compelling  the  grantees  to  record  them, 
they  would  take  priority  from  their  date. 

§  1847.  tliere  is  no  contract  in  such  case  that  tlie  priority  of  title  shaU 

depend  solely  on  the  principles  of  the  common  law. 

This  is  the  legal  result  of  the  deeds;  but  there  is  no  contract  on  the  part 
of  the  state  that  the  priority  of  title  shall  depend  solely  on  the  principles  of 
the  common  law,  or  that  the  state  shall  pass  no  law  imposing  on  a  grantee  the 
performance  of  acts  which  were  not  necessary  to  the  legal  operation  of  bis 
deed  at  the  time  it  was  delivered. 

§  1848.  States  m,ay  pass  recording  acts  upon  the  observance  of  which  the  pres- 
ervation of  title  may  he  made  to  depend^  and  su^h  laws  do  not  impair  the  obliga- 
tion of  contracts. 

It  is  within  the  undoubted  power  of  state  legislatures  to  pass  recording  acts^ 
by  which  the  elder  grantee  shall  be  postponed  to  a  younger,  if  the  prior  deed 
is  not  recorded  within  the  limited  time;  and  the  power  is  the  same  whether 
the  deed  is  dated  before  or  after  the  passage  of  the  recording  act.  Though 
the  effect  of  such  a  law  is  to  render  the  prior  deed  fraudulent  and  void  against 
a  subsequent  purchaser,  it  is  not  a  law  impairing  the  obligation  of  contracts  7 
such,  too,  is  the  power  to  pass  acts  of  limitations  and  their  effect.  Seasons  of 
sound  policy  have  led  to  the  general  adoption  of  laws  of  both  descriptions,  and 
their  validity  cannot  be  questioned.  The  time  and  manner  of  their  operation, 
the  exceptions  to  them,  and  the  acts  from  which  the  time  limited  shall  begin,  to 
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ran,  will  generally  depend  on  the  sound  discretion  of  the  legislature,  according 
to  the  nature  of  the  titles,  the  situation  of  the  country,  and  the  emergency 
which  leads  to  their  enactment.  Cases  may  occur  where  the  provisions  of  a 
law  on  those  subjects  may  be  so  unreasonable  as  to  amount  to  a  denial  of  a 
right,  and  call  for  the  interposition  of  the  court;  but  the  present  is  not  one. 
The  state  of  New  York,  in  1794,  had  felt  the  necessity  of  legislating  on  these 
military  lands.  The  preamble  to  the  recording  act  of  January,  1794,  shows 
very  strongly  the  policy  of  compelling  the  deeds  for  these  lands  to  be  recorded; 
and  the  known  condition  of  that  part  of  the  state,  covered  by  military  grants, 
presented  equally  cogent  reasons,  in  our  opinion,  for  the  passage  of  the  act  in 
question.  . 

As  this  court  is  confined  to  the  consideration  of  only  one  question  growing 
out  of  this  law,  we  do  not  think  it  necessary  to  examine  its  provisions  in  detail; 
it  is  sufficient  to  say  that  we  can  see  nothing  in  them  inconsistent  with  the  con- 
stitution of  the  United  States,  or  the  principles  of  sound  legislation.  Whether 
it  is  considered  as  an  act  of  limitations,  or  one  in  the  nature  of  a  recording  act, 
or  as  a  law  sni  generis,  called  for  by  the  peculiar  situation  of  that  part  of  the 
state  on  which  it  operates,  -we  are  unanimously  of  opinion  that  it  is  not  a  law 
which  impairs  the  obligation  of  a  contract;  and  that  in  receiving  the  award  in 
evidence,  and  declaring  it  to  be  competent  and  conclusive  on  the  right  of  the 
plaintiff,  there  was  no  error  in  the  judgment  of  the  court  below.  The  judg- 
ment is  therefore  affirmed. 

WATSON  V,  MERCER. 
(8  Peters,  8S-111.     1834.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
state  of  Pennsylvania,  brought  under  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789  (l' Stats,  at  L.,  85). 

The  original  suit  is  an  ejectment  by  the  defendants  in  error  for  certain  lands 
in  Lancaster  count}'  in  the  state  of  Pennsylvania,  upon  which  a  final  judgment 
was  rendered  in  their  favor.  The  facts,  so  far  as  they  are  material  to  the  ques- 
tions over  which  this  court  has  jurisdiction,  are  these:  On  the  8th  of  May, 
1785,  James  Mercer  and  Margaret,  his  wife,  executed  a  deed  of  the  premises, 
then  being  the  property  of  the  wife,  to  Nathan  Thompson,  in  fee,  who  after- 
wards, on  the  same  day,  reconveyed  the  same  to  James  Mercer,  the  husband, 
in  fee;  the  object  of  the  deeds  being  to  vest  the  estate  in  the  husband.  The 
certificate  of  the  acknowledgment  of  the  deed  of  Mercer  and  wife  to  Thompson, 
by  the  magistrate  wdo  took  the  same,  does  not  set  forth  all  the  particulars,  as 
were  required  by  the  law  of  Pennsylvania  of  the  24th  of  February,  1770,  re- 
specting the  acknowledgment  of  deeds  of  femes  covert.  The  legislature  of 
Pennsylvania,  on  the  26th  of  April,  1826,  passed  an  act,  the  object  of  which 
was  to  cure  all  defective  acknowledgments  of  this  sort,  and  to  give  them  the 
same  efficacy  as  if  they  bad  been  originally  taken  in  the  proper  form.  The 
plaintiiFs  in  the  ejectment  claimed  title  to  the  premises  under  James  Mercer, 
the  husband;  and  the  defendants  as  heirs  at  law  of  his  wife,  who  died  without 
issue.     The  ejectment  was  brought  after  the  passage  of  the  act  of  1826. 

§  1849,    What  questions  may  be  revised  on  error  to  state  courts. 

In  the  case  of  Watson  v.  Bailey,  1  Binn.,  470,  the  acknowledgment  of  this 
Tery  deed  from  Meroer  and  wife  to  Thompson  was  held  to  be  fatally  de-' 
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fective  to  pass  her  title.  Bat  the  act  of  1826  has  been  repeatedly  held  by  the 
supreme  court  of  Pennsylvania  to  be  constitutional,  and  to  give  validity  to  such 
defective  acknowledgments.  It  was  so  held  in  Barnet  v.  Barnet,  16  Serg.  & 
K.,  72,  and  Tate  v.  Scooltzfoos,  16  id.,  35,  and  again,  upon  solemn  deliberation 
and  argument,  in  the  case  now  before  this  court.  The  object  of  the  present 
writ  of  error  is  to  revise  the  opinions  thus  pronounced  by  the  highest  state  court. 
Our  authority  to  examine  into  the  constitutionality  of  the  act  of  1826  extends 
no  further  than  to  ascertain  whether  it  violates  the  constitution  of  the  United 
States;  for  the  question  whether  it  violates  the  constitution  of  Pennsylvania, 
is,  upon  the  present  writ  of  error,  not  before  us. 

The  act  of  1826  provides  "  that  no  grant,  etc.,  deed  of  conveyance,  etc.,  here- 
tofore bona  fifie  made  and  executed  b}*"  husband  and  wife,  and  acknowledged 
by  them  before  some  judge,  etc.,  authorized  by  law,  etc.,  to  take  such  acknowl- 
edgment as  aforesaid,  before  the  Ist  day  of  September  next,  shall  be  deemed, 
held  or  adjudged  invalid,  or  defective,  or  insufficient  in  law,  or  avoided,  or 
prejudiced,  by  reason  of  any  informality  or  omission  in  setting  forth  the  par- 
ticulars of  the  acknowledgment  made  before  such  officer  as  aforesaid,  in  the 
certificate  thereof;  but  all  and  every  such  grant,  etc.,  deed  of  conveyance,  etc., 
so  made,  executed  and  acknowledged,  as  aforesaid,  shall  be  as  good,  valid  and 
effectual  in  law,  for  transferring,  passing  and  conveying  the  estate,  right  and 
title  and  interest  of  such  husband  and  wife  of,  in  and  to  the  lands,  etc.,  men- 
tioned in  the  same,  as  if  all  the  requisites  and  particulars  of  such  acknowledg- 
ment mentioned  in  the  act,  to  which  this  is  supplementary,  were  particularly  set 
forth  in  the  certificate  thereof,  or  approved  upon  the  face  of  the  same." 

§  1850.  The  states  may  pass  retrospective  laws.     Ex  post  facto  laics  defined. 

The  argument  for  the  plaintiffs  in  error  is,  first,  that  the  act  violates  the  con- 
stitution of  the  United  States,  because  it  devests  their  vested  rights  as  heirs  at 
law  of  the  premises  in  question;  and  secondly,  that  it  violates  the  obligation 
of  a  contract,  that  is,  of  the  patent  granted  by  the  proprietaries  of  Pennsyl- 
vania to  Samuel  Patterson,  the  ancestor  of  the  original  defendants,  from  whom 
they  trace  their  title  to  the  premises,  by  descent  through  Margaret  Mercer.  As 
to  the  first  point,  it  is  clear  that  this  court  has  no  right  to  pronounce  an  act  of 
the  state  legislature  void,  as  contrary  to  the  constitution  of  the  United  States, 
from  the  mere  fact  that  it  devests  antecedent  vested  rights  of  property.  The 
constitution  of  the  United  States  does  not  prohibit  the  states  from  passing  ret- 
rospective laws  generally,  but  only  ex  post  facto  laws.  Now  it  has  been  sol- 
emnly settled  by  this  court,  that  the  phrase  ex  post  facto  laws  is  not  applicable 
to  civil  laws,  but  to  penal  and  criminal  laws,  which  punish  no  party  for  acts 
antecedently  done  which  were  not  punishable  at  all,  or  not  punishable  to  the 
extent  or  in  the  manner  prescribed.  In  short,  ex  post  facto  laws  relate  to  penal 
and  criminal  proceedings  which  impose  punishments  or  forfeitures,  and  Aot  to 
civil  proceedings  which  affect  private  rights  retrospectively.  The  cases  of  Cal- 
der  V.  Bull,  3  Dal.,  386, 1  Cond.  Rep.,  172  (§§  582-599,  supra)\  Fletcher  v.  Peck, 
6  Cranch,  87,  2  Cond.  Rep.,  308  (§§  1805-12,  supra);  Ogden  v.  Saunders,  12 
Wheat.,  266,  6  Cond.  Rep.,  523  (§§  1940-2003,  infra);  and  Satterlee  t>.  Mat- 
thewson,  2  Pet.,  380  (§§  1630-35,  supra),  fully  recognize  this  doctrine. 

§  1851.  An  act  validating  deeds  does  not  impair  the  obligation  of  any  con- 
tract. 

In  the  next  place,  does  the  act  of  1826  violate  the  obligation  of  any  contract? 
In  our  judgment,  it  certainly  does  not,  either  in  its  terms  or  its  principles.  It 
does  not  even  affect  to  touch  any  title  acquired  by  a  patent  or  any  other  grant. 
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It  supposes  the  titles  of  the  femes  covert  to  be  good,  however  acquired;  and 
only  provides  that  deeds  of  conveyance  made  by  them  shall  not  be  void  be- 
cause there  is  a  defective  acknowledgment  of  the  deeds  by  which  they  have 
sought  to  transfer  their  title.  So  far,  then,  as  it  has  any  legal  operation,  it 
goes  to  confirm,  and  not  to  impair,  the  contract  of  the  femes  covert  It  gives 
the  very  eflfect  to  their  ac^s  and  contracts  which  they  intended  to  give;  and 
which,  from  mistake  or  accident,  has  not  been  effected.  Tliis  point  is  so  fully 
settled  by  the  case  of  Satterlee  v.  Matthewson,  2  Pet.,  380,  that  it  is  wholly  un- 
necessary to  go  over  the  reasoning  upon  which  it  is  founded. 

Upon  the  whole,  it  is  the  unanimous  opinion  of  the  court,  there  is  no  error 
in  the  judgment  of  the  supreme  court  of  Pennsylvania,  so  far  as  it  is  subject 
to  the  revision  of  this  court,  and  therefore  it  is  affirmed,  with  costs. 

PHALEN  V,  VIRGINIA. 
(8  Howard,  168-169.     1849.) 

Erbor  to  the  General  Court  of  Virginia. 

Statement  of  Facts. —  By  an  act  passed  in  1829  the  legislature  authorized 
the  drawing  of  lotteries  for  a  certain  purpose.  The  right  was  not  exercised 
up  to  1834,  and  in  that  year  an  act  was  passed  limiting  the  time  to  six  years 
within  which  to  exercise  the  privilege.  In  this  case,  which  was  a  prosecution 
for  selling  lottery  tickets,  the  question  arose  whether  the  act  of  1834  impaired 
the  obligation  of  the  contract  contained  in  the  act  of  1829. 

Opinion  by  Mr.  Justice  Grier. 

It  might  admit  of  some  doubt  whether  the  act  of  1829  grants  any  franchise, 
or  constitutes  any  contract,  either  with  the  commissioners  therein  appointed,  or 
with  the  turnpike  corporation.  It  imposes  certain  duties  on  each.  The  com- 
missioners are  required  to  use  the  license  thus  given,  not  for  their  own  benefit, 
but  for  a  public  purpose.  The  money  procured  by  the  proposed  lotteries  is  to 
be  paid  over  to  the  Fauquier  and  Alexandria  Turnpike  Road  Company,  to  b^ 
by  them  expended  "in  the  improvement  and  repair  of  the  road." 

It  is  true  that  the  corporation  might  receive  greater  benefits  from  the  repair 
of  the  road  than  the  other  citizens  of  the  state;  but  the  act  imposed  no  duty 
on  them  as  a  previous  consideration.  They  are  not  required  to  make  any 
repairs  till  they  receive  the  money.  But  assuming  that  this  would  be  too  nar- 
row a  construction  of  this  act,  and  that  it  conferred  a  privilege  or  benefit  on 
the  corporation  in  the  nature  of  a  franchise  or  irrevocable  contract,  yet  in  its 
very  nature  it  could  not  be  considered  illimitable  as  to  time.  On  the  contrary, 
the  object  for  which  the  license  was  granted  called  for  immediate  action. 
^' Three  miles"  of  a  great  public  thoroughfare  are  represented  to  be  out  of 
repair,  and  the  company  without  immediate  means  to  effect  it.  The  sum  to  bo 
raised  being  fixed  and  finite,  and  the  subject  of  its  application  demanding  im- 
mediate attention,  the  time  within  which  the  license  is  given  cannot  claim  to 
be  anlimited.  And  yet  the  commissioners  and  corporation  have  suffered  eleven 
years  to  pass  before  any  attempt  is  made  to  perform  the  duty  imposed  on  them, 
or  avail  themselves  of  the  license  or  franchise  conferred,  and  now  claim  a  fur- 
ther term  of  twenty  years  to  raise  the  money  and  repair  the  road.  When  the 
legislature  of  Virginia  passed  this  most  salutary  act  for  the  suppression  of  lot- 
teries, they  with  commendable  caution  protected  all  vested  rights.  And  not- 
withstanding the  neglect  to  perform  the  duties  imposed  by  the  act  of  1829,  the 
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act  of  1834  does  not  revoke  the  grant  or  annul  the  license,  but  limits  the  time 
to  six  years  within  which  the  duties  must  be  performed  and  the  privilege  exer- 
cised. 

§  1853.  The  provision  against  laios  impairing  the  obligation  of  contracts 
docs  not  extend  to  all  legislation  about  contracts. 

It  has  been  often  decided  by  this  court  that  the  prohibition  of  the  constitu- 
tion now  under  consideration,  by  which  state  legislatures  are  restrained  from 
passing  any  "  law  impairing  the  obligation  of  contracts,"  does  not  extend  to 
all  legislation  about  contracts.  They  may  pass  recording  acts,  by  which  an 
elder  grantee  shall  be  postponed  to  a  younger,  if  the  prior  deed  be  not  recorded 
within  a  limited  time;  and  this,  whether  the  deed  be  dated  before  or  after  the 
act.  Acts  of  limitation  also,  giving  peace  and  confidence  to  the  actual  posses- 
sor of  the  soil,  and  refusing  the  aid  of  courts  of  justice  in  the  enforcement  of 
contracts,  after  a  certain  time,  have  received  the  sanction  of  this  court.  Such 
acts  may  be  said  to  effect  a  complete  divestiture,  or  even  transfer,  of  right;  yet, 
as  reasons  of  sound  policy  have  led  to  their  adopj^ion,  their  validity  cannot  be 
quQstioned. 

§  1853.  An  act  limiting  the  tinie  within  which  a  franchise  must  he  enjoyed 
does  not  impair  the  obligation-  of  a  contract, 

"What  is  the  act  under  consideration  but  a  limitation  of  the  time  within 
which  a  certain  privilege  or  license,  limited  in  its  very  nature  and  purpose,  may 
be  exercised?  It'  reasons  of  sound  policy  justify  legislative  interference  with 
contracts  of  individuals,  how  much  more  will  it  justify  the  limitation  of  licenses 
so  injurious  to  public  morals.  The  suppression  of  nuisances  injurious  to  pub- 
lic health  or  morality  is  among  the  most  important  duties  of  government. 
Experience  has  shown  that  the  common  forms  of  gambling  are  comparatively- 
innocuous  when  placed  in  contrast  with  the  wide-spread  pestilence  of  lotteries. 
The  former  are  confined  to  a  few  persons  and  places,  but  the  latter  infects  the 
whole  community;  it  enters  every  dwelling;  it  reaches  every  class;  it  preys 
upon  the  hard  earnings  of  the  poor;  it  plunders  the  ignorant  and  simple.  It 
is  a  principle  of  the  common  law  that  the  king  cannot  sanction  a  nuisance. 
But,  without  asserting  that  a  legislative  license  to  raise  money  by  lotteries 
cannot  have  the  sanctity  of  a  franchise  or  contract  in  its  nature  irrevocable,  it 
cannot  be  denied  that  the  limitation  of  such  a  license  as  the  present  is  as  much 
demanded  by  public  policy  as  other  acts  of  limitation  which  have  received  the 
sanction  of  this  court. 

There  is  also  another  view  of  this  case,  which  concludes  the  plaintiff  in  error 
from  the  benefit  of  a  defense  under  this  clause  of  the  constitution,  even  if  it 
were  tenable.  The  act  of  1829  had  become  obsolete  by  non-user.  Without 
further  legislation,  the  license  granted  by  it  could  not  be  exercised.  The  plaint- 
iff in  error  cannot  claim  a  right  to  sell  lottery  tickets  without  invoking  the  aid 
of  the  act  of  11th  March,  1834,  passed  a  few  days  after  the  "act  suppressing 
lotteries."  The  courts  of  Virginia  have  very  properly  decided  that  "this  dor- 
mant right  to  draw  the  lottery,  which  was  revived  by  the  act  of  March,  1834, 
must  be  taken  as  subordinate  to  and  limited  by  the  act  of  the  25th  of  the  pre- 
vious month;  that  those  statutes  must  be  taken  in  pari  materia^  and  receive 
the  same  construction  as  if  embodied  in  one  act;  that  there  is  nothing  repug- 
nant in  the  provisions  of  the  one  to  those  of  the  other,  where  the  first  is  taken 
as  limiting  the  time  within  which  the  right  under  the  second  is  to  be  exer- 
cised." This  construction  of  their  statutes  by  the  courts  of  Virginia  is  not 
only  just  and  correct,  but  is  conclusive  on  this  court  and  on  the  case,  as  it 
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estops  the  plaintiff  in  error  from  averring  against  the  constitutionality  of  the 
limitation  under  which  he  claims  his  privilege.  The  judgment  of  the  general 
court  of  Yirginia  is  therefore  affirmed,  with  costs. 

MURRAY  V.  CHARLESTON. 
(6  Otto,  48d-449.     ISTT.) 

Ebbor  to  the  Supreme  Court  of  South  Carolina. 

Opinion  by  Mb.  Justicb  Strong, 

Statement  of  Facts. —  The  plaintiff,  a  resident  of  Bonn  in  Germany,  was, 
prior  to  the  1st  day  of  January,  1870,  and  he  still  is,  the  holder  and  owner  of 
$35,262.35  of  what  is  called  stock  of  the  city  of  Charleston.  The  stock  is  in 
reality  a  debt  of  the  city,  the  evidence  of  which  is  certificates,  whereby  the 
city  promises  to  pay  to  the  owners  thereof  the  sums  of  money  therein  men- 
tioned, together  with  six  per  cent,  interest,  payable  quarterly.  One-third  of 
the  interest  due  the  plaintiff  on  the  Ist  days  of  April,  July  and  October,  1870, 
and  January  and  July,  1871,  having  been  retained  by  the  city,  this  suit  was 
brought  to  recover  the  sums  so  retained ;  and  the  answer  to  the  complaint  ad- 
mitted the  retention  charged,  but  attempted  to  justify  it  under  city  ordinances 
of  March  20,  1870,  and  March  21,  1871.  By  these  ordinances,  set  out  in  full 
in  the  answer,  the  city  appraiser  was  directed  to  assess  a  tax  of  two  cents  upon 
the  dollar  of  the  value  of  ail  real  and  personal  property  in  the  city  of  Charles- 
ton, for  the  purpose  of  meeting  the  expenses  of  the  city  government;  and  the 
third  section  of  each  ordinance  declared  that  the  taxes  assessed  on  citv  stock 
should  be  retained  by  the  city  treasurer  out  of  the  interest  thereon,  when  the 
same  is  due  and  payable.  On  these  pleadings  the  case  was  submitted  to  the 
court  for  trial  without  a  jury ;  and  the  court  made  a  special  finding  of  facts, 
substantially  as  set  forth  in  the  complaint  and  averred  in  the  answer,  upon 
which  judgment  was  given  for  the  defendant.  This  judgment  was  subse- 
quently affirmed  by  the  supreme  court,  and  the  record  is  now  before  us,  brought 
here  by  writ  of  error.  It  is  objected  that  we  have  no  jurisdiction  of  the  case, 
because,  it  is  said,  no  federal  question  was  raised  of  record,  or  decided  in  the 
court  of  common  pleas,  where  the  suit  was  commenced. 

§  1854.  Wherever  rights  under  the  constitution  of  the  United  States  are  de- 
nied by  state  legislation^  this  court  will  interpose. 

The  city  of  Charleston  was  incorporated  in  1783,  before  the  adoption  of  the 
federal  constitution.  Among  other  powers  conferred  upon  the  city  council 
was  one  to  ^^  make  such  assessments  on  the  inhabitants  of  Charleston,  or  those 
who  hold  taxable  property  within  the  same,  for  the  safety,  convenience,  benefit 
and  advantage  of  the  city,  as  shall  appear  to  them  expedient."  It  was  under 
this  authority,  repeated  in  subsequent  legislation,  the  city  ordinances  of  1870 
and  1871  were  made.  It  may  well  be  doubted  whether  the  acts  of  the  legis- 
lature were  intended  to  empower  the  city  to  tax  for  its  own  benefit  the  debts 
it  might  owe  to  its  creditors,  especially  to  its  non-residexit  creditors.  Debts  are 
not  property.  A  non-resident  creditor  cannot  be  said  to  be,  in  virtue  of  a  debt 
due  to  him,  a  holder  of  property  within  the  city;  and  the  city  council  was  au- 
thorized to  make  assessments  only  upon  the  inhabitants  of  Charleston,  or  those 
holding  taxable  property  within  the  same.  To  that  extent  the  supreme  court 
of  the  state  has  decided  the  city  has  power  to  assess  for  taxation.  That  de- 
cision we  have  no  authority  to  review.  But  neither  the  charter  itself,  nor  any 
subsequent  acts  of  legislation,  directly  or  expressly  interfered  with  any  debts 
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due  by  the  city,  or  gave  to  the  city  any  power  over  them.  They  simply  gave 
limited  legislative  power  to  the  city  counciL  It  was  not  until  the  ordi- 
nances were  passed  under  the  supposed  authority  of  the  legislative  act  that 
their  provisions  became  the  law  of  the  state.  It  was  only  when  the  ordinances 
assessed  a  tax  upon  the  city  debt,  and  required  a  part  of  it  to  be  withheld  from 
the  creditors,  that  it  became  the  law  of  the  state  that  such  a  withholding  could 
be  made.  The  validity  of  the  authorit}'  given  by  the  state,  as  well  as  the  valid- 
ity of  the  ordinances  themselves,  was  necessarily  before  the  court  of  common 
pleas  when  this  case  was  tried;  and  no  judgment  could  have  been  given  for 
the  defendants  without  determining  that  the  ordinances  were  laws  of  the  state, 
not  impairing  the  obligation  of  the  contracts  made  by  the  city  with  the 
plaintiff.  And  when  the  case  was  removed  into  the  supreme  court  of  the  state, 
that  court  understood  a  federal  question  to  be  before  it.  One  of  the  grounds 
of  the  notice  of  the  appeal  was  ^'  that  such  a  tax  is  a  violation  of  good  faith  in 
the  contract  of  loan,  impairs  the  obligation  of  said  contract,  and  is,  therefore, 
unconstitutional  and  void."  It  is  plain,  therefore,  that  both  in  the  common 
pleas  and  in  the  supreme  couH  of  the  state  a  federal  question  was  presented  by 
the  pleadings  and  was  decided, —  decided  in  favor  of  the  state  legislation  and 
against  a  right  the  plaintiff  claims  he  has  under  the  constitution  of  the  United 
States. 

§  1855.  and  express  reference  to  the  cofistitution  is  not  necessary. 

The  city  ordinances  were  in  question  on  the  ground  of  their  repugnancy  to 
the  inhibition  upon  the  states  to  make  any  law  impairing  the  obligation  of 
contracts;  and  the  decision  was  in  favor  of  their  validity.  Xothing  else  was 
presented  for  decision,  unless  it  be  the  question  whether  the  acts  of  the  state 
legislature  authorized  the  ordinances;  and  that  was  ruled  affirmatively.  The 
jurisdiction  of  this  court  over  the  judgments  of  the  highest  courts  of  the  states 
is  not  to  be  avoided  by  the  mere  absence  of  express  reference  to  some  provision 
of  the  federal  constitution.  Wherever  rights  acknowledged  and  protected  by 
that  instrument  are  denied  or  invaded  under  the  shield  of  state  legislation, 
this  court  is  authorized  to  interfere.  The  form  and  mode  in  which  the  federal 
question  is  raised  in  the  state  court  is  of  minor  importance,  if,  in  fact,  it  was 
raised  and  decided.  The  act  of  congress  of  1867  gives  jurisdiction  to  this  court 
over  final  judgments  in  the  highest  courts  of  a  state  in  suits  '^  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or  an  authority  exercised  under,  any 
state,  on  the  ground  of  their  being  repugnant  to  the  constitution,  treaties  or 
laws  of  the  United  States,  and  the  decision  is  in  favor  of  their  validity."  Not 
a  word  is  said  respecting  the  mode  in  which  it  shall  be  made  to.  appear  that 
such  a  question  was  presented  for  decision.  In  the  present  case  it  was  neces- 
sarily involved,  without  any  formal  reference  to  any  clause  in  the  constitution, 
and  it  is  difficult  to  see  how  any  such  reference  could  have  been  made  to 
appear  expressly. 

§  1856.  the  true  Jurisdictional  test  is  whether  a  federal  question  was  de- 
cided adversely  to  the  party  claiming  under  the  constitution  or  laws  of  the  United 
States. 

In  questions  relating  to  our  jurisdiction,  undue  importance  is  often  attributed 
to  the  inquiry  whether  the  pleadings  in  the  state  court  expressly  assert  a  right 
under  the  federal  constitution.  The  true  test  is  not  whether  the  record  exhibits 
an  express  statement  that  a  federal  question  was  presented,  but  whether  such 
a  question  was  decided,  and  decided  adversely  to  the  federal  right.  Every- 
where in  our  decisions  it  has  been  held  that  we  may  review  the  judgments  of  a 
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state  court  when  the  determination  or  judgment  of  that  court  could  not  have 
been  given  without  deciding  upon  a  right  or  authority  claimed  to  exist  under 
the  constitution,  laws  or  treaties  of  the  United  States,  and  deciding  against 
that  right.  Very  little  importance  has  been  attached  to  the  inquiry  whether 
the  federal  question  was  formally  raised.  In  Crowell  v.  Randell,  10  Pet.,  368, 
it  was  laid  down,  after  a  review  of  almost  all  our  previous  decisions,  "  that  it  is 
not  necessary  the  question  should  appear  on  the  record  to  have  been  raised, 
and  the  decision  made  in  direct  and  positive  terms,  in  ipsissirnis  verbis,  but 
that  it  is  sufficient  if  it  appears  by  clear  and  necessary  intendment  that  the 
question  must  have  been  raised,  and  must  have  been  decided,  in  order  to  have 
induced  the  judgment."  This  case  was  followed  by  Armstrong  v.  Treasurer  of 
Athens  County,  16  id.,  281,  where  it  was  held  sufficient  to  give  this  court  juris- 
diction if  it  appear  from  the  record  of  the  state  court  that  the  federal  question 
was  necessarily  involved  in  the  decision,  and  that  the  court  could  not  have 
given  the  judgment  or  decree  which  they  passed  without  deciding  it.  See,  also, 
Bridge  Proprietors  v.  Hoboken  Co.,  1  Wall.,  116  (§§  2087-92,  •i/j/r«)>  a^^ 
Furman  v.  Nichol,  8  id.,  44  (§§  1813-20,  supra). 

That  involved  in  the  judgment  of  the  court  of  common  pleas  and  in  that  of 
the  supreme  court  of  the  state  was  a  decision  that  the  city  ordinances  of 
Charleston  were  valid,  that  they  did  control  the  contract  of  the  city  with  the 
plaintiff,  and  that  they  did  not  impair  its  obligation,  is  too  plain  for  argument. 
The  plaintiff  complains  that  the  city  has  not  fully  performed  its  contracts 
according  to  their  terms;  that  it  has  paid  only  four  per  cent,  interest  instead  of 
six  per  cent,  which  it  promised  to  pay,  and  that  it  has  retained  two  per  cent, 
of  the  interest  for  its  own  use.  The  city  admits  all  this,  but  attempts  to  justify 
its  retention  of  one-third  of  what  it  promised  to  pay  by  pleading  its  own  ordi* 
nances  directing  its  officer  to  withhold  the  two  per  cent,  of  the  interest  prom- 
ised whenever  it  became  due  and  payable,  according  to  the  stipulations  of  the 
contract,  calling  the  amount  detained  a  tax.  Of  course,  the  question  is 
directly  presented  whether  the  ordinances  are  a  justification;  whether  they 
can  and  do  relieve  the  debtor  from  full  compliance  with  the  promise;  in  other 
words,  whether  the  ordinances  are  valid  and  may  lawfully  be  applied  to  the 
contract.  The  court  gave  judgment  for  the  defendant,  which  would  have  been 
impossible  had  it  not  been  held  that  they  have  the  force  of  law,  notwithstand- 
ing the  constitution  of  the  United  States,  and  the  supreme  court  affirmed  the 
judgment.     Our  jurisdiction,  therefore,  is  manifest. 

§  1857.  A  law  under  the  guise  of  taxation,  changing  the  terms  of  a  contract, 
impairs  its  obligation  and  is  unconstitutional  and  void. 

We  come,  then,  to  the  question  whether  the  ordinances  decided  by  the  court 
to  be  valid  did  impair  the  obligation  of  the  city's  contract  with  the  plaintiff. 
The  solution  of  this  question  depends  upon  a  correct  understanding  of  what 
that  obligation  was.  By  the  certificates  of  stock,  or  city  loan,  held  by  the 
plaintiff,  the  city  assumed  to  pay  to  him  the  sum  mentioned  in  them,  and  to  pay 
six  per  cent,  interest  in  quarterly  payments.  The  obligation  undertaken,  there- 
fore, was  both  to  pay  the  interest  at  the  rate  specified,  and  to  pay  it  to  the 
plaintiff.  Such  was  the  contract,  and  such  was  the  whole  contract.  It  con- 
tained no  reservation  or  restriction  of  the  duty  described.  But  the  city  ordi- 
nances, if  they  can  have  any  force,  change  both  the  form  and  effect  of  the 
undertaking.  They  are  the  language  of  the  promisor.  In  substance,  they  say 
to  the  creditor:  "  True,  our  assumption  was  to  pay  to  you  quarterly  a  sum  of 
money  equal  to  six  per  cent,  per  annum  on  the  debt  we  owe  you.    Such  was 
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our  express  engagement.  Bat  we  now  lessen  our  obligation.  Instead  of  pay- 
ing all  the  interest  to  you,  we  retain  a  part  for  ourselves,  and  substitute  the 
part  retained  for  a  part  of  what  we  expressly  promised  you."  Thus  applying 
the  ordinances  to  the  contract,  it  becomes  a  very  different  thing  from  what  it 
was  when  it  was  made;  and  the  change  is  effected  by  legislation,  by  ordi- 
nances of  the  city,  enacted  under  the  asserted  authority  of  laws  passed  by  the 
legislature.  That  by  such  legislation  the  obligation  of  the  contract  is  impaired 
is  manifest  enough,  unless  it  can  be  held  there  was  some  implied  reservation 
of  a  right  in  the  creditor  to  change  its  terms,  a  right  reserved  when  the  con- 
tract was  made, —  unless  some  power  was  withheld,  not  expressed  or  disclosed, 
but  which  entered  into  and  limited  the  express  undertaking.  But  how  that 
can  be, —  how  an  express  contract  can  contain  an  implication,  or  consist  with  a 
reservation  directly  contrary  to  the  words  of  the  instrument,  has  never  yet 
been  discovered. 

§  1858.  The  prohibition  of  laws  impairing  the  obligation  of  contraets  is  a 
limitation  of  the  legislation  of  states  on  the  snhject  of  taxation  as  well  as  on  other 
svijects. 

It  has  been  strenuously  argued  on  behalf  of  the  defendant  that  the  state  of 
South  Carolina  and  the  city  council  of  Charleston  possessed  the  power  of  taxa- 
tion when  the  contracts  were  made;  that  by  the  contracts  the  city  did  not  sur- 
render this  power;  that,  therefore,  the  contracts  were  subject  to  its  possible 
exercise,  and  that  the  city  ordinances  were  only  an  exertion  of  it.  \Ye  are 
told  the  power  of  a  state  to  impose  taxes  upon  subje<!ts  within  its  jurisdiction 
is  unlimited  (with  some  few  exceptions),  and  that  it  extends  to  everything  that 
exists  by  its  authority  or  is  introduced  by  its  permission.  Hence  it  is  inferred 
that  the  contracts  of  the  city  of  Charleston  were  made  with  reference  to  this 
power,  and  in  subordination  to  it.  All  this  may  be  admitted,  but  it  does  not 
meet  the  case  of  the  defendant.  We  do  not  question  the  existence  of  a  state 
power  to  levy  taxes  as  claimed,  nor  the  subordination  of  contracts  to  it,  so  far 
as  it  is  unrestrained  by  constitutional  limitation.  But  the  power  is  not  without 
limits,  and  one  of  its  limitations  is  found  in  the  clause  of  the  federal  constitu- 
tion, that  no  state  shall  pass  a  law  impairing  the  obligation  of  contracts.  A 
change  of  the  expressed  stipulations  of  a  contract,  or  a  relief  of  a  debtor  from 
strict  and  literal  compliance  with  its  requirements,  can  no  more  be  effected  by 
an  exertion  of  the  taxing  power  than  it  can  be  by  the  exertion  of  any  other 
power  of  a  state  legislature.  The  constitutional  provision  against  impairing 
contract  obligations  is  a  limitation  upon  the  taxing  power,  as  well  as  upon  all 
legislation,  whatever  form  it  may  assume.  Indeed,  attempted  state  taxation  is 
the  mode  most  frequently  adopted  to  affect  contracts  contrary  to  the  constitu- 
tional inhibition.  It  most  frequently  calls  for  the  exercise  of  our  supervisory 
power.  It  may,  then,  safely  be  affirmed  that  no  state,  by  virtue  of  its  taxing 
power,  can  say  to  a  debtor:  "  You  need  not  pay  to  your  creditor  all  of  what 
you  have  promised  to  him.  You  may  satisfy  your  duty  to  him  by  retaining  a 
part  for  yourself,  or  for  some  municipality,  or  for  the  state  treasury."  Much 
less  can  a  city  say :  ^'  We  will  tax  our  debt  to  you,  and  in  virtue  of  the  tax 
withhold  a  part  for  our  own  use." 

§  1859.  How  far  contracts  are  made  with  reference  to  the  taxing  power  of  the 
state. 

What,  then,  is  meant  by  the  doctrine  that  contracts  are  made  with  reference 
to  the  taxing  power  resident  in  the  state,  and  in  subordination  to  it?  Is  it 
meant  that  when  a  person  lends  money  to  a  state,  or  to  a  municipal  division  of 
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the  state  having  the  power  of  taxation,  there  is  in  the  contract  a  tacit  reserva- 
tion of  a  right  in  the  debtor  to  raise  contributions  out  of  the  money  promised  to 
be  paid  before  payment?  That  cannot  be,  because,  if  it  could,  the  contract  (in 
the  language  of  Alexander  Hamilton)  would  "  involve  two  contradictory  things : 
an  obligation  to  do,  and  a  right  not  to  do;  an  obligation  to  pay  a  certain  sum, 
and  a  right  to  retain  it  in  the  shape  of  a  tax.  It  is  against  the  rules,  both  of 
law  and  of  reason,  to  admit  by  implication  in  the  construction  of  a  contract  a 
principle  which  goes  in  destruction  of  it."  The  truth  is,  states  and  cities, 
when  they  borrow  money  and  contract  to  repay  it  with  interest,  are  not  acting 
as  sovereignties.  They  come  down  to  the  level  of  ordinary  individuals.  Their 
contracts  have  the  same  meaning  as  that  of  similar  contracts  between  private 
persons.  Hence,  instead  of  there  being  in  the  undertaking  of  a  state  or  city 
to  pay,  a  reservation  of  a  sovereign  right  to  withhold  payment,  the  contract 
should  be  regarded  as  an  assurance  that  such  a  right  will  not  be  exercised.  A 
promise  to  pay,  with  a  reserved  right  to  deny  or  change  the  effect  of  the 
promise,  is  an  absurdity. 

§  1 860.  Under  what  conditions  the  promisee  to  pay  of  a  state  or  a  munici- 
pality may  he  taxed. 

Is,  then,  property,  which  consists  in  the  promise  of  a  state,  or  of  a  munici- 
pality of  a  state,  beyond  the  reach  of  taxation?  We  do  not  affirm  that  it  is. 
A  state  may  undoubtedly  tax  any  of  its  creditors  within  its  jurisdiction  for  the 
debt  due  to  them,  and  regulate  the  amount  of  the  tax  by  the  rate  of  interest 
the  debt  bears,  if  its  promise  be  left  unchanged.  A  tax  thus  laid  impairs  no 
obligation  assumed.  It  leaves  the  contract  untouched.  But  until  payment 
of  the  debt  or  interest  has  been  made,  as  stipulated,  we  think  no  act  of  state 
sovereignty  can  work  an  exoneration  from  what  has  been  promised  to  the 
creditor,  namely,  payment  to  him,  without  a  violation  of  the  constitution. 
*'The  true  rule  of  every  case  of  property  founded  on  contract  with  the  gov- 
ernment is  this:  It  must  first  ba  reduced  into  possession,  and  then  it  will 
become  subject,  in  common  with  other  similar  property,  to  the  right  of  the 
government  to  raise  contributions  upon  it.  It  may  be  said  that  the  govern- 
ment may  fulfil  this  principle  by  paying  the  interest  with  one  hand,  and  taking 
back  the  amount  of  the  tax  with  the  other.  But  to  this  the  answer  is,  that,  to 
comply  truly  with  the  rule,  the  tax  must  be  upon  all  the  money  of  the  commu- 
nity, not  upon  the  particular  portion  of  it  which  is  paid  to  the  public  creditors, 
and  it  ought,  besides,  to  be  so  regulat3d  as  not  to  include  a  lien  of  the  tax  upon 
the  fund.  The  creditor  should  be  no  otherwise  acted  upon  than  as  every  other 
possessor  of  money;  and,  consequently,  the  money  he  receives  from  the  public 
can  then  only  be  a  fit  subject  of  taxation  when  it  is  entirely  separated  "  (from 
the  contract),  "and  thrown  undistinguished  into  the  common  mass."  3  Ham- 
ilton, Works,  514  et  seq.  Thus  only  can  contracts  with  the  state  be  allowed  to 
have  the  same  meaning  as  all  other  similar  contracts  have. 

§  1861.  Authorities  reviewed. 

Such  limitations  of  the  power  of  state  taxation  we  have  heretofore  recog- 
nized. We  have  held  property  in  one  stage  of  its  ownership  not  to  be  taxable, 
and  in  a  succeeding  stage  to  be  taxable.  Those  decisions  are  not  without  some 
analogy  to  the  rule  we  have  mentioned.  Thus,  in  Brown  v.  State  of  Mary- 
land, 12  Wheat..  419  (§§  1466-70,  supra\  where  it  was  held  that  a  state  tax 
could  not  be  levied,  by  the  requisition  of  a  license,  upon  importers  of  merchan- 
dise by  the  bale  or  package,  or  upon  other  persons  selling  the  goods  imported 

by  the  bale  or  package,  Mr.  Chief  Justice  Marshall,  considering  both  the  pro- 
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hibition  upon  states  against  taxing  imports,  and  their  general  power  to  tax 
persons  and  property,  said:  "Where  the  importer  has  so  acted  upon  the  thing 
imported  that.it  has  become  incorporated  and  mixed  up  with  the  mass  of  prop- 
erty in  the  country,  it  has,  perhaps,  lost  its  distinctive  character  as  an  import, 
and  has  become  subject  to  the  taxing  power  of  the  state."  Vide^  also,  Wood- 
ruff V,  Parham,  8  Wall.,  123  (§.^  1471-73,  supra);  State  Tax  on  Railway  Gross 
lieceipts,  15  id.,  284  (§§  1203-64,  supra).  A  tax  on  income  derived  from  con- 
tracts, if  it  does  not  prevent  the  receipt  of  the  income,  cannot  be  said  to  vary 
or  lessen  the  debtor's  obligation  imposed  by  the  contracts. 

In  opposition  to  the  conclusion  we  have  reached  we  are  referred  to  Cham- 
paign County  Bank  v.  Smith,  7  Ohio  St.,  42,  and  People  v.  Home  Ins.  Co.,  29 
Cal.,  533,  in  which  it  is  said  the  power  of  a  state  to  tax  its  own  bonds  was  sus- 
tained. We  do  not,  however,  regard  those  cases  as  in  conflict  with  the  opinion 
we  now  hold ;  and,  if  they  were,  they  would  not  control  our  judgment  when 
we  are  called  upon  to  determine  the  meaning  and  extent  of  the  federal  consti- 
tution. In  the  former,  it  appeared  that  the  tax  collected  was  in  virtue  of  an 
assessment  of  state  bonds  belonging  to  the  bank,  but  deposited  with  the 
auditor  of  state  as  security  for  the  circulating  notes  of  the  company.  The  tax 
thus  assessed  having  been  carried  into  the  duplicate,  the  collector  seized  and 
appropriated  the  bank  notes  and  money  of  the  bank,  and  suit  was  brought  to 
recover  the  amount  so  taken.  In  sustaining  a  demurrer^  to  the  petition,  the 
court  held,  it  is  true,  that  a  state  has  power  to  tax  its  own  bonds  equally  with 
other  property,  and  that  the  exercise  of  such  a  power  involves  no  violation  of  a 
contract.  But  it  was  not  held  that  the  state  could  collect  the  tax  by  withhold- 
ing from  the  creditor  any  part  of  what  the  state  had  assumed  to  pay.  The 
tax  was  laid,  not  upon  the  debt,  but  upon  the  creditor;  and  it  was  collected,  not 
out  of  what  the  state  owed,  but  out  of  the  general  property  of  the  bank, 
ifeither  by  the  assessment  nor  in  the  collection- was  there  any  interference 
with  the  contract.  In  People  v.  Home  Ins.  Co.,  the  question  was  whether 
bonds  of  the  state  of  California,  belonging  to  a  New  York  insurance  company, 
but  deposited  and  kept  in  the  state,  as  required  by  an  act  to  tax  and  regulate 
foreign  insurance  companies  doing  business  in  the  state,  were  assessable  for 
taxation  there.  It  was  ruled  that  they  were.  This  case,  no  more  than  the 
former,  meets  the  question  we  have  before  us.  It  certainly  does  not  hold  that 
a  state  or  a  city,  by  virtue  of  its  taxing  power,  can  convert  its  undertaking  to 
pay  a  debt  bearing  six  per  cent,  interest  into  one  bearing  only  four. 

These  are  the  only  cases  cited  to  us  as  directly  sustaining  the  judgment  we 
have  now  in  view.  How  far  short  of  sustaining  it  they  are  must  be  apparent. 
And  we  know  of  none  that  are  more  in  point.  It  seems  incredible  that  there 
can  be  any,  for,  as  we  said  in  Case  of  State  Tax  on  Foreign-held  Bonds,  15 
Wall.,  300  (§§  437-446,  supra),  "  the  law  which  requires  the  treasurer  of  the 
company  (indebted)  to  retain  five  per  cent,  of  the  interest  due  to  the  non-resi- 
dent bondholder  is  not  ...  a  legitimate  exercise  of  the  taxing  power. 
It  is  a  law  which  interferes  between  the  company  and  the  bondholder,  and, 
under  the  pretense  of  levying  a  tax,  commands  the  company  to  withhold  a 
portion  of  the  stipulated  interest  and  pay  it  over  to  the  state.  It  is  a  law 
which  thus  impairs  the  obligation  of  the  contract  between  the  parties.  The 
obligation  of  a  contract  depends  upon  its  terms  and  the  means  which  the  law 
in  existence  at  the  time  affords  for  its  enforcement.  A  law  which  alters  the 
terms  of  a  contract,  by  imposing  new  conditions,  or  dispensing  with  those  ex- 
pressed, is  a  law  which  impairs  its  obligation ;  for  such  a  law    .    .    .    relieves 
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the  parties  from  the  moral  duty  of  pcrforixiing  the  original  stipulations  of  the 
contract,  and  it  prevents  their  legal  enforcement.''  This  was  said,  it  is  true,  in 
a  case  where  the  question  was,  whether  a  tax  thus  imposed  upon  a  non-resident 
holder  of  bonds  issued  by  a  company  chartered  by  the  state  was  warranted  by 
the  constitution.  But,  so  far  as  it  speaks  of  what  constitutes  impairing  the 
contract  obligation,  it  is  applicable,  in  its  fullest  extent,  to  all  legislation  affect- 
ing contracts,  no  matter  who  may  be  the  parties. 

We  do  not  care  now  to  enter  upon  the  consideration  of  the  question  whether 
a  state  can  tax  a  debt  due  by  one  of  its  citizens  or  municipalities  to  a  non-resi- 
dent creditor,  or  whether  it  has  any  jurisdiction  over  such  a  creditor,  or  over 
the  credit  he  owns.  Such  a  discussion  is  not  necessary,  and  it  may  be  doubtful 
whether  the  question  is  presented  to  us  by  this  record.  It  is  enough  for  the 
present  case  that  we  hold,  as  we  do,  that  no  municipality  of  a  state  can,  by  its 
own  ordinances,  under  the  guise  of  taxation,  relieve  itself  from  performing  to 
the  letter  all  that  it  has  expressly  promised  to  its  creditors.  There  is  no  more 
important  provision  in  the  federal  constitution  than  the  one  which  prohibits 
states  from  passing  laws  impairing  the  obligation  of  contracts,  and  it  is  one  of 
the  highest  duties  of  this  court  to  take  care  the  prohibition  shall  neither  be 
evaded  nor  frittered  away.  Complete  effect  must  be  given  to  it  in  all  its  spirit.- 
The  inviolability  of  contracts,  and  the  duty  of  performing  them  as  made,  are 
foundations  of  all  well-ordered  society,  and  to  prevent  the  removal  or  disturb- 
ance of  these  foundations  was  one  of  the  great  objects  for  which  the  constitu- 
tion was  framed. 

The  judgment  of  the  supreme  court  of  South  Carolina  will  be  reversed,  and 
the  record  remitted  with  instructions  to  proceed  in  accordance  with  this  opinion ; 
and  it  is  so  ordered. 

Justices  Miller  and  Hunt  dissented,  the  tormer,  in  a  brief  opinion,  holding 
that  the  power  of  taxation  found  in  the  charter  of  the  city  of  Charleston,  long 
before  the  contract  was  made,  entered  into  and  became  a  part  of  the  contract. 

GUARANTY  COMPANY  v.  BOARD  OF  LIQUIDATION. 

(15  Otto,  621M(25.     1881.) 

Ereor  to  the  Supreme  Court  of  Louisiana. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  The  federal  question  which  this  case  involves  rests  on 
the  following  facts: 

On  the  8th  of  March,  1869,  the  general  assembly  of  the  state  of  Louisiana 
passed  act  No.  116,  of  1869,  to  authorize  an  issue  of  negotiable  state  bonds  to 
aid  in  the  construction  of  the  Mississippi  and  Mexican  Gulf  Ship  Canal. 
Special  provision  was  made  in  the  act  for  taxation  to  meet  any  liability  that 
might  be  incurred  in  this  way.  Bonds  to  the  amount  of  (480, 000  were  put  out, 
purporting  on  their  face  to  have  been  issued  under  the  authority  thus  granted, 
and  the  Kew  York  Quaranty  and  Indemnity  Company,  for  all  that  appears  to 
the  contrary,  became  the  bona  fide  holder  of  (250,000  of  this  amount.  On  the 
24th  of  January,  1874,  act  No.  3,  of  1874,  was  passed  to  provide  for  funding 
the  obligations  of  the  state  by  an  issue,  if  necessary,  of  (15,000,000  of  "  consoli- 
dated  bonds  of  the  state  of  Louisiana."  To  accomplish  this  a  ^'  board  of  liqui- 
dation "  was  created,  with  power  to  execute  the  new  bonds  and  exchange  them 

for  old  at  the  rate  of  sixty  cents  of  the  new  for  (1  of  the  old.    If  the  board 
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rejected  any  bond  offered  for  exchange,  the  holder  could  apply  by  petition  to 
some  proper  court  for  relief,  and  if  on  that  petition  final  judgment  should  be 
rendered  in  his  favor  against  the  board,  he  would  be  entitled,  on  giving  up  his 
old  bond,  to  get  one  of  the  new  on  the  terms  proposed. 

On  the  14th  of  March,  in  the  same  year,  1874,  act  Ko.  55,  of  1874,  was 
passed,  which  purported  to  prohibit  all  state  officers  from  levying  or  collecting 
any  tax  to  pay  the  principal  or  interest  falling  due  after  January  1,  1874,  of 
any  of  the  state  debt,  unless  such  levy  and  collection  were  specially  authorized 
by  some  law  of  the  state  subsequently  adopted,  and  also  prohibiting  the  set- 
ting apart  of  any  funds  in  the  treasury  for  any  such  payment.  The  same  law 
purported  to  take  away  from  the  courts  of  the  state  all  power  or  jurisdic- 
tion to  arrest  or  impede,  its  operation  by  mandamusy  injunction,  or  otherwise. 
On  the  17th  of  March,  1875,  act  No.  11,  of  1876,  was  passed,  to  prohibit  the 
board  of  liquidation  from  funding,  under  act  No.  3,  of  1874,  questionable  and 
doubtful  obligations  of  the  state,  *^  until  said  bonds  .  .  .  shall  first,  by 
final  decree  of  the  supreme  court  of  the  state  of  Louisiana,  have  been  declared 
legal  and  valid  obligations  against  the  state  of  Louisiana,  and  that  the  same 
were  issued  in  strict  conformitv  to  law,  and  not  in  violation  of  the  constitution 
of  this  state  or  of  the  United  States,  and  for.  a  valid  consideration."  In  this 
act  the  bonds  issued  in  aid  of  the  Mississippi  and  Mexican  Gulf  Ship  Canal 
Company  were  specially  designated  as  questioned  and  of  doubtful  validity. 

§  1862.  A  decision  of  a  state  courts  that  certain  honds  were  not  entitled  to  the 
henefit  of  a  funding  scheme^  does  not  impair  the  obligation  of  a  contract. 

After  this  act  was  passed,  the  New  York  Guaranty  and  Indemnity  Company, 
being  desirous  of  funding  its  bonds  under  the  provisions  of  act  No.  3,  filed  its 
petition  in  the  fifth  district  court  of  the  parish  of  Orleans,  praying  that  the 
bonds  "be  decreed  to  have  been  issued  in  strict  conformity  to  law,  and  not  in 
violation  of  the  constitution  of  this  state  or  of  the  United  States,  and  that  they 
be  declared  legal  and  valid  obligations  against  the  state  of  Louisiana,  and 
issued  for  a  valid  consideration."  No  other  judgment  was  asked  than  such  an 
one  as  was  necessary  under  act  No.  11,  of  1875,  to  secure  the  benefit  of  act  No. 
3,  of  1874, —  the  funding  act.  This  petition  got  in  due  course  of  procedure  to 
the  supreme  court  of  the  state,  and  it  was  there  decided  that  the  suit  thus 
begun  was  not  one  for  the  recovery  of  the  money  due  on  the  bonds,  but 
was  rather  in  the  nature  of  an  inquisition  to  determine  whether  the  bonds  in 
question  were  of  the  class  which  the  state  had  determined  to  include  in 
its  funding  scheme.  For  this  reason  the  court  held  that  for  the  purposes  of 
such  an  inquiry  the  petitioner,  as  a  bona  jide  holder,  occupied  no  better  position 
than  the  first  taker.  Because  of  this  ruling  the  present  writ  of  error  has  been 
brought  by  the  company. 

This  statement  of  the  case  is  sufficient,  as  we  think,  to  show  that  the  ques- 
tion below  was  not  whether,  in  an  action  against  the  state,  properly  authorized, 
to  recover  the  amount  due  upon  the  bond,  act  No.  11  permitted  the  state  to 
prove,  as  against  a  bona  jide  holder,  that  the  bond  was  invalid,  but  whether 
the  bona  jide  holder  of  an  invalid  bond  was  entitled  to  the  benefit  of  the  schema 
of  compromise  which  the  state  had  offered  to  the  holders  of  its  securities  that 
were  valid  in  the  hands  of  the  first  taker.  Such. being  the  case,  no  obligation 
of  the  original  contract  has  been  impaired.  Every  legal  right  which  the  orig- 
inal taker  acquired  when  the  bond  was  put  out  still  remains.  The  Guaranty. 
Company  may  enforce  all  such  rights  now  in  any  appropriate  manner.  All 
Ihe  court  below  has  said  is,  that,  as  between  the  state  and  the  first  taker,. the 
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bonds  were  not  valid  obligations,  and  that,  consequently,  they  are  not  entitled 
to  the  privileges  of  the  funding  laws.  The  obligation  of  the  state  to  pay  the 
bonds  in  money  to  the  bona  fide  holders  in  accordance  with  the  original  prom- 
ise still  remains.  The  judgment  which  has  been  rendered,  and  which  we  are 
now  reviewing,  is  no  bar  to  any  proper  proceeding  for  that  purpose.  The  suit 
which  was  authorized,  and  the  suit  which  was  actually  begun,  only  related  to 
the  right  of  the  holder  to  come  into  the  compromise  which  the  state  offered  to 
certain  classes  of  its  creditors.  The  judgment  is  that  the  bonds  do  not  belong 
to  any  of  the  designated  classes.  The  question  here  is,  not  whether,  if  that 
inquiry  were  open  to  us,  we  should  be  of  the  same  opinion,  but  whether  the 
obligation  the  state  is  under  to  the  company  has  been  impaired  by  act  11,  of 
1875,  as  thus  construed.  We  think  the  state  had  the  right  to  say,  when  it 
proposed  a  scheme  for  the  compromise  of  its  debts,  what  creditors  should  be 
included.     That,  in  our  opinion,  is  all  that  has  been  done. 

It  follows  that  the  federal  question  was  decided  right  below,  and  the  judg- 
ment is  consequently  affirmed. 

WOLFF  17.  NEW  ORLEANS. 
(18  Otto,  a58-869.    1880.) 

Ebbob  to  TJ.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Mb.  Justice  Field. 

Statement  of  Facts. —  In  March,  1876,  the  relator,  Rebecca  W.  Wolff,  re- 
covered a  judgment  in  the  circuit  court  of  the  United  States  for  the  district  of 
Louisiana,  against  the  city  of  New  Orleans,  for  the  sum  of  $13,000.  Execu- 
tion was  issued  upon  it  and  returned  unsatisfied.  She  thereupon  caused  the 
judgment  to  be  registered,  under  the  act  of  the  legislature  of  the  state  of  1870,. 
known  as  act  No.  5,  of  the  extra  session  of  that  year,  to  the  provisions  of 
which  we  shall  hereafter  refer;  and  then  called  upon  the  mayor  and  adminis- 
trators  of  the  city  to  pay  it  out  of  the  contingent  fund  of  the  corporation,  or, 
if  it  could  not  be  paid  in  that  way,  to  levy  a  special  tax  for  its  payment.  The 
authorities  having  failed  to  comply  with  this  request,  she  applied  for  a  man- 
damuB  to  compel  them  to  pay  it  out  of  that  fund  or  to  levy  a  tax  for  that  pur- 
pose, setting  forth  in  her  petition  the  recovery  of  the  judgment,  the  issue  of 
execution  thereon,  its  return  unsatisfied,  and  the  refusal  of  the  city  authorities, 
as  stated.  An  alternative  writ  was  accordingly  issued.  To  this  writ  the  city 
authorities  appeared  and  filed  an  answer  to  the  petition,  in  which  they  admit- 
ted the  recovery  of  the  judgment,  the  issue  of  the  execution,  and  its  return 
unsatisfied,  and  set  up  that  the  judgment  was  recovered  on  bonds  of  the 
city  issued  to  the  New  Orleans,  Jackson  &  Great  Northern  Railroad  Com- 
pany, under  the  act  of  the  legislature  of  the  state,  approved,  on  the  15th  of 
March,  1854;  that  no  tax  for  the  payment  of  the  principal  of  those  bonds  was 
directed  to  be  levied  by  that  act,  or  any  other  act  of  the  state;  that  there  was 
no  contingent  fund  of  the  city  out  of  which  the  judgment  could  be  paid ;  and  that 
there  were  no  moneys  to  the  credit  of  the  fund  for  current  expenses,  not  other- 
wise appropriated;  and  that  for  these  reasons  they  had  not  budgeted  the  judg- 
ment or  levied  a  tax  for  its  payment,  and  could  not  levy  a  special  tax  for  that 
purpose.  In  an  amended  answer  they  further  set  up  that  at  the  time  the  bonds 
upon  which  the  judgment  was  recovered  were  issued,  a  general  statute  of  the 
state  prohibited  municipal  corporations  from  incurring  any  debt  or  liability 
unless  in  the  ordinance  creating  the  same  full  provision  was  made  for  the  pay- 
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ment  of  the  principal  and  interest;  and  that  a  special  statute  prescribing  the 
form  of  the  ordinance  by  which  a  particular  debt  could  be  created,  declared 
that  such  ordinance  should  be  submitted  to  the  legal  voters  of  the  corporation, 
and  that  the  assent  of  the  majority  of  them  should  be  a  condition  of  its  validity ; 
that  the  ordinance  thus  submitted,  providing  for  the  issue  of  the  bonds,  con- 
tained no  provision  for  levying  a  tax  to  pay  the  principal  of  them,  but  con- 
tained another  provision  deemed  ample  for  that  purpose;  and  that,  therefore, 
it  was  the  evident  intention  of  the  legislature  that  the  principal  debt  should  be. 
thus  paid  and  not  by  means  of  taxation. 

The  relator  demurred  to  the  return  of  the  respondents,  but  it  would  seem 
that,  when  the  demurrer  was  called,  the  case  was  submitted  upon  the  pleadings 
and  certain  proofs  which  had  been  filed.  The  court  decreed  that  the  city  au- 
thorities, exercising  the  discretion  vested  in  them  according  to  section  3  of  act 
No.  5  of  the  extra  session  of  1870,  should  appropriate  from  the  money  set 
apart  in  the  budget  or  annual  estimate  for  contingent  expenses  a  sufficient  sum 
of  money  to  pay  the  judgment;  but  that  if  no  appropriation  be  made  by  the 
common  council  of  the  city,  the  judgment  should  be  paid  according  to  its 
priority  of  filing  and  registry  in  the  office  of  the  controller,  from  the  first 
money  in  the  next  annual  estimate  set  apart  for  that  purpose.  The  decree  was 
accompanied  by  a  provision  that  nothing  therein  should  require  the  common 
council  to  assess  or  levy  any  tax  upon  the  city  for  the  payment  of  the  judg- 
ment, until  the  legislature  of  the  state  should  authorize  the  same,  thus  assum- 
ing that  existing  legislation  did  not  permit  any  such  tax.  To  reverse  this 
decree  the  relator  has  brought  the  case  to  this  court. 

§  1863.  Where  the  indebtedness  of  a  city  is  established  by  judgments^  the  pay- 
'ment  of  which  is  not  restricted  to  any  special  fund^  a  mandamus  will  lie  to 
compel  the  levy  of  a  tax  to  pay  such  judgment. 

The  act  which  authorized  the  issue  of  the  bonds,  upon  which  the  relator  re- 
covered judgment,  provided  that  the  railroad  company  should  issue  to  the  city 
certificates  of  stock  equal  in  amount  to  the  bonds  received,  and  detlared  that 
the  stock  should  remain  "  forever  pledged  for  the  redemption  of  said  bonds." 
It  made  no  other  provision  for  the  ultimate  payment  of  the  principal,  but  pro- 
vided that  a  special  tax  should  be  levied  each  year  to  pqy  the  annual  interest. 
It  is  contended  that  only  to  the  stock  thus  pledged  and  the  income  from  it 
were  the  bondholders  to  look  for  the  payment  of  the  principal.  The  same 
position  was  urged  in  United  States  t;.  New  Orleans,  on  the  application  by  the 
relator  in  that  case  for  a  mundamus  to  compel  the  city  authorities  to  levy  a 
tax  to  pay  judgments  recovered  upon  similar  bondsi,  and  was  adjudged  to  be  un- 
tenable. 08  U.  S.,  381.  The  court  held  that  the  indebtedness  of  the  city  was 
conclusively  established  by  the  judgments  recovered  against  it,  and  that  their 
payment  was  not  restricted  to  any  species  of  property  or  revenues,  or  subject 
to  any  conditions.  If  there  were  any  limitations  upon  the  means  by  \yhich 
payment  of  the  bonds  was  to  be  had,  they  should  have  been  insisted  upon 
when  the  suits  were  pending,  and  have  been  continued  in  the  judgments.  The 
fact  that  no  such  limitations  were  there  found  was  conclusive  that  none  existed. 

The  court  also  held  that  if  the  question  were  an  open  one  its  conclusion 
would  be  the  same;  that  the  declaration  of  the  act,  that  the  stock  which  the 
city  was  to  receive  from  the  railroad  company  should  remain  "  forever  pledged 
for  the  redemption  of  said  bonds,"  only  created  a  statutory  pledge  by  way  of 
collateral  security  for  their  payment,  and  did  not  release  the  city  from  its 
primary  liability ;  and  that  the  bondholder  was  not  bound  to  look  to  that  se- 
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curity,  but  could  proceed  directly  against  the  city  without  regard  to  it.  The 
<30urt  further  held  that  the  statutes  of  the  state  restraining  municipal  corpora- 
tions from  creating  any  indebtedness,  vrithout  providing  at  the  same  time  for 
the  payment  of  the  principal  and  interest,  were  not  limitations  upon  the  power 
of  the  legislature  to  authorize  the  creation  of  debts  by  such  corporations  upon 
other  conditions;  and  though,  as  a  general  rule,  it  was  deemed  expedient  to 
prohibit  cities  from  incurring  debts  on  their  own  motion,  without  making  pro- 
Tision  for  their  payffient,  it  did  not  follow  that  the  legislature  might  not  au- 
thorize the  incurring  of  a  particular  obligation  without  such  provision;  and,  in 
the  instance  mentioned,  the  statute  prescribed  the  details  of  the  ordinance  to 
be  passed  by  the  city  in  execution  of  the  authority  conferred.  The  views  thus 
•expressed  dispose  of  the  objections  to  the  mandamus  in  this  case,  founded  upou 
what  is  contained  in  the  railroad  act  as  well  as  what  is  omitted  from  it.  Noth- 
ing new  has  been  presented  to  our  consideration  to  lead  us  to  doubt  the  cor- 
rectness of  our  conclusions.  There  is  no  occasion,  therefore,  to  repeat  the 
reasons  upon  which  they  were  founded. 

§  1864.  All  laws  are  void  which  limit  the  taxing  powers  of  a  city  to  such  an 
-extent  as  to  impair  the  obligations  of  its  contracts. 

But  counsel  also  urge,  in  their  argument  against  the  granting  of  the  man- 
damus^  that  the  power  of  a  city  to  levy  a  tax  upon  property  for  all  purposes, 
judgments  included,  is  limited  by  acts  of  the  legislature  to  $1.50  on  ever  $100 
of  valuation,  and  that  the  amount  thus  raised  is  insufficient  to  meet  the  current 
•expenses  of  the  city  and  pay  previous  judgments  of  other  parties.  They  re- 
peat the  averments  of  the  answer,  that  there  was  no  contingent  fund  of  the 
city  out  of  which  the  judgment  of  the  relator  could  be  paid,  nor  moneys  to 
the  credit  of  the  fund  for  current  expanses  not  otherwise  appropriated.  They 
cite  the  charter  of  1870,  which  requires  a  budget  to  be  made  in  December  of 
each  year,  exhibiting  the  various  items  of  liability  and  expenditure  for  the 
ensuing  year,  and  the  act  of  March  6,  1876,  which  limits  the  right  of  taxation 
upon  property  by  the  city  to  $1.50  on  every  $100  of  its  assessed  value.  They 
also  insist  that  the  conditions  on  which  judgments  against  the  city  are  to  be 
paid  are  prescribed  in  act  No.  5  of  the  extra  session  of  1870.  This  last  act 
provides  that  no  writ  of  execution  or  fieri  facias  shall  issue  from  any  of  the 
courts  of  the  state  to  enforce  the  payment  of  any  judgment  for  money  against 
the  city  of  New  Orleans;  but  that  such  judgment,  when  the  same  shall  have 
become  executory,  shall  have  the  effect  of  fixing  the  amount  of  the  plaintiff's 
demand,  and  that  he  may  cause  a  certified  copy  of  it,  with  his  petition  and  the 
defendant's  answer,  and  the  clerk's  certificate  that  it  has  become  executory,  to 
be  filed  in  the  office  of  the  controller  of  the  city,  and  that  thereupon  it  shall 
be  the  duty  of  the  controller  or  auditing  officer  to  cause  the  same  to  be  regis- 
tered and  to  issue  a  warrant  upon  the  treasurer  or  disbursing  officer  of  the 
corporation  for  the  amount,  without  any  special  appropriation  of  money  there- 
for, '*  provided  always  that  there  be  sufficient  money  in  the  treasury  to  pay  such 
judgment,  specially  designated  and  set  apart  for  that  purpose  in  the  annual 
budget  or  detailed  statement  of  items  of  liability  and  expenditure  required  to 
be  made"  by  section  124  of  the  act  of  March  20,  1856,  amending  the  city 
charter,  or  by  subsequent  legislation. 

The  act  further  provides  that  in  case  the  amount  designated  in  the  annual 
budget  for  the  payment  of  judgments  against  the  city  shall  have  been  ex- 
hausted, the  "  common  council  shall  have  power,  if  they  deem  it  proper^  to 
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contingent  expenses,  a  scrfficient  satn  of,  money  to  pay  said  judgment  or  judg- 
ments; but  if  no  such  appropriation  be  made  by  the  common  council,  then  all 
judgments  shall  be  paid,  in  the  order  in  which  they  shall  be  filed  and  registered 
in  the  office  of  controller,  from  the  first  money  next  annually  set  apart  far  that 
purposed 

The  respondents  contend  that,  under  these  provisions,  no  judgment  creditor 
can  claim  that  his  judgment  shall  be  paid  absolutely,  for  its  payment  is  made 
to  depend  upon  the  conditions  stated ;  or  insist  upon  an  ffppropriation  in  the 
budget  for  any  fixed  sum,  for  this  is  controlled  by  the  limit  of  taxation  and 
the  amount  of  necessary  expenditures  to  sustain  the  government  of  the  city. 
The  amount  for  judgments  to  be  provided  annually,  they  say,  is  to  be  fixed  by 
the  discretion  of  the  common  council  in  framing  the  budget;  and  this  discre- 
tion is  to  be  guided  by  the  limit  of  taxation  for  all  purposes,  and  the  amount 
required  for  police,  lights,  paving  streets,  public  schook,  and  other  necessary 
expenses  of  the  city.  These  expenditures  have  heretofore  exhausted,  and,  if 
the  limit  of  taxation  prescribed  by  the  act  of  March  6,  1876,  be  enforced,  will 
hereafter  continue  to  exhaust,  nearly  all  the  funds  raised.  The  balance  remain- 
ing is,  and,  with  that  limit  of  taxation,  always  will  be,  insufficient  to  pay  any 
considerable  portion  of  the  earliest  judgments  against  the  city.  So  the  relator 
must  wait  for  an  indefinite  period, —  perhaps  until  the  statute  has  barred  her 
claim, —  and  take  the  uncertain  chance  of  obtaining  from  the  city  in  the  dis- 
tant future  any  portion  of  the  sum  due  to  her. 

§  IS  65.  The  Louisiana  'act  of  March  6j  1876^  authorizing  •the  ^^  premiumh 
hond  "  plan^  is  unconstitutional  and  void. 

The  act  of  March  6,  1876,  giving  eflPect  to  what  is  known  as  the  '^premium 
hond  plan^'^  does  not  hold  out  to  the  bondholder  the  delusive  hope  of  payment 
in  the  distant  future  which  flitters  around  act  No.  5  of  1870;  it  cuts  him  oflT 
absolutely,  unless  he  will  accept  the  conditions  of  the  proposed  plan.  It  recites 
in  its  preamble  that  the  total  debt  of  the  city,  bonded  and  floating,  exceeds 
$23,000,000;  that  the  taxable  property  of  the  city  has  become  so  reduced  in 
value  as  to  require  a  tax  at  the  rate  of  at  least  five  per  cent,  per  annum  to- 
liquidate  the  debt;  that  a  tax  so  exorbitant  will  render  its  collection  impossible; 
that  the  continuation  of  a  tax  beyond  the  ability  of  the  property  to  pay  would 
lead  to  a  further  destruction  of  the  assessable  property  of  the  city  and  to  ulti- 
mate bankruptcy;  and  that  the  city  has  adopted  a  plan  for  the  liquidation  of 
its  indebtedness,  looking  to  the  payment  of  its  creditors  in  full,  "obtaining 
thereby  the  indulgence  necessary  for  the  public  well-being  and  the  maintenance 
of  the  public  honor."  The  plan  proposed  was  an  exchange  of  outstanding- 
bonds  for  premium  bonds;  the  latter  to  be  of  the  denomination  of  $20  each, 
bearing  five  per  cent,  interest  from  September  1,  1875,  payable  at  no  desig- 
nated period,  the  interest  and  principal  to  be  paid  at  the  same  time  and  not 
separately,  and  the  maturity  of  the  bonds  —  principal  and  interest  —  to  be  de- 
termined  by  chance  in  the  drawing  of  a  lottery.  One  million  of  these  bonds 
is  to  be  divided  into  ten  thousand  series  of  one  hundred  bonds  each.  The  ten 
thousand  series  are  to  be  placed  in  a  wheel,  and,  in  April  and  October  of  each 
year,  as  many  series  are  to  be  drawn  as  are  to  be  redeemed,  according  to  a 
certain  schedule  adopted.  The  bonds  composing  the  series  thus  drawn  are 
to  be  entered  for  payment  three  months  thereafter,  principal  and  interest, 
and  are  to  be  receivable  for  all  taxes,  licenses,  and  other  obligations  of  the 
city.  At  the  expiration  of  the  three  months  the  bond  numbers  of  the  drawn 
series  are  to  be  placed  in  a  wheel  and  one  thousand  one  hundred  and  seventy- 
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six  prizes,  amounting  to  $50,000,  are  to  be  drawn  and  distributed.  Under 
this  plan  the  city  is  released  from  payment  of  the  principal  or  interest  of  its 
debt,  except  such  portion  as  may  be  drawn  from  the  lottery  each  year.  As 
jastly  observed  by  counsel  in  one  of  the  cases  before  us,  under  this  arrange- 
ment, whether  a  creditor  will  be  paid  in  one  or  in  fifty  years,  will  depend 
upon  the  turn  of  a  wheel  and  the  drawing  of  a  lucky  number.  Of  course 
this  plan  disregards  all  the  terms  upon  wnich  the  outstanding  bonds  of  the 
city  —  and,  among  others,  those  held  by  the  relator  —  were  issued,  and  post- 
pones indefinitely  the  payment  of  both  their  principal  and  interest.  To 
induce  its  adoption  by  the  city's  creditors,  the  act,  in  its  seventh  section,  pro- 
vides that  no  tax  for  the  payment  of  the  principal  or  interest  of  other  than  the 
premium  bonds  shall  thereafter  be  levied;  repeals  all  laws  requiring  or  author- 
izing the  city  to  pay  any  such  tax,  and  declares  that  it  shall  be  incompetent  for 
any  court  to  issue  a  mandamus  to  the  officers  of  the  city  to  levy  and  collect 
any  interest  tax  other  than  on  the  premium  bonds. 

For  the  interest  on  the  premium  bonds  and  other  purposes  of  the  city,  the 
act  provides  that  a  tax  of  only  one  and  one-half  per  cent,  per  annum  shall  be 
levied ;  and  this  limitation  of  the  taxing  power  of  the  corporation  is  "  declared 
to  be  a  contract  not  only  with  the  holder  of  said  premium  bonds,  but  also  with 
all  residents  and  tax-payers  of  said  city,  so  as  to  authorize  any  holder  of  said 
premium  bonds  to  legally  object  to  any  rate  of  taxation  in  excess  of  the  rate 
herein  limited."  It  is  plain  that  if  the  provisions  of  this  act  can  be  sustained 
as  a  valid  exercise  of  legislative  power,  the  judgment  of  the  relator  is  practi- 
cally annulled  or  rendered  so  uncertain  of  payment  as  to  be  of  little  value. 
When  the  bonds  were  issued,  upon  which  the  judgment  was  recovered,  the  city 
was  by  its  charter  invested  with  "  all  the  powers,  rights,  privileges  and  immu- 
nities incident  to  a  municipal  corporation  and  necessary  for  the  proper  govern- 
ment of  the  same ; "  and  it  could  have  provided  the  means,  by  taxation,  for 
their  payment  when  they  became  due.  As  we  said  in  the  case  already  cited, 
"  the  power  of  taxation  is  an  incident  to  such  a  corporation,  and  may  be  exer- 
cised for  all  the  purposes  authorized  by  its  charter  or  subsequent  legislation. 
Whatever  the  legislature  empowers  the  corporation  to  do  is  presumably  for  its 
benefit,  and  may,  in  Hhe  proper  government  of  the  same,'  be  done."  Besides 
the  power  thus  existing  at  the  time  the  bonds  were  issued,  the  act  providing 
for  their  issue  directed,  as  already  stated,  a  special  tax  to  be  levied  each  year 
to  meet  the  annual  interest  on  them.  Such  being  the  case,  the  question  is, 
whether  the  city  has  been  divested  of  its  power  by  the  act  of  1876,  which  we 
have  mentioned. 

§  1866.  The  power  of  the  legidature  over  oorporationsj  however  unlimited  in 
other  reepectSj  is  strictly  subordinate  to  the  constitutional  j>rovisio7i  against  im- 
pairing the  oMigaiion  of  contracts. 

The  argument  in  support  of  the  act  is  substantially  this:  that  the  taxing 
power  belongs  exclusively  to  the  legislative  department  of  the  government,  and 
when  delegated  to  a  municipal  corporation  may,  equally  with  other  powers  of 
the  corporation,  be  revolced  or  restricted  at  the  pleasure  of  the  legislature.  It 
is  tme  that  the  power  of  taxation  belongs  exclusively  to  the  legislative  depart- 
ment, and  that  the  legislature  may  at  any  time  restrict  or  revoke  at  its  pleasure 
any  of  the  powers  of  a  municipal  corporation,  including,  among  others,  that 
of  taxation,  subject,  however,  to  this  qualification,  which  attends  all  state  legis- 
lation, that  its  action  in  that  respect  shall  not  conflict  with  the  prohibitions  of 
the  constitution  of  the  United  States,  and,  among  other  things,  shall  not  operate 

168 


$  1885.         CONSTITUTION  AND  LAWS.—  OBLIGATION  OF  CONTRACTS* 

directly  upon  contracts  of  the  corporation,  so  as  to  impair  their  obligation  by 
abrogating  or  lessening  the  means  of  their  enforcement.  Legislation  produc- 
ing this  latter  result,  not  indirectly  as  a  consequence  of  legitimate  measures 
taken,  as  will  sometimes  happen,  but  directly  by  operating  upon  those  means, 
is  prohibited  by  the  constitution,  and  must  be  disregarded  — treated  as  if  never 
enacted  —  by  all  courts  recognizing  the  constitution  as  the  paramount  law  of 
the  land.  This  doctrine  has  been  repeatedly  asserted  by  this  court  when  at- 
tempts have  been  made  to  limit  the  power  of  taxation  of  a  municipal  body, 
upon  the  faith  of  which  contracts  have  been  made,  and  by  means  of  which 
alone  they  could  be  performed.  So  long  as  the  corporation  continues  in  exist- 
ence, the  court  has  said  that  the  control  of  the  legislature  over  the  power  of 
taxation  delegated  to  it  is  restrained  to  cases  where  such  control  does  not  im- 
pair the  obligation  of  contracts  made  upon  a  pledge,  expressly  or  impliedly 
given,  that  the  power  should  be  exercised  for  their  fulfillment.  However  great 
the  control  of  the  legislature  over  the  corporation  while  it  is  in  existence,  it 
must  be  exercised  in  subordination  to  the  principle  which  secures  the  inviola- 
bility  of  contracts. 

The  case  of  Von  Hoffman  v.  City  of  Quincy,  reported  in  4th  Wallace,  is  a 
leading  one  on  this  subject.  There  the  legislature  of  Illinois  had,  in  1851, 1853 
and  1857,  passed  acts  authorizing  that  city  to  subscribe  for  stock  of  certain  rail- 
road companies,  and  in  payment  thereof  to  issue  its  bonds  with  coupons  for  in- 
terest annexed.  Those  acts  authorized  the  city  to  levy  a  special  annual  tax 
upon  the  property  therein,  real  and  personal,  to  pay  the  annual  interest  upon 
the  bonds,  and  required  that  the  tax  when  collected  should  be  set  aside  as  a 
special  fund  for  that  purpose.  The  city  failed  to  pay  the  coupons  held  by  the 
relator  for  a  long  time  after  they  became  due,  and  refused  to  levy  the  tax  neces- 
sary for  that  purpose.  The  relator  thereupon  sued  the  city  and  recovered 
judgment.  Execution  issued  thereon  being  returned  unsatisfied,  he  applied  to 
the  circuit  court  of  the  United  States  for  the  southern  district  of  Illinois  for  a 
mandamuB  to  compel  the  authorities  of  the  city  to  apply  to  the  payment  of  the 
judgment  any  unappropriated  funds  they  had,  or,  if  they  had  no  such  funds, 
to  levy  a  tax  under  the  acts  mentioned  sufficient  for  that  purpose.  The  court 
issued  an  alternative  writ,  to  which  the  city  authorities  answered,  setting  up  an 
act  of  the  legislature  of  the  state,  of  November,  18G3,  authorizing  the  city 
council  to  levy  a  tax  for  certain  special  purposes,  such  as  lighting  the  streets 
and  erecting  buildings  for  schools,  and  also  a  tax  on  all  real  and  personal 
property  to  pay  the  debts  and  meet  the  general  expenses  of  the  city,  not  ex- 
ceeding fifty  cents  on  each  $100  of  the  annual  assessed  value  thereof,  and 
repealing  all  other  laws  touching  taxes  except  such  as  related  to  their  col- 
lection, or  to  streets,  alleys  and  licenses.  And  they  alleged  that  the  full 
amount  of  taxes  thus  authorized  was  in  process  of  collection;  that  the  power 
of  the  city  in  that  respect  was  exhausted;  and  that  the  fifty  cents  on  the  $100, 
when  collected,  would  not  be  sufficient  to  pay  the  annual  expenses  for  the 
year  1864  and  the  debts  of  the  city.  The  relator  demurred  to  the  answer,  and 
judgment  was  given  against  him;  but  the  case  being  brought  to  this  court, 
the  judgment  was  reversed.  In  delivering  the  unanimous  opinion  of  the  court, 
Mr.  Justice  Swayne  said: 

"  It  is  well  settled  that  a  state  may  disable  itself  by  contract  from  exercising 
its  taxing  power  in  particular  cases.  It  is  equally  clear  that  where  a  state  has 
authorized  a  municipal  corporation  to  contract,  and  to  exercise  the  powef  of 
local  taxation  to  the  extent  necessary  to  meet  its  engagements,  the  power  thus 
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)^ven  cannot  be  withdrawn  until  the  contract  is  satisfied.  The  state  and  the 
corporation,  in  such  cases,  are  equally  bound.  The  povver  given  becomes  a 
trust  which  the  donor  cannot  annul,  and  which  the  donee  is  bound  to  execute; 
and  neither  the  state  nor  the  corporation  can  any  more  impair  the  obligatioa 
of  the  contract  in  this  way  than  in  any  other.  The  laws  requiring  taxes  to 
the  requisite  amount  to  be  collected,  in  force  when  the  bonds  were  issued,  are 
still  in  force  for  all  the  purposes  of  this  case.  The  act  of  1863  is,  so  far  as  it 
affects  these  bonds,  a  nullit3^  It  is  the  duty  of  the  city  to  impose  and  collect 
the  taxes  in  all  respects  as  if  that  act  had  not  been  passed.  A  different  result 
would  leave  nothing  of  the  contract  but  an  abstract  right,  of  no  practical  value, 
and  render  the  protection  of .  the  constitution  a  shadow  and  a  delusion.''  4 
Wall.,  535,  554  (§§  1877-82,  infra). 

§  1867.  Contracts  hy  the  state^  how  far  protected  by  the  constitution. 

The  prohibition  of  the  constitution,  against  the  passage  of  laws  impairing 
the  obligation  of  contracts,  applies  to  the  contracts  of  the  state,  and  to  those 
of  its  agents  acting  under  its  authority,  as  well  as  to  contracts  between  indi- 
Tidnals.  And  that  obligation  is  impaired,  in  the  sense  of  the  constitution,  when 
the  means  by  which  a  contract,  at  the  time  of  its  execution,  could  be  enforced, 
that  18,  by  which  the  parties  could  be  obliged  to  perform  it,  are  rendered  less 
efficacious  by  legislation  operating  directly  upon  those  means.  As  observed  by 
the  court  in  the  case  cited,  ^^  without  the  remedy  the  contract  may,  indeed,  in 
the  sense  of  the  law,  be  said  not  to  exist,  and  its  obligation  to  fall  within  the 
class  of  those  moral  and  social  duties  which  depend  for  their  fulfillment  wholly 
upon  the  will  of  the  individual.  The  ideas  of  validity  and  remedy  are  insepa- 
rable, and  both  are  parts  of  the  obligation  which  is  guarantied  by  the  consti- 
tation.  The  obligation  of  a  contract^  is  the  law  which  binds  the  parties  to 
perform  their  agreement.'" 

The  restraint  upon  the  legislature  to  the  extent  mentioned,  by  the  contract 
clause  of  the  constitution,  against  revoking  or  limiting  the  power  of  taxation 
delegated  by  it  to  municipal  bodies  as  the  means  of  carrying  out  the  purposed 
of  their  incorporation,  or  purposes  designed  for  their  benefit,  is  a  different  mat- 
ter from  that  of  exempting  property  from  taxation;  and  even  in  the  latter  case 
it  has  been  adjudged  in  repeated  instances  that  one  legislature  oan  bind  its  sue- 
cessors.  The  restraint  in  no  respect  impairs  the  taxing  power  of  the  existing 
legislature  or  of  its  successors,  or  removes  any  property  from  its  reach. 

§1868.  Case  cited  and  distinguished. 

These  views  are  not  inconsistent  with  the  doctrine  declared  by  the  decision 
of  the  court  in  the  recent  case  of  Meriwether  v.  Garrett,  102  U.  S.,  472  (Cor- 
porations, §§  2224-37).  There  the  charter  of  the  city  of  Memphis  had  been 
repealed,  and  the  state  had  taken  the  control  and  custody  of  her  public  prop- 
erty, and  assumed  the  collection  of  the  taxes  previously  levied,  and  their  appli- 
cation to  the  payment  of  her  indebtedness.  The  city,  with  all  her  officers, 
having  thus  gone  out  of  existence,  there  was  no  organization  left  —  no  machin- 
ery—  upon  which  the  courts  could  act  by  mandamus  for  the  enforcement  of 
her  obligations  to  creditors.  The  question  considered,  therefore,  was  whether 
the  taxes  levied  before  the  repeal  of  the  charter,  but  not  paid,  were  assets  which 
the  court  could  collect  through  a  receiver  and  apply  upon  judgments  against  the 
city.  Here  the  municipal  body  that  created  the  obligations  upon  which  the 
judgment  of  the  relator  was  recovered,  existing  with  her  organization  com- 
plete, having  officers  for  the  assessment  and  collection  of  taxes,  there  are  par- 
ties upon  whom  the  courts  can  act.    The  courts,  therefore,  treating  as  invalid 
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and  void  the  legislation  abrogating  or  restricting  the  power  of  taxation  dele- 
gated to  the  municipality,  upon  the  faith  of  which  contracts  were  made  with 
her,  and  upon  the  continuance  of  which  alone  they  can  be  enforced,  can  pro- 
ceed, and  by  mandamus  compel,  at  the  instance  of  parties  interested,  the  exer- 
cise of  that  power  as  if  no  such  legislation  had  ever  been  attempted.  And 
that  the  relator  seeks  to  have  done  here. 

Following  the  doctrine  of  Von  Hoflfman  v.  City  of  Quincy,  we  are  of  opin- 
ion that  the  act  of  March  6,  1876,  the  provisions  of  which  we  have  stated,  is 
invalid  so  far  as  it  limits  the  power  which  the  city  possessed,  when  the  bonds 
upon  which  the  relator  has  recovered  judgment  were  issued,  to  levy  a  tax  for 
their  payment.  In  thus  limiting  the  power  without  providing  other  adequate 
means  of  payment  of  the  bonds,  the  legislature  has  impaired  the  obligation  of 
the  contract  between  her  and  the  city.  The  judgment  of  the  court  below 
must,  therefore,  be  reversed,  and  the  cause  remanded  with  directions  to  issue 
the  writ  as  prayed  in  the  petition  of  the  relator;  and  it  is  so  ordered. 

Opinion  by  Mr.  Justice  Harlan. 

I  concur  in  the  opinion  just  delivered,  except  the  paragraph  in  which  refer- 
ence is  made  to  Meriwether  v.  Garrett,  102  U.  8.,  472.  The  present  case  does 
Dot  require  us  to  determine  any  question  as  to  the  effect  which  the  repeal  of  a 
municipal  charter  may  have  upon  the  rights  of  existing  creditors.  Nor  do  I 
wish  to  be  understood  as  assenting  to  the  correctness  of  the  statement  in  the 
opinion  as  to  what  was  involved  and  decided  in  Meriwether  v.  Garrett. 

LOUISIANA  V,  PILSBURY. 
(15  Otto,  278-303.     1881.) 

Error  to  the  Supreme  Court  of  Louisiana. 

Statement  of  Facts. —  Petition  on  the  relation  of  a  holder  of  the  consoli- 
dated bonds  of  the  city  of  New  Orleans  for  a  mandamvs  to  compel  the  munic- 
ipal authorities  of  that  city  to  levy  a  special  tax  to  pay  the  coupons  on 
outstanding  bonds  issued  under  the  act  of  the  Louisiana  legislature  of  1852.  la 
that  year  the  three  municipalities  of  New  Orleans  were  united  and  certain 
suburb  corporations  annexed  to  the  city,  and  the  act  in  question  consolidated 
all  the  debts  of  the  different  municipal  organizations.  The  bonds  on  which 
this  proceeding  was  taken  were  issued  under  the  authority  vested  in  the  city 
by  that  legislation.  All  other  facts  material  to  the  questions  of  law  involved 
appear  sufficiently  in  the  opinion  of  the  court. 

Opinion  by  Mr.  Justice  Field. 

As  will  be  seen  by  the  statement  of  the  case,  the  petition  for  the  mandamus 
proceeds  upon  the  theory  that  the  transaction,  authorized  by  the  thirty-seventh 
section  of  the  act  of  1852,  and  the  fifth  section  of  the  supplementary  act  of 
the  same  day,  when  consummated  by  the  issue  of  the  bonds  of  the  city  of  New 
Orleans,  and  their  exchange  for  the  obligations  of  the  old  city,  of  the  three 
municipalities,  and  of  the  city  of  Lafayette,  constituted  a  contract  between  the 
city  and  the  bondholders,  the  obligations  of  which  could  not  be  subsequently 
impaired  by  state  legislation ;  and  that  the  provision  pledging  the  levy  and  col- 
lection of  an  annual  tax  of  $600,000,  increased  by  the  supplementary  act  to 
$650,000,  for  the  payment  of  the  interest  on  the  bonds,  and  their  gradual  re- 
tirement, was  an  essential  part  of  that  contract.     On  the  other  band,  the  city 

authorities,  the  respondents  here,  deny  the  validity  of  the  act  of  1852,  on  two 
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grounds:  1st,  that  its  objeot  is  not  sufficiently  expressed  in  its  title,  under  the 
constitution  of  1845 ;  and  2d,  that  in  providing  for  a  tax  to  be  levied  upon 
real  estate  and  slaves,  to  the  exclusion  of  personal  property,  and  in  proportion 
to  the  indebtedness  of  each  municipality,  it  violates  the  constitution  of  1845, 
which  requires  equality  and  uniformity  of  taxation  throughout  the  state.  And 
they  also  invoke  against  the  issue  of  the  writ  the  subsequent  legislation  of  the 
state  limiting  the  taxes  which  shall  be  levied  upon  property  in  the  city,  pre- 
scribing the  purposes  to  which  they  shall  be  applied,  prohibiting  the  levy  and 
collection  of  any  other  tax,  and  depriving  the  courts  of  the  state  of  the  power 
to  issue  a  mandamus  to  compel  them  to  pay  any  debt  not  liquidated  by  judg- 
ment, or  to  levy  and  collect  any  interest  tax  other  than  that  provided  by  the 
premium  bond  act  of  1876. 

§  1869.  An  act  authorizing  a  tax  to  pay  dty  hands  is  a  contraot  the  obligation 
4ff  which  cannot  be  impaired. 

Assuming  for  the  present  that  the  act  of  1852  is  not  invalid,  for  the  reasons 
stated,  the  first  inquiry  is  as  to  the  character  of  the  transaction  authorized  by 
it  and  the  supplementary  act.  Did  it,  when  consummated,  amount  to  a  con- 
tract between  the  city  and  parties  subsequently  taking  the  bonds;  and  did  the 
pledge  to  levy  the  annual  tax  named  form  a  part  of  the  contract?  Unless  both 
of  these  questions  can  be  answered  in  the  affirmative,  it  will  be  to  no  purpose  to 
inquire  into  the  subsequent  legislation  of  the  state  respecting  the  tax,  as  no  in- 
hibition would  rest  upon  its  power  over  the  subject. 

The  acts  of  1852  consolidated  the  three  previously  existing  municipalities 
within  the  limits  of  New  Orleans  into  one,  and  added  to  it  the  adjacent  city 
of  Lafayette.  The  new  corporation  took  all  the  property  and  interests  of  the 
municipalities,  and  of  Lafayette,  and  consequently  became  subject  to  their  ob- 
ligations. The  advantages  which  accrued  from  the  possession  of  their  property 
were  accompanied  with  the  burdens  of  their  debts.  This  liability  was  not, 
however,  left  to  rest  upon  any  general  principles  of  corporate  liability  in 
such  cases.  The  legislature  recognized  its  existence,  and,  in  consolidating  the 
municipalities  and  the  corporation  of  Lafayette,  declared  that  the  debts  of  the 
old  corporation,  of  the  municipalities,  and  of  that  city,  should  be  assumed  and 
paid  by  the  city  of  New  Orleans,  which  was  declared  to  be  liable  therefor. 
The  first  of  the  acts  appointed  commissioners  of  the  debt  thus  consolidated, 
and  authorized  them  to  issue  new  bonds  of  the  city  having  forty  years  to  run, 
with  interest  coupons  payable  semi-annually,  in  exchange  for  the  obligations 
and  debts  of  the  old  corporation,  and  of  the  municipalities,  to  which  the  debts 
of  Lafayette  were  subsequently  added  by  the  supplementary  act.  To  meet  the 
interest  it  provided  that  the  common  council  of  the  city  should  annually,  in 
the  month  of  January,  pass  an  ordinance  to  raise  the  sum  of  $G00,000,  in- 
creased to  $650,000  by  the  supplementary  act,  by  a  special  tax  on  real  estate 
and  slaves,  to  be  called  the  consolidated  loan  tax.  It  also  provided  that  any 
surplus  remaining  at  the  end  of  each  year,  after  payment  of  the  interest  on 
these  bonds,  and  the  expenses  of  managing  the  debt,  should  be  applied  to  the 
purchase  of  such  of  the  bonds  as  might  have  the  shortest  period  to  run.  These 
provisions,  until  the  bonds  were  accepted,  were  in  the  nature  of  proposals  to 
the  creditors  of  the  old  city,  of  the  municipalities,  and  of  Lafayette.  The 
state  in  effect  said  to  them :  The  city  will  give  these  bonds,  running  for  the 
period  designated,  and  drawing  interest,  in  exchange  for  your  demands;  and 
as  security  for  the  payment  of  interest,  and  the  gradual  redemption  of  the 
principal,  the  city  shall  annually,  in  January,  levy  a  special  tax  for  that  pur- 
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pose  to  the  amouot  of  $650,000.  The  provisions  were  designed  to  give  value- 
to  the  proposed  bonds  in  the  markets  of  the  country,  and  necessarily  operated 
as  an  inducement  to  the  creditors  to  take  them.  When  the  bonds  were  issued 
and  taken  by  the  creditors,  a  contract  was  consummated  between  them  and 
the  city  as  fully  as  if  all  the  provisions  had  been  embodied  as  express  stipula- 
tions  in  the  most  formal  instrument  signed  by  the  parties.  On  the  one  hand, 
the  creditors  surrendered  their  debts  against  the  former  municipalities;  and,oa 
the  other  hand,  in  consideration  of  the  surrender,  the  city  gave  to  them  its 
bonds,  which  carried  the  pledge  of  an  annual  tax  of  a  specified  amount  for  th& 
payment  of  the  interest  on  them,  and  ultimately  of  the  principal.  The  annual 
tax  was  the  security  offered  to  the  creditors;  and  it  could  not  be  afterwards, 
severed  from  the  contract  without  violating  its  stipulations,  any  more  than  a 
mortgage  executed  as  security  for  a  note  given  for  a  loan  could  be  subsequently 
repudiated  as  forming  no  part  of  the  transaction.  Kearly  all  legislative  con- 
tracts are  made  in  a  similar  way.  The  law  authorizes  certain  bonds  to  be 
issued,  or  certain  work  to  be  done  upon  specified  conditions.  When  these  are 
accepted,  a  contract  is  entered  into  imposing  the  duties  and  creating  the  liabili- 
ties of  the  most  carefully  drawn  instrument  embodying  the  provisions.  Yon 
Hoffman  v.  City  of  Quincy,  4  Wall.,  535  (§§  1877-82,  infra);  Hartman  v.  Green- 
how,  102  U.  S.,  672;  People  v.  Bond,  10  CaL,  563;  Brooklyn  Park  Go.  v.  Arm- 
strong, 45  N.  Y.,  235. 

There  were  other  provisions  in  the  act  of  1852  besides  those  stated,  which^ 
though  not  essential  to  the  obligatory  form  of  the  contract,  were  designed  to 
inspire  the  creditors  with  confidence  in  the  punctual  payment  of  the  interest 
and  principal.  It  declared  that  all  ordinances,  resolutions,  or  other  acts  passed 
by  the  council  after  the  1st  day  of  January  of  each  year  should  be  null  and 
void,  unless  the  ordinance  imposing  'the  consolidated  loan  tax  should  have  been 
previously  passed.  It  also  declared  that  after  its  passage  no  obligation  or  evi- 
dence of  debt  of  any  description  whatever,  except  those  therein  authorized, 
should  be  issued  by  the  city  or  under  its  authority.  Whatever  legal  force  may 
be  ascribed  to  them,  they  were  intended  as  solemn  asseverations  that  the  pledge 
of  the  annual  tax  should  never  be  violated. 

§  1870.  TAe  act  of  Louisiana  of  February^  1852^  to  consolidate  the  city  of 
Jfew  Orleans,  is  not  in  conflict  with  artide  118  of  the  state  constitiUion  of  18J^y 
requiring  the  expression  in  the  title  of  the  object  of  the  law. 

The  question  then  arises,  Was  the  act  of  1852  valid  ?  Its  invalidity  is  as- 
serted, as  stated  above,  on  two  grounds,  the  first  of  which  is  that  its  object  is 
not  expressed  in  its  title,  as  required  by  article  118  of  the  constitution  of  1845. 
The  title  of  the  act  is,  ^  An  act  to  consolidate  the  city  of  New  Orleans,  and  to 
provide  for  the  government  and  administration  of  its  affairs."  The  article  of 
the  constitution  declares  that  *'  every  law  enacted  by  the  legislature  shall  em- 
brace but  one  object,  and  that  shall  be  expressed  in  the  title."  A  similar  pro- 
vision is  found  in  several  sta.te  constitutions.  Its  object  is  to  prevent  the 
practice,  common  in  all  legislative  bodies  where  no  such  provision  exists,  of 
embracing  in  the  same  bill  incongruous  matters,  having  no  relation  to  each 
other,  or  to  the  subject  specified  in  the  title,  by  which  measures  are  often  adopted 
without  attracting  attention,  which,  if  noticed,  would  have  been  resisted  and 
defeated.  It  thus  serves  to  prevent  surprise  in  legislation.  But  it  was  not 
intended  to  prevent  the  union  of  several  different  provisions  in  the  same  bill, 
if  they  are  germane  to  the  general  subject  indicated  by  its  title.  A  bill  to 
injQorporate  a  city  and  provide  for  its  government  may^  without  conflicting  with 
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the  constitutional  olause,  contain  provisions  relating  to  the  various  subjects 
qpon  which  municipal  legislation  may  be  required  for  the  preservation  of  peace, 
good  order  and  health  within  its  limits,  the  promotion  of  its  growth  and  pros- 
perity, and  the  raising  of  revenue  for  its  government.  So  here,  under  tbe  title 
of  tbe  act  in  question,  provisions  might  be  enacted,  not  merely  relating  to  th3 
union  of  the  different  municipalities  and  the  government  of  the  city,  but  to  all 
the  varied  details  into  which  the  general  administration  of  its  affairs  might 
lead.  The  municipalities  were  in  debt  at  tbe  consolidation,  and  this  was  well 
known  to  the  legislature.  A. change  in  their  government,  and  in  the  adminis- 
tration of  their  affairs,  required  some  disposition  to  be  made  of  their  debts. 
Whatever  interests  were  possessed  by  them  were  the  proper  subjects  of  legisla- 
tion in  tbe  act  which  took  them  out  of  existence  as  separate  municipalities  and 
oreated  a  new  corporation  in  their  place,  with  power  to  deal  with  their  affairs. 
We  hold,  therefore,  that  the  act  of  1852  was  not  invalid,  on  the  ground  that 
its  object  is  not  sufficiently  expressed  in  its  title. 

§  1871*  Construction  of  article  127  of  the  Zouisiana  oonatitution  of  ISJ^Sy 
taucfting  equality  and  uniformity  of  taxation. 

The  second  ground  of  objection  to  the  validity  of  the  act  of  1852  is  that  the 
tax  prescribed  is  to  be  levied  upon  real  estate  and  slaves,  to  the  exclusion  of 
personal  property,  and  in  each  municipality  in  proportion  to  its  indebtedness; 
which,  as  oontended,  violated  the  rule  of  equality  and  uniformity  required  by 
tbe  constitution  of  1845.  The  language  of  the  act  is,  that  ^^  tbe  common  coun- 
cil ahall  annually,  in  the  month  of  January,  pass  an  ordinance  to  raise  the  sum 
of  $600,000,  by  a  special  tax  on  real  estate  and  slaves,  to  be  called  tbe  consol- 
idated loan  tax,  and  the  rate  per  cent,  of  said  tax  in  each  municipality  shall  be 
HI  proportion  to  the  indebtedness  of  each."  This  amount,  as  already  stated, 
wa8»  upon  the  annexation  of  the  city  of  Lafayette,  increased  to  $650,000.  On 
tbe  passage  of  this  act  —  February  23,  1852,—  the  constitution  of  1845  was  in 
force.  The  constitution  of  1852  was  not  adopted  until  July  of  that  year. 
Article  127  of  the  constitution  of  1845  is  as  follows:  ^'  Taxation  shall  be  equal 
and  uniform  throughout  the  state.  After  the  year  1848,  all  property  on  which 
taxes  may  be  levied  in  this  state  shall  be  taxed  in  proportion  to  its  value,  to 
be  ascertained  as  directed  by  law.  No  one  species  of  property  shall  be  taxed 
higher  than  another  species  of  property  of  equal  value  on  which  taxes  shall  be 
levied ;  tbe  legislature  shall  have  power  to  levy  an  income  tax,  and  to  tax  all 
persons  pursuing  any  occupation,  trade  or  profession." 

This  article  has  been  frequently  before  the  supreme  court  of  the  state  for 
ooDstruction,  and,  until  the  decision  of  tbe  present  case,  the  requirement  of 
equality  and  uniformity  in  the  tax  has  been  held  to  apply  only  to  taxes  levied 
for  state,  and  not  to  those  levied  for  municipal,  purposes.  The  first  case  was 
Second  Municipality  of  New  Orleans  v,  Duncan,  2  La.  Ann.,  182.  That  munic- 
ipality had  passed  an  ordinance  imposing  a  special  tax  of  one  per  cent,  on  all 
raal  estate  within  its  limits,  for  the  purpose  of  paying  its  debts  and  providing 
for  the  support  of  schools;  and  objection  was  taken  to  its  constitutionality  on 
two  grounds:  1st,  that  the  power  of  taxation  was  vested  exclusively  in  tbe  leg- 
islature, and  could  not  be  delegated  to  the  municipality ;  and,  2d,  that  the  tax- 
aiioQ  authorized  impinged  upon  the  rule  that  no  one  species  of  property  should 
be  unduly  assessed.  Both  grounds  were  supposed  to  derive  support  from 
the  article  of  the  oonatitution  in  question, —  the  first,  because,  as  contended, 
tbe  equality  and  uniformity  required  throughout  the  state  were  only  obtainable 

by  ooAfiniag  thfd  exercise  ot  the  power  of  taxation  to  the  legislature,  whose  aiv 
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thority  was  co-extensive  with  the  territorial  limits  of  the  state;  and  the  second, 
from  the  inhibition  against  taxing  one  spacies  of  property  higher  than  another. 
Bnt  the  court  replied,  speaking  through  its  chief  justice:  ''The  article  by  its 
terms  applies  to  state,  and  not  to  municipal,  taxes.  It  provides  for  equality  and 
uniformity  of  taxation  throtighout  the  state.  •  .  .  The  framers  of  the  con- 
stitution had  before  them  the  condition  of  the  municipalities  of  New  Orleans, 
with  their  debts,  their  abuses  and  their  wants,  and  their  corporate  existence  is 
recognized  and  continued,  as  to  certain  public  rights,  by  an  express  provision. 
The  jurisprudence  under  which  the  present  system  of  taxation  had  grown  up 
was  before  them,  and  the  power  of  remedying  the  evils  of  misgovernment 
was  left  in  statu  quo  with  the  legislature;  and  the  convention  confined  itself 
to  providing  for  the  state  government,  leaving  the  municipal  bodies,  as  it 
is  believed  sound  policy  justified,  under  legislative  control."  And  referring  to 
the  admission  made  in  the  record  that  there  was  no  special  ordinance  of  the 
municipality  assessing  taxes  on  personal  property,  the  court  added:  ''  We  know 
of  no  reason  imperative  on  the  municipality  to  impose  their  taxes  in  any  par- 
ticular form,  or  to  include  any  other  species  of  property  in  an  ordinance  impos- 
ing a  tax  on  real  estate.  It  constitutes  no  objection,  under  any  view  of  the 
subject,  to  the  validity  of  this  tax,  that  personal  property  was  not  also  taxed 
by  special  ordinance." 

This  case  was  decided  in  1847,  and  it  is  objected  that  it  arose  before  that 
part  of  the  article  went  into  effect  which  declares  that ''  no  one  species  of  prop- 
erty shall  be  taxed  higher  than  another  species  of  property  of  equal  value  oa 
which  taxes  shall  be  levied."  It  is  doubtful  whether  this  objection  be  correct 
in  point  of  fact;  but  assuming  it  to  be  so,  the  requirement  of  equality  and  uni- 
formity was  in  force;  and  the  part  cited  does  not  require  that  taxation  shall  be 
universal.  It  simply  requires  that,  when  different  kinds  of  property  are  taxed, 
the  rate  of  taxation  shall  be  the  same  on  all.  The  construction  given  was  af- 
terwards affirmed  by  the  same  court  in  City  of  Lafayette  v.  Cummins,  3  La. 
Ann.,  673,  decided  in  184S.  There  the  question  was  as  to  the  validity  of  a 
municipal  tax  on  the  trade  and  occupation  of  the  defendant  as  a  butcher,  levied 
under  an  ordinance  of  the  city  passed  in  184:7.  There  were  other  trades  and 
occupations  not  embraced  in  the  ordinance,  and,  consequently,  not  taxed.  It 
was  therefore  contended  that  the  imposition  of  the  tax  was  contrary  to  that 
clause  of  the  article  of  the  constitution  which  provides  for  the  equality  and 
uniformity  of  taxation  throughout  the  state.  But  the  court  replied  that  "  ia 
the  case  of  Duncan  v.  Second  Municipality,  this  question,  after  very  thorough 
argument,  was  determined  by  this  court,  and  the  article  was  held  applicable 
only  to  state,  and  not  to  municipal,  taxes."  It  is  said  in  answer  to  this  decision 
that  the  language  of  the  court  was  a  mere  dictum.  We  do  not  so  regard  it. 
The  point  of  contention  in  the  case  was  whether  the  equality  and  uniformity 
applied  to  taxation  on  occupations  and  trades  as  well  as  on  property.  The  an- 
svA'er  which  met  the  objection  to  the  taxation  on  real  property  exclusively  was 
held  to  meet  the  objection  to  taxation  on  certain  occupations  to  the  exclusion 
of  others. 

The  constitution  of  1852  contained  a  similar  clause, —  identical  in  language, 
omitting  the  words  "after  the  year  1848,"-^ and  with  one  exception,  subse- 
quently reversed,  it  has  received  a  similar  construction  from  the  supreme  court 
of  the  state.  The  case  referred  to  was  that  of  Municipality  No.  2  v.  White, 
which  arose  in  1854.     9  La.  Ann.,  446.     The  municipality  had  imposed  a  tax 

on  the  owners  of  property  contiguous  to  a  newly  opened  street,  to  pay  the  ex- 
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penses  of  opening  it,  under  a  law  which  authorized  the  apportionment  of  the 
cost  in  such  cases  upon  the  owners  of  adjacent  property,  according  to  the 
benefit  derived  from  the  improvement.  The  court  was  of  opinion  that  the  law 
was  liable  to  the  objection  that  the  tax  was  not  equal  and  uniform,  as  required 
by  the  clause  in  question,  and  held  it  to  be  unconstitutional.  The  decision  was 
in  conflict  with  that  in  Duncan's  case,  but  it  was  rendered  by  a  divided  court, 
and  in  Teatman  v,  Crandall,  which  arose  in  1856,  it  was  overruled.  In  the 
latter  case,  the  plaintiflf  sought  to  enjoin  the  collection  of  a  levee  tax,  which 
was  imposed  on  certain  alluvial  lands,  on  the  ground  that  the  statute  authoriz- 
ing it  was  unconstitutional,  in  that  it  violated  the  rule  of  equality  and  uni- 
formity prescribed  by  the  article  in  question.  But  the  court  said:  "This  article 
refers  to  state  taxation,  in  its  proper  sense  for  general  or  state  purposes.  When 
it  says  that  taxation  shall  be  equal  and  uniform  throughout  the  state,  it  points 
directly  to  its  object,  which  is  to  regulate  the  mode  of  filling  the  state  treasury. 
It  does  not  take  away  the  power  of  making  local  assessments  for  local  improve- 
ments, upon  the  equitable  principle  that  he  who  reaps  the  benefit  must  bear  the 
burden.  ...  It  is  notorious  that  an  acre  of  land  pays  twice  as  great  a  tax 
for  local  purposes  in  one  parish  as  an  acre  of  equal  value  pays  in  another  parish. 
Yet  no  one  thinks  the  constitution  infringed  by  such  a  state  of  things."  11 
La.  Ann.,  220. 

By  this  decision  the  doctrine  of  the  earlier  cases,  upon  the  clause  in  the  con- 
stitution of  1845,  was  re-established ;  and  one  of  the  judges,  who  had  concurred 
in  the  decision  in  the  White  case,  stated  that  he  had  been  led  to  reconsider  his 
opinion,  and  that  he  yielded  his  former  impressions  on  this  point  the  more 
readily,  because  the  supreme  court  which  sat  under  the  constitution  of  1845, 
and  five  of  the  seven  judges  with  whom  he  had  sat  upon  the  bench,  had  con- 
carred  in  holding  that  the  articte  in  question  was  not  intended  to  apply  to 
municipal  or  local  taxation  for  local  improvements.  The  doctrine  of  this  case 
was  affirmed  the  same  year  in  Surgi  v.  Snetchman,  11  La.  Ann.,  387,  and  again 
in  1859  in  Wallace  v.  Sbelton,  14  id.,  498.  In  its  opinion,  in  the  latter  case,  the 
court  said  that  the  questions  in  the  Ycatman  case  were  decided  upon  full  con- 
sideration, after  having  the  aid  of  the  arguments  of  learned  counsel  in  that 
case,  and  also  in  another  case  then  under  consideration  on  a  rehearing,  and 
were  subsequently  affirmed  in  the  two  cases  mentioned;  and  added  that,  ^'  after 
these  decisions,  which  were  in  conformity  with  those  under  the  constitution  of 
1845,  we  had  hoped  the  question  would  be  considered  as  at  rest." 

§  1872.  the  tax  as  proportioned  to  the  indebtedness  of  each  municipality 

was  not  objectionable  on  the  ground  of  not  being  uniform. 

The  objection  to  the  want  of  equality  and  uniformity  in  the  taxation  au- 
thorized by  the  act  of  1852,  in  that  it  was  to  be  levied  on  the  property  of  the 
different  municipalities  in  proportion  to  the  indebtedness  of  each,  does  not  strike 
OS  as  possessing  much  force.  The  debts  created  by  the  municipalities  were 
separate  and  different  in  amounts,  and  before  the  consolidation  the  taxes  upon 
the  property  in  them  must  necessarily  have  been  assessed  at  different  rates. 
There  was  no  obligation  upon  the  legislature  to  relieve  either  of  them  from  the 
unequal  burdens  consequent  upon  the  different  amounts  of  their  indebtedness. 
The  subject  was  one  resting  in  its  discretion.  Kor  was  it  an  unreasonable  pro- 
vision, when  authorizing  the  city  to  issue  its  bonds  for  the  indebtedness  of  them 
all,  to  require  that  taxation  to  raise  the  funds  for  their  payment  should  be  thus 

apportioned. 
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§  1873.  The  validity  and  obligation  of  contracts^  recognized  as  valid  by  the 
highest  tribunal  of  the  state,  cannot  be  impaired  by  any  subsequent  decision  alter- 
ing the  construction  qf  the  act  ujpon  which  the  contracts  are  based. 

From  the  extended  referenoe  to  the  adjudications  of  the  supreme  court  of 
Louisiana,  upon  the  constitution  of  1815,  requiring  uniformity  and  equality  ia 
taxation,  there  can  be  no  serious  question  as  to  the  validity  of  the  act  of  1852, 
so  far  as  the  consolidated  bonds  of  the  city  of  New  Orleans  are  concerned,  and 
the  provisions  made  by  it  and  the  supplementary  act  for  the  annual  levy  of  a 
tax  of  $650,000  to  pay  the  interest  and  reduce  the  principal.  The  decisions 
upon  the  clause  of  the  constitution  of  1852  are  corroborative  of  the  correct- 
ness of  the  construction  originally  placed  upon  the  clause  of  the  constitution 
of  1845.  Whether  such  a  construction  was  a  sound  one  is  not  an  open  question 
in  considering  the  validity  of  the  bonds.  The  exposition  given  by  the  highest 
tribunal  of  the  state  must  be  taken  as  correct  so  fa,r  as  contracts  made  under 
the  act  are  concerned.  Their  validity  and  oblififation  cannot  be  impaired  by 
any  subsequent  decision  altering  the  construction.  This  doctrine  applies  as  well 
to  the  construction  of  a  provision  of  the  organic  law  as  to  the  construction  of 
a  statute.  The  construction,  so  far  as  contract  obligations  incurred  under  it  are 
concerned,  constitutes  a  part  of  the  law  as  much  as  if  embodied  in  it.  So  far 
does  this  doctrine  extend,  that  when  a  statute  of  two  states,  expressed  in  the 
same  terms,  is  construed  differently  by  the  highest  courts,  they  are  treated  by 
us  as  different  laws,  each  embodying  the  particular  construction  of  its  own 
state,  and  enforced  in  accordance  with  it  in  all  cases,  arising  under  it  Christy 
V.  Pridgeon,  4  Wall.,  196,  and  Shelby  u  Guy,  11  Wheat.,  361.  The  statute  as 
thus  expounded  determines  the  validity  of  all  contracts  under  it.  A  subse- 
quent change  in  its  interpretation  can  affect  only  subsequent  contracts.  The 
doctrine  on  this  subject  is  aptly  and  forcibly  stated  by  the  chief  justice  in  the 
recent  case  of  Douglass  v.  County  of  Pike,  101  U.  S.,  677,  687.  "  The  true  rule," 
be  observes,  ^^  is  to  give  a  change  of  judicial  oonstrnotion  in  respect  to  a  statute 
the  same  effect  in  its  operation  on  contracts  and  existing  contract  rights  that 
would  be  given  to  a  legislative  amendment;  that  is  to  say,  make  it  prospective, 
not  retroactive.  After  a  statute  has  been  settled  by  judicial-  construction,  the 
construction  becomes,  so  far  as  contract  rights  acquired  under  it  are  concerned^ 
as  much  a  part  of  the  statute  as  the  text  itself,  and  a  change  of  decision  is,  to 
all  intents  and  purposes,  the  same  in  its  effect  on  contracts  as  an  amendment  of 
the  law  by  means  of  a  l^islative  enactment."  See,  also,  Gelpcke  v.  City  of 
Dubuque,  1  Wall.,  175  (Bonds,  §§  1367-70);  Havemeyer  v.  Iowa  County,  8  id., 
294;  Thomson  v,  Lee  County,  id.,  327  (Bonds,  §§  1669-72);  Lee  County  «. 
Rogers,  7  id.,  181;  Chicago  v.  Sheldon,  9  id.,  50  (§§  2312-15,  infra)\  Olcott  v. 
The  Supervisors,  16  id.,  678;  Fairfield  v.  County  of  Gallatin,  100  U.  S.,  47 
(Bonds,  |§  869-871). 

We  refer  to  this  doctrine,  not  from  any  doubt  as  to  the  correctness  of  the 
construction  of  the  article  of  the  constitution  of  1845  given  by  the  supreme 
court  of  the  state,  but  in  answer  to  the  objections  of  coonsel  and  the  position 
of  the  court  below.  We  are  of  opinion  that  the  construction  given  was  cor- 
rect. It  is  impossible  to  apply  to  the  varying  wants  of  a  municipality  the  rale 
invoked  with  reference  to  taxation  for  state  purposes  on  property  throughout 
the  state,  without  producing  the  very  inequality  which  that  rale  was  designed 
to  prevent.    There  would  often  be  manifest  injustice  in  subjecting  the  whole 

property  of  a  city  to  taxation  for  an  improvement  of  a  local  char^ter.    Tho 
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rule  that  he  who  reaps  the  benefit  shonld  bear  the  burden  must  in  such  cases 
be  applied.  The  same  construction  of  a  similar  clause  in  the  constitutions  of 
other  states  has  been  adopted  by  their  highest  courts.  The  constitution  of 
Yirginia  of  1850  prescribed  that  'taxation  shall  be  equal  and  uniform  throligh- 
OQt  the  commonwealth)  and  all  property,  other  than  slaves,  shall  be  taxed  in 
proportion  to  its  value,  which  shall  be  ascertained  in  such  manner  as  may  be 
prescribed  by  lajv ; "  and  the  court  of  appeals  of  the  state  held  that  the  pro- 
vision related  solely  to  taxation  for  purposes  of  state  revenue,  and  did  not 
apply  to  taxes  by  counties  and  corporations  for  local  purposes.  Gilkeson  v. 
The  Frederick  Justices,  13  Qratt.  (Va.),  577.  The  constitution  of  Arkansas 
of  1886  provided  that  ^^all  property  subject  to  taxation  shall  be  taxed  accord- 
ing to  its  value, —  that  value  to  be  ascertained  in  such  manner  as  the  general 
assembly  shall  direct, —  making  the  same  equal  and  uniform  throughout  the 
state; "  and  the  supreme  court  of  the  state  held  that  the  provision  was  intended 
to  apply  to  state  revenue,  and  was  not  applicable  to  taxes  levied  for  county 
purposes.  Washington  v.  State,  13  Ark.,  752.  See,  also,  McGehee  v.  Mathis,  31 
id.,  40.  That  taxation  for  state  purposes,  to  be  equal  and  uniform  within  the 
meaning  of  the  constitution  of  1845,  need  not  have  been  universal,  is  a  prop- 
osition which  calls  for  no  argument.  It  was  only  necessary  that  all  property 
on  which  taxes  were  levied  —  not  all  property  in  the  state  —  should  be  taxed 
aocording  to  its  value,  and  in  conformity  with  some  fixed  rate  or  mode.  State 
V.  Lathrop,  10  La.  Ann.,  398;  New  Orleans  v.  Commercial  Bank,  id.,  735. 

§  1874.  Obligation  of  the  city  of  New  Orleans  to  levy  a  tax  to  pay  the  inter- 
est  on  the  consolidated  debt. 

The  validity  of  the  consolidated  debt  of  New  Orleans,  and  the  obligation 
of  the  city  to  provide  for  the  payment  of  the  interest  and  the  redemption  of 
the  principal,  were  never  questioned  by  the  legislative  department  of  the  state 
until  1876,  but  were  repeatedly  and  in  the  most  emphatic  manner  recognized 
and  affirmed.  In  fourteen  acts  of  the  legislature  passed  prior  to  that  year  the 
consolidated  bonds  are  referred  to  as  valid  obligations  of  the  city,  though  in 
one  of  them,  it  is  true,  a  different  mode  of  raising  the  tax  from  that  specified 
iD  the  act  of  1852  is  required,  and  in  another  the  levy  and  collection  of  the  tax 
are  postponed  for  two  years.  Thus  the  act  passed  in  1856  amending  the  charter 
provides  that  the  common  council  shall  in  each  year  levy  an  equal  and  uniform 
tax  npon  all  property  in  the  city,  real  and  personal,  but  that  said  tax,  added  to 
the  consolidated  loan  tax  and  other  taxes  designated,  shall  not  in  the  aggregate 
be  more  than  $1.50  on  $100  of  valuation,  except  in  case  of  invasion,  '^  provided 
it  be  sufficient  to  pay  the  interest  on  the  consolidated  debt  and  railroad  bonds 
issued  by  the  city  of  New  Orleans.*'  In  the  mode  thus  prescribed  the  amount 
stipulated  by  the  act  of  1852  was  annually  raised  and  applied  until  1874,  with- 
out objection  from  the  bondholders.  Hence  it  is  contended  that  they  waived 
their  right  to  the  special  tax  mentioned.  But  no  such  inference  can  be  justly 
drawn  from  their  silence.  They  could  not  complain  so  long  as  the  amount  pre- 
scribed was  raised  and  applied  as  stipulated.  Had  the  requisite  funds  been 
given  to  the  city,  and  then  applied  to  pay  the  interest  on  the  bonds,  and  to  pur- 
chase with  the  residue  such  of  them  as  had  the  shortest  time  to  run,  the  bond- 
holders would  have  been  equally  without  cause  of  complaint,  and  would  as 
little  have  waived  by  their  silence  the  right  to  insist  upon  the  special  tax  if  a 
resort  to  it  should  become  necessary.  Nor  is  their  right  in  that  respect  affected 
by  the  fact  that  since  1852  slavery  has  been  abolished,  and  that  there  are  no 
longer  slaves  upon  whom  taxation  can  be  levied.    The  obligation  of  the  city  to 
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raise  the  required  fund  by  special  tax  on  real  estate  still  remains.  That  is  no 
more  lessened  than  it  would  be  by  the  destruction  of  any  other  portion  of  the 
taxable  property,  although  the  rate  of  taxation  on  what  is  left  might  be 
thereby  increased. 

§  1876.  TA^  ^^  Premium  Bond  Act'^  of  March  6,  1876,  so  far  as  it  relates  to 
the  New  Orleans  consolidated  debt,  is  null  and  void. 

The  act  of  1874,  which  postponed  the  levy  and  collection  of  the  tax  for  a 
sinking  fund  fpr  the  purchase  of  bonds  of  the  city  until  December,  1876,  also 
declared  that  the  act  should  in  no  wise  be  construed  to  hinder,  delay  or  affect 
the  prompt  payment  of  the  interest  on  them  as  they  matured.  The  validity 
of  the  consolidation  bonds  was  '*  recognized  in  all  its  integrity,  it  being  the 
object  of  the  act  to  afford  temporary  relief  to  the  tax-payers  of  New  Orleans 
in  the  embarrassed  condition  of  its  affairs,  and  not  to  detract  from  or  impair 
the  rights  of  the  holders  of  said  bonds."  But  notwithstanding  this  declaration 
of  the  validity  of  the  consolidated  debt,  and  the  inviolability  of  the  provisions 
for  its  payment,  no  tax  was  subsequently  raised  to  pay  the  interest  or  to  retire 
the  principal.  And  before  the  time  arrived  to  which  the  postponement  of  a 
levy  was  made,  new  light  respecting  the  obligations  of  the  city  and  the  rights 
of  the  bondholders  had  dawned  upon  the  city  authorities.  Although  for 
twenty-two  years  all  departments  of  the  state  government  had  recognized  the 
validity  of  the  bonds,  and  the  annual  interest  had  been  regularly  paid  and 
more  than  half  of  them  retired,  it  was  then  for  the  first  time  discov^ered  that 
the  act  of  1852,  authorizing  the  issue  of  the  bonds,  was  invalid;  that  its  object 
was  not  sufficiently  stated  in  the  title;  that  the  tax  prescribed  was  neither 
equal  nor  uniform,  and  therefore  was  in  conflict  with  the  constitution.  The 
outcome  of  these  new  notions  was  the  Premium  Bond  Act  of  March  6,  1876, 
passed  by  the  legislature  at  the  solicitation  of  the  municipal  authorities. 

This  act  is  a  most  remarkable  piece  of  legislation.  So  far  as  the  consolidated 
bonds  are  concerned,  it  amounts  to  little  less  than  open  repudiation  of  the  city's 
faith.  It  admits  that  the  debt  of  the  city  as  established  by  law  is  so  large  as 
to  require  for  its  liquidation  taxation  on  property  within  its  limits  at  the  rate 
of  at  least  five  per  cent.,  and  yet  authorizes  a  tax  of  only  one  and  a  half  per 
cent,  to  pay  the  expenses  of  the  city  government,  and  to  meet  the  obligations 
which  are  offered  in  exchange  for  those  bonds.  It  recites  in  its  preamble  that 
the  total  debt  of  the  city,  bonded  and  floating,  exceeds  $23,000,000;  that  the 
taxable  property  of  the  city  has  become  so  reduced  in  value  as  to  require  a  tax 
at  the  rate  of  at  least  five  per  cent,  per  annum  to  liquidate  the  debt;  that  the 
levying  of  a  tax  at  so  exorbitant  a  rate  will  render  its  collection  impossible ; 
that  the  continuation  of  a  tax  beyond  the  ability  of  the  property  to  pay  would 
lead  to  a  further  destruction  of  the  assessable  property  of  the  city  and  to  ulti- 
mate practical  bankruptcy ;  and  that  the  council  of  the  city  have  adopted  a 
plan  for  the  liquidation  of  its  indebtedness,  looking  to  the  paym-ent  of  its  cred- 
itors in  full,  '^obtaining  thereby  the  indulgence  necessary  for  the  public  well- 
being  and  the  maintenance  of  the  public  honor." 

The  plan  proposed  was  to  exchange  all  recognized  and  valid  bonds  of  the 

city  of  !N'ew  Orleans  and  of  the  cities  of  Jefferson  and  CarroUton  for  bonds  to 

be  known  as  premium  bonds  of  the  city ;  the  latter  to  be  of  the  denomination  of 

$20,  and  dated  September  1,  1875,  each  bearing  five  per  cent,  interest  from 

July  15th  of  that  year,  the  interest  and  principal  to  be  paid  at  the  same  time  and 

not  separately,  and  that  time  to  be  determined  by  chance  in  a  lottery.     One 

million  of  these  bonds  was  to  be  divided  into  ten  thousand  series  of  one  hun- 
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dred  bonds  each.  The  ten  thousand  series  were  to  be  placed  in  a  wheel,  and,  in 
April  and  October  of  each  year,  as  many  series  were  to  be  drawn  as  were  to  be 
redeemed,  according  to  a  certain  schedule  adopted.  The  bonds  composing  the 
series  thus  drawn  were  to  be  entered  for  payment  three  months  thereafter, 
principal  and  interest,  and  were  to  be  receivable  for  all  taxes,  licenses,  and  other 
obligations  of  the  city.  At  the  expiration  of  the  three  months  the  bond  num- 
bers of  the  drawn  series  were  to  be  placed  in  a  wheel  and  one  thousand  one 
hundred  and  seventy-six  prizes,  amounting  to  $50,000,  were  to  be  drawn  and 
distributed.  Under  this  plan  the  city  was  to  be  released  from  payment  of  the 
principal  and  interest  of  its  debt,  except  such  portion  as  might  be  drawn  in  the 
lottery  each  year.  Under  this  arrangement  it  would  depend  upon  the  turn  of 
a  wheel  and  the  drawing  of  a  fortunate  number  whether  a  creditor  would  be 
paid  in  one  year  or  in  fifty  years.  The  plan  completely  disregards  all  the  con- 
ditions upon  which  the  consolidated  bonds  were  issued,  and  postpones  indefi- 
nitely the  payment  of  interest  and  principal,  or  rather  leaves  the  time  of 
payment  within  fifty  years  to  be  determined  by  chance. 

The  act  of  1852,  as  we  have  stated,  declares  that  the  city  council  shall, 
in  January  of  every  3^ear,  pass  an  ordinance  for  the  levy  and  collection  of  a 
special  tax  to  be  applied  to  the  payment  of  the  interest  on  the  consolidated 
bonds  and  to  retire  the  principal.  The  act  of  1876  declares  that  no  tax  shall 
b3  levied  by  the  city  council  that  year  or  any  year  afterwards  to  pay  the  prin- 
cipal or  interest  on  those  bonds,  or  on  any  other  than  the  premium  bonds.  The 
act  of  1852  declares  that  all  ordinances,  resolutions  and  acts  of  the  city  coun- 
cil of  «nj  year  shall  be  null  and  void,  unless  the  ordinance  imposing  the 
special  tax  designated  shall  have  been  previously  passed.  The  act  of  1876 
declares  that  all  laws  requiring  or  authorizing  the  city  council  to  levy  any  tax 
for  bonds  or  interest  on  bonds  other  than  premium  bonds  are  repealed;  and,  as 
if  that  was  not  sufficient  evidence  of  the  repudiation  of  former  obligations,  it 
forbids  the  courts  to  issue  a  mandamus  to  the  officers  of  the  city  to  levy  and 
collect  any  interest  tax  other  than  for  those  bonds.  To  meet  the  interest  on 
them  and  for  all  other  purposes  of  the  city,  the  act  further  provides  that  a  tax 
of  only  one  and  one-half  per  cent,  per  annum  shall  be  levieid ;  and  this  limita- 
tion of  the  taxing  power  of  the  corporation  is  ^^  declared  to  be  a  contract  not 
only  with  the  holder  of  said  premium  bonds,  but  also  with  all  residents  and 
tax-payers  of  said  city,  so  as  to  authorize  any  holder  of  said  premium  bonds  to 
legally  object  to  any  rate  of  taxation  in  excess  of  the  rate  herein  limited." 

If  the  provisions  of  this  act  nullifying  the  pledges  of  the  act  of  1852  are 
T^lid,  the  consolidated  bonds  are  virtually  destroyed;  no  taxation  is  allowed  to 
raise  funds  for  them;  their  payment,  therefore,  would  be  so  uncertain  as  to 
render  them  practically  valueless.  The  chance  with  premium  bonds  offered  in 
their  place  of  a  favorable  turn  of  the  wheel  in  a  lottery  would  be  a  poor  sub- 
stitute for  the  levy  of  an  annual  tax  for  the  payment  of  interest  and  principal 
We  shall  not  waste  words  upon  the  scheme  thus  developed  to  evade  the  just 
obligations  of  the  city.  Notwithstanding  the  declaration  in  its  preamble,  that 
the  act  seeks  from  the  creditors  the  indulgence  necessary  ''for  the  public  well- 
being  and  the  maintenance  of  the  public  honor,"  it  is,  so  far  as  the  consolidated 
bonds  are  concerned,  tainted  with  the  leprosy  of  repudiation.  It  says  to  the 
creditors:  "Take  these  premium  bonds,  and  trust  for  payment  within  fifty 
years  to  your  fortune  in  the  lottery  we  offer;  no  other  way  is  left  open  to 
obtain  a  possible  payment.  No  tax  can  be  levied  for  your  benefit  No  com- 
pulsory writ  can  issue  from  the  courts.    Take  these  bonds  or  take  nothing." 
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The  primal  duty  of  the  city  authorities  to  fulfil  punctually  their  obligations  and 
maintain  good  faith  is  thus  proclaimed  to  be  no  duty  at  all. 

§  1876.  The  power  of  taxation  delegated  to  a  municipality  cannot  he  revoked 
so  as  to  impair  the  obligation  of  contracts. 

We  do  not  deny  that  the  power  of  taxation  belongs  exclusively  to  the  legis- 
lative department  of  the  government,  that  the  extent  to  which  it  may  be  dele- 
gated to  municipal  bodies  is  a  matter  of  discretion,  and  that  in  general  the 
power  may  be  revoked  at  the  pleasure  of  the  legislature.  But,  as  we  said  in 
the  case  of  Wolflf  v.  New  Orleans,  decided  at  the  last  term  (13  Otto,  358; 
§§  1863-68,  8upra\  legislation  revoking  the  power  is  subject  to  this  qualification, 
which  attends  all  state  legislation,  that  it  "shall  not  conflict  with  the  prohibi- 
tions of  the  constitution  of  the  United  States,  and,  among  other  things,  shall 
not  operate  directly  upon  contracts  of  the  corporation,  so  as  to  impair  their 
obligation  by  abrogating  or  lessening  the  means  of  their  enforcement.  Legis- 
lation producing  this  latter  result,  not  indirectly  as  a  consequence  of  legitimate 
measures  taken,  as  will  sometimes  happen,  but  directly  by  operating  upon  those 
means,  is  prohibited  by  the  constitution,  and  must  be  disregarded  —  treated  as 
if  never  enacted —  by  all  courts  recognizing  the  constitution  as  the  paramount 
law  of  the  land.  This  doctrine  has  been  repeatedly  asserted  by  this  court 
when  attempts  have  been  made  to  limit  the  power  of  taxation  of  a  municipal 
body,  upon  the  faith  of  which  contracts  have  been  made,  and  by  means  of 
which  alone  they  Could  be  performed.  •  .  .  However  great  the  control  of 
the  legislature  over  the  corporation  while  it  is  in  existence,  it  must  be  exercised 
in  subordination  to  the  principle  which  secures  the  inviolability  of  contracts." 
The  case  of  Von  Hoffman  v.  City  of  Quincy,  reported  in  4:  Wall.,  535  (§§  1877- 
82,  infra\  is  a  leading  one  on  this  subject.  The  court  there  said,  "  that  when 
a  state  has  authorized  a  municipal  corporation  to  contract,  and  to  exercise  the 
power  of  local  taxation  to  the  extent  necessary  to  meet  its  engagements,  the 
power  thus  given  cannot  be  withdrawn  until  the  contract  is  satisfied.  The  state 
and  the  corporation,  in  such  cases,  are  equally  bound." 

The  inhibition  upon  the  courts  of  the  state  to  issue  a  mandamus  for  the  levy 
of  a  tax  for  the  payment  of  interest  or  principal  of  any  bonds  except  those 
issued  under  the  premium  bond  plan  was  a  clear  impairment  of  the  means  for 
the  enforcement  of  the  contract  with  the  holders  of  the  consolidated  bonds. 
When  the  contract  was  made  the  writ  was  the  usual  and  the  only  effective 
means  to  compel  the  city  authorities  to  do  their  duty  in  the  premises  in  case  of 
their  failure  to  provide  in  other  ways  the  required  funds.  There  was  no  other 
complete  and  adequate  remedy.  The  only  ground  on  which  a  change' of 
remedy  existing  when  a  contract  was  made  is  permissible  without  impairment 
of  the  contract  is,  that  a  new  and  adequate  and  efficacious  remedy  be  substi- 
tuted for  that  which  is  superseded.  Here  no  remedy  whatever  is  substituted 
for  that  of  mandamus.  The  holders  are  denied  all  remedy.  Louisiana  v.  New 
Orleans,  102  U.  S.,  203-207.  Legislation  of  a  state  thus  impairing  the  obliga- 
tion of  contracts  made  under  its  authority  is  null  and  void,  and  the  courts  in 
enforcing, the  contracts  will  pursue  the  same  course  and  apply  the  same  reme- 
dies as  though  such  invalid  legislation  had  never  existed.  The  act  of  March, 
1876,  cannot,  therefore,  be  permitted  to  restrict  the  power  of  the  city  authori- 
ties to  levy  the  tax  stipulated  by  the  act  of  1852  to  pay  the  interest  on  the 
consolidated  bonds  issued  thereunder  and  to  retire  the  bonds. 

It  follows  from  the  views  expressed  that  the  judgment  of  the  supreme  court 
of  the  state  of  Louisiana  must  be  reversed,  and  the  cause  be  remanded  to  that 
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court  with  instrnctioDs  to  reinstate  the  same  and  to  remand  it  to  the  third  dis- 
trict court  of  the  parish  of  Orleans,  or  its  successor,  to  carry  into  eifect  the 
provisions  of  the  thirty-seventh  section  of  the  act  of  the  legislature  approved 
February  23,  1852,  and  the  fifth  section  of  the  supplementary  act  approved  the 
same  day,  embraced  in  Nos.  71  and  72  of  the  acts  of  that  year,  as  containing  a 
valid  contract  between  the  city  of  New  Orleans  and  the  creditors  holding  the 
bonds  issued  under  them;  and  to  direct  the  district  court  to  issue  a  mandamus 
to  the  city  of  New  Orleans  and  its  authorities,  annually  to  levy  and  collect  the 
tax  of  $650,000  directed  by  the  acts,  and  to  apply  the  same  in  the  following 
order:  First,  to  the  payment  of  the  current  interest  of  the  year;  secondly,  to 
the  payment  of  arrearages  of  interest  of  former  years  until  all  the  arrearages 
are  satisfied ;  and,  thirdly,  to  the  purchase  of  bonds  having  the  shortest  period 
to  run. 

Judgment  to  this  effect,  and  that  the  defendants  pay  the  costs  in  this  court 
and  in  the  supreme  and  district  courts  of  Louisiana,  will  be  entered. 

VON  HOFFMAN  v.  CITY  OF  QUINCY. 
(4  Wallace,  585^55.    1866.) 

Ebbok  to  XJ.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statkmknt  of  Facts. —  The  city  of  Quincy  issued  bonds  under  certain  acts 
of  the  legislature  which  authorized  the  levy  of  a  special  annual  tax  to  pay  the 
interest  as  it  fell  due.  Subsequently,  in  1863,  a  law  was  passed  restricting  the 
power  of  taxation.  The  relator  in  this  case  obtained  a  judgment  on  interest 
•coupons,  and  applied  for  a  mandumtcs  to  compel  a  levy  of  a  tax  to  pay  the 
same. 

Opinion  by  Mb.  JrsncB  Swatne. 

The  demurrer  admits  what  is  set  forth  in  the  answer.  On  the  other  hand, 
the  answer,  according  to  the  law  of  pleading,  admits  what  is  alleged  in  the 
petition  and  not  denied.  It  is  then  a  part  of  the  case  before  us,  that  when  tbe 
bonds  were  issued  and  negotiated  there  were  statutes  of  Illinois  in  force  which 
authorized  the  levying  of  a  sufficient  special  tax  to  pay  tbe  coupons  in  ques- 
tion as  they  became  due.  Such  statutes  are  so  inconsistent  with  the  provisions 
of  the  act  of  1863,  relied  upon  by  the  city,  and  cover  the  same  ground,  in  such 
a  manner  that  the  act  of  1863  unquestionably  repeals  them,  if  that  act  be  valid 
for  the  purposes  it  was  intended  to  accomplish. 

The  validity  of  the  bonds  and  coupons  is  not  denied.  No  question  is  made 
as  to  the  judgment.  The  case  turns  upon  the  validity  of  the  statute  restrict- 
ing the  power  of  taxation  left  to  the  city  within  the  narrow  limits  which  it 
prescribes.  The  answer  says  expressly  that  fifty  cents  on  the  $100  worth  of 
property,  which  is  all  the  statute  allows  to  be  levied  to  meet  the  debts  and  cur- 
rent expenses  of  the  city,  will  not  be  sufficient  for  those  purposes.  The  ex- 
penses will,  of  course,  be  first  defrayed  out  of  the  fund.  What  the  deficiency 
will  be  as  to  the  debts,  or  whether  anything  applicable  to  them  will  remain,  is 
not  stated.  So  far,  it  appears  that  nothing  has  been  paid  upon  these  liabilities. 
And  it  was  not  claimed  at  the  argument  that  the  result  under  the  statute  would 
be  different  in  the  future.  The  question  to  be  determined  is  whether  the  stat- 
ute, in  this  respect,  is  valid,  or  whether  the  legislature  transcended  its  power  in 
enacting  it. 

Tbe  duty  which  the  court  is  called  upon  to  perform  is  always  one  of  great 

delicacy,  and  the  power  which  it  brings  into  activity  is  only  to  be  exercised  in 
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cases  entirely  free  from  doubt.  The  constitution  of  the  United  States  declares 
(art.  1,  §  10)  that  ^^  no  state  shall  pass  any  bill  of  attainder,  ex  poet  facto  law, 
or  law  impairing  the  obligation  of  contracts."  The  case  of  Fletcher  v.  Peck, 
6  Cranch,  87  (§§  1805-12,  8ttpra\  was  the  first  one  in  this  court  in  which  this 
important  provision  came  under  consideration.  It  was  held  that  it  applied  to 
all  contracts,  executed  and  executory,  "  whoever  may  be  parties  to  them."  In 
that  case  the  legislature  of  Georgia  had  rep3aled  an  act  passed  by  a  former 
legislature,  under  which  the  plaintiff  in  error  had  acquired  his  title  by  mesne 
convej^ances  from  the  state.  The  court  pronounced  the  repealing  act  within  the 
inhibition  of  the  constitution,  and  therefore  void.  Chief  Justice  Marshall  said : 
"The  validity  of  this  rescinding  act  might  well  be  doubted  were  Georgia  a 
single  sovereign  power;  but  Georgia  cannot  be  viewed  as  a  single,  unconnected 
sovereign  power,  on  whose  legislature  no  other  restrictions  are  imposed  than 
may  be  found  in  its  own  constitution.  She  is  apart  of  a  large  empire.  She  is 
a  member  of  the  American  Union,  and  that  Union  has  a  constitution,  the  su- 
premacy of  which  all  acknowledge,  and  which  imposes  limits  to  the  legisla- 
tures of  the  several  states  which  none  claim  a  right  to  pass."  This  case  was 
followed  by  those  of  New  Jersey  v.  Wilson,  7  Cranch,  164  (§  2295,  infra\  and 
Terrett  v,  Taylor,  9  id.,  43.  The  principles  which  they  maintain  are  now  axio- 
matic in  American  jurisprudence,  and  are  no  longer  open  to  controversy. 

§  1877,  Laws  becotne  a  part  of  the  eontract 

It  is  also  settled  that  the  laws  which  subsist  at  the  time  and  place  of  the 
making  of  a  contract,  and  where  it  is  to  be  performed,  enter  into  and  form  a 
part  of  it,  as  if  they  were  expressly  referred  to  or  incorporated  in  its  terms. 
This  principle  embraces  alike  those  which  affect  its  validity,  construction,  dis- 
charge and  enforcement.  Illustrations  of  this  proposition  are  found,  in  the 
obligation  of  the  debtor  to  pay  interest  after  the  maturity  of  the  debt,  where 
the  contract  is  silent;  in  the  liability  of  the  drawer  of  a  protested  bill  to  pay 
exchange  and  damages,  and  in  the  right  of  the  drawer  and  indorser  to  require 
proof  of  demand  and  notice.  These  are  as  much  incidents  and  conditions  of 
the  contract  as  if  they  rested  upon  the  basis  of  a  distinct  agreement.  Green 
V.  Biddle,  8  Wheat.,  92  (§§  191-206,  «t<p?-a);  Bronson  v.  Kinzie,  1  How.,  31^ 
(§§  1650-55,  mpra);  McCracken  v.  Hay  ward,  2  id.,  612  (§§  1656-58,  supra);, 
People  V.  Bond,  lOCaL,  570;  Ogden«;.  Saunders,  12  Wheat.,  231  (§§  1940-2003, 
ififra). 

In  Green  v.  Biddle,  the  subject  of  laws  which  affect  the  remedy  was  elab- 
orately discussed.  The  controversy  grew  out  of  a  compact  between  the  states 
of  Virginia  and  Kentucky.  It  was  made  in  contemplation  of  the  separation  of 
the  territory  of  the  latter  from  the  former,  and  its  erection  into  a  state,  and  is 
contained  in  an  act  of  the  legislature  of  Virginia,  passed  in  1789,  whereby  it 
was  provided  "  that  all  private  rights  and  interests  within  "  the  district  of  Ken- 
tucky "derived  from  the  laws  of  Virginia  prior  to  such  separation  shall  remain 
valid  and  secure  under  the  laws  of  the  proposed  state,  and  shall  be  determined 
by  the  laws  now  existing  in  this  state."  By  two  acts  of  the  legislature  of  Ken- 
tucky, passed  respectively  in  1797  and  1812,  several  new  provisions  relating  to 
the  consequences  of  a  recovery  in  the  action  of  ejectment  —  all  eminently 
beneficial  to  the  defendant,  and  onerous  to  the  plaintiff  —  were  adopted  into 
the  laws  of  that  state.  So  far  as  they  affected  the  lands  covered  by  the  com- 
pact, this  court  declared  them  void.  It  was  said:  " It  is  no  answer  that  the 
acts  of  Kentucky  now  in  question  are  regulations  of  the  remedy,  and  not  of 

the  right  to  the  lands.    If  these  acts  so  change  the  nature  and  extent  of  exist- 
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iBg  remedies  as  materially  to  impair  the  rights  and  interests  of  the  owner,  they 
are  just  as  much  a  violation  of  the  compact  as  if  they  overturned  his  rights 
and  interests." 

In  Bronson  v,  Kinzie,  1  How.,  297  (§§  1650-56,  auprd)^  the  subject  was  again 
fully  considered.  A  mortgage  was  executed  in  Illinois  containing  a  power  of 
8al&  Subsequently,  an  act  of  the  legislature  was  passed,  which  required  mort- 
gaged premises  to  be  sold  for  not  less  than  two-thirds  of  their  appraised  value, 
and  allowed  the  mortgagor  a  year  after  the  sale  to  redeem.  It  was  held  that 
the  statute,  by  thus  changing  the  pre-existing  remedies,  impaired  the  obligation 
of  the  contract,  and  was  therefore  void.  In  McCracken  v.  Hay  ward,  2  id., 
608  (§§  1656-58,  supra\  the  same  principle,  upon  facts  somew^hat  varied,  was 
again  sustained  and  applied.  A  statutory  provision,  that  personal  property 
should  not  be  sold  under  execution  for  less  than  two-thirds  of  its  appraised 
value  was  adjudged,  so  far  as  it  affected  prior  contracts,  to  be  void  for  the  same 
reason.  In  Stnrges  v.  Crowninshield,  4  Wheat.,  122  (§§  1937-39,  infra\  the 
question  related  to  a  law  discharging  the  contract.  It  was  held  that  a  state 
insolvent  or  bankrupt  law  was  inoperative  as  to  contracts  which  existed 
prior  to  its  passage.  In  Ogden  v.  Saunders,  12  Wheat.,  213  (§§  1940-2003, 
infra\  the  question  ^as  as  to  the  effect  of  such  a  law  upon  a  subsequent  con- 
tract. It  was  adjudged  to  be  valid,  and  a  discharge  of  the  contract  according 
to  its  provisions  was  held  to  be  conclusive. 

§  1878.  Instances  of  laws  impairiiig  the  obligation  of  contracts. 

A  statute  of  frauds  embracing  a  pre-existing  parol  contract  not  before  re- 
quired to  be  in  writing  would  affect  its  validity.  A  statute  declaring  that  the 
word  ton  should  thereafter  be  held,  in  prior  as  well  as  subsequent  contracts,  to 
mean  half  or  double  the  weight  before  prescribed,  would  affect  its  construc- 
tion. A  statute  providing  that  a  previous  contract  of  indebtment  may  be  ex* 
tinguished  by  a  process  of  bankruptcy  would  involve  its  discharge,  and  a 
statute  forbidding  the  sale  of  any  of  the  debtor's  property,  under  a  judgment 
npon  such  a  contract,  would  relate  to  the  remedy. 

§  1879.  Obligation  and  remedy;  any  degree  of  impairment  is  forbidden. 

It  cannot  be  doubted,  either  upon  principle  or  authority,  that  each  of  such 
laws  passed  by  a  state  would  impair  the  obligation  of  the  contract,  and  the 
last-mentioned  not  less  than  the  first.  !N^othing  can  be  more  material  to  the 
obligation  than  the  means  of  enforcement.  Without  the  remedy  the  contract 
may,  indeed,  in  the  sense  of  the  law,  be  said  not  to  exist,  and  its  obligation  to 
fall  within  the  class  of  those  moral  and  social  duties  which  depend  for  their 
fulfillment  wholly  upon  the  will  of  the  individuaL  The  ideas  of  validity  and 
remedy  are  inseparable,  and  both  are  parts  of  the  obligation  which  is  guaran- 
tied by  the  constitution  against  invasion.  The  obligation  of  a  contract  "is  the 
law  which  binds  the  parties  to  perform  their  agreement."  Sturges  v.  Crown- 
inshield, 12  id.,  257  (§§  1987-39,  infra).  The  prohibition  has  no  reference  to 
the  degree  of  impairment  The  largest  and  least  are  alike  forbidden.  In 
Green  v.  Biddle,  8  id.,  84  (§§  191-206,  supra),  it  was  said:  ''  The  objection  to 
a  law  on  the  ground  of  its  impairing  the  obligation  of  a  contract  can  never 
depend  upon  the  extent  of  the  change  which  the  law  effects  in  it.  Any  devia- 
tion from  its  terms  by  postponing  or  accelerating  the  period  of  performance 
which  it  prescribes,  imposing  conditions  not  expressed  in  the  contract,  or  dis- 
pensing with  those  which  are,  however  minute  or  apparently  immaterial  in 
their  effect  upon  the  contract  of  the  parties,  impairs  its  obligation.    Upon  this 

principle  it  is  that  if  a  creditor  agree  with  his  debtor  to  postpone  the  day  of 

179 


§§  1880, 1881.    CONSTITUTION  AND  LAWS.— OBLIGATION  OF  CONTRACTS. 

payment,  or  in  any  other  way  to  change  the  terms  of  the  contract,  without 
the  consent  of  the  surety,  the  latter  is  discharged,  although  the  change  was  for 
his  advantage." 

"  One  of  the  tests  that  a  contract  has  been  impaired  is  that  its  value  has,  by 
legislation,  been  diminished.  It  is  not,  by  the  constitution,  to  be  impaired  at 
all.  This  is  not  a  question  of  degree  or  cause,  but  of  encroaching  in  any 
respect  on  its  obligation  —  dispensing  with  any  part  of  its  force."  Planters' 
Bank  v.  Sharp,  6  How.,  327  (§§  2177-87,  infra).  This  has  reference  to  legisla- 
tion which  affects  the  contract  directly  and  not  incidentally  or  only  by  conse- 
quence. 

§  1880.  Zfaws  affecting  the  remedy  only. 

The  right  to  imprison  for  debt  is  not  a  part  of  the  contract.  It  is  regarded 
as  penal  rather  than  remedial.  The  states  may  abolish  it  whenever  they  think 
proper.  Beers  v.  Haughton,  9  Pet.,  359;  Ogden  v,  Saunders,  12  Wheat.,  230 
(§§  1940-2003,  infra)\  Mason  v.  Haile,  12  id.,  373;  Sturges  t?.  Crowninshield, 
4  id.,  200  (f§  1937-39,  infra).  They  may  also  exempt  from  sale,  under  execu- 
tion, the  necessary  implements  of  agriculture,  the  tools  of  a  mechanic,  and 
articles  of  necessity  in  household  furniture.  It  is  said :  "  Regulations  of  this 
description  have  always  been  considered  in  every  civilized  community  as  prop- 
erly belonging  to  the  remedy,  to  be  exercised  by  every  sovereignty  according 
to  its  own  views  of  policy  and  humanity."  It  is  competent  for  the  states  to 
change  the  form  of  the  remedy,  or  to  modify  it  otherwise,  as  they  may  see  fit, 
provided  no  substantial  right  secured  by  the  contract  is  thereby  impaired.  No 
attempt  has  been  made  to  fix  definitely  the  line  between  alterations  of  the 
remedy,  which  are  to  be  deemed  legitimate,  and  those  which,  under  the  form 
of  modifying  the  remed}',  impair  substantial  rights.  Every  case  must  be  de- 
termined upon  its  own  circumstances.  Whenever  the  result  last  mentioned  is 
produced,  the  act  is  within  the  prohibition  of  the  constitution,  and  to  that 
extent  void.  Bronson  v.  Kinzie,  1  How.,  311  (§§  1650-55,  8upTa)\  McCracken 
V.  Hay  ward,  2  id.,  608  (§§  1656-58,  supra).  If  these  doctrines  were  res  integral 
the  consistency  and  soundness  of  the  reasoning  which  maintains  a  distinction 
between  the  contract  and  the  remedy  —  or,  to  speak  more  accurately,  between 
the  remedy  and  the  other  parts  of  the  contract  —  might  perhaps  well  be 
doubted.  1  Kent's  Commentaries,  456;  Sedgwick  on  Stat,  and  Cons.  Law, 
652;  Mr.  Justice  Washington's  dissenting  opinion  in  Mason  v.  Haile,  12  Wheat, 
379.  But  they  rest  in  this  court  upon  a  foundation  of  authority  too  firm  to  be 
shaken,  and  they  are  supported  by  such  an  array  of  judicial  names  that  it  is 
hard  for  the  mind  not  to  feel  constrained  to  believe  they  are  correct.  The  doc- 
trine upon  the  subject  established  by  the  latest  adjudications  of  this  court  render 
the  distinction  one  rather  of  form  than  substance. 

§  1881.  Where  a  state  authorizes  a  municipal  corporation  to  contract  and 
exercise  power  of  local  taxation^  this  power  cannot  he  withdrawn  until  ike  con- 
tract is  satisfied. 

When  the  bonds  in  question  were  issued  there  were  laws  in  force  which  au- 
thorized and  required  the  collection  of  taxes  sufficient  in  amount  to  meet  the 
interest,  as  it  accrued  from  time  to  time,  upon  the  entire  debt.  But  for  the  act 
of  the  14th  of  February,  1863,  there  would  be  no  difficulty  in  enforcing  them. 
The  amount  permitted  to  be  collected  by  that  act  will  be  insufficient,  and  it  is 
not  certain  that  anything  will  be  yielded  applicable  to  that  object.  To  the 
extent  of  the  deficiency  the  obligation  of  the  contract  will  be  impaired,  and  if 
there  be  nothing  applicable,  it  may  be  regarded  as  annulled.    A  right  without 
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a  remedy  is  as  if  it  were  not.  For  every  beneficial  purpose  it  may  be  said  not 
to  exist.  It  is  well  settled  that  a  state  may  disable  itself  by  contract  from 
exercising  its  taxing  power  in  particular  cases.  New  Jersey  v.  Wilson,  7  Cranch, 
166  (§  2295,  infra);  Dodge  v.  Woolsey,  18  How.,  331  (Corporations,  §§  565- 
573);  State  Bank  of  Ohio  v.  Knoop,  16  id.,  369  (§§  22^^6-53,  infra).  It  is 
equally  clear  that  where  a  state  has  authorized  a  municipal  corporation  to 
oontract  and  to  exercise  the  power  of  local  taxation  to  the  extent  necessary  to 
meet  its  engagements,  the  power  thus  gi^en  cannot  be  withdrawn  until  the 
oontraot  is  satisfied.  The  state  and  the  corporation  in  such  cases  are  equally 
bound.  The  power  given  becomes  a  trust  which  the  donor  cannot  annul,  and 
i¥hich  the  donee  is  bound  to  execute;  and  neither  the  state  nor  the  corporation 
can  any  more  impair  the  obligation  of  the  contract  in  this  way  than  in  any 
other.    People  v.  Bell,  10  Cal.,  570;  Dominic  v.  Sayre,  3  Sandf.,  555. 

The  laws  requiring  taxes  to  the  requisite  amount  to  be  collected,  in  force 
when  the  bonds  were  issued,  are  still  in  force  for  all  the  purposes  of  this  case. 
The  act  of  1863  is,  so  far  as  it  affects  these  bonds,  a  nullity.  It  is  the  duty  of 
the  city  to  impose  and  collect  the  taxes  in  all  respects  as  if  that  act  had  not 
been  passed.  A  different  result  would  leave  nothing  of  the  contract  but  an 
abstract  right  —  of  no  practical  valuer— and  render  the  protection  of  the  con- 
stitQtion  a  shadow  and  a  delusion. 

§  1882.  Mafidamtis  will  lie  against  a  municipal  hody  to  compel  the  levy  of 
taxes. 

The  circuit  court  erred  in  overruling  the  application  for  a  mandamus.  The 
judgment  of  that  court  is  reversed,  and  the  cause  will  be  remanded,  with  in- 
stractions  to  proceed  in  conformity  with  this  opinion. 

UNITED  STATES  v.  MEMPHia 
(7  Otto,  285-298.     1877.) 

Erbob  to  U.  S.  Circuit  Court,  Western  District  of  Tennessee. 

Statement  of  Facts. —  The  city  of  Memphis,  in  March  and  July,  1867,  made 
contracts  for  paving  streets.  In  December,  1867,  additional  territory  was  an- 
nexed to  the  city.  In  December,  1869,  this  new  territory  (the  ninth  and  tenth 
wards)  was  declared  by  the  legislature  to  be  exempt  from  liability  for  the  debts 
of  the  city  incurred  prior  to  its  annexation.  This  suit  was  brought  by  the  con- 
tractor to  subject  by  mandamus  the  property  of  the  city,  including  the  ninth 
and  tenth  wards,  to  the  payment  of  his  debt  for  paving  under  the  contracts  of 
1867.  The  judgment  of  the  court  below  was  adverse  to  the  contractor,  who 
sued  out  this  writ  of  error.    Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Mb.  Justice  Steono. 

By  the  mandamus  awarded  on  the  30th  of  March,  1875,  the  city  was  com- 
manded *^to  levy  and  collect  upon  all  the  property  within  the  city  taxable  by 
law,  a  tax,  in  addition  to  all  other  taxes  allowed  by  law,''  sufficient  in  amount 
to  pay  the  relator's  judgment.  In  obedience  to  this  mandate  the  general  coun- 
cil of  the  city  passed  an  ordinance  levying  a  tax  of  fifty-four  cents  on  each 
$100  worth  of  property,  and  proceeded  to  collect  it.  But  the  relator,  thinking 
this  tax  insufficient  to  raise  the  sum  required  by  the  writ  to  be  raised,  applied 
to  the  court  for  an  alias  writ,  commanding  an  additional  levy  of  taxes  upon  all 
the  taxable  property  of  the  city,  including  the  capital  of  merchants  as  taxable 
(bat  excluding  the  property  in  the  ninth  and  tenth  wards,  and  the  property 
npon  which  special  assessments  had  been  made  and  paid),  sufficient  in  amount 
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to  pay  the  sum  required  to  be  paid  by  the  original  writ.  In  compliance  with 
this  application  such  an  aliaa  mandamus  was  ordered  by  the  court,  and  be  now 
complains  that  the  court  erred  in  ordering  the  levy,  excluding  the  property  ia 
the  ninth  and  tenth  wards.  Those  wards  were  no  part  of  the  city  when  the 
contracts  were  made,  in  virtue  of  which  the  relator's  rights  accrued.  The  ter- 
ritory embraced  within  them  was  added  to  the  city  by  an  act  of  the  legislature 
of  December  3, 1867,  and  by  a  subsequent  act,  passed  December  1, 1869,  it  was 
enacted  that  the  people  residing  within  the  limits  of  the  addition  to  the  city 
made  by  the  act  of  1867  shall  not  be  taxed  to  pay  any  part  of  the  debt  of  the 
city  contracted  prior  to  the  passage  of  said  act.  In  view  of  this  legislation  the 
inquiry  arises,  whether  the  property  within  those  wards  is  by  law  exempt  from 
taxation  for  payment  of  the  debt  due  the  relator,  for  the  mandamus  directed 
the  levy  of  a  tax  only  upon  the  property  taxable  by  law.  To  respond  intelli- 
gently to  this  inquiry,  the  nature  and  origin  of  the  debt  must  be  considered. 

In  the  months  of  March  and  July,  1867,  the  city  entered  into  contracts  with 
two  firms,  by  which  they  undertook  to  pave  certain  streets  with  Nicholsoa 
pavements.  These  contracts,  with  the  consent  of  the  city,  were  assigned  to 
the  relator  in  1868,  and  under  them  the  streets  were  paved.  Some  of  the  work 
was  done  and  some  of  the  materials  were  furnished  before  the  passage  of  the 
act  of  1867,  but  much  the  greater  portion  was  done  thereafter.  None  of  the 
pavements  were  laid  in  the  ninth  or  tenth  wards.  It  was  for  the  work  done 
and  materials  furnished  under  these  contracts,  and  in  consequence  of  the  city's 
liability  assumed  in  them,  that  the  relator's  judgment  was  recovered  on  the 
16th  of  March,  1875.  Such,  in  brief,  was  the  origin  and  nature  of  the  debt 
I     §1883.-4  deht  ia  created  when  a  contract  is  made. 

Though  in  large  part  the  pavements  were  constructed  after  the  ninth  and 
tenth  wards  became  a  part  of  the  city,  we  think,  within  the  meaning  of  the 
act  of  1869,  the  debt  must  be  held  as  having  been  contracted  when  the  con- 
tracts were  made.  It  was  then  the  city  assumed  the  liability  and  took  up  the 
burden  which  is  now  in  judgment.  It  appears  quite  plainly  that  the  legisla- 
ture, in  the  act  of  1869,  did  not  intend  to  use  the  word  "debt"  in  its  technical 
sense.  Looking  at  the  spirit  of  the  act  rather  than  to  its  letter,  the  purpose 
evidently  was  to  relieve  the  new  territory  brought  into  the  city  by  the  act  of 
1867  from  obligations  previously  incurred  by  the  city  for  objects  in  which  the 
added  territory  had  no  interest  when  the  obligations  were  assumed,  and  in 
regard  to  which  it  had  no  voice. 

§  1884.  Where  a  portion  of  a  city  is  annexed  after  contracts  of  tlie  city  have 
"been  made^  it  is  competent  for  the  legislature  to  exempt  such  portion  from  liability 
upon  stich  contracts  by  a  law  passed  subsequent  to  such  annexation. 

It  is  true  the  act  of  1867,  which  made  the  ninth  and  tenth  wards  a  part  of 
the  city,  did  not  itself  exempt  them  from  any  of  the  liabilities  of  the  munic- 
ipal corporation  of  which  they  became  a  part.  It  might  have  given  such  an 
exemption.  But  no  discrimination  was  then  made  in  their  favor.  The  people 
resident  in  them  became  at  once  entitled  to  a  common  ownership  of  the  city's 
property  and  privileges,  subject  to  the  same  duties  as  those  resting  on  others. 
Had  the  act  of  1869  never  been  passed,  it  must  be  conceded  they  would  have 
been  on  an  exact  equality  with  all  other  owners  of  property  in  the  city,  eqnally 
entitled  with  them  to  all  municipal  rights  and  privileges,  and  equally  subject 
to  all  municipal  burdens  and  charges.  See  cases  collected  in  Dillon  on  Munic- 
ipal Corporations,  sees.  36,  136,  633,  634.     That  act,  however,  was  passed.    In 

terms  it  relieved  the  people  of  the  ninth  and  tenth  wards  from  liability  to  pay 
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any  part  of  the  debt  of  the  city  contracted  before  they  came  into  it  It  is  still 
the  law  of  the  state,  unless  it  violates  some  provision  of  the  constitution.  The 
xelator  contends  that  it  is  in  conflict  with  the  ordinance  that  ^^  no  retrospective 
law,  or  law  impairing  the  obligation  of  contracts,  shall  be  passed."  To  this 
we  cannot  assent.  The  act  was  wholly  prospective  in  its  operation  when  it  was 
passed.  It  furnished  a  rule  only  for  the  future,  and  it  interfered  with  no  vested 
rights,  or  with  the  obligation  of  any  contract.  There  never  was  any  contract 
relation  between  the  people  of  those  wards  and  Brown,  the  relator.  The 
utmost  effect  of  the  act  of  1867  was  to  give  the  contractors  with  the  city,  after 
their  contracts  were  made,  a  possibly  enlarged  remedy;  and  the  act  of  1869 
withdrew  the  gift  before  any  absolute  right  to  it  had  been  acquired,  before  the 
act  of  1873  was  passed, —  the  act  which  authorized  taxation  to  pay  the  debt 
contracted.  The  same  power  which  added  the  wards  to  the  city  might  have 
severed  them  from  it  Had  they  been  parts  of  the  city  when  the  contracts 
were  made,  and  subsequently  been  severed  from  it,  no  one  could  successfully 
contend  they  would  have  remained  liable  to  city  taxation  for  any  city  purpose. 
It  is  evident,  therefore,  that  neither  any  vested  right  nor  any  contract  obliga- 
tion was  disturbed  by  the  act  of  1869,  which  declared  those  wards  exempt  from 
taxation  for  any  debt  contracted  before  they  were  incorporated  into  the  city. 

§  1885.  A  law  exempting  from,  liability  to  antecedent  contracts  property 
annexed  to  a  city  does  not  violate  the  oonetitiUion  of  the  United  States  nor  that  qf 
the  state  qf  Tennessee. 

l^or  do  we  perceive  that  the  act  of  1869  violated  any  other  provision  of  the 
state  constitution  to  which  our  attention  has  been  called.  It  was  not  a  law  for 
the  benefit  of  individuals,  inconsistent  with  the  general  laws  of  the  land;  nor 
did  it  grant  immunities  or  exemptions  not  extended  to  all  individuals  in  like 
condition ;  nor  did  it  deprive  any  person  of  property  without  the  judgment  of 
his  peers  or  the  law  of  the  land.  It  has  been  argued  on  behalf  of  the  relator 
that  the  act  violated  the  principles  of  taxation  established  by  the  constitution, 
requiring  taxation  of  all  propert}^  within  the  taxing  district,  forbidding  the 
exemption  of  any  except  such  as  the  constitution  declares  may  be  exempted, 
and  requiring  that  taxes  shall  be  equal  and  uniform.  We  have  not  been  able 
to  feel  the  force  of  this  objection.  We  find,  nothing  in  the  provisions  of  the 
constitution  to  which  we  have  been  referred  that  justifies  it.  Surely  the  legis- 
lature is  not  prohibited  from  declaring  what  districts  shall  be  liable  to  taxation 
for  local  uses,  and  the  act  of  1869  was  but  an  exertion  of  this  power. 

§  1886,  A  party  cannot  be  heard  to  complain  qf  an  order  made  at  his  own 
instance. 

The  second  assignment  of  error  is  that  the  alias  writ  of  mandamus  com- 
manded the  levy  of  the  additional  tax,  excluding  from  its  operation  the  prop- 
erty on  which  the  assessments  by  the  front  foot  for  the  cost  of  the  pavement 
had  been  paid.  Whether  the  exclusion  was  erroneously  directed  or  not  we  are 
not  now  called  upon  to  determine,  for  the  relator  cannot  be  heard  to  insist  that 
it  was.  The  action  of  the  court  was  in  this  particular  exactly  what  he  asked. 
He  presented  a  petition  asking  that  such  property  should  be  excluded  from  the 
levy,  and  he  cannot  now  be  permitted  to  complain  in  this  court  of  an  order 
made  in  the  inferior  court  at  his  instance. 

§  1887.  The  basis  of  validation  is  immaterial  to  a  city  creditor  so  long  as  he 
cbtains  his  dues. 

The  remaining  assignment  of  error  is  that  the  court  ordered  the  additional 

levy  to  be  made  on  the  assessment  for  1876,  instead  of  the  assessment  for  1875. 
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It  does  not  appear  certainly  that  such  was  the  order  of  the  court.  It  was 
made  on  the  2d  of  March,  1876,  and  it  directed  the  mayor  and  council  to  levy 
the  additional  tax  when  they  next  levied  taxes.  Whether  the  basis  of  the 
levy  was  to  be  the  assessment  of  1875  or  that  of  1876  is  not  clear,  nor  is  it  a 
matter  of  any  importance.  It  is  not  claimed  that  the  aggregate  assessment  for 
the  latter  year  was  less  in  amount  than  that  of  the  former.  It  is  not,  there- 
fore, apparent  that  the  relator  was  hurt  by  the  order.  The  city  is  required  to- 
levy  a  tax  sufficient  in  amount  to  yield  to  him  the  sum  mentioned,  and  that 
secures  his  rights. 

Judgment  affirmed. 

MEMPHIS  V.  UNITED  STATES. 
(7  Otto,  29a-2»9.     1877.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Tennessee. 

For  the  matefial  facts  in  this  case  see  the  preceding  case  of  United  States  v^ 
Memphis,  7  Otto,  284. 

Opinion  by  Mr.  Justice  Strong. 

The  important  question  in  this  case  is  whether  the  law  of  the  state  empow- 
ered the  city  of  Memphis  to  levy  the  tax  which  by  the  writ  of  maiidamtis  it 
was  commanded  to  levy.  If  it  did  not,  the  award  of  the  writ  cannot  be  sus- 
tained, for  a  mandamus  will  not  be  granted  to  compel  the  levy  of  a  tax  not 
authorized  by  law.  By  an  act  of  the  legislature  passed  on  the  18th  of  March, 
1873,  it  was  enacted  as  follows:  "That  where  an  incorporated  town  or  city 
has,  by  virtue  of  presumed  authority  to  lay  special  assessments  for  specific  pur- 
poses, levied  and  collected  taxes  or  special  assessments,  the  right  to  make  which, 
levy  and  assessment  was  afterwards  declared  void  by  the  supreme  court  of  the 
state,  said  town  or  city  shall  have  the  power  to  levy  a  tax,  in  addition  to  all 
other  taxes  allowed  by  law  to  be  levied,  sufficient  to  cover  the  entire  cost  of 
the  improvement,  with  interest  thereon,  for  which  said  special  assessments  were 
illegally  made ;  and  in  the  levying  of  such  additional  tax  authority  is  hereby 
given  to  such  town  or  city  to  allow  as  valid  payments  on  said  additional  tax 
any  sum  or  sums,  with  interest,  paid  by  persons  in  satisfaction,  or  in  part  satis- 
faction, of  said  special  assessments,  illegally  levied  and  collected  as  aforesaid." 

§  1888.  A  creditor  by  contract  haa  a  vested  right  to  existing  remedies  or  their 
equivalent 

This  statute,  it  is  true,  was  not  in  existence  when  the  plaintiffs  contract 
with  the  city  was  made,  but  it  is  confessedly  available  for  him  unless  it  was  re- 
pealed before  he  acquired  any  rights  under  it.  Plainly  it  was  enacted  to  meet 
his  case ;  and  had  there  been  no  repeal,  the  question  now  raised  would  not  be 
before  us.  It  is  claimed,  however,  that  it  was  repealed  before  the  circuit  court 
awarded  the  m^nda^musy  and  what  was  the  effect  of  that  legislative  .action  upon 
the  power  of  the  court  in  this  case  becomes,  therefore,  a  very  important  ques- 
tion. It  is  an  acknowledged  principle  that  a  creditor  by  contract  has  a  vested 
right  to  the  remedies  for  the  recovery  of  the  debt  which  existed  at  law  when 
the  contract  was  made,  and  that  the  legislature  of  a  state  cannot  take  them 
away  without  impairing  the  obligation  of  the  contract,  though  it  may  niodify 
them,  and  even  substitute  others,  if  a  sufficient  remedy  be  left,  or  another  suffi- 
cient one  be  provided.    The  law  is  in  effect  a  part  of  the  contract 

§  1889*  JS^ew  remedy  authorized  after  a  contract  is  made. 

But  it  is  not  so  clear  that  when  a  new  remedy  is  authorized  after  a  contract 
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has  been  made,  that  remedy  ma^  not  be  wholly  taken  away  by  the  legislature, 
before  any  vested  rights  have  been  acquired  under  it.  In  such  a  case  the  par- 
ties did  not  contract  with  reference  to  it,  and  it  did  not  enter  into  their  agree- 
ment. It  had  nothing  to  do  with  the  obligations  they  assumed.  It  is,  however, 
no  less  true  that  vested  rights  may  be  acquired  by  the  creditor  under  it  and  by 
virtue  of  it;  and  when  such  rights  have  been  acquired,  they  are  beyond  the 
reach  of  the  legislature,  and  the  repeal  of  the  law  will  not  affect  them.  As  to 
them,  the  law  continues  in  force,  notwithstanding  its  repeal. 

§  1890*  The  rights  of  a  jvdginent  creditor  cannot  he  affected  by  changes  in 
Ugidoition, 

In  this  case  the  relator  recovered  his  judgment  against  the  city  on  the  16th 
of  March,  1875.  Into  that  judgment  his  contract  was  merged,  and  it  no  longer 
had  any  legal  existence.  If,  as  asserted  by  Blackstone,  the  judgment  was  itself 
a  contract,  the  remedies  for  its  enforcement,  existing  at  the  time  when  it  was 
recovered,  could  not  be  taken  away  either  by  direct  legislation,  or  indirectly, 
by  repealing  the  law  which  gave  those  remedies.  And  if  the  judgment 
may  not  be  considered  a  contract  of  record,  still  the  vested  rights  it  gave 
to  the  relator,  whatever  they  were,  are  equally  secure  against  legislative  inva- 
sion. 

§  1891.  Under  the  constitution  of  Tennessee  an  act  of  t/ie  legislature  does  not 
become  a  law  until  approved  by  the  governor. 

After  the  judgment  was  obtained  an  execution  was  issued  to  collect  the 
amount  of  it,  and  on  the  22d  of  March,  1875,  the  alternative  mandamus  was 
issued  to  compel  the  levy  of  the  tax  of  which  the  city  now  complains.  It 
was  not  until  after  ail  this  that  the  act  of  March  18,  1873,  was  repealed.  The 
act  repealing  it  was  approved  by  the  governor  on  the  23d  of  March,  1875,  and 
it  became  a  law  only  from  the  time  of  his  approval.  Such  is  the  generally  re- 
ceived doctrine.  See  cases  cited  in  4  Abb.  Nat.  Dig.,  223.  It  is  said,  however, 
the  rule  in  Tennessee  is  different;  and  it  is  contended  that  as  the  act  passed 
the  two  houses  on  the  20th  of  March,  though  not  approved  by  the  governor 
tmtil  the  23d,  it  took  effect,  by  relation,  on  the  day  of  its  passage  through  the 
two  houses;  and  we  are  referred  to  Dyer  v.  States,  Meigs  (Tenn.),  237-255,  and 
to  Turner  u  Oburn,  2  Coldw.  (Tenn.),  460.  Those  decisions  were  under  the 
constitution  of  1834,  which  did  not  require  the  approval  of  the  governor,  or  a 
passage  of  the  bill  over  his  objection,  to  make  a  binding  statute,  as  the  consti- 
tution of  1870  does.  It  is  true  the  earlier  constitution  required  the  signature 
of  an  act  by  the  respective  speakers  of  the  house.  That  was  for  the  purpose 
of  attestation  only,  and  the  act  was  then  said  to  take  effect  on  the  day  of  its 
passage.  The  later  constitution  demands  the  same  signatures,  and  it  demands 
more,  namely,  the  approval  of  the  governor.  It  also  ordains  that  no  bill  shall 
become  a  law  until  it  shall  have  received  his  approval,  or  shall  have  been  oth- 
erwise passed  under  the  provisions  of  the  constitution ;  that  is,  as  we  under- 
stand it,  over  his  refusal  to  approve.  The  executive  is  thus  made  a  necessary 
constituent  of  the  law-making  power.  If  with  this  be  considered  the  declara- 
tion of  the  constitution,  that  no  retrospective  law,  or  law  impairing  the  obliga- 
tion of  contracts,  shall  be  made,  the  conclusion  is  inevitable  that  the  repealing 
act  had  no  effect  upon  anything  that  was  done  before  March  23,  1875.  But 
before  that  day  we  think  the  relator  had  acquired  a  vested  right  by  his  judg- 
ment and  his  alternative  writ  of  7nandamus  to  have  a  tax  levied  sufficient  to 
pay  the  debt  due  to  him  from  the  city, —  a  right  of  which  he  could  be  deprived 
by  no  subsequent  action  of  the  legislature. 
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§  1892.  An  act  which  is  a  mere  gratuity  may  he  repealed  before  any  rights 
vest  under  it 

We  do  not  deny  that  it  is  competent  for  a  legislature  to  repeal  an  aot  which, 
when  it  was  passed,  was  a  mere  gratuity,  if,  while  it  was  in  existence,  no  vested 
rights  have  been  acquired  under  it  or  in  virtue  of  it.  But  such,  we  think,  is 
not  this  case.  Indeed,  there  are  very  strong  reasons  for  holding  that  the  act  of 
March  18,  1878,  never  was  a  gratuity.  By  the  act  of  1866  the  legislature  in- 
vited contracts  with  the  city  for  grading  and  paving,  offering  to  the  contractors 
the  security  of  assessments  upon  the  owners  of  property  abutting  on  the  im- 
proved streets.  !N^o  doubt  it  supposed  it  had  the  power  to  give  such  security  or 
such  a  remedy  to  tho  contractor.  No  doubt  both  the  city  and  the  contractor 
thought  such  a  power  existed.  It  turned  out  that  they  were  all  mistaken.  The 
contractor,  by  this  mutual  mistake,  was  led  into  the  expenditure  of  much  labor 
and  money,  and  the  city  enjoyed  the  benefit  of  the  expenditure.  The  security 
promised  for  reimbursement  to  him  having  failed,  the  legislature  and  the  city 
having  held  forth  unfounded  expectations  to  him,  by  which  he  was  induced  to 
enter  into  the  contract,  there  was  the  highest  moral  obligation  resting  alike 
upon  the  state  and  upon  the  city  to  provide  a  substitute  for  the  remedy  which 
had  proved  to  be  of  no  value.  This  substitute  was  provided  by  the  act  of  1873. 
It  was  merely  adding  a  legal  to  a  moral  obligation.  It  should  not  be  consid- 
ered a  mere  gratuity.  It  took  the  place  of  a  resort  to  abutting  lot-owners,  and 
if  the  contractor  could  not  have  been  deprived  of  that,  had  it  been  authorized 
by  the  constitution,  the  thing  substituted  for  it  should,  in  justice  and  common 
honesty,  be  regarded  as  equally  secure  for  bis  indemnity.  But  if  we  are 
in  error  in  this,  it  is  still  enough  that  by  his  judgment  and  his  writ  of  mAm-- 
damus  he  acquired  a  vested  right  to  have  the  tax  collected  which  the  writ 
ordered. 

§  1893.  The  effect  of  a  repeal  of  a  statute  on  pending  proceedings. 

The  code  of  Tennessee,  section  49,  declaratory  of  the  law  of  the  state  respect* 
ing  the  effect  of  repealing  statutes,  is  as  follows:  ^^  The  repeal  of  a  statute  does 
not  affect  any  right  which  accrued,  any  duty  imposed,  any  penalty  incurred, 
nor  any  proceeding  commenced  under  or  by  virtue  of  the  statute  repealed.^' 
Thus  has  been  established  a  rule  for  the  construction  of  repealing  statutes.  If 
now  the  rule  be  applied  to  the  act  of  March  23, 1875,  R  is  manifest  that  act  did 
not  affect  any  right  that  had  before  its  passage  accrued  to  Brown,  the  relator, 
under  or  by  virtue  of  it,  or  any  proceeding  commenced  by  him  under  it.  But 
certainly  under  his  judgment  recovered  in  1875  he  had  a  right  to  have  a  tax 
levied  sufficient  to  pay  it,  so  long  as  the  act  of  1873  remained  in  force^  and  he 
had  the  right  in  virtue  of  that  act.  So  when  the  alternative  m^ndaynus  was 
issued,  March  22,  1875,  a  proceeding  was  commenced  under  or  by  virtue  of  the 
statute.  And  if  the  repealing  act  affected  that  proceeding,  or  took  away  the 
right  the  relator  had  in  force  of  his  judgment,  it  was  retrospective  in  its  oper- 
ation, and  it  was  therefore  prohibited  by  the  constitution.  In  Fisher's  Negroes 
V.  Dabbs,  6  Yerg.  (Tenn.),  119,  it  was  said  by  the  court  that  *'  a  distinction  be- 
tween the  right  and  the  remedy  is  made  and  exists.  But  where  the  remedy 
has  attached  itself  to  the  right,  and  is  being  prosecuted  by  due  course  of  law, 
to  separate  between  them  and  take  away  the  remedy  is  to  do  violence  to  the 
right,  and  comes  within  the  reason  of  that  provision  of  our  constitution  which 
prohibits  retrospective,  or,  in  other  words,  retroactive,  laws  from  being  passed, 
or  laws  impairing  the  obligation  of  contracts."  Vide  Richardson  v.  The  State, 
3  Coldw.  (Tenn.),  122.    For  these  reasons  we  think  that,  so  far  as  relates  to  the 
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oase  of  Brown,  the  relator,  the  act  of  March  18,  1873,  remains  in  force,  and 
that  the  city  of  Memphis  has  power  under  that  act  to  levy  and  collect  the  tax 
which  was  directed  by  the  mandamus. 

§  1894.  Direction  that  the  tax  to  be  levied  he  paid  in  lawful  money. 

The  remaining  questions  in  the  case  are  of  minor  importance.  It  is  said 
there  was  error  in  adjudging  that  the  tax  to  be  levied  should  be  payable  only 
in  lawful  money  of  the  United  States.  We  do  not  perceive  in  this  any  error. 
The  judgment  of  the  relator  could  be  paid  only  with  such  money;  and  the  tax 
ordered  was  to  be  sufficient  in  amount,  after  making  due  allowances  for  all 
delinquencies,  insolvencies  and  defaults,  etc.,  to  realize  $125,000  each  year  for 
the  years  1875,  1876,  respectively,  and  as  much  of  said  sum  for  the  remaining 
year  (1877)  as  may  be  required  to  pay  and  satisfy  the  balance  of  the  decree  in 
favor  of  the  relator,  with  interest  and  costs,  not  satisfied  by  former  taxes  col- 
lected and  paid.  The  meaning  of  the  writ  is  that  sufficient  money  shall  be 
collected.  If  the  city  elect  to  credit  in  payment  of  the  levy  what  the  lot- 
owners  have  paid,  the  mxindamus  does  not  forbid  it;  but  a  sufficient  levy  must 
be  made  and  collected  to  raise  in  money  the  sums  ordered  to  be  paid  in  satis- 
faction of  the  decree  in  favor  of  the  relator.    This  was  plainly  right. 

The  only  other  assignment  worthy  of  notice  is  that  there  was  error  in 
holding  that  a  new  and  further  tax  be  laid,  sufficient  to  pay  the  entire  decree 
for  $292,133.47,  the  return  to  the  alternative  writ  disclosing  that  under  a 
former  mandate  of  the  court  the  city  of  Memphis  had  made  a  special  levy  of 
$302,742.69  for  the  purpose  of  paying  the  relator's  decree ;  that  of  said  levy 
$132,742.69  had  been  collected  and  paid  to  the  relator,  and  that  the  remainder, 
$170,000,  was  being  collected  and  paid  over  as  fast  as  possible.  This  assign- 
ment is  manifestly  evasive.  The  former  mandate  was  not  for  the  satisfaction 
of  the  decree  of  March,  1875.  But  if  it  was,  it  would  make  no  difference.  It 
is  the  most  the  city  can  ask,  that  it  be  assumed  the  former  mandate  had  been 
obeyed,  and  that  all  had  been  collected  that  could  be  collected  under  the  levy. 
What  has  not  been,  therefore,  cannot  aid  in  satisfying  the  decree,  and  it  is  not 
alverred  that  any  part  of  the  $170,000  can  be.  Notwithstanding  the  mcmdamvs^ 
it  is  in  the  power  of  the  city  to  relieve  herself  from  its  binding  force  by  paying 
the  debt  due  the  relator.  If  she  can  collect  anything  by  virtue  of  past  levies, 
to  the  extent  of  the  collection  she  will  be  relieved  from  levying  additional 
taxes,  but  the  debt  must  be  paid. 

Judgmetit  affirmed. 

BEERS  V.  STATE  OF  ARKANSAS. 
(20  Howard,  527-o3a     1857.) 

Errob  to  the  Supreme  Court  of  Arkansas. 

§  1895.  Law  authorizing  suit  against  state  is  not  a  contract. 

Opinion  by  Taney,  C.  J. 

This  was  an  action  of  covenant,  brought  in  the  circuit  court  for  Pulaski 
county,  in  the  state  of  Arkansas,  to  recover  the  interest  due  on  sundry  bonds 
issued  by  the  state,  and  which  the  state  had  failed  to  pay  according  to  its 
contract. 

The  constitution  of  the  state  provides  that  ^^  the  general  assembly  shall  direct 
by  law  in  what  courts  and  in  what  manner  suits  may  be  commenced  against 
the  state.''  And  in  pursuance  of  this  provision  a  law  was  accordingly  passed ; 
and  it  is  admitted  that  the  present  suit  was  brought  in  the  proper  court  and  in 
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the  manner  authorized  by  that  law.  The  suit  was  instituted  in  the  circuit  court 
on  the  21st  of  November,  1854.  And  after  it  was  brought,  and  while  it  was 
pending  in  the  circuit  court,  the  legislature  passed  an  act,  which  was  approved 
on  the  7th  of  December,  1854,  which  provided  "that  in  every  case  in  which 
suits  or  any  proceedings  had  been  instituted  to  enforce  the  collection  of  any 
bond  or  bonds  issued  by  the  state,  or  the  interest  thereon,  bofore  any  judg- 
ment or  decree  should  be  rendered,  the  bonds  should  be  produced  and  filed  in 
the  office  of  the  clerk,  and  not  withdrawn  until  final  determination  of  the  suit 
or  proceedings,  and  full  payment  of  the  bonds  and  all  interest  thereon ;  and 
might  then  be  withdrawn,  canceled  and  filed  with  the  state  treasurer,  by  order 
of  the  court,  but  not  otherwise."  And  the  act  further  provided,  that  in  every 
case  in  which  any  such  suit  or  proceeding  had  been  or  might  be  instituted,  the 
oourt  should,  at  the  first  term  after  the  commencement  of  the  suit  or  proceed- 
ing, whether  at  law  or  in  equity,  or  whether  by  original  or  cross  bill,  require 
the  original  bond  or  bonds  to  be  produced  and  filed;  and  if  that  were  not  done, 
and  the  bonds  filed  and  left  to  remain  filed,  the  court  should,  on  the  same  day, 
dismiss  the  suit,  proceeding  or  cross-bill. 

Afterwards,  on  the  25th  of  Jane,  1855,  the  state  appeared  to  the  suit,  by  its 
attorney,  and  without  pleading  to  or  answering  the  declaration  of  the  plaintiff, 
moved  the  court  to  require  him  to  file  immediately  in  open  court  the  bonds  on 
which  the  suit  was  brought,  according  to  the  a6t  of  assembly  above  mentioned ; 
and  if  the  same  were  not  filed,  that  the  suit  be  dismissed.  Upon  this  motion, 
after  argument  by  counsel,  the  court  passed  an  order  directing  the  plaintiff  to 
produce  and  file  in  court,  forthwith,  the  bonds  mentioned  and  described  in  the 
declaration.  But  he  refused  to  file  them,  and  thereupon  the  court  adjudged 
that  the  suit  be  dismissed,  with  costs. 

This  judgment  was  afterwards  aOirmed  in  the  supreme  court  of  the  state, 
and  this  writ  of  error  is  brought  upon  the  last-mentioned  judgment  The  error 
assigned  here  is,  that  the  act  of  December  7,  1854,  impaired  the  obligations  of 
the  contracts  between  the  state  and  the  plaintiff  in  error,  evidenced  by  and 
contained  in  each  of  the  said  bonds,  and  the  indorsement  thereon,  and  was 
therefoi*e  null  and  void,  under  the  constitution  of  the  United  States.  The  ob- 
jection taken  to  the  validity  of  the  act  of  assembly  canno^  be  maintained.  It 
is  an  act  to  regulate  the  proceedings  and  limit  the  jurisdiction  of  its  own  courts 
in  suits  where  the  state  is  a  party  defendant,  and  nothing  more. 

§  1896.  A  state  is  not  sitable  in  its  own  courtSj  but  it  may  waive  the  privilege 
and  7nay  prescribe  any  conditions  it  may  see  fit  to  impose. 

It  is  an  established  principle  of  jurisprudence  in  all  civilized  nations  that  the 
sovereign  cannot  be  sued  in  its  own  courts,  or  in  any  other,  without  its  consent 
and  permission;  but  it  may,  if  it  thinks  proper,  waive  this  privilege,  and  per- 
mit itself  to  be  made  a  defendant  in  a  suit  by  individuals,  or  by  another  state. 
And  as  this  permission  is  altogether  voluntary  on  the  part  of  the  sovereignty, 
it  follows  that  it  may  prescribe  the  terms  and  conditions  on  which  it  consents 
to  be  sued,  and  the  manner  in  which  the  suit  shall  be  conducted,  and  may 
withdraw  its  consent  whenever  it  may  suppose  that  justice  to  the  public  re- 
quires it. 

Arkansas,  by  its  constitution,  so  far  waived  the  privilege  of  sovereignty  as  to 

authorize  suits  to  be  instituted  against  it  in  its  own  courts,  and  delegated  to  its 

general  assembly  the  power  of  directing  in  what  courts,  and  in  what  manner, 

the  suit  might  be  commenced.     And  if  the  law  of  1854  had  been  passed  before 

the  suit  was  instituted,  we  do  not  understand  that  any  objection  would  have 
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been  made  to  it.  The  objection  is,  that  it  was  passed  after  this  suit  was  insti- 
tuted, and  contained  regulations  with  which  the  plaintiff  could  not  conven- 
iently comply.  But  the  prior  law  was  not  a  contract.  It  was  an  ordinary  act 
of  legislation,  prescribing  the  conditions  upon  which  the  state  consented  to 
waive  the  privilege  of  sovereignty.  It  contained  no  stipulation  that  these  reg- 
ulations should  not  be  modified  afterwards,  if,  upon  experience,  it  was  found 
that  further  provisions  were  necessary  to  protect  the  public  interest;  and  no 
such  contract  can  be  implied  from  the  law,  nor  can  this  court  inquire  whether 
the  law  operated  hardly  or  unjustly  upon  the  parties  whose  suits  were  then 
pending.  That  was  a  question  for  the  consideration  of  the  legislature.  They 
might  have  repealed  the  prior  law  altogether,  and  put  an  end  to  the  jurisdic- 
tion of  their  courts  in  suits  against  the  state,  if  they  had  thought  proper  to  do 
so,  or  prescribe  new  conditions  upon  which  the  suits  might  still  be  allowed  to 
proceed.  In  exercising  this  latter  power,  the  state  violated  no  contract  with 
the  parties;  it  merely  regulated  the  proceedings  in  its  own  courts,  and  limited 
the  jurisdiction  it  had  before  conferred  in  suits  when  the  state  consented  to  be> 
a  party  defendant 

§  1897.  Judgment  of  state  court  dismissing  suit  cannot  he  reviewed  hy  supreme 
court. 

Nor  has  the  state  court,  in  the  judgment  brought  here  for  review,  decided 
anything  but  a  question  of  jurisdiction.  It  has  given  no  decision  in  relation  to 
the  validity  of  the  contract  on  which  the  suit  is  brought,  nor  the  obligations  it 
created,  or  the  rights  of  parties  under  it.  It  has  decided,  merely,  that  it  has 
no  right  under  the  laws  of  the  state  to  try  these  questions,  unless  the  bonds', 
given  by  the  state  are  filed.  The  plaintiff  refused  to  file  them  pursuant  to  the 
order  of  the  court,  and  the  case  was  thereupon  dismissed,  for  want  of  jurisdic- 
tion in  the  court  to  proceed  further  in  the  suit.  There  is  evidently  nothing  in 
the  decision,  nor  in  the  act  of  assembly  under  which  it  was  made,  which  in  any 
degree  impairs  the  obligation  of  the  contract,  and  nothing  which  will  authorize 
this  court  to  reverse  the  judgment  of  the  state  court. 

The  writ  of  error  must,  therefore,  be  dismissed,  for  want  of  jurisdiction  in 
this  court.  The  two  cases  of  William  A.  Platenius,  administrator  of  James 
Holford,  against  the  state  of  Arkansas,  in  covenant,  are  the  same  in  all  re- 
spects with  the  one  above  decided,  and  must,  also,  for  the  same  reasons,  be  dis- 
missed for  want  of  jurisdiction,  [a) 

RAILROAD  COMPANY  v,  TENNESSEE. 
(11  Otto,  387-341.    1S79.) 

Ebbob  to  the  Supreme  Court  of  Tennessee. 

Opinion  by  Waiik,  C.  J. 

Statement  of  Facts. —  On  the  19th  of  January,  1838,  the  state  of  Tennessee 
established  a  bank  in  its  own  name  and  for  its  own  benefit,  and  pledged  its 
faith  and  credit  to  give  indemnity  for  all  losses  arising  from  any  deficiency  in 
the  funds  specifically  appropriated  as  capital.  The  state  was  the  only  stock- 
holder, and  entitled  to  all  the  profits  of  the  business.  The  bank  was  by  its 
charter  capable  of  suing  and  being  sued.  At  that  time  the  constitution  of  the 
state  contained  this  provision :  *'  Suits  may  be  brought  against  the  state  in 
such  manner  and  in  such  courts  as  the  legislature  may  by  law  direct.^'    Art.  1, 

(a)  The  case  of  Bank  of  Washington  v.  Arkansas,*  90  How..  630,  was  a  bill  in  equity  to  recover  money  due  on 
ttate  bonds,  and  was  disposed  of  on  the  principles  involved  in  the  above  case. 
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sec.  17.  No  law  had  then  been  passed  giving  effect  to  this  express  grant  of 
power,  but  in  1855  it  was  enacted  that  actions  might  be  instituted  against  the 
state  under  the  same  rules  and  regulations  that  govern  actions  between  private 
citizens,  process  being  served  on  the  district  attorney  of  the  district  in  which 
the  suit  was  instituted.  Code,  sec.  2807.  No  power  was  given  the  courts  to 
enforce  their  judgments,  and  the  money  could  only  be  got  through  an  appropri- 
ation by  the  legislature. 

In  1865  this  law  was  repealed,  and  after  that  there  was  no  law  prescribing 
the  manner  or  the  courts  in  which  suits  could  be  brought  against  the  state. 
On  the  16th  of  February,  1866,  an  act  was  passed  to  wind  up  and  settle  the 
affairs  of  the  bank,  under  which  an  assignment  of  all  the  property  was  made 
to  Samuel  Watson,  trustee.  Afterwards,  on  the  16th  of  May,  1866,  the  state 
and  the  trustee  filed  a  bill  in  equity,  in  the  chancery  court  at  Nashville,  against 
the  bank  and  its  creditors,  for  an  account  of  debts  and  assets  and  a  decree  of 
distribution.  At  the  November  term,  1872,  of  the  court,  the  Memphis  & 
Charleston  Eailroad  Company  was  admitted  as  a  defendant  to  this  suit,  and 
given  leave  to  file  a  cross-bill.  This  cross-bill  was  accordingly  filed,  and  set 
forth  an  indebtedness  from  the  bank  to  the  railroad  company,  which  accrued 
while  the  law  allowing  suits  against  the  state  was  in  existence,  and  sought  to 
enforce  the  liability  of  the  state  under  the  indemnity  clause  of  the  charter.  To 
this  bill  both  the  state  and  Watson,  the  trustee,  demurred,  and  assigned  for 
cause,  among  others,  that  the  state  could  not  be  sued.  The  demurrer  was  sus- 
tained by  the  chancery  court,  and  the  cross-bill  dismissed.  An  appeal  was 
then  taken  to  the  supreme  court  of  the  state,  where  the  decree  below  was 
affirmed,  upon  the  express  ground  that  the  repeal  of  the  law  authorizing  suits 
against  the  state  was  valid,  and  did  not  impair  the  obligation  of  the  contract 
which  the  railroad  company  had.  All  other  questions  were  waived  by  the 
court,  and  the  decision  placed  entirely  on  the  ground  that,  as  the  state  could 
not  be  sued  in  its  own  courts,  the  bill  must  be  dismissed.  To  reverse  that 
judgment  this  writ  of  error  was  brought. 

§  1898.  Whether  (he  withdrawal  of  the  right  to  sue  a  state  impairs  the  obliga- 
tion of  contracts. 

The  question  we  have  to  decide  is  not  whether  the  state  is  liable  for  the. 
debts  of  the  bank  to  the  railroad  company,  but  whether  it  can  be  sued  in  its 
own  courts  to  enforce  that  liability.  The  principle  is  elementary  that  a  state 
cannot  be  sued  in  its  own  courts  without  its  consent.  This  is  a  privilege  of 
sovereignty.  It  is  conceded  that,  when  this  suit  was  begun,  the  state  had 
withdrawn  its  consent  to  be  sued,  and  the  only  question  now  to  be  determined 
is  whether  that  withdrawal  impaired  the  obligation  of  the  contract  which  the 
railroad  company  seeks  to  enforce.  If  it  did,  it  was  inoperative,  so  far  as  this 
suit  is  concerned,  and  the  original  consent  remains  in  full  force,  for  all  the  pur- 
poses of  the  particular  contract  or  liability  here  involved. 

§  1899.  held  that  it  does  not^  where  there  is  no  power  to  enforce  the 

judgment. 

The  remedy  which  is  protected  by  the  contract  clause  of  the  constitution  is 
something  more  than  the  privilege  of  having  a  claim  adjudicated.  Mere  judi- 
cial inquiry  into  the  rights  of  parties  is  not  enough.  There  must  be  the  power 
to  enforce  the  results  of  such  an  inquiry  before  there  can  be  said  to  be  a  remedy 
which  the  constitution  deems  part  of  a  contract.  Inquiry  is  one  thing;  remedy 
another.  Adjudication  is  of  no  value  as  a  remedy  unless  enforcement  follows. 
It  is  of  no  practical  importance  that  a  right  has  been  established  if  the  right  is 
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no  more  available  afterwards  than  before.  The  constitution  preserves  only  such 
remedies  as  are  required  to  enfm^ce  a  contract. 

Here  the  state  has  consented  to  be  sued  only  for  the  purposes  of  adjudica- 
tion. The  power  of  the  courts  ended  when  the  judgment  was  rendered.  In 
effect,  all  that  has  been  done  is  to  give  persons  holding  claims  against  the  state 
the  privilege  of  having  them  audited  by  the  courts  instead  of  some  appropriate 
accounting  officer.  TV  hen  a  judgment  has  been  rendered,  the  liability  of  the 
state  has  been  judicially  ascertained,  but  there  the  power  of  the  court  ends. 
The  state  is  at  liberty  to  determine  for  itself  whether  to  pay  the  judgment  or 
not.  The  obligations  of  the  contract  have  been  finally  determined,  but  the  claim- 
ant has  still  only  the  faith  and  credit  of  the  state  to  rely  on  for  their  fulfill- 
ment. The  courts  are  powerless.  Everything  after  the  judgment  depends  on 
the  will  of  the  state.  It  is  needless  to  say  that  there  is  no  remedy  to  enforce  a 
contract  if  performance  is  left  to  the  will  of  him  on  whom  the  obligation  to 
perform  rests.  A  remedy  is  only  wanted  after  entreaty  is  ended.  Conse- 
quently that  is  not  a  remedy,  in  the  legal  sense  of  the  term,  which  can  only  be 
carried  into  effect  by  entreaty. 

It  is  clear,  therefore,  that  the  right  to  sue,  which  the  state  of  Tennessee  once 
gave  its  creditors,  was  not,  in  legal  effect,  a  judicial  remedy  for  the  enforce- 
ment of  its  contracts,  and  that  the  obligations  of  its  contracts  were  not  im- 
paired, within  the  meaning  of  the  prohibitory  clause  of  the  constitution  of  the 
United  States,  by  taking  away  what  was  thus  given.  This  renders  it  unneces- 
sary to  consider  whether,  in  this  suit,  a  cross-bill  could  have  been  maintained 
by  the  railroad  company  if  the  right  to  sue  had  been  continued,  and  also 
whether  a  remedy  given  after  the  charter  of  the  bank  was  granted,  but  in 
force  when  the  debt  of  the  bank  was  incurred,  might  be  taken  away  without 
impairing  the  obligation  of  the  contract  of  the  state  to  indemnify  the  creditors 
against  loss  by  reason  of  any  defioienpy  in  the  capital.  Neither  do  we  find  it 
necessary  to  determine  what  would  be  a  complete  judicial  remedy  against  a 
state,  nor  whether,  if  such  a  remedy  had  been  given,  the  obligation  of  a  con- 
tract, entered  into  by  the  state  when  it  was  in  existence,  would  be  impaired  by 
taking  it  away.    What  we  do  decide  is  that  no  such  remedy  was  given  in  this 

oase. 

Judgment  affirmed. 
Justices  Swatkb  and  Strong  dissented. 

TENNESSEE  v.  SNEED. 
(6  Otto,  69-75.    1877.) 

Ebrob  to  the  Supreme  Court  of  Tennessee. 

Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facts. —  In  the  month  of  March,  1874,  Bloomstein,  the  relator, 

presented  his  petition  to  the  state  circuit  court  sitting  at  Nashville,  Tennessee, 

in  which  he  stated  that  he  was  the  owner  of  certain  real  and  personal  estate, 

which  was  assessed  for  state  taxes  in  the  year  1872  to  the  amount  of  $132.60; 

that  be  tendered  to  Sneed,  who  was  collector  of  taxes  for  Davidson  county,  in 

payment  of  said  taxes,  the  amount  thereof  in  ^' funds  receivable  by  law  for 

such  purposes;"  that  the  collector  refused  to  receive  the  same,  but  issued  a 

warrant  to  his  deputy  to  collect  the  amount  claimed ;  that  he  has  ever  since 

been  ready  to  make  such  payment,  and  now  brings  said  funds  into  court  to 

abide  the  action  with  respect  thereto;  that  said  funds  consist  of  $2.60  in  legal 
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tender  currency  of  the  United  States,  and  $130  in  bills  of  the  Bank  of  Ten- 
nessee, which  were  issaed  subsequently  to  May  6,  1861,  although  some  of  them 
bear  an  earlier  date ;  that  the  bills  tendered  were  originally  made  payable  in 
gold  or  silver  coin,  and  were  embraced  within  the  twelfth  section  of  the  act 
chartering  said  bank.  He  prayed  for  an  alternative  writ  of  mandamus  to 
compel  the  collector  to  receive  the  said  bills  in  payment  of  such  taxes,  or  to 
show  cause  to  the  contrary. 

To  this  writ  the  defendant,  in  answer,  showed,  among  others,  the  following 
causes  why  the  writ  should  not  issue:  1.  That  the  suit  is  expressly  prohibited 
by  the  act  of  the  general  assembly  of  the  state,  passed  February  21, 1873,  ch.  13, 
sec.  2.  2.  That  it  is  prohibited  by  the  act  (ch.  44)  of  the  same  year.  3.  That 
the  receipt  of  such  bank-notes  in  payment  of  taxes  was  prohibited  by  the  con- 
stitution of  the  state  of  Tennessee  of  1865.  4.  That  no  such  action  lay  at  com- 
mon law  to  enforce  action  by  an  officer  in  defiance  of  the  legislative  command. 
8.  That  the  notes  were  issued  in  aid  of  the  late  war  against  the  United  States. 

The  petition  having  been  dismissed,  the  case  was  thereupon  taken  to  the 
supreme  court  of  the  state.  On  the  26th  of  May,  1875,  a  judgment  of  affirm- 
ance was  rendered.  It  is  from  this  judgment  that  the  writ  of  error  to  this 
court  is  brought. 

The  bank  in  question  was  chartered  in  the  year  1838,  and  its  charter  con- 
tained, as  its  twelfth  section,  the  following  provision :  ''  Sec.  12.  Be  it  enacted 
that  the  bills  or  notes  of  the  said  corporation  originally  made  payable,  or 
which  shall  have  become  payable,  on  demand,  in  gold  or  silver  coin,  shall  be 
receivable  at  the  treasury,  and  by  all  tax  collectors  and  other  public  officers,  in 
all  payments  for  taxes  or  other  moneys  due  the  state." 

The  judgment  of  the  supreme  court  declared  that  the  present  proceeding 
was  virtually  a  suit  against  the  state,  and  that  it  was  not  maintainable  prior  to 
the  act  of  1855,  which  act  was  carried  into  the  code  as  section  2807.  By  this 
act  it  was  provided  that  suits  might  be  brought  against  the  state  "  under  the 
same  rules  and  regulations  that  govern  actions  between  private  persons,"  and 
that  process  commencing  the  same  might  be  served  upon  the  attorneys-general 
of  the  several  districts.  This  act  was  repealed  in  1865,  many  j^ears  before  the 
commencement  of  this  proceeding,  and  again  in  1873,  by  the  acts  presently  to 
be  mentioned.  We  have  in  the  present  action  a  decision  of  the  supreme  court 
of  the  state  upon  its  own  statutes  and  modes  of  proceeding,  to  the  effect,  first, 
that  a  writ  of  mandamus^  in  a  case  like  the  present,  is  a  proceeding  against  the 
state;  and,  second,  that  it  cannot  be  sustained  in  this  case. 

On  the  28th  of  February,  1873,  the  legislature  of  Tennessee  enacted  "  that 
no  court  has,  or  shall  hereafter  have,  any  power,  jurisdiction  or  authority  to 
entertain  any  suit  against  the  state,  or  against  any  officer  of  the  state,  acting 
by  authority  of  the  state,  with  a  view  to  reach  the  state,  its  treasury  funds  or 
property;  and  all  such  suits  now  pending,  or  hereafter  brought,  shall  be  dis- 
missed as  to  the  state  or  such  officer,  on  motion,  plea  or  demurrer  of  the  law 
officer  of  the  state,  or  counsel  employed  by  the  state."  On  the  21st  of  March, 
1873,  it  enacted  "  that  in  all  cjises  in  which  an  officer  charged  by  law  with  the 
collection  of  revenue  due  the  state  shall  institute  any  proceeding,  or  take  any 
steps  for  the  collection  of  the  same,  alleged  or  claimed  to  be  due  by  said  officer 
from  any  citizen,  the  party  against  whom  the  proceeding  or  step  is  taken  shall,  if 
he  conceives  the  same  to  be  unjust  or  illegal,  or  against  any  statute  or  clause 
of  the  constitution  of  the  state,  pay  the  same  under  protest;  and  upon  his 
making  said  payment,  the  officer  or  collector  shall  pay  such  revenue  into  the 
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state  treasury,  giving  notice  at  the  time  of  payment  to  the  comptroller  that 
the  same  was  paid  under  protest;  and  the  party  paying  said  revenue  may,  at 
any  time  within  thirty  days  after  making  said  payment,  and  not  longer  there- 
after, sue  the  said  officer  having  collected  said  sum  for  the  recovery  thereof. 
And  the  same  may  be  tried  in  any  court  having  jurisdiction  of  the  amount 
and  parties;  and  if  it  be  determined  that  the  same  was  wrongfully  col- 
lected, as  not  being  due  from  said  party  to  the,  state,  for  any  reason  going  to 
the  merits  of  the  same,  then  the  court  trying  the  case  may  certify  of  record 
that  the  same  was  wrongfully  paid  and  ought  to  be  refunded;  and  thereupon 
the  comptroller  shall  issue  his  warrant  for  the  same,  which  shall  be  paid  in 
preference  to  other  claims  on  the  treasury." 

Section  2  of  the  act  provides  ''  that  there  shall  be  no  other  remedy,  in  any 
case  of  the  collection  of  revenue,  or  attempt  to  collect  revenue  illegally,  or 
attempt  to  collect  revenue  in  funds  only  receivable  by  said  officer  under  the 
law,  the  same  being  other  or  dififerent  funds  than  such  as  the  tax-payer  may 
tender  or  claim  the  right  to  pay,  than  that  above  provided;  and  no  writ  for  the 
prevention  of  the  collection  of  any  revenue  claimed,  or  to  hinder  or  delay 
the  collection  of  the  same,  shall  in  any  wise  issue,  either  injunction,  supersedeas^ 
prohibition,  or  any  other  writ  or  process  whatever;  but  in  all  cases  in  which, 
for  any  reason,  any  person  shall  claim  that  the  tax  so  collected  was  wrongfully 
or  illegally  collected,  the  remedy  for  said  party  shall  be  as  above  provided,  and 
in  no  other  manner." 

The  act  of  March  25,  1873,  provides  ^Hhat  the  several  tax  collectors  shall 
receive,  in  discharge  of  the  taxes  and  other  dues  to  the  state,  bank-notes  of  the 
Bank  of  Tennessee,  known  as  the  old  issue,  warrants  on  the  treasury  legally 
outstanding,  gold,  silver,  national  bank  notes,  and  nothing  else."  It  is  said 
that  the  acts  of  1873,  to  which  reference  is  made,  are  laws  impairing  the  obli- 
gation of  the  contract  contained  in  the  twelfth  section  of  the  bank  charter. 
This  is  done,  it  is  said,  not  by  a  direct  infraction  of  the  obligation,  but  by  plac* 
ing  such  impediments  and  obstructions  in  the  way  of  its  enforcement,  by  so 
iaipairing  the  remedies,  as  practically  to  render  the  obligation  of  no  value. 
This  is  the  only  point  in  the  case  involving  a  question  of  federal  jarisprudence, 
and  the  only  one  that  it  is  necessary  for  us  to  consider.  The  question  discussed 
by  Mr.  Justice  Swayne,  in  Walker  v.  Whitehead,  16  Wall.,  314  (§§  1642-43, 
supra)^  of  the  preservation  of  the  laws  in  existence  at  the  time  of  the  making 
of  the  contract,  is  not  before  us.  The  claim  is  of  a  subsequent  injury  to  the 
contract. 

§  1900.  Zaws  impairing  the  remedy.     Cases  cited. 

There  are,  no  doubt,  many  cases  holding  that  the  remedy  may  be  so  much 
impairod  as  to  affect  the  obligation  of  the  contract.  In  Webster  v.  Rose,  6 
ileisk.  (Tenn.),  93,  a  stay-law  was  decided  to  be  unconstitutional.  In  Blair  v. 
Williams,  4  Litt.  (Ky.),  34,  the  same  was  held  of  a  law  extending  the  time  of  a 
replevin  beyond  that  in  existence  when  the  contract  was  made.  In  Malony  v. 
Fortune,  14  la.,  417,  and  in  Cargili  v.  Power,  1  Mich.,  369,  an  extension  of 
time  for  the  redemption  of  a  pre-existing  mortgage  was  held  to  be  unconstitu- 
tional. In  Willard  v.  Longstreet,  2  Doug.  (Mich.),  172,  a  law  forbidding  the 
sale  of  property  on  execution  for  less  than  two-thirds  of  its  appraised  value 
was  held  to  be  unconstitutional  as  to  pre-existing  contracts.  In  Walker  v. 
Whitehead,  supra,  it  is  said :  ^^  Nothing  is  more  material  to  the  obligation  of 
a  contract  than  the  means  of  its  enforcement.  The  ideas  of  validity  and  rem- 
edy are  inseparable,  and  both  are  Darts  of  the  obligation  which  is  guarantied 
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by  the  constitution  against  impairment."     These  are  the  aathorities  quoted  to 
sustain  the  plaintiff^s  theory,  and  the  list  might  easily  be  enlarged. 

On  the  other  hand,  our  own  reports  and  those  of  the  states  are  full  of  case» 
holding  that  the  legislature  may  alter  and  modify  the  remedy  to  enforce  a  con- 
tract without  impairing  its  obligation.  The  case  of  Sturges  v,  Crowninshield, 
4  Wheat.,  122  (§§  1937-39,  infra\  is  among  the  first  of  the  class  where  the 
question  arose  u|:)on  the  abolition  of  the  right  of  imprisonment  of  the  debtor 
as  a  means  of  compelling  payment  of  bis  debt.  Mason  v.  Haile,  12  Wheat., 
370,  was  a  case  of  the  same  class.  Mr.  Justice  Thompson  says:  "Imprison* 
ment  of  the  debtor  .  .  .  may  be  allowed  as  a  means  of  inducing  him  to 
perform  his  contract;  but  a  state  may  refuse  to  inflict  this  punishment,  .  .  » 
and  leave  the  contract  in  full  force.  Imprisonment  is  no  part  of  the  contract^ 
and  simply  to  release  the  prisoner  does  not  impair  its  obligation."  On  the  gen* 
eral  subject,  and  for  numerous  illustrations,  reference  is  made  to  the  following 
cases,  which  it  is  not  necessary  to  examine  in  detail:  Bronson  v,  Kinzie,  1  How.^ 
311  (§§  1650-55,  supra);  Von  Hoffman  v.  City  of  Quincy,  4  Wall.,  535- 
(§§  1877-^2,  ^tipra);  Bruce  v.  Schuyler,  9  111.,  221,  in  each  of  which  a  lai^ 
number  of  cases  is  collected. 

§  1901.  The  obligation  of  a  ooniraet  is  never  impaired  when  an  efeetive 
remedy  is  provided. 

If  a  particular  form  of  proceeding  is  prohibited,  and  another  is  left  or  is  pro* 
vided  which  affords  an  effective  and  reasonable  mode  of  enforcing  the  rights 
the  obligation  of  the  contract  is  not  impaired.  Bronson  v,  Kinzie,  supra; 
Huntzinger  v.  Brock,  3  Grant's  Cases  (Pa.),  243 ;  Evans  v,  Montgomerj^  4  Watts 
&  S.  (Pa.),  218;  Read  v.  Frankfort  Bank,  23  Me.,  318.  The  rule  seems  to  be, 
that  in  modes  of  proceeding  and  of  forms  to  enforce  the  contract  the  legisla- 
ture has  the  control,  and  may  enlarge,  limit  or  alter  them,  provided  that  it  does 
not  deny  a  remedy,  or  so  embarrass  it  with  conditions  and  restrictions  as  seri^ 
ously  to  impair  the  value  of  the  right.     Bronson  v,  Kinzie,  supra, 

§  1902.  the  r&fnedy  against  illegal  taxes  may  be  changed. 

If  we  assume  that  prior  to  1873  the  relator  had  authority  to  prosecute  hia 
claim  against  the  state  by  mandamus^  and  that  by  the  statutes  of  that  year 
the  further  use  of  that  form  was  prohibited  to  him,  the  question  remains^ 
whether  an  effectual  remedy  was  left  to  him  or  provided  for  him.  We  think  the 
regulation  of  the  statute  gave  him  an  abundant  means  of  enforcing  such  right 
as  he  i30sses$ed.  It  provided  that  he  might  pay  his  claim  to  the  collector  under 
protest,  giving  notice  thereof  to  the  comptroller  of  the  treasury;  that  at  any 
time  within  thirty  days  thereafter  be  might  sue  the  officer  making  the  coUec- 
tion;  that  the  case  should  be  tried  by  any  court  having  jurisdiction,  and,  if 
found  in  favor  of  the  plaintiff  on  the  merits,  the  court  should  certify  that  the 
same  was  wrongfully  paid  and  ought  to  be  refunded,  and  the  comptroller 
should  thereupon  issue  his  warrant  therefor,  which  should  be  paid  in  preference 
to  other  claims  on  the  treasury.  This  remedy  is  simple  and  effective.  A  suit 
at  law  to  recover  money  unlawfully  exacted  is  as  speedy,  as  easily  tried,  and 
less  complicated  than  a  proceeding  by  mandamus.  Every  attorney  knows 
how  to  carry  on  the  former,  while  many  would  be  embarrassed  by  the  forms  of 
the  latter.  Provision  is  also  made  for  prompt  payment  of  the  amount  by  the 
state,  if  judgment  is  rendered  against  the  officer  on  the  merits. 

We  are  not  cited  to  any  statutes  authorizing  suits  to  be  brought  against  a 
state  directly,  and  we  know  of  none.  In  a  special  and  limited  class  of  casea 
the  United  States  permits  itself  to  be  sued  in  the  court  of  claims;  but  such  is 
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not  the  general  rale.    In  revenue  oases,  whether  arising  npon  its  internal 

revenue  laws  or  those  providing  for  the  collection  of  duties  upon  foreign  im«- 

ports^  it  adopts  the  rule  prescribed  by  the  state  of  Tennessee.     It  requires  the 

contestant  to  pay  the  amount  as  fixed  by  the  government,  and  gives  him  power 

to  sue  the  collector,  and  in  sach  suit  to  test  the  legality  of  the  tax.     There  is 

nothing  illegal  or  even  harsh  in  this.     It  is  a  wise  and  reasonable  precantion 

for  the  security  of  the  government.    No  government  could  exist  that  permitted 

the  collection  of  its  revenues  to  be  delayed  by  every  litigious  man  or  every 

embarrassed  man,  to  whom  delay  was  more  important  than  the  payment  of 

costs.     We  think  there  is  no  ground  for  the  assertion  that  a  speedy  and 

effective  remedy  is  not  provided*  to  enforce  the  claim  set  up  by  the  plaintiff. 

This  is  the  only  question  properly  before  us,  and  we  are  of  the  opinion  that  it 

presents  no  ground  for  reversing  the  judgment  of  the  court  below. 

The  other  important  questions  discussed  in  the  opinion  of  the  court  below 

and  argued  by  the  counsel  it  is  not  necessary  here  to  examine ;  they  do  not 

arise  at  this  time. 

Judgment  affirntedt 

NATIONAL  BANE  v.  SEBASTIAN  COUNTY. 
(Ciicuit  Court  for  Arkansas:  6  DOion,  414-418.    1879.) 

Opinion  by  Pakker,  J. 

Statsmeivt  of  Facts. —  The  plaintiff  in  this  action  had  a  right,  at  the  time 
snit  was  brought,  to  bring  its  action  in  a  district  or  circuit  court  of  the  United 
States.  Sees.  629  and  563  of  the  B.  S.;  Kennedy  v.  Gibson,  8  Wall.,  500; 
Cadle  V.  Tracy,  11  Blatch.,  101.  The  county,  at  the  time  of  the  issue  by  it  of 
the  several  warrants  in  suit  in  this  case,  had  a  right  to  issue  sach  warranted 
(sec.  605,  Gantt's  Digest);  and  when  such  warrants  were  issued  by  the  county 
they  were  evidences  of  a  promise  by  the  county  to  pay  whoever  might  be  the 
holder  thereof.  They  were  so  far  negotiable  as  to  pass  by  delivery,  and  only 
lacked  that  commercial  character  given  by  the  law  merchant  to  certain  kinds 
of  commercial  instruments,  which,  when  they  are  received  by  a  bona  fide^  in- 
accent  holder  for  value  before  they  are  overdue,  come  to  him  freed  from  any 
equities  to  be  set  up  by  the  maker  against  them. 

The  bank  received  these  warrants  in  the  coarse  of  its  business,  having  paid  a 
valuable  consideration  for  them.  This  it  had  a  right  to  do.  At  the  time  of  the 
issue  of  these  warrants,  when  they  were  received  by  the  bank,  and  when  suit 
was  brought  upon  them,  the  defendant,  under  the  laws  of  the  state,  was  a  body 
corporate  and  politic,  and,  by  its  name,  it  could  sue  and  be  sued,  plead  and  be 
impleaded,  defend  and  be  defended  in  any  court.  Section  937.  Gantt^s  Digest, 
provides  '^  that  each  county  which  now  exists,  or  which  may  hereafter  be 
estiblisbed,  shall  be  a  body  corporate  and  politic."  Section  938  provides 
that  ^*  all  suits  brought  by  or  against  a  county  shall  be  brought  in.  the  name  of 
or  against  the  county  by  name,  and  by  its  name  it  may  sue  and  be  sued,  plead 
and  be  impleaded,  defend  and  be  defended.''  This  was  the  law  of  the  contract 
looking  to  the  remedy  at  the  time  it  was  made. 

On  the  27th  of  Febroary,  1879,  the  legislatare  of  the  state  passed  a  law,  the 

first  section  of  which  provides  for  the  repeal  of  certain  sections  of  the  general 

law  of  the  state  which  gave  to  counties  their  corporate  character  and  provided 

that  they  might  be  sued.    Section  2  is  as  follows:    ^^  That  hereafter  all  persons 

having  demands  against  any  county  shall  present  the  same,  duly  verified 
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according  to  law,  to  the  county  coart  of  such  county,  for  allowance  or  rejec- 
tion."   .    .    . 

§  1903.  The  jurisdiction  of  ike  federal  courts  cannot  he  affected  hy  the  state 
laws. 

The  suit  in  this  case  had  been  brought,  and  was  pending  in  the  federal  court 
at  the  time  this  law  was  passed.  At  that  time  this  court  had  obtained  jurisdic- 
tion. This  act  was  evidently  passed  by  the  legislature  with  the  intent  to  take 
away  the  right  of  the  holders  of  obligations  issued  by  the  several  counties  of 
the  state  to  bring  suit  on  them  in  the  federal  courts,  although  they  might  have 
this  right  under  the  constitution  and  laws  of  the  United  States.  Can  this  be 
done?  In  the  case  of  United  States  v.  Drennen,  Hemp.,  320,  it  is  held  that 
^'  the  jurisdiction  of  the  federal  courts  is  derived  from  the  constitution  and 
laws  of  the  .United  States,  and  cannot  be  enlarged,  diminished  or  affected  by 
state  laws."  This  principle  is  sustained  by  Livingston  v.  Jefferson,  1  Marsh., 
208 ;  also  by  the  case  of  Mason  v.  Boom  Co.,  3  Wall.  Jr.,  252.  The  power  to 
contract  with  citizens  of  other  states,  who  have  a  right  to  sue  in  the  federal 
courts,  or  with  a  national  bank,  which  has  the  same  right,  implies  liability  to 
fiuit  by  such  citizens  or  such  national  bank,  and  no  statute  limitation  of  sua- 
bility can  defeat  a  jurisdiction  given  by  the  constitution  or  laws  of  the  United 
States.  Cowles  v.  Mercer  County,  7  Wall.,  118.  I  think  it  clear  that  the  juris- 
diction of  the  courts  of  the  United  States  over  controversies  cannot  be  im- 
paired by  the  laws  of  the  states  which  prescribe  the  modes  of  redress  in  their 
courts,  or  which  regulate  the  distribution  of  their  judicial  power.  Hyde  v. 
Stone,  20  How.,  175;  Suydam  v.  Broadnax,  14  Pet.,  67;  Union  Bank  v.  Jolly, 
18  How.,  603;  Payne  v.  Hook,  7  Wall.,  425. 

§  1904*  A  law  taking  away  the  right  to  sue  irk  the  federal  courts  impairs  the 
obligation  of  the  contract.     Obligation  of  contracts  defined. 

Now,  at  the  time  of  the  passage  of  this  law  the  county  had  made  its  con- 
tract; its  promise  to  pay  was  out;  its  liability  on  its  promise  was  clear;  the 
obligation  of  its  contract  was  in  existence.  Could  the  state  legislature  do  any- 
thing tv  impair  the  obligation  of  this  contract  of  the  county  ?  ''  No  state  shall 
pass  any  law  impairing  the  obligation  of  contracts,"  is  the  language  of  the 
supreme  law  of  the  land  (article  10,  section  1,  constitution  of  the  United 
States).  What  is  the  obligation  of  the  contract?  It  consists  in  the  power  and 
efficacy  of  the  law  which  applies  to  and  imposes  performance  of  the  contract 
or  the  payment  of  an  equivalent  for  non-performance.  Ogden  v.  Saunders,  12 
Wheat.,  213  (§§  1940-2003,  infra).  The  laws  which  exist  at  the  time  of  the 
making  of  a  contract,  and  in  the  place  where  it  is  made  and  to  be  performed, 
enter  into  and  make  part  of  it.  The  constitution  embraces  those  laws  alike 
which  affect  its  validity^  construction^  discharge  and  enforcement.  Von  Hoff- 
man V.  City  of  Quincy,  4  Wall.,  535  (§§  1877-82,  supra) ;  Walker  v.  White- 
head, 16  Wall.,  314  (§§  1642-43,  supra)\  Edwards  v.  Kearzey,  6  Otto,  595 
(§§  1664-71,  supra). 

In  the  case  of  Edwards  v.  Kearzey,  Mr.  Justice  Swayne  says:  "  The  obliga- 
tion of  a  contract  includes  everything  within  its  obligatory  scope.  Among 
these  elements  nothing  is  more  important  than  the  means  of  enforcement. 
This  is  the  breath  of  its  vital  existence.  Without  it  the  contract,  as  such,  in 
the  view  of  the  law,  ceases  to  be,  and  falls  into  the  class  of  ^  those  imperfect 
obligations,'  as  they  are  termed,  which  depend  for  their  fulfillment  upon  the 
will  and  conscience  of  those  upon  whom  they  rest.  The  ideas  of  right  and 
remedy  are  inseparable."    "  Want  of  right  and  want  of  remedy  are  the  same 
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thing/*  1  Bacon's  Abridgment,  title  "Actions  in  General,"  letter  B.  To 
be  in  conflict  with  the  constitution,  it  is  not  necessary  that  the  act  of  the  legis- 
lature should  import  an  actual  destruction  of  the  obligation  of  contracts.  It 
18  sufficient  that  the  act  imports  an  impairment  of  the  obligation.  If  by  the 
legislative  act  the  obligation  of  contracts  is  in  any  degree  impaired,  or,  what 
is  the  same  thing,  if  the  obligation  is  weakened  or  rendered  less  operative,  the 
constitution  is  violated,  and  the  act  is  so  far  inoperative. 

It  is  a  proposition  not  debatable  that  the  legislature  of  the  state  cannot  take 
away  the  right  of  the  plaintiff  to  sue  in  a  federal  court,  as  such  right  is  secured 
by  a  law  of  congress,  which,  with  the  constitution  of  the  United  States,  is  the 
supreme  law  of  the  land.    The  demurrer  must  therefore  be  sustained. 

Judgment  accordingly. 

RAILROAD  COMPANY  v,  HECHT. 
(5  Otto,  168-170.    1877.) 

£rror  to  the  Supreme  Court  of  Arkansas. 

§  1905*  The  legislature  may  change  tlte  mode  of  service  of  process  on  corpo- 
rations without  impairing  the  obligation  of  the  contract  expressed  in  the  charter. 

Opinion  by  Waite,  C.  J.  ' 

The  single  question  presented  by  this  record  is  whether  a  statute  which  pre- 
scribes a  mode  of  service  of  judicial  process  upon  the  Cairo  &  Fulton  Kailroad 
Company,  different  from  that  provided  for  in  its  charter,  is  void  because  it 
impairs  the  obligation  of  a  contract.  The  regulation  of  the  forms  of  admin- 
istering justice  by  the  courts  is  an  incident  of  sovereignty.  The  surrender  of 
this  power  is  never  to  be  presumed.  Unless,  therefore,  it  clearly  appears  to 
have  been  the  intention  of  the  legislature  to  limit  its  power  of  bringing  this 
corporation  before  its  judicial  tribunals  to  the  particular  mode  mentioned  in 
the  charter,  the  subsequent  legislation  upon  that  subject  was  not  invalid. 

§  190A.  "  Shall^^  and  ""^may,^^  how  construed. 

The  provision  of  the  charter  relied  upon  is  in  these  words:  "  Process  on  said 
company  shall  be  served  on  the  president  by  leaving  a  copy  to  his  address,  at 
the  principal  office  of  the  corporation,  in  the  hands  of  any  of  its  officers.  The 
said  corporation  shall  have  power  to  establish  a  principal  office  at  such  place  as 
they  may  see  fit,  and  the  same  to  change  at  pleasure."  (a)  As  against  the  gov- 
ernment, the  word  "shall,"  when  used  in  statutes,  is  to  be  construed  as  "may," 
unless  a  contrary  intention  is  manifest.  Here  no  such  intention  appears.  The 
largest  latitude  is  given  the  company  in  respect  to  the  location  of  its  principal 
office;  and  it  can  hardly  be  supposed  that  the  legislature  meant  to  deprive 
itself  of  the  power  of  providing  another  mode  of  service,  if  that  specified  was 
found  to  be  inconvenient  or  unwise.  The  provision  is  one  which  evidently 
belongs  to  remedies  against  the  corporation,  and  not  to  the  grant  of  rights. 
As  to  remedies,  it  has  always  been  held  that  the  legislative  power  of  change 
may  be  exercised  when  it  does  not  affect  injuriously  rights  which  have  been 
secured.    Sturges  v,  Crowninshield,  4  Wheat.,  122  (§§  1937-39,  infra). 

Judgment  affirmed. 

%  1907*  State  may  make  a  eontract.—  A  state  legislature  may  bind  the  state  by  a  contract^ 
which,  under  the  constitution  of  the  United  States,  the  state  cannot  impair.  Jefferson  Branch 
Bank  v.  SkeUy,*  1  Black,  436.    See  §  1764,  1766,  1786. 

g  1908.  There  is  no  constitutional  objection  to  the  exercise  of  the  power  to  make  a  binding 

oootraet  by  a  state.    State  Bank  of  Ohio  v.  Knoop,  16  How.,  869  (§^  2246-58). 

^ .  ■  '  ^.^^ ^■^— — ^^-^— ^-^^^^^^— 

(a)  Tbe  cfaange  in  Um  mode  of  serrloe  was  in  authorizing  serrice  on  other  officers. 
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8§  1009-1917.    CONSTITUTION  AND  LAWS.— OBLIGATION  OF  CONTRACTS. 

§.1909.  Adjugtlng:  <^lAlms  against  tbe  goTernmeiit.— A  res^^lution  of  congress  referring  a 
claim  against  the  government  to  the  secretary  of  war,  to  be  examined  and  adjusted,  may  be 
repealed  by  a  subsequent  resolution,  and  the  claimant's  right  to  have  his  claim  adjusted  by 
that  tribunal  destroyed,  without  impairing  any  right,  wliere  the  officer  is  made  to  act  minis- 
terjally  and  not  judicially,  and  neither  party  would  be  bound  by  his  award.  Gk>rdon  v.  United 
States,  7  Wall.,  188. 

§  1910.  A  change  of  constitation  cannot  release  a  state  from  contracts  made  under,  and 
permitted  by,  the  constitution  in  force  at  the  time.  Dodge  v,  Woolsey,  18  How.,  331  (COB- 
PORATIONS,  ^§  563-573). 

§  1911.  Bight  to  sne  the  state. —  The  constitution  and  laws  of  Alabama  giving  tiie  right 
to  sue  the  state  in  her  courts  provided  **  that,  if  judgment  should  be  rendered  against  the 
state,  it  was  the  duty  of  the  comptroller,  on  the  certificate  of  the  clerk  of  the  court,  together 
with  that  of  the  judge  who  tried  the  cause,  that  the  recovery  was  just,  to  issue  his  warrant 
for  the  amount,"  but  not  until  six  monthfi  after  the  judgment  was  recovered.  It  was  the  duty 
of  .the  treasurer  to  pay  all  warrants  drawn  on  him  by  the  comptroller,  but  the  constitution 
provided  expressly  that  no  money  should  be  drawn  from  the  treasury  but  in  consequence  of 
appropriations  made  by  law.  While  proceedings  were  pending  against  the  state  under  these 
laws,  and  before  final  hearing,  they  were  repealed,  and  the  proceedings  dismissed.  It  was 
decided  that  this  repealing  statute  was  valid  and  constitutional  as  against  the  plaintiff  in  the 
proceedings,  there  having  not  been  granted  any  such  remedy  for  the  enforcement  of  the  oon- 
tracts  of  the  state  as  might  not,  under  the  constitution  of  the  United  States,,  be  taken  away. 
BaUroad  Co.  v.  Alabama,*  11  Otto,  832.    See  §§  1793-93. 

.  §  1912.  Contract  by  a  fitate  in  rebellion. —  The  political  society  which  came  into  the  Unioiiy 
in  1796,  by  the  name  of  the  state  of  Tennessee,  has  always  remained  a  state  of  the  Union, 
and  remained  so  during  the  rebellion.  She  never  escaped  the  obligations  of  the  constitution, 
though  for  a  while  she  may  have  evaded  their  enforcement.  The  contracts  made  by  her 
ivith  her  citizens,  before  the  rebellion,  bound  her  during  and  after  the  rebellion,  and  were  at 
all  times  protected  by  the  constitution  of  the  United  States.    Keith  v.  Clark,*  7  Otto,  45i. 

§  1913.  Repeal  of  gratuitOHS  act. —  It  seems  that  it  is  competent  for  a  legislature  to  repeal 
an  act  which  was  a  mere  gratuity,  provided  that  while  it  was  in  existence  no  vested  rights 
were  acquired  under  it.  Memphis  v.  United  States,  7  Otto,  297  (g§  1888-94). 
'  <§  1914.-  Grant  of  mn  exclnstTe  right  to  an  inreiition.—  The  grant  of  an  exclusive  privilege 
to  an  invention  for  a  limited  time,  by  a  state,  implies  no  binding  and  irrevocable  contract 
with  the  people,  that  at  the  expiration  of  that  period  the  invention  shall  become  their  prop- 
erty. No  contract  is  impaired  by  a  renewal  of  the  privilege  at  the  end  of  that  period.  Evans 
V.  Eaton,  Pet.  C.  C,  323. 

§  1915.  Imposition  of  toll  contrary  to  contract. —  A  law  of  the  state  of  Pennsylvania, 
which  provided  that  carriages  carrying  the  United  States  mails  over  the  Ciimberiand  road 
should  only  pay  one-half  the  toll  dimanded  from  other  like  vehicles,  was  in  conflict  with  the 
stipulation  of  the  state,  **that  no  toll  shall  be  received  or  collected  for  the  passage  of  any 
wagon  or  carriage  laden  with  the  property  of  the  United  States,"  etc.,  contained  in  the  act 
'Which  accepted  from  the  United  States  that  portion  of  the  road  lying  within  the  limits  of  the 
state.    Searight  v.  Stokes,  3  How.,  164. 

g  1910.  Eminent  domain  —  Setting  aside  inqaisition.— A  railroad  company  was  given 
the  general  authority  to  condemn  private  prope?*ty  for  its  purposes,  and  to  pay  the  damages 
either  agreed  upon,  or  to  be  ascertained  by  inquisition  specially  provided  for  in  the  charter. 
•For  many  years  the  railroad  company  neglected  to  pay  the  damages  assessed  by  the  tribunal 
for  a  particular  tract  of  land  so  condemned,  or  to  even  tender  payment  thereof,  and  the  leg- 
islature in  the  mean  time  passed  a  law  ordering  such  inquisition  to  be  set  aside,  and  a  new  in- 
quisition to  be  had  under  the  general  laws.  The  raih'oad  company  tendered  the  amount  of 
the  awai-d,  with  interest,  before  the  actual  vacation  by  the  court  of  the  inquisition.  JETe/cf, 
that  it  acquired  no  vested  right  in  the  said  tract  until  paid  for  according  to  the  award,  and  as 
the  legislature  substantially  oi*dered  a  new  trial  before  any  rights  became  vested,  the  whole 
proceeding  was  to  be  tried  anew,  and  the  obligation  of  the  contract  of  the  charter  was  in  no 
wise  impaired.     Baltimore,  etc.,  R  Co.  v.  Nesbit,  10  How.,  395  (§§  G03-607). 

§  1917.  Louisiana  ftmding  act.— By  the  act  of  January  24,  1875,  called  the  "Funding 
Act,"  the  state  of  Louisiana  agreed  to  issue  consolidated  bonds  to  a  certain  amount,  **  or  so 
much  thereof  as  might  be  necessary,"  with  which  to  pay  off,  at  the  rate  of  sixty  cents  on  the 
dollar,  the  then  outstanding  bonds  and  warrants  of  tlie  state.  As  an  inducement  to  the  holders 
of  the  outstanding  bonds  and  warrants  to  surrender  the  same  and  receive  instead  the  consoli- 
dated bonds,  the  act  provided  that  the  consolidated  bonds  should  be  used  for  no  other  purpose 
than  this,  and  also  provided  for  the  levy  and  collection  of  an  annual  tax  to  be  set  apart  for 
the  payment  of  the  consolidated  bonds.  The  act  declared  these  provisions  to  be  a  contract 
between  the  state  and  the  holders  of  the  consolidated  bonds.    It  was  held  that  this  contract 
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was,  contrary  to  the  oonstitntion,  impaired  by  a  sabsequent  act '  authorizing  the  use  of  the 
<x>niK>lidated  bonds  to  pay  general  creditors  of  the  state  at  par.  McCoinb  v.  Board  of  Liquida- 
tion.* 2  Woods,  48. 

§  1918.  Grant  of  land.— The  charter  of  a  railroad  company,  providing  that  all  vacant  lands 
within  eight  miles  on  each  side  of  the  extension  line  of  the  road  shall  be  exempt  from  loca- 
tion or  entry  from  and  after  the  time  when  such  line  shall  be  designated  by  survey ;  that  the 
lands  so  exempted  shall  be  surveyed  by  the  company,  at  its  own  expense,  and  the  odd  sections 
reserved  for  the  company,  and  the  even  sections  for  the  use  of  the  state ;  and  that  upon  the 
grading  of  successive  sections,  it  shall  be  the  duty  of  the  commissioner  of  the  land  office  to 
issue  to  the  company,  in  its  corporate  name,  certificates  for  eight  sections  for  each  mile  so 
graded,  and  certificates  for  the  other  eight  sections  upon  the  completion  of  the  successive 
flections,  becomes,  upon  its  acceptance  and  the  commencement  and  continuance  of  the  per- 
formance of  the  conditions,  a  contract  which  the  state  cannot  violate  by  granting  certificates 
for  the  same  land  to  others.    Gray  t;.  Davis,*  1  Woods,  430.   Affirmed,  Id  Wall.,  008.   See  |^  1776. 

g  1919.  Remedies  against  a  city.—  The  act  of  Louisiana  of  1870  divests  the  courts  of  the 
Btste  of  authority  to  issue  mandamtis  against  the  officers  of  the  city  of  New  Orleans,  or  to 
compel  the  issue  of  a  warrant  for  the  payment  of  money  due  from  the  city.  It  requires  pro- 
oeedings  for  the  recovery  of  money  claimed  to  be  owing  by  the  city  to  be  conducted  in  the 
form  of  action  against  the  corporation.  It  provides  that  no  writ  of  execution  or 
i  facias  ahall  issue  against  the  city,  but  that  a  finad  judgment  against  it,  which  has 
becoBie  executory,  shall  have  the  effect  of  fixing  the  amount  of  the  plaintiiTs  demand,  and 
that  he  may  cause  a  certified  copy  of  it  to  be  filed  in  the  office  of  the  comptroller,  and  that 
thareapon  that  officer  shall  issue  a  warrant  upon  the  treasurer,  without  any  specific  appropri- 
ation therefor,  provided  there  be  sufficient  money  in  the  treasury  specially  set  apart  for  that 
purpose  in  the  annual  budget.  The  act  further  provides  that  in  case  the  amount  designated 
in  the  annual  budget  for  the  payment  of  judgments  shall  have  been  exhausted,  the  common 
council  may,  if  they  deem  proper,  appropriate  to  the  payment  of  the  judgment  the  amount 
aet  apart  in  the  annual  budget  for  contmgent  expenses ;  but  if  no  such  appropriation  is  made 
all  judgments  shall  be  paid  in  the  order  in  which  they  shall  be  filed  and  registered  in  the 
office  of  the  comptroller  from  the  first  money  next  annually  set  apart  for  that  purpose.  Held^ 
that  these  provisions  do  not  impair  the  obligation  of  contracts.  Louisiana  v.  New  Orleans,* 
12  Otto,  203. 

g  1920.  Lottery  license. —  Where  a  license  to  draw  lotteries  has  been  acted  upon,  and  under 
it  rights  have  been  vested,  it  cannot  be  withdrawn  by  the  legislature  to  the  prejudice  of  these 
rights,  and  the  power  of  the  legislature  to  recall  or  modify  it  is  to  that  extent  gone.  State 
Lottery  Co.  v.  Fitzpatrick,*  8  Woods,  222.    See  §  1781. 

%  1921.  Assessment  for  draining  swamp  lands.— There  is  no  contract  in  a  law  imposing 
an  assessment  for  a  particular  purpose  —  e,  g.,  for  draining  swamp  lands  —  that  there  shall  be 
no  subst'quent  assessment  for  the  same  purpose.  Davidson  v.  New  Orleans,  6  Otto,  97 
<gg  701-709). 

§  1922.  Grant  of  swamp  lands  to  a  state. —  It  seems  that  a  grant  of  swamp  lands  to  a 
state,  on  condition  that  they  be  appropriated  to  the  purpose  of  reclaiming  them,  is,  when 
accepted  by  the  state,  a  contract  wlioee  obligation  cannot  be  impaired.  McGK)e  v.  Mathis,  4 
WalL,  148  (^  229&-98).    See  g  1081. 

S  1928.  Liquidation  of  state  debts.—  A  statute  appointing  a  board  of  liquidation  to  liquidate 
the  debt  of  the  state,  and  to  make  arrangements  with  the  state's  creditors  for  the  taking  up 
of  old  bonds  and  the  issuance  of  new  bonds,  is  no  part  of  the  contract  of  the  old  bonds.  A 
aubeequent  act  forbidding  the  board  to  receive  the  old  bonds  as  valid  in  the  scheme  of  liqui- 
dation does  not  therefore  impair  any  contract.  If  they  are  valid  such  act  does  not  make 
them  void.     Durkee  v.  Board  of  Liquidation,*  13  Otto,  640. 

g  1924.  fl rant  of  ferry  privilege  by  court.— Where  an  act  authorized  inferior  courts  to 
establish  ferries  and  bridges,  with  the  proviso  that  the  legislature  should  at  all  times  retain 
the  power  of  making  such  alterations  in  the  establishments  made  by  the  justices  of  the  in- 
ferior courts  as  they  might  deem  proper,  the  inferior  courts  did  not  thereby  acquire  the 
authority  to  grant  an  exclusive  franchise  to  maintain  a  bridge  or  ferry;  and  a  subsequent 
act  of  the  legislature  granting  the  same  right  to  another  did  not  Impair  the  obligation  of  any 
contract  the  inferior  courts  may  have  made  in  granting  an  exclusive  privilege.  Wright  ti. 
Nagie,*  11  Otto,  791. 

g  1925.  Conpons  reeelvable  for  taxes.—  The  state  of  Virginia,  in  pursuance  of  the  pro- 
visions of  a  funding  act  of  its  legislature,  issued  its  coupon  bonds,  payable  to  bearer,  of  which 
It  was  provide<i  by  law  that  the  coupons  should  be  receivable  for  all  taxes,  debts,  dues  and 
Remands  due  the  state.  A  subsequent  law  provided  that  before  such  coupons  should  be  taken 
for  taxes,  the  taxes  duo  on  the  bond  from  which  they  were  cut  should  be  deducted.  Held, 
that  this  law  was  void  as  against  an  owner  of  the  coupons  who  was  not  the  holder  of  the 
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bond  from  which  it  was  cut,  on  the  ground  that  it  impaired  the  obligation  of  the  contract 
between  the  state  and  the  person  taking  the  coupons.     Hartman  v.  Greenhow.  12  Otto,  685. 

§  1926.  Lands  held  under  patent. — An  invasion  or  illegal  seizure  of  land  held  under  a 
patent,  on  pretense  of  exercising  the  right  of  eminent  domain,  and  claimed  to  be  done  under 
authority  of  a  state  law,  is  not  a  violation  of  any  contract  within  the  meaning  of  the  consti- 
tution.   Mills  V.  County  of  St.  Clair,  8  How.,  569.    See  §  1776. 

§  1927.  Bank  bills  reeeirable  for  taxes.—  The  charter  of  the  Bank  of  South  Carolina  pro- 
vided that  its  bills  should  be  received  by  all  tax  collectors  in  payment  of  taxes.  In  1877  the 
legislature  provided  a  mode  in  which  the  validity  of  bills  offered  and  refused  should  be  de- 
termined and  their  acceptance  compelled.  A  tax-payer  whose  bills  had  been  refused  took 
steps  preliminary  to  proceedings  to  establish  their  validity,  but  the  law  was  repealed  before 
the  proceedings  were  instituted.  Held,  that  the  act  of  1S77  created  no  new  contract  with 
the  holder  of  the  bills,  but  simply  provided  a  new  mode  of  enforcing  an  existing  one ;  and 
that  as  the  rep3aling  act  did  not  abrogate,  but  only  changed,  the  remedies  of  the  bill-holder, 
it  was  valid  and  effectual,  and  that  the  holder  of  the  bills  could  not  institute  proceedings 
nnder  the  act  after  it  was  repealed.    South  Carolina  v.  Gaillard,   11  Otto,  43;.    See  §  1770. 

§  1928.  Although  a  stipulation  in  the  charter  of  a  bank  owned  by  the  state,  that  its  notes 
shall  be  receivable  in  payment  of  all  debts  due  the  state,  is  a  contract  with  the  holders  of  such 
notes  that  cannot  be  impaired  by  a  repeal  of  the  stipulation  subsequent  to  the  issue  of  the 
notes,  yet  this  does  not  apply  to  debts  due  the  state  as  a  trustee  and  not  in  its  own  right,  or  to 
debts  due  upon  contracts  expressly  payable  in  specie  or  its  equivalent.  Paup  v.  Drew,*  10 
How.,  218;  Trigg  v.  Drew,*  10  How..  224. 

§  1929.  Where  a  bank  is  owned  by  a  state  and  conducted  by  its  agents  under  the  supervis- 
ion of  the  legislature,  it  is  held  that  a  stipulation  in  its  charter,  that  its  notes  shall  be  receiv- 
able for  all  debts  due  the  state,  is  a  contract  with  every  one  who  may  take  such  notes  that 
they  shall  be  so  received ;  and  a  repeal  of  such  provision  cannot  deprive  the  holders  of  notes» 
issued  prior  to  the  repeal,  of  their  right  to  use  them  in  discharge  of  debts  due  the  state. 
(Catron,  Daniel,  Nelson  and  Grier,  JJ.,  dissent  in  this  case,  upon  the  ground  that  the  action 
is  upon  the  treasurers  official  bond  payable  in  lawful  money,  given  before  the  incorporation 
of  the  bank,  to  recover  the  amount  of  judgment  rendered  against  the  treasurer,  no  tender  of 
payment  in  such  notes  being  made  before  judgmoat,  and  the  treasurer  having  received  for 
the  use  of  the  state  money  not  notes  of  the  bank.)    Woodruff  v.  Trapnall,*  10  How.,  190. 

§  1930.  The  provision  in  the  charter  of  the  Bank  of  Tennessee,  enacted  in  1838,  declaring 
that  the  notes  of  the  bank  should  be  receivable  for  taxes,  is  a  contract  between  every  holder 
of  such,  notes  and  the  state  that  they  will  be  received  in  payment  for  taxes  at  their  par  value. 
And  the  provision  of  the  constitution  of  that  state  of  1865,  declaring  the  notes  of  the  bank 
issued  during  the  insurrectionary  period  void  and  not  receivable  for  taxes,  is  void  as  impairing 
the  obligation  of  this  contract.  The  notes  issued  during  this  period  are  valid,  and  must  be 
received  in  payment  for  taxes,  unless  they  were  issued  for  the  purpose  of  aiding  the  rebellion, 
or  in  violation  of  the  laws  and  constitution  of  the  United  States.     Keith  v.  Clark,*  7  Otto, 

454. 

§  1981.  MIscellaneonA.—  It  is  held  that  the  statute  of  California  with  reference  to  the 
reclamation  of  swamp  lands  does  not  impair  the  obligation  of  any  contract,  either  between 
the  United  States  and  California,  or  the  United  States  and  her  patentees  or  grantees,  or  be- 
tween the  state  of  California  and  purchasers  from  her,  or  grantees  of  the  United  States.  Nor 
is  there  any  contract  found  in  the  charter  of  reclamation  district  No.  108,  the  obligation  of 
which  could  be  impaired,  within  the  meaning  of  the  constitution,  by  reason  of  the  fact  that 
an  assessment  was  levied  in  violation  of  the  provisions  of  section  7  of  the  by-laws,  which 
provides  that  **  the  trustees  shall  allow  no  indebtedness  to  accrue  in  excess  of  the  amount  of 
assessment  levied."    Reclamation  District  v.  Hagar,*  6  Saw.,  567.    See  §  1923. 

g  1982.  The  supreme  court  of  California  having  settled  the  question  that,  under  the  state 
constitution,  the  legislature  has  power  to  authorize  the  formation  of  districts  for  the  reclama- 
tion of  swamp  lands  within  the  state,  at  the  expense  of  the  lands  so  reclaimed,  it  cannot  be 
doubted  that  it  has  authority  to  include  swamp  lands  held  under  Spanish  grants,  or  under 
any  other  patent  from  the  United  States,  as  well  as  those  the  titles  to  which  are  derived  through 
the  state  under  the  Arkansas  act  granting  the  swamp  lands  to  the  several  states  in  which  they 
are  situated.    Ibid, 

§  1988.  A  state  statute  providing  that  whatever  interest  the  state  had  in  certain  lands 
escheated  to  the  state  should  b3  released  to  certain  persons  did  not  impair  the  obligation  of  a 
contract  between  the  state  auditor  and  an  attorney,  by  which  the  latter  was  to  have  one-half 
the  lands  if  he  recovered  them  for  the  state.  If  he  thus  owned  half  the  lands,  the  state  had 
by  such  act  merely  released  its  interest,  whatever  it  might  be.    Mulligan  v.  Corbins,*  7  Wall.» 

487. 
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3.  State  Insolvent  Laws. 

[See  Debtor  and  Creditor.] 

Sdmmaby  —  Power  of  the  states  to  pass  bankrupt  lavos,  §  1934.—  Law  discharging  prior  debts, 

^  1935. — Resident  and  non-resident  creditors,  §  1936. 

§  1984.  Until  the  power  to  pass  uniform  laws  on  the  subject  of  bankruptcies  be  exercised  by 
congress,  the  states  are  not  forbidden  to  pass  bankrupt  laws,  provided  they  do  not  impair  the 
obligation  of  contracts.    Sturges  v.  Crowninshield,  gg  1937-39. 

§  1985.  In  this  case  it  is  held  that  a  state  law  discharging  a  debtor  from  liability  on  a  note 
executed  before  the  law  was  passed  impaired  the  obligation  of  the  contract.    Ibid.    See  §  2017. 

g  1986.  As  between  citizens  of  the  same  state,  a  discharge  of  a  bankrupt  by  the  laws  of 
that  state  is  valid,  as  it  affects  contracts  made  after  the  enactment  of  the  law ;  as  against  cred- 
itors who  are  citizens  of  other  states,  it  is  invalid  as  to  all  contracts.  Ogden  v.  Saunders, 
^1940-3003.    See  §2001. 

[Notes.—  See  §§  2004-2018.] 

I 

STUBOES  V.  CROWNINSHIELD. 
(4  Wheaton,  122-208.    1819.) 

Ceritfioate  of  Diyibion  from  U.  S.  Circait  Coart,  District  of  Massachusetts. 

Statement  of  Facts. —  Assumpsit  on  two  notes,  dated  at  New  York  in  March, 
1811y  and  payable  in  August,  1811.  The  !New  York  legislature  passed  an  in- 
solvent law  in  April,  1811,  under  which  the  defendant  pleaded  a  discharge. 
The  questions  certified  were,  (1)  whether  the  states  can  pass  bankrupt  laws;  (2) 
whether  the  New  York  law  was  a  bankrupt  law;  (3)  whether  it  impaired  the 
obligation  of  a  contract ;  (4)  whether  the  plea  was  a  good  plea  in  bar. 

Opinion  by  Maksiiall,  C.  J. 

This  case  is  adjourned  from  the  court  of  the  United  States  for  the  jSrst  cir- 
cuit and  the  district  of  Massachusetts,  on  several  points  on  which  the  judges  of 
that  court  were  divided,  which  are  stated  in  the  record,  for  the  opinion  of  this 
court.  The  first  is:  Whether,  since  the  adoption  of  the  constitution  of  the 
United  States,  any  state  has  authority  to  pass  a  bankrupt  law,  or  whether  the 
power  is  exclusively  vested  in  the  congress  of  the  United  States?  This  question 
depends  on  the  following  clause  in  the  eighth  section  of  the  first  article  of  the 
constitution  of  the  United  States:  ^'The  congress  shall  have  power,"  etc.,  to 
*^  establish  a  uniform  role  of  naturalization,  and  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States." 

The  counsel  for  the  plaintiff  contend  that  the  grant  of  this  power  to  con- 
gress, without  limitation,  takes  it  entirely  from  the  several  states.  In  support 
of  this  proposition  they  argue  that  every  power  given  to  congress  is  necessarily 
supreme;  and  if,  from  its  nature,  or  from  the  words  of  grant,  it  is  apparently 
intended  to  be  exclusive,  it  is  as  much  so  as  if  the  states  were  expressly  forbidden 
to  exercise  it.  These  propositions  have  been  enforced  and  illustrated  by  many 
arguments,  drawn  from  different  parts  of  the  constitution.  That  the  power  is 
both  unlimited  and  supreme  is  not  questioned.  That  it  is  exclusive  is  denied  by 
the  counsel  for  the  defendant.  In  considering  this  question,  it  must  be  recol- 
lected that,  previous  to  the  formation  of  the  new  constitution,  we  were  divided 
into  independent  states,  united  for  some  purposes,  but,  in  most  respects,  sover- 
eign. These  states  could  exercise  almost  every  legislative  power,  and,  among 
others,  that  of  passing  bankrupt  laws.  When  the  American  people  created  a 
national  legislature,  with  certain  enumerated  powers,  it  was  neither  necessary. 
nor  proper  to  define  the  powers  retained  by  the  states.    These  powers  proceed^ 
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Dot  from  the  people  of  America,  but  from  the  people  of  the  several  states;  and 
remain,  after  the  adoption  of  the  constitution,  what  they  were  before,  except 
so  far  as  they  may  be  abridged  by  that  instrument.  In  some  instances,  as  in  mak- 
ing treaties,  we  find  an  express  prohibition;  and  this  shows  the  sense  of  the 
convention  to  have  been,  that  the  mere  grant  of  a  power  to  congress  did  not 
imply  a  prohibition  on  the  states  to  exercise  the  same  power.  But  it  has  never 
been  supposed  that  this  concurrent  power  of  legislation  extended  to  every  pos- 
sible case  in  which  its  exercise  by  the  states  has  not  been  expressly  prohibited. 
The  confusion  resulting  from  such  a  practice  would  be  endless.  The  principle 
laid  down  by  the  eounsd  for  the  plaintiff,  in  this  respect,  is  undoubtedly 
<K)rrect.  Whenever  the  terms  in  which  a  power  is  granted  to  congress,  or  the 
nature  of  the  power,  require  that  it  should  be  exercised  exclusively  by  congress, 
the  subject  is  as  completely  taken  from  the  state  legislatures  as  if  they  had 
been  expressly  forbidden  to  act  on  it. 

Is  the  power  to  establish  uniform  laws  on  the  subject  of  bankruptcies, 
throughout  the  United  States,  of  this  description?  The  peculiar  terms  of  the 
grant  certainly  deserve  notica  Congress  is  not  authorize  merely  to  pass  laws 
the  operation  of  which  shall  be  uniform,  but  to  establish  uniform  laws  on  the 
subject  throughout  the  United  States.  This  establishment  of  uniformity  is, 
perhaps,  incompatible  with  state  legislation  on  that  part  of  the  subject  to 
which  the  acts  of  congress  may  extend.  But  the  subject  is  divisible  in  its 
nature  into  bankrupt  and  insolvent  laws,  though  the  line  of  partition  between 
them  is  not  so  distinctly  marked  as  to  enable  any  person  to  say,  with  positive 
precision,  what  belongs  exclusively  to  the  one,  and  not  to  the  other  class  of  laws. 
It  is  said,  for  example,  that  laws  which  merely  liberate  the  person  are  insolvent 
laws,  and  those  which  discharge  the  contract  are  bankrupt  laws.  But  if  an 
act  of  congress  should  discharge  the  person  of  the  bankrupt,  and  leave  his 
future  acquisitions  liable  to  his  creditors,  we  should  feel  much  hesitation  in 
saying  that  this  was  an  insolvent,  not  a  bankrupt,  act;  and,  therefore,  uncon- 
stitutional. Another  distinction  has  been  stated,  and  has  been  uniformly 
observed.  Insolvent  laws  operate  at  the  instance  of  an  imprisoned  debtor; 
bankrupt  laws  at  the  instance  of  a  creditor.  But  should  an  act  of  congress 
authorize  a  commission  of  bankruptcy  to  issue  on  the  application  of  a  debtor, 
a  court  would  scarcely  be  warranted  in  saying  that  the  law  was  unconstitu- 
tional, and  the  commission  a  nullity.  When  laws  of  each  description  may  be 
passed  by  the  same  legislature,  it  is  unnecessary  to  draw  a  precise  line  between 
them.  The  difficulty  can  arise  only  in  our  complex  system,  where  the  legisla- 
ture of  the  Union  possesses  the  power  of  enacting  bankrupt  laws,  and  those 
of  the  states  the  power  of  enacting  insolvent  laws.  If  it  be  determined  that 
they  are  not  laws  of  the  same  character,  but  are  as  distinct  as  bankrupt  laws 
and  laws  which  regulate  the  course  of  descents,  a  distinct  line  of  separation 
must  be  drawn,  and  the  power  of  each  government  marked  with  precision. 
But  all  perceive  that  this  line  must  be,  in  a  great  degree,  arbitrary.  Although 
the  two  systems  have  existed  apart  from  each  other,  there  is  such  a  connection 
between  them  as  to  render  it  difficult  to  say  how  far  they  may  be  blended 
together.  The  bankrupt  law  is  said  to  grow  out  of  the  exigencies  of  commerce, 
and  to  be  applicable  solely  to  traders;  but  it  is  not  easy  to  say  who  must  be 
excluded  from,  or  may  be  included  within,  this  description.  It  is,  like  every 
other  part  of  the  subject,  one  on  which  the  legislature  may  exercise  an  exten- 
sive discretion. 

This  difficulty  of  discriminating  with  any  accuracy  between  insolvent  and 
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bankrupt  laws  would  lead  to  the  opinion  that  a  bankrupt  law  may  contain 
those  r^ulattons  wbioh  are  generally  found  in  insolvent  laws,  and  that  an 
insolvent  law  may  contain  those  which  are  common  to  a  bankrupt  law.  If  this 
be  correct,  it  is  obvious  that  much  inconvenience  would  result  from  that  con- 
straction  of  the  constitution  which  should  deny  to  the  state  legislatures  the 
power  of  acting  on  this  subject,  in  consequence  of  the  grant  to  congress.  It 
may  be  thought  more  convenient  that  much  of  it  should  be  regulated  by  state 
legislation,  and  congress  may  purposely  omit  to  provide  for  many  cases  to 
which  their  power  extends.  It  does  not  appear  to  be  a  violent  construction  of 
the  constitution,  and  is  certainly  a  convenient  one,  to  consider  the  power  of  the 
states  as  existing  over  such  cases  as  the  laws  of  the  Union  may  not  reach. 
But  be  this  as  it  may,  the  power  granted  to  congress  may  be  exercised  or  de- 
clined, as  the  wisdom  of  that  body  shall  decide.  If,  in  the  opinion  of  congress, 
tmiform  laws  concerning  bankruptcies  ought  not  to  be  established,  it  does  not 
follow  that  partial  laws  may  not  exist,  or  that  state  legisl-ation  on  the  subject 
must  cease.  It  is  not  the  mere  existence  of  the  power,  but  its  exercise,  which 
is  incompatible  with  the  exercise  of  the  same  power  by  the  states.  It  is  not  the 
right  to  establish  these  uniform  laws,  but  their  actual  establishment,  which  is 
inconsistent  with  the  partial  acts  of  the  states. 

It  has  been  said  that  congress  has  exercised  this  power,  and,  by  doing  so, 
has  extinguished  the  power  of  the  states,  which  cannot  be  revived  by  repealing 
the  law  of  congress.  We  do  not  think  so.  If  the  right  of  the  states  to  pass  a 
bankrupt  law  is  not  taken  away  by  the  mere  grant  of  that  power  to  congress, 
it  cannot  be  extinguished,  it  can  only  be  suspended,  by  the  enactment  of  a 
general  bankrupt  law.  The  repeal  of  that  law  cannot,  it  is  true,  confer  the 
power  on  the  states;  but  it  removes  a  disability  to  its  exercise  which  was  cre- 
ated by  the  act  of  congress. 

§  1937.  The  states  may  jxms  bankrupt  laws  in  the  absence  of  legislation  hy 
congress. 

Without  entering  further  into  the  delicate  inquiry  respecting  the  precise 
limitations  which  the  several  grants  of  power  to  congress,  contained  in  the 
constitution,  may  impose  on  the  state  legislatures,  than  is  necessary  for  the 
decision  of  the  question  before  the  court,  it  is  sufficient  to  say,  that,  until  the 
power  to  pass  uniform  laws  on  the  subject  of  bankruptcies  be  exercised  by 
congress,  the  states  are  not  forbidden  to  pass  a  bankrupt  law,  provided  it  con- 
tain no  principle  which  violates  the  tenth  section  of  the  first  article  of  the 
constitution  of  the  United  States.  This  opinion  renders  it  totally  unnecessary 
to  consider  the  question  whether  the  law  of  New  York  is,  or  is  not,  a  bankrupt 
law. 

§  1 938.  A  state  law  discharging  debts  created  before  its  passage  is  invalid. 
Obligation  of  contracts  defined. 

We  proceed  to  the  great  question  on  which  the  cause  must  depend.  Does 
tlie  law  of  New  York,  which  is  pleaded  in  this  case,  impair  the  obligation  of 
contracts,  within  the  meaning  of  the  constitution  of  the  United  States?  This 
act  liberates  the  person  of  the  debtor,  and  discharges  him  from  all  liability  for 
any  debt  previously  contracted,  on  his  surrendering  his  property  in  the  manner 
it  prescribes.  In  discussing  the  question  whether  a  state  is  prohibited  from 
passing  such  a  law  as  this,  our  first  inquiry  is  into  the  meaning  of  words  in 
^M^mmon  use.  What  is  the  obligation  of  a  contract?  and  what  will  impair  it? 
It  would  seem  difficult  to  substitute  words  which  are  more  intelligible,  or  less 
liable  to  misconstruction,  than  those  which  are  to  be  explained.    A  contract  is 
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an  agreement  in  which  a  party  undertakes  to  do,  or  not  to  do,  a  particnlar 
thing.  The  law  binds  him  to  perform  his  undertaking,  and  this  is,  of  course, 
the  obligation  of  his  contract.  In  the  case  at  bar,  the  defcDdant  has  given  his 
promissory  note  to  pay  the  plaintiff  a  sum  of  money  on  or  before  a  certain 
day.  The  contract  binds  him  to  pay  that  sum  on  that  day ;  and  this  is  its  obli- 
gation. Any  law  which  releases  a  part  of  this  obligation  must,  in  the  literal 
sense  of  the  word,  impair  it,  Mucii  more  must  a  law  impair  it  which  makes  it 
totally  invalid,  and  entirely  discharges  it.  The  words  of  the  constitution,  then, 
are  express,  and  incapable  of  being  misunderstood.  They  admit  of  no  variety 
of  construction,  and  are  acknowledged  to  apply  to  that  species  of  contract,  an 
engagement  between  man  and  man,  for  the  payment  of  money,  which  has  been 
entered  into  by  these  parties.  Yet  the  opinion  that  this  law  is  not  within  the 
prohibition  of  the  constitution  has  been  entertained  by  those  who  are  entitled 
to  great  respect,  and  has  been  supported  by  arguments  which  deserve  to  be 
seriously  considered. 

It  has  been  contended  that,  as  a  contract  can  only  bind  a  man  to  pay  to  the 
full  extent  of  his  property,  it  is  an  implied  condition  that  he  may  be  discharged 
on  surrendering  the  whole  of  it.  But  it  is  not  true  that  the  parties  have  in 
view  only  the  property  in  possession  when  the  contract  is  formed,  or  that  its 
obligation  does  not  extend  to  future  acquisitions.  Industry,: talents  ^nd  integ- 
rity constitute  a  fund  which  is  as  confidently  trusted  as  property  itself. 
Future  acquisitions  are,  therefore,  liable  for  contracts ;  and  to  release  them  from 
this  liability  impairs  their  obligation.  It  has  been  argued  that  the  states  are 
not  prohibited  from  passing  bankrupt  laws,  and  that  the  essential  principle  of 
such  laws  is  to  discharge  the  bankrupt  from  all  past  obligations;  that  the  states 
'  have  been  in  the  constant  practice  of  passing  insolvent  laws  such  as  that  of 
New  York,  and  if  the  framers  of  the  constitution  had  intended  to  deprive 
them  of  this  power,  insolvent  laws  would  have  been  mentioned  in  the  prohibi- 
tion; that  the  prevailing  evil  of  the  times,  which  produced  this  clause  in  the. 
constitution,  was  the  practice  of  emitting  paper  money,  of  making  property 
which  was  useless  to  the  creditor  a  discharge  of  his  debt,  and  of  changing  the 
time  of  payment  by  authorizing  distant  instalments.  Laws  of  this  description, 
not  insolvent  laws,  constituted,  it  is  said,  the  mischief  to  be  remedied ;  and 
laws  of  this  description,  not  insolvent  laws,  are  within  the  true  spirit  of  the 
prohibition. 

The  constitution  does  not  grant  to  the  states  the  power  of  passing  bankrupt 
laws,  or  any  other  power;  but  finds  them  in  possession  of  it,  and  may  either 
prohibit  its  future  exercise  entirely,  or  restrain  ii  so  far  as  national  policy  may 
require.  It  has  so  far  restrained  it  as  to  prohibit  the  passage  of  any  law  im- 
pairing the  obligation  of  contracts.  Although,  then,  the  states  may,  until  that 
power  shall  be  exercised  by  congress,  pass  laws  concerning  bankrupts,  yet  they 
cannot  constitutionally  introduce  into  such  laws  a  clause  which  discharges  the 
obligations  the  bankrupt  has  entered  into.  It  is  not  admitted  that,  without 
this  principle,  an  act  cannot  be  a  bankrupt  law;  and  if  it  were,  that  admission 
would  not  change  the  constitution,  nor  exempt  such  acts  from  its  prohibitions*. 
The  argument  drawn  from  the  omission  in  the  constitution  to  prohibit  the 
states  from  passing  insolvent  laws  admits  of  several  satisfactory  answers.  It 
was  not  necessary,  nor  would  it  have  been  safe,  had  it  even  been  the  intention  of 
the  framers  of  the  constitution  to  prohibit  the  passage  of  all  insolvent  laws,  to 
enumerate  particular  subjects  to  which  the  principle  they  intended  to  establish 
should  apply.    The  principle  was  the  inviolability  of  contracts.    This  principle 
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was  to  be  protected  in  whatsoever  form  it  might  be  assailed.  To  what  purpose 
enomerate  the  particolar  modes  of  violation  which  should  be  forbidden,  whea 
it  was  intended  to  forbid  all?  Had  an  enameration  of  all  the  laws  which 
might  violate  contracts  been  attempted,  the  provision  mast  have  been  less  com- 
plete, and  involved  in  more  perplexity  than  it  now  is.  The  plain  and  simple 
declaration,  that  no  state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts, includes  insolvent  laws  and  all  other  laws,  so  far  as  they  infringe  the 
principle  the  convention  intended  to  hold  sacred,  and  no  further. 

But  a  still  more  satisfactory  answer  to  this  argument  is  that  the  convention 
did  not  intend  to  prohibit  the  passage  of  all  insolvent  laws.  To  punish  honest 
insolvency  by  imprisonment  for  life,  and  to  make  this  a  constitutional  princi- 
ple, would  be  an  excess  of  inhumanity  which  will  not  readily  be  imputed  to 
the  illustrious  patriots  who  framed  our  constitution,  nor  to  the  people  who 
adopted  it.  The  distinction  between  the  obligation  of  a  contract,  and  the  rem- 
edy given  by  the  legislature  to  enforce  that  obligation,  has  been  taken  at  the 
bar,  and  exists  in  the  nature  of  things.  Without  impairing  the  obligation  of 
the  contract,  the  remedy  may  certainly  be  modified  as  the  wisdom  of  the  nation 
shall  direct.  Confinement  of  the  debtor  may  be  a  punishment  for  not  perform- 
ing bis  contract,  or  may  be  allowed  as  a  means  of  inducing  him  to  perform  it. 
But  the  state  may  refuse  to  inflict  this  punishment,  or  may  withhold  this 
means,  and  leave  the  contract  in  full  force.  Imprisonment  is  no  part  of  the 
contract,  and  simply  to  release  the  prisoner  does  not  impair  its  obligation.  No 
argument  can  be  fairly  drawn  from  the  sixty-first  section  of  the  act  for  estab- 
lishing a  uniform  system  of  bankruptcy  (2  Stats,  at  Large,  36)  which  militates 
against  this  reasoning.  That  section  declares  that  the  act  shall  not  be  con- 
strued to  repeal  or  annul  the  laws  of  any  state  then  in  force  for  the  relief  of 
insolvent  debtors,  except  so  far  as  may  respect  persons  and  cases  clearly  within 
its  purview;  and  in  such  cases  it  affords  its  sanction  to  the  relief  given  by  the 
insolvent  laws  of  the  state,  if  the  creditor  of  the  prisoner  shall  not,  within 
three  months,  proceed  against  him  as  a  bankrupt. 

The  insertion  of  this  section  indicates  an  opinion  in  congress  that  insolvent 
laws  might  be  considered  as  a  branch  of  the  bankrupt  system,  to  be  repealed 
or  annulled  by  an  act  for  establishing  that  system,  although  not  within  its  pur- 
view. It  was  for  that  reason  only  that  a  provision  against  this  construction 
could  be  necessary.  The  last  member  of  the  section  adopts  the  provisions  of 
the  state  laws  so  far  as  they  apply  to  cases  within  the  purview  of  the  act.  This 
gection  certainly  attempts  no  construction  of  the  constitution,  nor  does  it  sup- 
pose any  provision  in  the  insolvent  laws  impairing  the  obligation  of  con- 
tracts. It  leaves  them  to  operate,  so  far  as  constitutionally  they  may,  unaf- 
fected by  the  act  of  congress,  except  where  that  act  may  apply  to  individual 


The  argument  which  has  been  pressed  most  earnestly  at  the  bar  is  that,  al- 
though all  legislative  acts  which  discharge  the  obligation  of  a  contract  without 
performance  are  within  the  very  words  of  the  constitution,  yet  an  insolvent 
act  containing  this  principle  is  not  within  its  spirit,  because  such  acts  have  been 
passed  by  colonial  and  state  legislatures  from  the  first  settlement  of  the  coun- 
try, and  because  we  know  from  the  history  of  the  times  that  the  mind  of  the 
convention  was  directed  to  other  laws,  which  were  fraudulent  in  their  charac- 
ter, which  enabled  the  debtor  to  escape  from  his  obligation,  and  yet  hold  his 
property;  not  to  this,  which  is  beneficial  in  its  operation.     Before  discussing 

this  argument,  it  may  not  be  improper  to  premise  that,  although  the  spirit  of 
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an  instrument,  especially  of  a  constitution,  is  to  be  respected  not  less  than  its 
letter,  yet  the  spirit  is  to  be  collected  chiefly  from  its  words.  It  would  be  dan- 
gerous in  the  extreme  to  infer  from  extrinsic  circumstances  that  a  case  for 
which  the  words  of  an  instrument  expressly  provide  shall  be  exempted  from 
its  operation.  Where  words  conflict  with  each  other,  where  the  difiEerent  clauses 
of  an  instrument  bear  upon  each  other,  and  would  be  inconsistent  unless  the 
natural  and  common  import  of  words  be  varied,  construction  becomes  neces- 
sary, and  a  departure  from  the  obvious  meaning  of  words  is  justifiable.  But 
if,  in  any  case,  the  plain  meaning  of  a  provision,  not  contradicted  by  any  other 
provision  in  the  same  instrument,  is  to  be  disregarded,  because  we  believe  the 
framers  of  that  instrument  could  not  intend  what  they  say,  it  must  be  one  in 
which  the  absurdity  and  injustice  of  applying  the  provision  to  the  case  would 
be  so  monstrous  that  all  mankind  would,  without  hesitation,  unite  in  rejecting 
the  application. 

This  is  certainly  not  such  a  case.  It  is  said  the  colonial  and  state  legislatures 
have  been  in  the  habit  of  passing*  laws  of  this  description  for  more  than  a  cen- 
tury ;  that  they  have  never  been  the  subject  of  complaint,  and,  consequently, 
could  not  be  within  the  view  of  the  general  convention.  The  fact  is  too  broadly 
stated.  The  insolvent  laws  of  many,  indeed,  of  by  far  the  greater  number,  of 
the  states  do  not  contain  this  principle.  They  discharge  the  person  of  the 
debtor,  but  leave  his  obligxtion  to  pay  in  full  force.  To  this  the  constitution 
is  not  opposed.  But  were  it  even  true  that  this  principle  had  been  introduced 
generally  into  those  laws,  it  would  not  justify  our  varying  the  construction  of 
the  section.  Every  state  in  the  Union,  both  while  a  colony  and  after  becoming 
independent,  had  been  in  the  practice  of  issuing  paper  money ;  yet  this  practice 
is,  in  terms,  prohibited.  If  the  long  exercise  of  the  power  to  emit  bills  of 
credit  did  not  restrain  the  convention  from  prohibiting  its  future  exercise, 
neither  can  it  be  said  that  the  long  exercise  of  the  power  to  impair  the  obliga* 
tion  of  contracts  should  prevent  a  similar  prohibition.  It  is  not  admitted  that 
the  prohibition  is  more  express  in  the  one  case  than  in  the  other.  It  does  not^ 
indeed,  extend  to  insolvent  laws  by  name,  because  it  is  not  a  law  by  name,  but 
a  principle  which  is  to  be  forbidden;  and  this  princ^le  is  described  in  as 
appropriate  terms  as  our  language  affords. 

Neither,  as  we  conceive,  will  any  admissible  rule  of  construction  justify  us 
in  limiting  the  prohibition  under  consideration  to  the  particular  laws  which 
have  been  described  at  the  bar,  and  which  furnished  such  cause  for  general 
alarm.  What  were  those  laws?  We  are  told  they  were  such  as  grew  out  of 
the  general  distress  following  the  war  in  which  our  independence  was  estab- 
lished. To  relieve  this  distress  paper  money  was  issued ;  worthless  lands,  and 
other  property  of  no  use  to  the  creditor,  were  made  a  tender  in  payment  of 
debts;  and  the  time  of  payment  stipulated  in  the  contract  was  extended  by 
law.  These  were  the  peculiar  evils  of  the  day.  So  much  mischief  was  done, 
and  so  much  more  was  apprehended,  that  general  distrust  prevailed,  and  all 
confidence  between  man  and  man  was  destroyed.  To  laws  of  this  description, 
therefore,  it  is  said,  the  prohibition  to  pass  laws  impairing  the  obligation  of 
contracts  ought  to  be  confined.  Let  this  argument  be  tried  by  the  words  of 
the  section  under  consideration.  Was  this  general  prohibition  intended  to  pre- 
vent paper  money?  We  are  not  allowed  to  say  so,  because  it  is  expressly  pro- 
vided that  no  state  shall  ^^emit  bills  of  credit;"  neither  could  these  words  be 
intended  to  restrain  the  states  from  enabling  debtors  to  discharge  their  debts 
by  the  tender  of  property  of  no  real  value  to  the-creditor,  because  for  that  sub- 


STATE  INSOLVENT  LAWa  §  19S% 

ject  also  particular  provision  is  made.  Nothing  but  gold  and  silver  coin  can 
be  made  a  tender  in  payment  of  debts. 

It  remains  to  inquire  whether  the  prohibition  under  consideration  <could  be 
intended  for  the  single  case  of  a  law  directing  that  judgments  should  be  car- 
ried into  execution  by  instalments?  This  question  will  scarcely  admit  of  dis- 
cussion. If  this  was  the  only  remaining  mischief  against  which  the  constitu- 
tion intended  to  provide,  it  would  undoubtedly  have  been,  like  paper  money 
and  tender  laws,  expressly  forbidden.  At  any  rate,  terms  more  directly  appli- 
cable to  the  subject,  more  appropriately  expressing  the  intention  of  the  conven- 
tion, would  have  been  used.  It  seems  scarcely  possible  to  suppose  that  the 
framers  of  the  constitution,  if  intending  to  prohibit  only  laws  authorizing  the 
payment  of  debts  by  instalment,  would  have  expressed  that  intention  by  say- 
ing, ^^  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts."  'No 
men  would  so  express  such  an  intention.  Ko  men  would  use  terms  embracing 
a  whole  class  of  laws,  for  the  purpose  of  designating  a  single  individual  of  that 
class.  No  court  can  be  justified  in  restricting  such  comprehensive  words  to  a 
particular  mischief  to  which  no  allusion  is  made. 

The  fair  and,  we  think,  the  necessary  construction  of  the  sentence  requires 
that  we  should  give  these  words  their  full  and  obvious  meaning.  A  general 
dissatisfaction  with  that  lax  system  of  legislation  which  followed  the  war  of 
our  Revolution  undoubtedly  directed  the  mind  of  the  convention  to  this  sub- 
ject. It  is  probable  that  laws  such  as  those  which  have  been  stated  in  argu- 
ment produced  the  loudest  complaints  were  most  immediately  felt.  The 
attention  of  the  convention,  therefore,  was  particularly  directed  to  paper 
money,  and  to  acts  which  enabled  the  debtor  to  discharge  his  debt  otherwise 
than  was  stipulated  in  the  contract.  Had  nothing  more  been  intended,  noth- 
ing more  would  have  been  expressed.  But,  in  the  opinion  of  the  convention, 
much  more  remained  to  be  done.  The  same  mischief  might  be  effected  by  other 
means.  To  restore  public  confidence  completely,  it  was  necessary  not  only  to 
prohibit  the  use  of  particular  means  by  which  it  might  be  effected,  but  to  pro* 
hibit  the  use  of  any  means  by  which  the  same  mischief  might  be  produced. 
The  convention  appears  to  have  intended  to  establish  a  great  principle,  that 
contracts  should  be  inviolable.  The  constitution,  therefore,  declares  that  no 
state  shall  pass  ^^any  law  impairing  the  obligation  of  contracts."  If,  as  we 
think,  it  must  be  admitted  that  this  intention  might  actuate  the  convention ; 
that  it  is  not  only  consistent  with,  but  is  apparently  manifested  by,  all  that 
part  of  the  section  which  respects  this  subject;  that  the  words  used  are  well 
adapted  to  the  expression  of  it;  that  violence  would  be  done  to  their  plain 
meaning  by  understanding  them  in  a  more  limited  sense, —  those  rules  of  con- 
struction which  have  been  consecrated  by  the  wisdom  of  ages  compel  us  to 
say  that  these  words  prohibit  the  passage  of  any  law  discharging  a  contract 
without  performance. 

§  1939.  Power  of  the  states  to  pass  limitation  and  usury  laws. 

By  way  of  analogy,  the  statutes  of  limitations,  and  against  usury,  have 
been  referred  to  in  argument;  and  it  has  been  supposed  that  the  construction 
of  the  constitution  which  this  opinion  maintains  would  apply  to  them  also, 
and  must  therefore  be  too  extensive  to  be  correct.  We  do  not  think  sa 
Statutes  of  limitations  relate  to  the  remedies  which  are  furnished  in  the  courts. 
They  rather  establish  that  certain  circumstances  shall  amount  to  evidence  that 
a  contract  has  been  performed,  than  dispense  with  its  performance.  If,  in  a 
state  where  six  years  may  be  pleaded  in  bar  to  an  action  of  assumpsit^  a  law 

207 


§  1040.         CONSTITUTION  AND  LAWS.—  OBLIGATION  OF  OONTRACTa 

should  pass  declaring  that  contracts  already  in  existence,  not  barred  by  the 
statute,  should  be  construed  to  be  within  it,  there  could  be  little  doubt  of 
its  unconstitutionality.  So  with  respect  to  the  laws  against  usury.  If  the  law 
be  that  no  person  shall  take  more  than  six  per  centum  per  annum  for  the  use 
of  money,  and  that,  if  more  be  reserved,  the  contract  shall  be  void,  a  contract 
made  thereafter,  reserving  seven  per  cent,  would  have  no  obligation  in  its  com- 
mencement; but  if  a  law  should  declare  that  contracts  already  entered  into, 
and  reserving  the  legal  interest,  should  be  usurious  and  void,  either  in  the  whole 
or  in  part,  it  would  impair  the  obligation  of  the  contract  and  would  be  clearly 
unconstitutional. 

This  opinion  is  confined  to  the  case  actually  under  consideration.  It  is  con- 
fined to  a  case  in  which  a  creditor  sues  in  a  court,  the  proceedings  of  which 
the  legislature  whose  act  is  pleaded  had  not  a  right  to  control,  and  to  a  case 
where  the  creditor  had  not  proceeded  to  execution  against  the  body  of  his 
debtor  within  the  state  whose  law  attempts  to  absolve  a  confined  insolvent 
debtor  from  his  obligation.  When  such  a  case  arises,  it  will  be  considered.  It 
is  the  opinion  of  the  court  that  the  act  of  the  state  of  New  York  which  is 
pleaded  by  the  defendant  in  this  cause,  so  far  as  it  attempts  to  discharge  this 
defendant  from  the  debt  in  the  declaration  mentioned,  is  contrary  to  the  con- 
stitution of  the  United  States,  and  that  the  plea  is  no  bar  to  the  action,  (a) 

OGDEN  V.  SAUNDERS. 
(12  Wheaton,  21&-369.    1827.) 

Error  to  the  Plstrict  Court  for  Louisiana. 

Statement  of  Facts. —  One  Jordan,  in  1806,  at  Lexington,  Kentucky,  drew 
certain  bills  upon  Ogden,  who  was  a  resident  of  New  York,  and  the  bills  were 
there  accepted  by  him.  Saunders,  a  citizen  of  Kentucky,  brought  suit  on  these 
bills  against  Ogden,  who  was  then  a  citizen  of  Louisiana.  Ogden  pleaded  a 
discharge  under  the  insolvent  law  of  New  York  of  April  3,  1801.  There  were 
other  cases  argued  with  this  one,  involving  the  validity  of  state  insolvent  laws. 

Opinion  by  Mr.  Justice  Washington. 

The  first  and  most  important  point  to  be  decided  in  this  cause  turns  essen- 
tially upon  the  question  whether  the  obligation  of  a  contract  is  impaired  by  a 
state  bankrupt  or  insolvent  law  which  discharges  the  person  and  the  future 
acquisitions  of  the  debtor  from  his  liability  under  a  contract  entered  into  in 
that  state  after  the  passage  of  the  act. 

§  1940.  McMillan  v,  McNeill  explained. 

This  question  has  never  before  been  distinctly  presented  to  the  consideration 
of  this  court  and  decided,  although  it  has  been  supposed  by  the  judges  of  a 
highly  respectable  state  court  that  it  was  decided  in  the  case  of  M'Millan  v. 
M'Neill,  4  Wheat.,  209.  That  was  the  case  of  a  debt  contracted  by  two 
citizens  of  South  Carolina,  in  that  state,  the  discharge  of  which  had  a  view  to 
no  other  state.  The  debtor  afterwards  removed  to  the  territory  of  Louisiana, 
where  he  was  regularly  discharged,  as  an  insolvent,  from  all  his  debts,  under  an 
act  of  the  legislature  of  that  state  passed  prior  to  the  time  when  the  debt  in 
question  was  contracted.    To  an  action  brought  by  the  creditor  in  the  district 

(a)  McMillan,  residing  at  Charleston,  South  Carolina,  executed  bonds  there,  with  McNeill  as  suretj.  These 
bonds  were  paid  by  M*Neill  after  suit  and  Judgment,  after  which  McMillan  removed  to  Louisiana,  where  he  was 
discharged  under  a  state  law  from  all  debts,  etc.  M'Neill  sued  him,  and  he  pleaded  his  dischaige.  Held^  that 
the  case  did  not  differ  in  principle  from  Sturges  v.  Crowninshield.  That  the  fact  that  the  state  law  was  passed  be- 
fore the  debt  was  contracted  made  no  difference  in  the  application  of  the  principle.    M*Millan  v.  M'Neill.*  4 

Wheat,  200.    See  S  IMO. 
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court  of  Louisiana,  the  defendant  plead  in  bar  his  discharge  under  the  law  of 
that  territory,  and  it  was  contended  by  the  counsel  for  the  debtor  in  this  court 
that  the  law  under  which  the  debtor  was  discharged,  having  passed  before  the 
contract  was  made,  it  could  not  be  said  to  impair  its  obligation.  The  cause  was 
argued  on  one  side  only,  and  it  would  seem  from  the  report  of  the  case  that  no 
written  opinion  was  prepared  by  the  court.  The  chief  justice  stated  that  the 
circumstance  of  the  state  law  under  which  the  debt  was  attempted  to  be  dis- 
charged having  been  passed  before  the  debt  was  contracted,  made  no  diflference 
in  the  application  of  the  principle  which  had  been  asserted  by  the  court  in  the 
case  of  Sturges  v.  Crowninshield,  4  Wheat.,  122  (§§  1937-39,  supra).  The  cor- 
rectness of  this  position  is  believed  to  be  incontrovertible.  The  principle 
alluded  to  was,  that  a  state  bankrupt  law  which  impairs  the  obligation  of  a 
contract  is  unconstitutional  in  its  application  to  such  contract.  In  that  case,  it 
is  true,  the  contract  preceded  in  order  of  time  the  act  of  assembly  under 
which  the  debtor  was  discharged,  although  it  was  not  thought  necessary  to 
notice  that  circumstance  in  the  opinion  which  was  pronounced.  The  principle, 
however,  remained,  in  the  opinion  of  the  court  delivered  in  M'Millan  v.  M'Neill, 
unaiFected  by  the  circumstance  that  the  law  of  Louisiana  preceded  a  contract 
made  in  another  state;  since  that  law,  having  no  extraterritorial  force,  never 
did  at  any  time  govern  or  affect  the  obligation  of  such  contract.  It  could  not, 
therefore,  be  correctly  said  to  be  prior  to  the  contract,  in  reference  to  its  obliga- 
tion ;  since  if,  upon  legal  principles,  it  could  affect  the  contract,  that  could  not 
happen  until  the  debtor  became  a  citizen  of  Louisiana,  and  that  was  subsequent 
to  the  contract. 

§  1 94 1  •  A  discharge  under  the  bankrupt  law  of  one  government  does  not  affect 
cotitracis  to  he  executed  under  anotJier  government. 

But  I  hold  the  principle  to  be  well  established,  that  a  discharge  under  the 
bankrupt  laws  of  one  government  does  not  affect  contracts  made  or  to  be  exe- 
cuted under  another,  whether  the  law  be  prior  or  subsequent  in  the  date  to  that 
of  the  contract;  and  this  I  take  to  be  the  only  point  really  decided  in  the  case 
alluded  to.  Whether  the  chief  justice  was  correctly  understood  by  the  reporter, 
when  he  is  supposed  to  have  said  ^Hbat  this  case  was  not  distingaishable  in 
principle  from  the  preceding  case  of  Sturges  v.  Crowninshield,"  it  is  not  ma- 
terial at  this  time  to  inquire,  because  I  understand  the  meaning  of  these  expres- 
sions to  go  no  further  than  to  intimate  that  there  was  no  distinction  between 
the  cases  as  to  the  constitutional  objection,  since  it  professed  to  discharge  a  debt 
contracted  in  another  state,  which,  at  the  time  it  was  contracted,  was  not  within 
its  operation,  nor  subject  to  be  discharged  by  it.  The  case  now  to  be  decided 
is  that  of  a  debt  contracted  in  the  state  of  New  York  by  a  citizen  of  that  state, 
from  which  he  was  discharged,  so  far  as  he  constitutionally  could  be,  under  a 
bankrupt  law  of  that  state,  in  force  at  the  time  when  the  debt  was  contracted. 
It  is  a  case,  therefore,  that  bears  no  resemblance  to  the  one  just  noticed. 

I  come  now  to  the  consideration  of  the  question,  which,  for  the  first  time, 

has  been  directly  brought  before  this  court  for  judgment.    I  approach  it  with 

more  than  ordinary  sensibility,  not  only  on  account  of  its  importance,  which 

must  be  acknowledged  by  all,  but  of  its  intrinsic  difficulty,  which  every  step  I 

have  taken  in  arriving  at  a  conclusion  with  which  my  judgment  could  in  any 

way  be  satisfied  has  convinced  me  attends  it.    I  have  examined  both  sides  of 

this  great  question  with  the  most  sedulous  care,  and  the  most  anxious  desire  to 

discover  which  of  them,  when  adopted,  would  be  most  likely  to  fulfil  the  in- 
vouvn— u  200 
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tentions  of  those  who  framed  the  constitution  of  the  United  States.  I  am  far 
from  asserting  that  my  labors  have  resulted  in  entire  success.  They  have  led 
me  to  the  only  conclusion  by  which  I  can  stand  with  any  degree  of  confidence; 
and  yet,  I  should  be  disingenuous  were  I  to  declare,  from  this  place,  that  I  em- 
brace it  without  hesitation,  and  without  a  doubt  of  its  correctness.  The  most 
that  candor  will  permit  me  to  say  upon  the  subject  is,  that  I  see,  or  think  I  see, 
my  way  more  clear  on  the  side  which  my  judgment  leads  me  to  adopt,  than  on 
the  other,  and  it  must  remain  for  others  to  decide  whether  the  guide  I  have 
chosen  has  been  a  safe  one  or  not. 

§  1 943.  A  law  which  changes  the  intention  of  an  agreement  impairs  the  con- 
tract, not  necessarily  the  obligation  of  the  contract. 

It  has  constantly  appeared  to  me,  throughout  the  different  investigations  of 
this  question  to  which  it  has  been  my  duty  to  attend,  that  the  error  of  those 
who  controvert  the  constitutionality  of  the  bankrupt  law  under  consideration, 
in  its  application  to  this  case,  if  they  be  in  error  at  all,  has  arisen  from  not  dis- 
tinguishing accurately  between  a  law  which  impairs  a  contract,  and  one  which 
impairs  its  obligation.  A  contract  is  defined  by  all  to  be  an  agreement  to  do 
or  not  to  do  some  particular  act ;  and  in  the  construction  of  this  agreement, 
depending  essentially  upon  the  will  of  the  parties  between  whom  it  is  formed, 
we  seek  for  their  intention  with  a  view  to  fulfil  it.  Any  law,  then,  which 
enlarges,  abridges,  or  in  any  manner  changes  this  intention,  when  it  is  disco v- 
ered,  necessarily  impairs  the  contract  itself,  which  is  but  the  evidence  of  that 
intention.  The  manner  or  the  degree  in  which  this  change  is  effected  can  in  no 
respect  influence  this  conclusion;  for  whether  the  law  affect  the  validity,  the 
construction,  the  duration,  the  mode  of  discharge,  or  the  evidence  of  the  agree- 
ment, it  impairs  the  contract,  though  it  may  not  do  so  to  the  same  extent  in  all 
the  supposed  cases.  Thus,  a  law  which  declares  that  no  action  shall  be  brought 
whereby  to  charge  a  person  upon  his  agreement  to  pay  the  debt  of  another,  or 
upon  an  agreement  relating  to  lands,  unless  the  same  be  reduced  to  writing, 
impairs  a  contract  made  by  parol,  whether  the  law  precede  or  follow  the  mak- 
ing of  such  contract;  and  if  the  argument  that  this  law  also  impairs,  in  the 
former  case,  the  obligation  of  the  contract,  be  sound,  it  must  follow  that  the 
statute  of  frauds,  and  all  other  statutes  which  in  any  manner  meddle  with  con- 
tracts, impair  their  obligation,  and  are  consequently  within  the  operation  of 
this  section  and  article  of  the  constitution.  It  will  not  do  to  answer  that,  in 
the  particular  case  put,  and  in  others  of  the  same  nature,  there  is  no  contract 
to  jmpair,  since  the  pre-existing  law  denies  all  remedy  for  its  enforcement,  or 
forbids  the  making  of  it,  since  it  is  impossible  to  deny  that  the  parties  have 
expressed  their  will  in  the  form  of  a  contract,  notwithstanding  the  law  denies 
to  it  any  valid  obligation. 

§  1943.  The  constitution  forbids  the  passage  of  laws  which  impair  the  obli- 
gation of  contracts,  not  those  which  impair  the  controls  themselves. 

This  leads  us  to  a  critical  examination  of  the  particular  phraseology  of  that 
part  of  the  above  section  which  relates  to  contracts.  It  is  a  law  which  impairs 
the  obligation  of  contracts,  and  not  the  contracts  themselves,  which  is  inter- 
dicted. It  is  not  to  be  doubted  that  this  term  obligation,  when  applied  to  con- 
tracts, was  well  considered  and  weighed  by  those  who  framed  the  constitution, 
and  was  intended  to  convey  a  different  meaning  from  what  the  prohibition 
would  have  imported  without  it.  It  is  this  meaning  of  which  we  are  all  in 
search. 
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§  1944.  The  obligation  of  a  contract  is  the  law  that  hinds  parties  to  perform 
th^ir  agreements. 

What  is  it,  then,  which  constitutes  the  obligation  of  a  contract?  The  answer 
is  given  by  the  chief  justice,  in  the  case  of  Sturges  v.  Crowninshield,  to  which 
I  readily  assent  now,  as  I  did  then ;  it  is  the  law  which  binds  the  parties  to 
perform  their  agreement.  The  law,  then,  which  has  this  binding  obligation 
must  govern  and  control  the  contract  in  -every  shape  in  which  it  is  intended 
to  bear  upon  it,  whether  it  affect  its  validity,  construction  or  discharge.  But 
the  question,  which  law  is  referred  to  in  the  above  definition,  still  remains  to 
be  solved.  It  cannot,  for  a  moment,  be  conceded  that  the  mere  moral  law  is 
intended,  since  the  obligation  which  that  imposes  is  altogether  of  the  imperfect 
kind,  which  the  parties  to  it  are  free  to  obey  or  not,  as  they  please.  It  cannot 
be  supposed  that  it  was  with  this  law  the  grave  authors  of  this  instrument  were 
dealing. 

§  1 945.  what  law  is  meant. 

The  universal  law  of  all  civilized  nations,  which  declares  that  men  shall  per- 
form that  to  which  they  have  agreed,  has  been  supposed  by  the  counsel  who 
have  argued  this  cause  for  the  defendant  in  error  to  be  the  law  which  is  alluded 
to:  and  I  have  no  objection  to  acknowledging  its  obligation,  whilst  I  must 
deny  that  it  is  that  which  exclusively  governs  the  contract.  It  is  upon  this  law 
that  the  obligation  which  nations  acknowledge  to  perform  their  compacts  with 
each  other  is  founded,  and  I  therefore  feel  no  objection  to  answer  the  question 
asked  by  the  same  counsel  —  what  law  it  is  which  constitutes  the  obligation  of 
the  compact  between  Virginia  and  Kentucky  —  by  admitting  that  it  is  this 
common  law  of  nations  which  requires  them  to  perform  it.  I  admit  further 
that  it  is  this  law  which  creates  the  obligation  of  a  contract  made  upon  a 
desert  spot,  where  no  municipal  law  exists,  and  (which  was  another  case  put  by 
the  same  counsel)  which  contract,  by  the  tacit  assent  of  all  nations,  their  tribu- 
nals are  authorized  to  enforce. 

But  can  it  be  seriously  insisted  that  this,  any  more  than  the  moral  law  upon 
which  it  is  founded,  was  exclusively  in  the  contemplation  of  those  Avho  framed 
this  constitution?  What  is  the  language  of  this  universal  law?  It  is  simply 
that  all  men  are  bound  to  perform  their  contracts.  The  injunction  is  as  abso- 
lute as  the  contracts  to  which  it  applies.  It  admits  of  no  qualification  and  no 
restraint,  either  as  to  its  validity,  construction  or  discharge,  further  than  may 
be  necessary  to  develop  the  intention  of  the  parties  to  the  contract.  And  if  it 
be  true  that  this  is  exclusively  the  law  to  which  the  constitution  refers  us,  it  is 
very  apparent  that  the  sphere  of  state  legislation  upon  subjects  connected  with 
the  contracts  of  individuals  would  be  abridged  beyond  what  it  can  for  a 
moment  be  believed  the  sovereign  states  of  this  Union  would  have  consented 
to;  for  it  will  be  found,  upon  examination,  that  there  are  few  laws  which  con- 
cern the  general  police  of  a  state,  or  the  government  of  its  citizens,  in  their 
intercourse  with  each  other  or  with  strangers,  which  may  not  in  some  way  or 
other  affect  the  contracts  which  they  have  entered  into,  or  may  thereafter  form. 
For  what  are  laws  of  evidence,  or  which  concern  remedies  —  frauds  and  perju- 
ries—  laws  of  registration,  and  those  which  affect  landlord  and  tenant,  sales  at 
auction,  acts  of  limitation,  and  those  which  limit  the  fees  of  professional  men, 
and  the  charges  of  tavern  keepers,  and  a  multitude  of  others  which  crowd  the 
codes  of  every  state,  but  laws  which  may  affect  the  validity,  construction  or 
duration,  or  discharge  of  contracts?  Whilst  I  admit,  then,  that  this  common 
law  of  nations,  which  has  been  mentioned,  may  form,  in  part,  the  obligation  of 
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a  contract,  I  mast  unhesitatingly  insist  that  this  lavr  is  to  be  taken  in  strict 
subordination  to  the  municipal  laws  of  the  land  where  the  contract  is  made,  or 
is  to  be  executed.  The  former  can  be  satisfied  by  nothing  short  of  perform- 
ance; the  latter  may  aflfect  and  control  the  validity,  construction,  evidence, 
remedy,  performance  and  discharge  of  the  contract.  The  former  is  the  com- 
mon law  of  all  civilized  nations,  and  of  each  of  them ;  the  latter  is  the  peculiar 
law  of  each,  and  is  paramount  to  the  former  whenever  they  come  in  collision 
with  each  other. 

§  1946.  it  is  the  viunicipal  laio  of  the  state  where  the  contrctct  is  made. 

It  is,  then,  the  municipal  law  of  the  state,  whether  that  be  written  or  un- 
written, which  is  emphatically  the  law  of  the  contract  made  within  the  state, 
and  must  govern  it  throughout,  wherever  its  performance  is  sought  to  be 
enforced.  It  forms,  in  ray  humble  opinion,  a  part  of  the  contract,  and  travels 
with  it  wherever  the  parties  to  it  may  be  found.  It  is  so  regarded  by  all  the 
civilized  nations  of  the  world,  and  is  enforced  by  the  tribunals  of  those  nations 
according  to  its  own  forms,  unless  the  parties  to  it  have  otherwise  agreed,  as 
where  the  contract  is  to  be  executed  in,  or  refers  to  the  laws  of,  some  other 
country  than  that  in  which  it  is  formed,  or  where  it  is  of  an  Immoral  character, 
or  contravenes  the  policy  of  the  nation  to  whose  tribunals  the  appeal  is  made; 
in  which  latter  cases  the  remedy  which  the  comity  of  nations  affords  for  en- 
forcing the  obligation  of  contracts,  wherever  formed,  is  denied.  Free  from 
these  objections,  this  law,  which  accompanies  the  contract  as  forming  a  part  of 
it,  is  regarded  and  enforced  everywhere,  whether  it  affect  the  validity,  con- 
struction or  discharge  of  the  contract.  It  is  upon  this  principle  of  universal 
law  that  the  discharge  of  the  contract,  or  of  one  of  the  parties  to  it,  by  the 
bankrupt  laws  of  the  country  where  it  was  made,  operates  as  a  discharge 
everywhere.  If,  then,  it  be  true  that  the  law  of  the  country  where  the  con- 
tract is  made  or  to  be  executed  forms  a  part  of  that  contract  and  of  its  obliga- 
tion, it  would  seem  to  be  somewhat  of  a  solecism  to  say  that  it  does,  at  the 
same  time,  impair  that  obligation. 

But  it  is  contended  that,  if  the  municipal  laAv  of  the  state  where  the  contract 
is  so  made  forms  a  part  of  it,  so  does  that  clause  of  the  constitution  which  pro- 
hibits the  states  from  passing  laws  to  impair  the  obligation  of  contracts;  and, 
consequently,  that  the  law  is  rendered  inoperative  by  force  of  its  controlling 
associate.  All  this  I  admit,  provided  it  be  first  proved  that  the  law  so  incor- 
porated with,  and  forming  a  part  of,  the  contract  does,  in  effect,  impair  its 
obligation ;  and  before  this  can  be  proved,  it  must  be  affirmed,  and  satisfactorily 
made  out,  that  if,  by  the  terms  of  the  contract,  it  is  agreed  that,  on  the  hap- 
pening of  a  certain  event,  as  upon  the  future  insolvency  of  one  of  the  parties  and 
his  surrender  of  all  his  property  for  the  benefit  of  his  creditors,  the  contract 
shall  be  considered  as  performed  and  at  an  end,  this  stipulation  would  impair 
the  obligation  of  the  contract.  If  this  proposition  can  be  successfully  affirmed, 
I  can  only  say  that  the  soundness  of  it  is  beyond  the  reach  of  my  mind  to 
understand. 

§  1947.  Repeal  of  laws. 

Again,  it  is  insisted  that,  if  the  law  of  the  contract  forms  a  part  of  it,  the 
law  itself  cannot  be  repealed  without  impairing  the  obligation  of  the  contract. 
This  proposition  I  must  be  permitted  to  deny.  It  may  be  repealed  at  any 
time,  at  the  will  of  the  legislature,  and  then  it  ceases  to  form  any  part  of  those 
contracts  which  may  afterwards  be  entered  into.  The  repeal  is  no  more  void 
than  anew  law  would  bo  which  operates  upon  contracts  to  affect  their  validity, 
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construction  or  duration.  Both  are  valid  (if  the  view  which  I  take  of  this 
case  be  correct),  as  they  may  affect  contracts  afterward^  formed;  but  neither 
are  so  if  they  bear  upon  existing  contracts;  and,  in  the  former  case,  in  which 
the  repeal  contains  no  enactment,  the  constitution  would  forbid  the  application 
of  the  repealing  law  to  past  contracts,  and  to  those  only. 

§  1948.    Uaury  and  limitation  laws,  statute  of  frauds^  etc,  considered. 

To  illustrate  this  argument,  let  us  take  four  laws  which,  either  by  new  enact- 
ments, or  by  the  repeal  of  former  laws,  may  affect  contracts  as  to  their  validity, 
construction,  evidence  or  remedy.  Laws  against  usury  are  of  the  first  descrip- 
tion. A  law  which  converts  a  penalty,  stipulated  for  by  the  parties  as  the 
only  atonement  for  a  bread)  of  the  contract,  into  a  mere  agreement  for  a  just 
compensation,  to  be  measured  by  the  legal  rate  of  interest,  is  of  the  second. 
The  statute  of  frauds  and  the  statute  of  limitations  may  be  cited  as  examples 
of  the  last  two.  The  validity  of  these  laws  can  never  be  questioned  by  those 
who  accompany  me  in  the  view  which  I  take  of  the  question  under  considera- 
tion, unless  they  operate,  by  their  express  provisions,  upon  contracts  previously 
entered  into;  and  even  then  they  are  void  only  so  far  as  they  do  so  operate; 
bscausc,  in  that  case,  and  in  that  case  only,  do  they  impair  the  obligation  of 
those  contracts.  But  if  they  equally  impair  the  obh'gation  of  contracts  subse- 
quently made,  which  they  must  do  if  this  be  the  operation  of  a  bankrupt  law 
u|K)n  such  contracts,  it  would  seem  to  follow  that  all  such  laws,  whether  in  the 
form  of  new  enactments  or  of  repealing  laws,  producing  the  same  legal  conse- 
quences, are  made  void  by  the  constitution;  and  yet  the  counsel  for  the  defend- 
ants in  error  have  not  ventured  to  maintain  so  alarming  a  proposition. 

If  it  be  conceded  that  those  laws  are  not  repugnant  to  the  constitution,  so 
far  as  they  apply  to  subsequent  contracts,  I  am  yet  to  be  instructed  how  to  dis- 
tinguish between  those  laws  and  the  one  now  under  consideration.  How  has 
this  been  attempted  by  the  learned  counsel  who  have  argued  this  cause  upon 
the  ground  of  such  a  distinction?  They  have  insisted  that  the  effect  of  the  law 
first  supposed  is  to  annihilate  the  contract  in  its  birth,  or  rather  to  prevent  it 
from  having  a  legal  existence,  and  consequently  that  there  is  no  obligation  to 
be  impaired.  But  this  is  clearly  not  so,  since  it  may  legitimately  avoid  all  con- 
tracts afterwards  entered  into  which  reserve  to  the  lender  a  higher  rate  of  inter- 
est than  this  law  permits. 

The  validity  of  the  second  law  is  admitted,  and  yet  this  can  only  be  in  its 
application  to  subsequent  contracts;  for  it  has  not,  and  I  think  it  cannot,  for  a 
moment,  be  maintained,  that  a  law  which,  in  express  terms,  varies  the  constrnc- 
tion  of  an  existing  contract,  or  which,  repealing  a  former  law,  is  made  to 
produce  the  same  effect,  does  not  impair  the  obligation  of  that  contract.  The 
statute  of  frauds,  and  the  statute  of  limitations,  which  have  been  put  as 
examples  of  the  third  and  fourth  classes  of  laws,  are  also  admitted  to  be  valid, 
because  they  merely  concern  the  modes  of  proceeding  in  the  trial  of  causes. 
The  former,  supplying  a  rule  of  evidence,  and  the  latter,  forming  a  part  of  the 
remedy  given  by  the  legislature  to  enforce  the  obligation,  and  likewise  provid- 
ing a  rule  of  evidence.  All  this  I  admit.  But  how  does  it  happen  that  these 
laws,  like  those  which  affect  the  validity  and  construction  of  contracts,  are 
yalid  as  to  subsequent,  and  yet  void  as  to  prior  and  subsisting,  contracts?  For 
we  are  informed  by  the  learned  judge  who  delivered  the  opinion  of  this  court 
in  the  case  of  Sturges  v.  Crowinshield,  4  Wheat,  122  (§§  1937-39,  supra\  that 
"'  if,  in  a  state  where  six  years  may  be  pleaded  in  bar  to  an  action  of  assumpsit, 

a  law  should  pass  declaring  that  contracts  already  in  existence,  not  barred  by 
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the  statute,  should  be  construed  within  it,  there  could  be  little  doubt  of  its  un- 
constitutionality." It  is  thus  most  apparent  that,  whichever  way  we  turn, 
whether  to  laws  affecting  the  validity,  construction  or  discharges  of  contracts, 
or  the  evidence  or  remedy  to  be  employed  in  enforcing  them,  we  are  met  by 
this  overruling  and  admitted  distinction  between  those  which  operate  retro- 
spectively and  those  which  operate  prospectively.  In  all  of  them  the  law  is 
pronounced  to  be  void  in  the  first  class  of  cases,  and  not  so  in  the  second. 

§  1949.  Analogy  between  bankrupt  laws  and  the  statute  of  limitations. 

Let  us  stop,  then,  to  make  a  more  critical  examination  of  the  act  of  limita- 
tions, which,  although  it  concerns  the  remedy,  or,  if  it  must  be  conceded,  the 
evidence,  is  yet  void  or  otherwise  as  it  is  made  to  apply  retroactively,  or  pro- 
spectively, and  see  if  it  can,  upon  any  intelligible  principle,  be  distinguished 
from  a  bankrupt  law  when  applied  in  the  same  manner.  What  is  the  effect  of 
the  former?  The  answer  is,  to  discharge  the  debtor  and  all  his  future  acquisi- 
tions from  his  contract;  because  he  is  permitted  to  plead  it  in  bar  of  any 
remedy  which  can  be  instituted  against  him,  and  consequently  in  bar  or  destruc- 
tion of  the  obligation  which  his  contract  imposed  upon  him.  What  is  the 
effect  of  a  discharge  under  a  bankrupt  law?  I  can  answer  this  question  in  no 
other  terms  than  those  which  are  given  to  the  former  question.  If  there  be  a 
difference,  it  is  one  which,  in  the  eye  of  justice,  at  least,  is  more  favorable  to 
the  validity  of  the  latter  than  of  the  former;  for  in  the  one  the  debtor  sur- 
renders everything  which  he  possesses  towards  the  discharge  of  his  obligation, 
and  in  the  other  he  surrenders  nothing,  and  sullenly  shelters  himself  behind  a 
legal  objection  with  which  the  law  has  provided  him,  for  the  purpose  of  pro- 
tecting his  person,  and  his  present  as  well  as  his  future  acquisitions,  against  the 
performance  of  his  contract. 

It  is  said  that  the  former  does  not  discharge  him  absolutely  from  his  con- 
tract, because  it  leaves  a  shadow  su&icientlv  substantial  to  raise  a  consideration 
for  a  new  promise  to  pay.  Aad  is  not  this  equally  the  case  with  a  certificated 
bankrupt,  who  afterwards  promises  to  pay  a  debt  from  which  his  certificate 
had  discharged  him?  In  the  former  case,  it  is  said  the  defendant  must  plead 
the  statute  in  order  to  bar  the  remedy  and  to  exempt  him  from  his  obligation. 
And  so,  I  answer,  he  must  plead  his  discharge  under  the  bankrupt  law,  and  his 
conformity  to  it,  in  order  to  bar  the  remedy  of  his  creditor,  and  to  secure  to 
himself  a  like  exemption.  I  have,  in  short,  sought  in  vain  for  some  other 
grounds  on  which  to  distinguish  the  two  laws  from  each  other  than  those  which 
were  suggested  at  the  bar.  I  can  imagine  no  other,  and  I  confidently  believe 
that  none  exist,  which  will  bear  the  test  of  a  critical  examination.  To  the  de- 
cision of  this  court,  made  in  the  case  of  Sturges  v.  Crowinshield,  and  to  the 
reasoning  of  the  learned  judge  who  delivered  that  opinion,  I  entirely  submit; 
although  I  did  not  then,  nor  can  I  now,  bring  my  mind  to  concur  in  that  part 
of  it  which  admits  the  constitutional  power  of  the  state  legislatures  to  pass 
bankrupt  laws,  by  which  I  understand  those  laws  which  discharge  the  person 
and  the  future  acquisitions  of  the  bankrupt  from  his  debts:  I  have  alwaj'-s 
thought  that  the  power  to  pass  such  a  law  was  exclusively  vested  by  the  con- 
stitution in  the  legislature  of  the  United  States.  But  it  becomes  me  to  believe 
that  this  opinion  was  and  is  incorrect,  since  it  stands  condemned  by  the  decision 
of  a  majority  of  this  court,  solemnly  pronounced. 

§  1950.  A  bankrupt  law  of  a  state  which  acts  prospectively^  or  so  far  as  it  so 
acts^  is  7iot  repugnant  to  the  constitution  of  the  United  States. 

After  making  this  acknowledgment,  I  refer  again  to  the  above  decision  with 
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some  degree  of  confidence  in  support  of  the  opinion  to  which  I  am  now  in- 
clined to  come,  that  a  bankrupt  law  which  operates  prospectively,  or  in  so  far 
as  it  does  so  operate,  does  not  violate  the  constitution  of  the  United  States.  It 
is  there  stated  "  that,  until  the  power  to  pass  uniform  laws  on  the  subject  of 
bankruptcies  be  exercised  by  congress,  the  states  are  not  forbidden  to  pass  a 
bankrupt  law,  provided  it  contain  no  principle  which  violates  the  tenth  section 
of  the  first  article  of  the  constitution  of  the  United  States."  The  question  in 
that  case  was,  whether  the  law  of  New  York,  passed  on  the  3d  of  April,  1811, 
which  liberates  not  only  the  person  of  the  debtor,  but  discharges  him  from  all 
liability  for  any  debt  contracted  previous  as  well  as  subsequent  to  his  discharge, 
on  his  surrendering  his  property  for  the  use  of  his  creditors,  was  a  valid  law, 
under  the  constitution,  in  its  application  to  a  debt  contracted  prior  to  its  pas- 
sage. The  court  decided  that  it  was  not,  upon  the  single  ground  that  it  im- 
paired the  obligation  of  that  contract.  And  if  it  be  true  that  the  states  cannot 
pass  a  similar  law  to  operate  upon  contracts  subsequently  entered  into,  it  fol- 
lows inevitably,  either  that  they  cannot  pass  such  laws  at  all,  contrary  to  the 
express  declaration  of  the  court,  as  before  quoted,  or  that  such  laws  do  not 
impair  the  obligation  of  contracts  subsequently  entered  into;  in  fine,  it  is  a 
self-evident  proposition  that  every  contract  that  can  be  formed  must  either 
precede  or  follow  any  law  by  which  it  may  be  atfecjed. 

I  have,  throughout  the  preceding  part  of  this  opinion,  considered  the  munic- 
ipal law  of  the  country  where  the  contract  is  made  as  incorporated  with  the 
contract,  whether  it  affects  its  validity,  construction  or  discharge.  But  I  think 
it  quite  immaterial  to  stickle  for  this  position,  if  it  be  conceded  to  me,  what 
can  scarcely  be  denied,  that  this  municipal  law  constitutes  the  law  of  the  con- 
tract so  formed,  and  must  govern  it  throughout.  I  hold  the  legal  consequences 
to  be  the  same  in  whichever  view  the  law,  as  it  affects  the  contract,  is  consid- 
ered. I  come  now  to  a  more  particular  examination  and  construction  of  the 
section  under  which  this  question  arises;  and  I  am  free  to  acknowledge  that 
the  collocation  of  the  subjects  for  which  it  provides  has  made  an  irresistible 
impression  upon  my  mind,  much  stronger,  I  am  persuaded,  than  I  can  find  lan- 
guage to  communicate  to  the  minds  of  others. 

§  1951.  The  constitution  of  the  United  States  designs  and  provides  a  uniform 
standard  of  value  for  the  whoh  country. 

It  declares  that  ^'  no  state  shall  coin  money,  emit  bills  of  credit,  make  any- 
thing but  gold  and  silver  coin  a  tender  in  payment  of  debts."  These  prohibi- 
tions, associated  with  the  powers  granted  to  congress  ^^  to  coin  money,  and  to 
regulate  the  value  thereof,  and  of  foreign  coin,"  most  obviously  constitute 
members  of  the  same  family,  being  upon  the  same  subject  and  governed 
by  the  same  policy.  This  policy  was  to  provide  a  fixed  and  uniform  standard 
of  value  throughout  the  United  States,  by  which  the  commercial  and  other 
dealings  between  the  citizens  thereof,  or  between  them  and  foreigners,  as  well 
as  the  moneyed  transactions  of  the  government,  should  be  regulated.  For  it 
might  well  be  asked,  why  vest  in  congress  the  power  to  establish  a  uniform 
standard  of  value  by  the  means  pointed  out,  if  the  states  might  use  the  same 
means,  and  thus  defeat  the  uniformity  of  the  standard;  and,  consequently,  the 
standard  itself!  And  why  establish  a  standard  at  all,  for  the  government  of 
the  various  contracts  which  might  be  entered  into,  if  those  contracts  might 
afterwards  be  discharged  by  a  different  standard,  or  by  that  which  is  not 
money,  under  the  authority  of  state  tender  laws?  It  is  obvious,  therefore,  that 
these  prohibitions  in  the  tenth  section  are  entirely  homogeneous,  and  are  essen- 
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tial  to  the  establishment  of  a  uniform  standard  of  value  in  the  formation  and 
discharge  of  contracts.  It  is  for  this  reason,  independent  of  the  general 
phraseology  which  is  employed,  that  the  prohibition  in  regard  to  state  tender 
laws  will  admit  of  no  construction  which  would  confine  it  to  state  laws  which 
have  a  retrospective  operation. 

§  1952.  Retrospective  laws  affecting  rights  are  prohibited. 

The  next  class  of  prohibitions  contained  in  this  section  consists  of  bills  of 
attainder,  dSB ^05^  yac^  laws,  and  laws  impairing  the  obligation  of  contracts. 
Here,  too,  we  observe,  as  I  think,  members  of  the  same  family,  brought  to- 
gether in  the  most  intimate  connection  with  each  other.  The  states  are  for- 
bidden to  pass  any  bill  of  attainder  or  ex  post  facto  law,  by  which  a  man  shall  be 
punished  criminally  or  penally,  by  loss  of  life,  of  his  liberty,  property  or  repu- 
tation, for  an  act  which,  at  the  time  of  its  commission,  violated  no  existing  law 
of  the  land.  Why  did  the  authors  of  the  constitution  turn  their  attention  to 
this  subject,  which,  at  the  first  blush,  would  appear  to  be  peculiarly  fit  to  be 
left  to  the  discretion  of  those  who  have  the  police  and  good  government  of  the 
state  under  their  management  and  control?  The  only  answer  to  be  given  is, 
because  laws  of  this  character  are  oppressive,  unjust  and  tyrannical;  and,  as 
such,  are  condemned  by  the  universal  sentence  of  civilized  man.  The  injustice 
and  tyranny  which  characterizes  ex  post  facto  laws  consists  altogether  in  their 
retrospective  operation,  which  applies  with  equal  force,  although  not  exclu- 
sively, to  bills  of  attainder.  • 

But  if  it  was  deemed  wise  and  proper  to  prohibit  state  legislation  as  to  retro- 
spective laws,  which  concern,  almost  exclusively,  the  citizens  and  inhabitants  of 
the  particular  state  in  which  this  legislation  takes  place,  how  much  more  did  it 
concern  the  private  and  political  interests  of  the  citizens  of  all  the  states,  ia 
their  commercial  and  ordinary  intercourse  with  each  other,  that  the  same  pro- 
hibition should  be  extended  civilly  to  the  contracts  which  they  might  enter 
into?  If  it  were  proper  to  prohibit  a  state  legislature  to  pass  a  retrospective 
law  which  should  take  from  the  pocket  of  one  of  its  own  citizens  a  single 
dollar  as  a  punishment  for  an  act  which  was  innocent  at  the  time  it  was  com- 
mitted, how  muoh  more  proper  was  it  to  prohibit  laws  of  the  same  character 
precisely,  which  might  deprive  the  citizens  of  other  states,  and  foreigners  as 
well  as  citizens  of  the  same  state,  of  thousands,  to  which,  by  their  contracts, 
they  were  justly  entitled,  and  which  they  might  possibly  have  realized  but  for 
such  state  mterference?  How  natural,  then,  was  it,  under  the  influence  of  these 
considerations,  to  interdict  similar  legislation  in  regard  to  contracts,  by  pro- 
viding that  no  state  should  pass  laws  impairing  the  obligation  of  past  contracts? 
It  is  true  that  the  first  two  of  these  prohibitions  apply  to  laws  of  a  criminal, 
and  the  last  to  laws  of  a  civil,  character;  but  if  I  am  correct  in  my  view  of 
the  spirit  and  motives  of  these  prohibitions,  they  agree  in  the  principle  which 
suggested  them.  They  are  founded  upon  the  same  reason,  and  the  application 
of  it  is  at  least  as  strong  to  the  last  as  it  is  to  the  first  two  prohibitions. 

§  1953.  Laws  having  a  prospective  operation  are  7iot prohibited. 

But  these  reasons  are  altogether  inapplicable  to  laws  of  a  prospective  char- 
acter. There  is  nothing  unjust  or  tyrannical  in  punishing  offenses  prohibited 
by  law  and  committed  in  violation  of  that  law.  Nor  can  it  be  unjust  or 
oppressive  to  declare  by  law  that  contracts  subsequently  entered  into  may  be 
discharged  in  a  way  different  from  that  which  the  parties  have  provided,  but 
which  they  know,  or  ma}'^  know,  are  liable,  under  certain  circumstances,  to  be 
discharged  in  a  manner  contrary  to  the  provisions  of  their  contract.    Thinking, 
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as  I  have  always  done,  that  the  power  to  pass  bankrupt  laws  was  intended  by 
the  authors  of  the  constitution  to  be  exclusive  in  congress,  or,  at  least,  that 
they  expected  the  power  vested  in  that  body  would  be  exercised  so  as  eflfect- 
nally  to  prevent  its  exercise  by  the  states,  it  is  the  more  probable  that,  in  refer- 
ence to  all  other  interferences  of  the  state  legislatures  upon  the  subject  of 
contracts,  retrospective  laws  were  alone  in  the  contemplation  of  the  conven- 
tion. 

§  1 954.  TranapoaUion  of  the  provisions  of  a  law  for  purposes  of  construction. 

In  the  construction  of  this  clause  of  the  tenth  section  of  the  constitution,  one 
of  the  counsel  for  the  defendant  supposed  himself  at  liberty  so  to  transpose  the 
provisions  contained  in  it  as  to  place  the  prohibition  to  pass  laws  impairing  the 
obligation  of  contracts  in  juxtaposition  with  the  other  prohibition  to  pass  laws 
making  anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts,  inas- 
much as  the  two  provisions  relate  to  the  subject  of  contracts. 

That  the  derangement  of  the  words  and  even  sentences  of  a  law  may  some- 
times be  tolerated  in  order  to  arrive  at  .the  apparent  meaning  of  the  legisla- 
ture, to  be  gathered  from  other  parts,  or  from  the  entire  scope  of  the  law,  I 
shall  not  deny.  But  I  should  deem  it  a  very  hazardous  rule  to  adopt  in  the 
construction  of  an  instrument  so  maturely  considered  as  this  constitution  was 
by  the  enlightened  statesmen  who  framed  it,  and  so  severely  examined  and 
criticised  by  its  opponents  in  the  numerous  state  conventions  which  finally 
adoptkl  it.  And  if,  by  the  construction  of  this  sentence,  arranged  as  it  is,  or 
as  the  learned  counsel  would  have  it  to  be,  it  could  .have  been  made  out  that 
the  power  to  pass  prospective  laws  affecting  contracts  was  denied  to  the  states, 
it  is  most  wonderful  that  not  one  voice  was  raised  against  the  provision  in  any 
of  those  conventions  by  the  jealous  advocates  of  state  rights,  nor  even  an 
amendment  proposed  to  explain  the  clause  and  to  exclude  a  construction  which 
trenches  so  extensively  upon  the  sphere  of  state  legislation. 

But,  although  the  transposition  which  is  contended  for  may  be  tolerated  in 
cases  where  the  obvious  intention  of  the  legislature  can  in  no  other  way  be 
fulfilled,  it  can  never  be  admitted  in  those  where  consistent  meaning  can  be 
given  to  the  whole  clause  as  its  authors  thought  proper  to  arrange  it,  and 
where  the  only  doubt  is  whether  the  construction  which  the  transposition 
countenances,  or  that  which  results  from  the  reading  which  the  legislature  has 
thought  proper  to  adopt,  is  most  likely  to  fulfil  the  supposed  intention  of  the 
legislature.  Now,  although  it  is  true  that  the  prohibition  to  pass  tender  laws 
of  a  particular  description,  and  laws  impairing  the  obligation  of  contracts,  re- 
late, both  of  them,  to  contracts,  yet  the  principle  whicb  governs  each  of  them, 
clearly  to  be  inferred  from  the  subjects  with  which  tbey  stand  associated,  is 
altogether  different;  that  of  the  first  forming  part  of  a  system  for  fixing  a 
uniform  standard  of  value,  and,  of  the  last,  being  founded  on  a  denunciation  of 
retrospective  laws.  It  is,  therefore,  the  safest  course,  in  ray  humble  opinion, 
to  construe  this  clause  of  the  section  according  to  the  arrangement  which  the 
convention  has  thought  proper  to  make  of  its  different  provisions.  To  insist 
upon  a  transposition,  with  a  view  to  warrant  one  construction  rather  than  the 
other,  falls  little  short,  in  my  opinion,  of  a  begging  of  the  whole  question  in 
controversy. 

§  195 5.  The  provision  under  consideration  and  the  legal  tender  provision 
considered. 

But  why,  it  has  been  asked,  forbid  the  states  to  pass  laws  making  anything 

but  gold  and  silver  coin  a  tender  in  payment  of  debts  contracted  subsequent  as 
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well  as  prior  to  the  law  which  authorizes  it,  and  yet  confine  the  prohibition  to 
pass  laws  impairing  the  obligation  of  contracts  to  past  contracts,  or,  in  other 
words,  to  future  bankrupt  la\\rs,  when  the  consequence  resulting  from  each  is 
the  same;  the  latter  being  considered  by  the  counsel  as  being,  in  truth,  nothing 
loss  than  tender  laws  in  disguise.  An  answer  to  this  question  has,  in  part,  been 
anticipated  by  some  of  the  preceding  observations.  The  power  to  pass  bank- 
rupt laws  having  been  vested  in  congress,  either  as  an  exclusive  power,  or 
under  the  belief  that  it  would  certainly  be  exercised,  it  is  highly  probable  that 
state  legislation  upon  that  subject  was  not  within  the  contemplation  of  the 
convention;  or,  if  it  was,  it  is  quite  unlikely  that  tlrj  exercise  of  the  power, 
by  the  state  legislatures,  would  have  been  prohibited  by  the  use  of  terms  which, 
I  have  endeavored  to  show,  are  inapplicable  to  laws  intended  to  operate  prospect- 
ively. For  had  the  prohibition  been  to  pass  laws  impairing  contracts,  instead 
of  the  obligation  of  contracts,  I  admit  that  it  would  have  borne  the  construc- 
tion which  is  contended  for,  since  it  is  clear  that  the  agreement  of  the  parties 
in  the  first  case  would  be  impaired  as  much  by  a  prior  as  it  would  be  by  a  sub- 
sequent bankrupt  law.  It  has,  besides,  been  attempted  to  be«boinm  that  the  lim- 
ited restriction  upon^tate  legislation,  imposed  by  the  former  prohibition,  might 
be  submitted  to  by  the  states,  whilst  the  extensive  operation  of  the  latter  would 
have  hazarded,  to  say  the  least  of  it,  the  adoption  of  the  constitution  by  the 
state  conventions. 

But  an  answer,  still  more  satisfactory  to  my  mind,  is  this:  tender  latvs,  of 
the  description  stated  in  this  section,  are  always  unjust;  and,  where  there  is  an 
existing  bankrupt  law  at  the  time  the  contract  is  made,  they  can  seldom  be 
useful  to  the  honest  debtor.  They  violate  the  agreement  of  the  parties  to  it, 
without  the  semblance  of  an  apology  for  the  measure,  since  they  operate  to 
discharge  the  debtor  from  bis  undertaking,  upon  terms  variant  from  those  by 
which  he  bound  himself,  to  the  injury  of  the  creditor,  and  unsupported,  in 
many  cases,  by  the  plea  of  necessity.  They  extend  relief  to  the  opulent  debtor, 
who  does  not  stand  in  need  of  it,  as  well  as  to  the  one  who  is,  by  misfortunes, 
often  unavoidable,  reduced  to  poverty,  and  disabled  from  complying  with  his 
engagements.  In  relation  to  subsequent  contracts,  they  are  unjust  when  ex- 
tended to  the  former  class  of  debtors,  and  useless  to  the  second,  since  they 
may  be  relieved  by  conforming  to  the  requisitions  of  the  state  bankrupt  law, 
where  there  is  one.  Being  discharged  by  this  law  from  all  his  antecedent 
debts,  and  having  his  future  acquisitions  secured  to  him,  an  opportunity  is 
afforded  him  to  become  once  more  a  useful  member  of  society.  If  this  view 
of  the  subject  be  correct,  it  will  be  difficult  to  prove  that  a  prospective  bank- 
rupt law  resembles,  in  any  of  its  features,  a  law  which  should  make  anything 
but  gold  and  silver  coin  a  tender  in  payment  of  debts. 

I  shall  now  conclude  this  opinion  by  repeating  the  acknowledgment  which 
candor  compelled  me  to  make  in  its  commencement,  that  the  question  which  I 
have  been  examining  is  involved  in  difficulty  and  doubt.  Bat  if  I  could  rest 
my  opinion  in  favor  of  the  constitutionality  of  the  law  on  which  the  question 
arises  on  no  other  ground  than  this  doubt  so  felt  and  acknowledged,  that  alone 
would,  in  my  estimation,  be  a  satisfactory  vindication  of  it.  It  is  but  a  decent 
respect  due  to  the  wisdom,  the  integrity  and  the  patriotism  of  the  legislative 
body  by  which  any  law  is  passed,  to  presume  in  favor  of  its  Validity  until  its 
violation  of  the  constitution  is  proved  beyond  all  reasonable  doubt.  This  has 
always  been  the  language  of  this  court,  when  that  subject  has  called  for  its  de- 
cision ;  and  I  know  that  it  expresses  the  honest  sentiments  of  each  and  every 
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membar  of  this  bench.  I  am  perfectly  satisfied  that  it  is  entertained  by  those 
of  them  from  whom  it  is  the  misfortune  of  the  majority  of  the  court  to  differ 
on  the  present  occasion,  and  that  they  feel  no  reasonable  doubt  of  the  correct- 
ness of  the  conclusion  to  which  their  best  judgment  has  conducted  them. 

My  opinion  is,  that  the  judgment  of  the  court  below  ought  to  bo  reversed, 
and  judgment  given  for  the  plaintiff  in  error. 

Opinion  by  Me.  Justice  Johnson. 

This  suit  was  instituted  in  Louisiana,  in  the  circuit  court  of  the  United 
States,  by  Saunders,  the  defendant  here,  against  Ogden,  upon  certain  bills  of 
escbange.  Ogden,  the  defendant  there,  pleads,  in  bar  to  the  action,  a  discharge 
obtained,  in  due  form  of  law,  from  the  courts  of  the  state  of  New  York,  which 
discharge  purports  to  release  him  from  all  debts  and  demands  existing  against 
him  on  a  specified  day.  This  demand  is  one  of  that  description ;  and  the  act 
under  which  the  discharge  was  obtained  was  the  act  of  New  York  of  1801,  a 
date  long  prior  to  that  of  the  cause  of  action  on  which  this  suit  was  instituted. 
The  discharge  is  set  forth  in  the  plea,  and  represents  Ogden  as  "  an  insolvent 
debtor,  being,  on  the  day  and  year  thereinafter  mentioned,  in, prison,  in  the  city 
and  county  of  New  York,  on  execution  issued  against  him  on  some  civil  action," 
etc.  It  does  not  appear  that  any  suit  had  ever  been  instituted  against  him  by 
this  party  or  on  this  cause  of  action  prior  to  the  present.  The  cause  below 
w^  decided  upon  a  special  verdict,  in  which  the  jury  find:  1.  That  the  accept- 
ance of  the  bills  on  which  the  action  was  instituted  was  made  by  Ogden,  in  the 
oity  of  New  York,  on  the  days  they  severally  bear  date,  the  said  defendant 
then  residing  in  the  city  of  New  York,  and  continuing  to  reside  there  until  a 
day  not  specified.  2.  That  under  the  laws  of  the  state  of  New  York  in  such 
case  provided,  and  referred  to  in  the  discharge  (which  laws  are  specially  found, 
etc.,  meaning  the  state  law  of  1801),  application  was  made  for,  and  the  defend- 
ant obtained,  the  discharge  hereunto  annexed.  3.  That  by  the  laws  of  New 
York  actions  on  bills  of  exchange  and  acceptances  thereof  are  limited  to  the 
term  of  six  years;  and  4.  That  at  the  time  the  said  bills  were  drawn  and  ac- 
cepted, the  drawee  and  the  drawer  of  the  same  were  residents  and  citizens  of 
the  state  of  Kentucky. 

On  this  state  of  facts  the  court  below  gave  judgment  against  Ogden,  the 
discharged  debtor.  We  are  not  in  possession  of  the  grounds  of  the  decision 
below;  and  it  has  been  argued  here  as  having  been  given  upon  the  general 
nullity  of  the  discharge,  on  the  ground  of  its  unconstitutionality.  But  it  is 
obvious  that  it  might  also  have  proceeded  upon  the  ground  of  its  nullity  as  to 
citizens  of  other  states  who  have  never,  by  any  act  of  their  own,  submitted 
themselves  to  the  ^ /bri  of  the  state  that  gives  the  discharge  —  considering 
the  right  given  by  the  constitution  to  go  into  the  courts  of  the  United  States 
upon  any  contracts,  whatever  be  their  lex  loci^  as  modifying  and  limiting  the 
general  power  which  states  are  acknowledged  to  possess  over  contracts  formed 
nnder  control  of  their  peculiar  laws.  This  question,  however,  has  not  been 
argued,  and  must  not  now  be  considered  as  disposed  of  by  this  decision. 

§  1956.  Insolvent  laws  have  no  extj*aterritorial  operation. 

The  abstract  question  of  the  general  power  of  the  states  to  pass  laws  for  the 
relief  of  insolvent  debtors  will  be  alone  considered.  And  here,  in  order  to  as- 
certain with  precision  what  we  are  to  decide,  it  is  first  proper  to  consider  what 
this  court  has  already  decided  on  this  subject.  And  this  brings  under  review 
the  two  cases  of  Sturges  v.  Crowninshield  and  M'Millan  v.  M'Neill,  adjudged 
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in  the  year  1819,  and  contained  in  the  fourth  volume  of  Wheaton's  Reports, 
122  and  209.  If  the  marginal  note  to  the  report  or  sammary  of  the  effect  of 
the  case  of  M'Millan  v.  M'Neill  presented  a  correct  view  of  the  report  of  that 
decision,  it  is  obvious  that  there  would  remain  very  little,  if  anything,  for  this 
court  to  decide.  But  by  comparing  the  note  of  the  reporter  with  the  facts  of 
the  case,  it  will  be  found  that  there  is  a  generality  of  expression  admitted  into 
the  former  which  the  case  itself  does  not  justify.  The  principle  recognized 
and  affirmed  in  M'Millan  v.  M'Neill  is  one  of  universal  law,  and  so  obvious  and 
incontestable  that  it  need  be  only  understood  to  be  assented  to.  It  is  nothing 
more  than  this:  "that  insolvent  laws  have  no  extraterritorial  operation  upon 
the  contracts  of  other  states;  that  the  principle  is  applicable  as  well  to  the  dis- 
charges given  under  the  laws  of  the  states  as  of  foreign  countries;  and  thai 
the  anterior  or  posterior  character  of  the  law  under  which  the  discharge  is 
given,  with  reference  to  the  date  of  the  contract,  makes  no  discrimination  in 
the  application  of  that  principle." 

§  1957.  Points  decided  by  Stxirgea  v.  Crowninshield. 

The  report  of  the  case  of  Sturges  v,  Crowninshield  needs  also  some  explana- 
tion. The  court  was,  in  that  case,  greatly  divided  in  their  views  of  the  doctrine, 
and  the  judgment  partakes  as  much  of  a  compromise  as  of  a  legal  adjudication. 
The  minority  thought  it  better  to  yield  something  than  risk  the  whole.  And, 
although  their  course  of  reasoning  led  them  to  the  general  maintenance  of  the 
state  power  over  the  subject,  controlled  and  limited  alone  by  the  oath  adminis- 
tered to  all  their  public  functionaries  to  maintain  the  constitution  of  the  United 
States,  yet  as  denying  the  power  to  act  upon  anterior  contracts  could  do  no 
barm,  but,  in  fact,  imposed  a  restriction  conceived  in  the  true  spirit  of  the  con- 
stitution, they  were  satisfied  to  acquiesce  in  it,  provided  the  decision  were  so 
guarded  as  to  secure  the  power  over  posterior  contracts  as  well  from  the  posi- 
tive terms  of  the  adjudication  as  from  inferences  deducible  from  the  reasoning 
of  the  court. 

The  case  of  Sturges  v.  Crowninshield,  then,  must,  in  its  authority,  be  limited 
to  the  terms  of  the  certificate,  and  that  certificate  affirms  two  propositions: 
1.  That  a  state  has  authority  to  pass  a  bankrupt  law,  provided  subh  law  does 
not  impair  the  obligation  of  contracts  within  the  meaning  of  the  constitution, 
and  provided  there  be  no  act  of  congress  in  force  to  establish  an  uniform  sys- 
tem of  bankruptcy  conflicting  with  such  law.  2.  That  a  law  of  this  descrip- 
tion, acting  upon  prior  acts,  is  a  law  impairing  the  obligation  of  contracts 
within  the  meaning  of  the  constitution. 

Whatever  inferences  or  whatever  doctrines  the  opinion  of  the  court  in  that 
case  may  seem  to  support,  the  concluding  words  of  that  opinion  were  intended 
to  control  and  to  confine  the  authority  of  the  adjudication  to  the  limits  of  the 
certificate. 

§  1958.  Tlie  states  may  pass  hanhrupt  laws. 

I  should,  therefore,  have  supposed  that  the  question  of  exclusive  power  in 
congress  to  pass  a  bankrupt  law  was  not  now  open ;  but  it  has  been  often 
glanced  at  in  argument,  and  I  have  no  objection  to  express  my  individual  opin- 
ion upon  it.  Not  having  recorded  my  views  on  this  point  in  the  case  of 
Crowninshield,  I  avail  myself  of  this  occasion  to  do  so. 

So  far,  then,  am  I  from  admitting  that  the  constitution  affords  any  ground 
for  this  doctrine,  that  I  never  had  a  doubt  that  the  leading  object  of  tlie  con- 
stitution was  to  bring  in  aid  of  the  states  a  power  over  this  subject  which  their 

individual  powers  never  could  attain  to;  so  far  from  limiting,  modifying  and 
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attenuating  legislative  power  in  its  known  and  ordinary  exercise  in  favor  of 
nnfortanate  debtors,  that  its  sole  object  was  to  extend  and  perfect  it,  as  far  as 
the  combined  powers  of  the  states,  represented  by  the  general  government, 
conld  extend  it.  Without  that  provision,  no  power  would  have  existed  that 
could  extend  a  discharge  beyond  the  limits  of  the  state  in  which  it  was  given, 
but  with  that  provision  it  might  be  made  co-extensive  with  the  United  States. 
This  was  conducing  to  one  of  the  great  ends  of  the  constitution,  one  which  it 
never  loses  sight  of  in  any  of  its  provisions,  that  of  making  an  American  citi- 
zen as  free  in  one  state  as  he  was  in  another.  And  when  we  are  told  that  this 
instrument  is  to  be  construed  with  a  view  to  its  federative  objects,  I  reply  that 
this  view  alone  of  the  subject  is  in  accordance  with  its  federative  character. 

Another  object  in  perfect  accordance  with  this  may  have  been  that  of  exer- 
cising a  salutary  control  over  the  power  of  the  states,  whenever  that  power 
should  be  exercised  without  due  regard  to  the  fair  exercise  of  distributive  jus* 
tice.  The  general  tendency  of  the  legislation  of  the  states  at  that  time  to 
favor  the  debtor  was  a  consideration  which  entered  deeply  into  many  of  the 
provisions  of  the  constitution.  And  as  the  power  of  the  states  over  the  law  of 
their  respective  forums  remained  untouched  by  any  other  provision  of  the  con- 
stitution, when  vesting  in  congress  the  power  to  pass  a  bankrupt  law,  it  was 
worthy  of  the  wisdom  of  the  convention  to  add  to  it  the  power  to  make  that 
system  uniform  and  universal.  Yet,  on  this  subject,  the  use  of  the  term  uni- 
form, instead  of  general,  may  well  raise  a  doubt  whether  it  meant  more  than 
that  such  a  law  should  not  be  partial,  but  have  an  equal  and  uniform  applica- 
tion in  every  part  of  the  Union.  This  is  in  perfect  accordance  with  the  spirit 
in  which  various  other  provisions  of  the  constitution  are  conceived.. 

For  these  two  objects  there  appears  to  have  been  much  reason  for  vesting 
this  power  in  congress;  but  for  extending  to  the  grant  the  eflfect  of  exclusive- 
ness  over  the  power  of  the  states,  appears  to  me  not  only  without  reason,  but 
to  be  repelled  by  weighty  considerations. 

1.  There  is  nothing  which,  on  the  face  of  the  constitution,  bears  the  semblance 
of  direct  prohibition  on  the  states  to  exercise  this  power;  and  it  would  seem 
strange  that,  if  such  a  prohibition  had  been  in  the  contemplation  of  the  con- 
vention, when  appropriating  an  entire  section  to  the  enumeration  of  prohibi- 
tions on  the  states,  they  had  forgotten  this,  if  they  had  intended  to  enact  it. 
The  antithetical  language  adopted  in  that  section,  as  to  every  other  subject  to 
which  the  power  of  congress  had  been  previously  extended,  affords  a  strong 
reason  to  conclude  that  some  direct  and  express  allusion  to  the  power  to  pass  a 
bankrupt  law  would  have  been  here  inserted  also,  if  they  had  not  intended 
that  this  power  should  be  concurrently,  or,  at  least,  subordinately  exercised  by 
the  states.  It  cannot  be  correct  reasoning  to  rely  upon  this  fact  as  a  ground 
to  infer  that  the  prohibition  must  be  found  in  some  provision  not  having  that 
antithetical  character,  since  this  supposes  an  intention  to  insert  the  prohibition, 
which  intention  can  only  be  assumed.  Its  omission  is  a  just  reason  for  form- 
ing no  other  conclusion  than  that  it  was  purposely  omitted.    But, 

2.  It  is  insisted  that,  though  not  express,  the  prohibition  is  to  be  inferred 
from  the  grant  to  congress  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States;  and  that  this  grant,  standing  in  connec- 
tion with  that  to  establish  an  uniform  rule  of  naturalization,  which  is,  in  its 
nature,  exclusive,  must  receive  a  similar  construction.  There  are  many  answers 
to  be  given  to  this  argument;  and  the  first  is,  that  a  mere  grant  of  a  state 
power  does  not,  in  itself,  necessarily  imply  an  abandonment  or  relinquishment 
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of  the  power  granted,  or  we  shoald  be  involved  in  the  absurdity  of  denying  to 
the  states  the  power  of  taxation,  and  sundry  other  powers  ceded  to  the  general 
government.  But  much  less  can  such  a  consequence  follow  from  vesting  in  the 
general  government  a  power  which  no  state  possessed,  and  which  all  of  theia 
^  combined  could  not  exercise  to  meet  the  end  proposed  in  the  constitution.  For, 
if  every  state  in  the  Union  were  to  pass  a  bankrupt  law  in  the  same  unvarying 
words,  although  this  would,  undoubtedly,  be  an  uniform  system  ot  bankruptcy 
in  its  literal  sense,  it  would  be  very  far  from  answering  the  grant  to  congress- 
There  would  still  need  some  act  of  congress,  or  some  treaty  under  sanction  of 
an  act  of  congress,  to  give  discharges  in  one  state  a  full  operation  in  the  other. 
Thus,  then,  the  inference  which  we  are  called  upon  to  make  will  be  found  not 
to  rest  upon  any  actual  cession  of  state  power,  but  upon  the  creation  of  a  new 
power  which  no  state  ever  pretended  to  possess;  a  power  which  so  far  from 
necessarily  diminishing  or  impairing  the  state  power  over  the  subject,  might 
find  its  full  exercise  in  simply  recognizing  as  valid,  in  every  state,  all  discharges 
which  shall  be  honestly  obtained  under  the  existing  laws  of  any  state. 

Again:  the  inference  proposed  to  be  deduced  from  this  grant  to  congress 
will  be  found  much  broader  than  the  principle  in  which  the  deduction  is  claimed. 
For,  in  this,  as  in  many  other  instances  in  the  constitution,  the  grant  implies 
only  the  right  to  assume  and  exercise  a  power  over  the  subject.  Why,  then, 
should  the  state  powers  cease  before  congress  shall  have  acted,  upon  the  sub- 
ject? or  why  should  that  be  converted  into  a  present  and  absolute  relinquish- 
ment of  power  which  is,  in  its  nature,  merely  potential,  and  dependent  on  the 
discretion  of  congress  whether,  and  when,  to  enter  on  the  exercise  of  a  power 
that  may  supersede  it?  Let  any  one  turn  his  eye  back  to  the  time  when 
this  grant  was  made,  and  say  if  the  situation  of  the  people  admitted  of  an 
abandonment  of  a  power  so  familiar  to  the  jurisprudence  of  every  state;  so 
universally  sustained  in  its  reasonable  exercise  by  the  opinion  and  practice  of 
mankind,  and  so  vitally  important  to  a  paople  overwhelmed  in  debt,  and  urged 
to  enterprise  by  the  activity  of  mind  that  is  generated  by  revolution  and  free 
governments. 

I  will  with  confidence  affirm  that  the  constitution  had  never  baen  adopted, 
had  it  then  been  imagined  that  this  question  would  ever  have  been  made,  or 
that  the  exercise  of  this  power  in  the  states  should  ever  have  depended  upon 
the  views  of  the  tribunals  to  which  that  constitution  was  about  to  give  exist- 
ence. The  argument  proposed  to  be  drawn  from  a  comparison  of  this  power 
with  that  of  congress  over  naturalization  is  not  a  fair  one,  for  the  cases  are 
not  parallel ;  and  if  they  were,  it  is  by  no  means  settled  that  the  states  would 
have  been  precluded  from  this  power,  if  congress  had  not  assumed  it.  But 
admitting,  argumenti  gratia^  that  they  would,  still  there  are  considerations 
bearing  upon  the  one  power  which  have  no  application  to  the  other.  Our 
foreign  intercourse  being  exclusively  committed  to  the  general  government,  it 
is  peculiarly  their  province  to  determine  who  are  entitled  to  the  privileges  of 
American  citizens  and  the  protection  of  the  American  government.  And  the 
citizens  of  any  one  state  being  entitled  by  the  constitution  to  enjoy  the  rights 
of  citizenship  in  every  other  state,  that  fact  creates  an  interest  in  this  particu- 
lar in  each  other's  acts  which  does  not  exist  with  regard  to  their  bankrupt 
laws;  since  state  acts  of  naturalization  would  thus  be  extraterritorial  in  their 
operation,  and  have  an  influence  on  the  most  vital  interests  of  other  states. 
On  these  grounds,  state  laws  of  naturalization  may  be  brought  under  one  of 
the  four  heads  or  classes  of  powers  precluded  to  the  states,  to  wit :  that  of  incom- 
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patibility ;  and  on  this  ground  alone,  if  any,  could  the  states  be  debarred  from 
exercising  this  power,  had  congress  not  proceeded  to  assume  it.  There  is, 
therefore,  nothing  in  that  argument. 

The  argument  deduced  from  the  commercial  character  of  bankrupt  laws  is 
still  more  unfortunate.  It  is  but  necessary  to  follow  it  out,  and  the  inference, 
if  any,  deducible  from  it  will  be  found  to  be  direct  and  conclusive  in  favor  of  the 
state  rights  over  this  subject.  .  For  if,  in  consideration  of  the  power  vested  in 
congress  over  foreign  commerce  and  the  commerce  between  the  states,  it  was 
proper  to  vest  a  power  over  bankruptcies  that  should  pervade  the  states,  it 
would  seem  that,  by  leaving  the  regulation  of  internal  commerce  in  the  power 
of  the  states,  it  became  equally  proper  to  leave  the  exercise  of  this  power 
within  their  own  limits  unimpaired.  With  regard  to  the  universal  understand- 
ing of  the  American  people  on  this  subject,  there  cannot  be  two  opinions.  If 
ever  contemporaneous  exposition  and  the  clear  understanding  of  the  contract- 
ing parties,  or  of  the  legislative  power  (it  is  no  matter  in  which  light  it  be  con- 
sidered), could  be  resorted  to  as  the  means  of  expounding  an  instrument,  the 
continuing  and  unimpaired  existence  of  this  power  in  the  states  ouo;ht  never  to 
have  been  controverted.  Nor  was  it  controverted  until  the  repeal  of  the  bank- 
rupt act  of  1800  (2  Stats,  at  Large,  19),  or  until  a  state  of  things  arose  in  which 
the  means  of  compelling  a  resort  to  the  exercise  of  this  power  by  the  United 
States  became  a  subject  of  much  interest.  Previously  to  that  period,  the  states 
remained  in  the  peaceable  exercise  of  this  power,  under  circumstances  entitled 
to  great  consideration.  In  every  .state  in  the  Union  was  the  adoption  of  the 
constitution  resisted  by  men  of  the  keenest  and  most  comprehensive  minds; 
and  if  an  argument  such  as  this,  so  calculated  to  fasten  on  the  minds  of  a 
people  jealous  of  state  rights,  and  deeply  involved  in  debt,  could  have  been 
imagined,  it  never  would  have  escaped  them.  Yet  nowhere  does  it  appear  to 
have  been  thought  of;  and,  after  adopting  the  constitution  in  every  part  of 
the  Union,  we  find  the  very  framers  of  it  everywhere  among  the  leading  men 
in  public  life,  and  legislating  or  adjudicating  under  the  most  solemn  oath  to  main- 
tain the  constitution  of  the  United  States,  yet  nowhere  imagining  that  in  the 
exercise  of  this  power  they  violated  their  oaths,  or  transcended  their  rights. 
Everywhere,  too,  the  principle  was  practically  acquiesced  in,  that  taking  away 
the  power  to  pass  a  law  on  a  particular  subject  was  equivalent  to  a  repeal  of 
existing  laws  on  that  subject.  Yet  in  no  instance  was  it  contended  that  the 
bankrupt  laws  of  the  states  were  repealed,  while  those  on  navigation,  commerce, 
the  admiralty  jurisdiction,  and  various  others,  were  at  once  abandoned  without 
the  formality  of  a  repeal.  With  regard  to  their  bankrupt  or  insolvent  laws, 
they  went  on  carrying  them  into  effect,  and  abrogating  and  re-enacting  them, 
without  a  doubt  of  their  full  and  unimpaired  power  over  the  subject.  Finally, 
when  the  bankrupt  law  of  1800  was  enacted,  the  only  power  that  seemed  in- 
terested in  denying  the  right  to  the  states  formally  pronounced  a  full  and 
absolute  recognition  of  that  right.  It  is  impossible  for  language  to  be  more 
full  and  explicit  on  the  subject  than  is  the  sixth  section  of  this  act  of  congress. 
It  acknowledges  both  the  validity  of  existing  laws  and  the  right  of  passing 
future  laws.  The  practical  construction  given  by  that  act  to  the  constitution 
is  precisely  this:  that  it  amounts  only  to  a  right  to  assume  the  power  to  legis- 
late on  the  subject,  and,  therefore,  abrogates  or  suspends  the  existing  laws  only 
so  far  as  they  may  clash  with  the  provisions  of  the  act  of  congress.  This  con- 
struction was  universally  acquiesced  in,  for  it  was  that  on  which  there  had 
previously  prevailed  but  one  opinion  from  the  date  of  the  constitution. 
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Much  alarm  has  been  expressed  respecting  the  inharmonious  operation  of  hb 
many  systems,  all  operating  at  the  same  time.  But  I  must  say  that  I  cannot 
discover  any  real  ground  for  these  apprehensions.  Nothing  but  a  future  opera- 
tion is  here  contended  for;  and  nothing  is  easier  than  to  avoid  those  rocks  and 
quicksands  which  are  visible  to  all.  Most  of  the  dangers  are  imaginary;  for 
the  interests  of  each  community,  its  respect  for  the  opinion  of  mankind,  and  a 
remnant  of  moral  feeling,  which  will  not  cease  to  operate  in  the  worst  of  times, 
will  always  present  important  barriers  against  the  gross  violation  of  principle. 
How  is  the  general  government  itself  made  up,  but  of  the  same  materials 
which  separately  make  up  the  governments  of  the  states? 

It  is  a  very  important  fact,  and  calculated  to  dissipate  the  fears  of  those  who 
seriously  apprehend  danger  from  this  quarter,  that  the  powers  assumed  and 
exercised  by  the  states  over  this  subject  did  not  compose  any  part  of  the 
grounds  of  complaint  by  Great  Britain,  when  negotiating  with  our  government 
on  the  subject  of  violations  of  the  treaty  of  peace.  Nor  is  it  immaterial,  as  an 
historical  fact,  to  show  the  evils  against  which  the  constitution  really  intended 
to  provide  a  remedy.  Indeed,  it  is  a  solecism  to  suppose  that  the  permanent 
laws  of  any  government,  particularly  those  which  relate  to  the  administration 
of  justice  between  individuals,  can  be  radically  unequal,  or  even  unwise.  It  is 
scarcely  ever  so  in  despotic  governments,  much  less  in  those  in  which  the  good 
of  the  whole  is  the  predominating  principle.  The  danger  to  be  apprehended  is 
from  temporary  provisions  and  desultory  legislation;  and  this  seldom  has  a 
view  to  future  contracts. 

At  all  events,  whatever  be  the  degree  of  evil  to  be  produced  by  such  laws, 
the  limits  of  its  action  are  necessarily  confined  to  the  territory  of  those  who 
inflict  it.  The  ultimate  object  in  denying  to  the  states  this  power  would  seem 
to  be,  to  give  the  evil  a  wider  range,  if  it  be  one,  by  extending  the  bene- 
fit of  discharges  over  the  whole  of  the  Union.  But  it  is  impossible  to  suppose 
that  the  framers  of  the  constitution  could  have  regarded  the  exercise  of  this 
power  as  an  evil  in  the  abstract,  else  they  would  hardly  have  engrafted  it  upon 
that  instrument  which  was  to  become  the  great  safeguard  of  public  justice  and 
public  morals.  And,  had  they  been  so  jealous  of  the  exercise  of  this  power  in 
the  states,  it  is  not  credible  that  they  would  have  left  unimpaired  those  unques- 
tionable powers  over  the  administration  of  justice  which  the  states'do  exercise, 
and  which,  in  their  immoral  exercise,  might  leave  to  the  creditor  the  mere 
shadow  of  justice.  The  debtor's  person,  no  one  doubts,  may  be  exempted 
from  execution.  But  there  is  high  precedent  for  exempting  his  lands;  and 
public  feeling  would  fully  sustain  an  exemption  of  his  slaves.  What  is  to  pre- 
vent the  extension  of  exemption,  until  nothing  is  left  but  the  mere  mockery  of 
a  judgment,  without  the  means  of  enforcing  its  satisfaction? 

But  it  is  not  only  in  their  execution  laws  that  the  creditor  has  been  left  to 
the  justice  and  honor  of  the  states  for  his  security.  Every  judiciary  in  the 
Union  owes  its  existence  to  some  legislative  act;  what  is  to  prevent  a  repeal  of 
that  act?  and  then,  what  becomes  of  his  remedy,  if  he  has  not  access  to  the 
courts  of  the  Union?  Or  what  is  to  prevent  the  extension  of  the  right  to 
imparl?  of  the  time  to  plead?  of  the  interval  between  the  sittings  of  the  state 
courts?  Where  is  the  remedy  against  all  this?  and  why  were  not  these  powers 
taken  also  from  the  states,  if  they  could  not  be  trusted  with  the  subordinate 
and  incidental  power  here  denied  them?  The  truth  is,  the  convention  saw  all 
this,  and  saw  the  impossibility  of  providing  an  adequate  remedy  for  such  mis- 
chiefs, if  it  was  not  to  be  found,  ultimately,  in  the  wisdom  and  virtue  of  the 
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state  rulers,  under  the  salutary  control  of  that  republican  form  of  government 
which  it  guaranties  to  every  state.  For  the  foreigner  and  the  citizens  of  other 
states,  it  provides  the  safeguard  of  a  tribunal  which  cannot  be  controlled  by 
state  laws  in  the  application  of  the  remedy ;  and,  for  the  protection  of  all,  was 
interposed  that  oath  which  it  requires  to  be  administered  to  all  the  public  func^ 
tionaries,  as  well  of  the  states  as  the  United  States.  It  may  be  called  the  rul- 
ing principle  of  the  constitution,  to  interfere  as  little  as  possible  between  the 
citizen  and  bis  Own  state  government;  and  hence,  with  a  few  safeguards  of  a 
very  general  nature,  the  executive,  legislative  and  judicial  functions  of  the 
states  are  left  as  they  were,  as  to  their  own  citizens,  and  as  to  all  internal  con- 
cerns. It  is  not  pretended  that  this  discharge  could  operate  upon  the  rights  of 
the  citizen  of  any  other  state,  unless  his  contract  was  entered  into  in  the  state 
that  gave  it,  or  unless  he  had  voluntarily  submitted  himself  to  the  Uxfori  of 
the  state  before  the  discharge;  in  both  which  instances  he  is  subjected  to  its 
effects  by  his  own  voluntary  act.  For  these  considerations,  I  pronounce  the 
exclusive  power  of  congress  over  the  relief  of  insolvents  untenable,  and  the 
dangers  apprehended  from  the  contrary  doctrine  unreal. 

§  195tt.  The  obligation  of  a  contract  is  the  legal  right  which  one  party  by  it 
bestows  upon  the  other, 

•  We  will  next  inquire  whether  the  states  are  precluded  from  the  exercise  of 
this  power  by  that  clause  in  the  constitution  which  declares  that  no  state  shall 
"  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts."  This  law  of  the  state  of  New  York  is  supposed  to  have  violated  the 
obligation  of  a  contract  by  releasing  Ogden  from  a  debt  which  he  had  not  sat- 
isfied; and  the  decision  turn^  upon  the  question,  first,  in  what  consists  the  obli- 
gation of  a  contract?  and,  secondly,  whether  the  act  of  New  York  will  amount 
to  a  violation  of  that  obligation,  in  the  sense  of  the  constitution?  The  first  of 
these  questions  has  been  so  often  examined  and  considered,  in  this  and  other 
courts  of  the  United  States,  and  so  little  progress  has  yet  been  n\^de  in  fixing 
the  precise  meaning  of  the  words  "  obligation  of  a  contract,"  that  I  should  turn 
in  despair  from  the  inquiry  were  I  not  convinced  that  the  difficulties  the  ques- 
tion presents  are  mostly  factitious,  and  the  result  of  refinement  and  technicality ; 
or  of  attempts  at  definition,  made  in  terms  defective,  both  in  precision  and  com- 
prehensiveness.  Eight  or  wrong,  I  come  to  my  conclusion  on  their  meaning, 
as  applied  to  executory  contracts,  the  subject  now  before  us,  by  a  simple  and 
short-handed  exposition. 

Right  and  obligation  are  considered,  by  all  ethical  writers,  as  correlative 
terms.  Whatever  I,  by  my  contract,  give  another  a  right  to  require  of  me,  I, 
by  that  act,  lay  myself  under  an  obligation  to  yield  or  bestow.  The  obligation 
of  every  contract  will  then  consist  of  that  right  or  power  over  my  will  or  ac- 
tions which  I,  by  my  contract,  confer  on  another.  And  that  right  and  power 
will  be  found  to  be  measured  neither  by  moral  law  alone,  nor  universal  law 
alone,  nor  by  the  laws  of  society  alone,  but  by  a  combination  of  the  three;  an 
operation  in  which  the  moral  law  is  explained  and  applied  by  the  law  of  nature, 
and  both  modified  and  adapted  to  the  exigencies  of  society  by  positive  law. 
The  constitution  was  framed  for  society,  and  an  advanced  state  of  society,  in 
which,  I  will  undertake  to  say,  that  all  the  contracts  of  men  receive  a  relative, 
and  not  a  positive,  interpretation ;  for  the  rights  of  all  must  be  held  and  enjoyed 
in  subserviency  to  the  good  of  the  whole.  The  state  construes  them,  the  state 
applies  them,  the  state  controls  them,  and  the  state  decides  how  far  the  social 
exercise  of  the  rights  they  give  us  over  each  other  can  be  justly  asserted,    I  say 
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the  social  exercise  of  these  rights;  because,  in  a  state  of  nature,  they  are  as- 
serted over  a  fellow-creature,  but  in  a  state  of  society,  over  a  fellow-citizen. 
Yet  it  is  worthy  of  observation  how  closely  the  analogy  is  preserved  between 
the  assertion  of  these  rights  in  a  state  of  nature  and  a  state  of  society,  in  their 
application  to  the  class  of  contracts  under  consideration. 

Two  men,  A  and  B,  having  no  previous  connection  with  each  other  (we  ma\'' 
suppose  them  even  of  hostile  nations),  are  thrown  upon  a  desert  island.  The 
first,  having  had  the  good  fortune  to  procure  food,  bestows  a  part  of  it  upon 
the  other,  and  he  contracts  to  return  an  equivalent  in  kind.  It  is  obvious  here 
that  B  subjects  himself  to  something  more  than  the  moral  obligation  of  his 
contract,  and  that  the  law  of  nature  and  the  sense  of  mankind  would  justify 
A  in  resorting  to  any  means  in  his  power  to  compel  a  compliance  with  this  con- 
tract. But  if  it  should  appear  that  B,  by  sickness,  by  accident  or  circumstances 
beyond  human  control,  however  superinduced,  could  not  possibly  comply  with 
his  contract,  the  decision  would  be  otherwise,  and  the  exercise  of  compulsory 
power  over  B  would  be  followed  with  the  indignation  of  mankind.  He  has 
carried  the  power  conferred  on  him  over  the  will  or  actions  of  another  beyond 
their  legitimate  extent,  and  done  injustice  in  his  turn.  *''Summumjii8  est 
summa  injuria^ 

The  progress  of  parties,  from  the  initiation  to  the  consummation  of  their 
rights,  is  exactly  parallel  to  this  in  a  state  of  society.  With  this  difference, 
that  in  the  concoction  of  their  contracts,  they  are  controlled  by  the  laws  of  the 
society  of  which  they  are  members;  and  for  the  construction  and  enforcement 
of  their  contracts  they  rest  upon  the  functionaries  of  its  government.  They 
can  enter  into  no  contract  which  the  laws  of  that  community  forbid,  and  the 
validity  and  effect  of  their  contracts  is  what  the  existing  laws  give  to  them. 
The  remedy  is  no  longer  retained  in  their  own  hands,  but  surrendered  to  the 
community,  to  a  power  competent  to  do  justice,  and  bound  to  discharge  to- 
wards then\  the  acknowledged  duties  of  government  to  society,  according  id 
received  principles  of  equal  justice.*  The  public  duty,  in  this  respect,  is  the 
substitute  for  that  right  which  they  possessed  in  a  state  of  nature,  to  enforce 
the  fulfillment  of  contracts;  and  if,  even  in  a  state  of  nature,  limits  were  pre- 
scribed, by  the  reason  and  nature  of  things,  to  the  exercise  of  individual  power 
in  enacting  the  fulfillment  of  contracts,  much  more  will  they  be  in  a  state  of 
society.  For  it  is  among  the  duties  of  society  to  enforce  the  rights  of  human- 
ity; and  both  the  debtor  and  the  society  have  their  interests  in  the  administra- 
tion of  justice,  and  in  the  general  good;  interests  which  must  not  be  swallowed 
up  and  lost  sight  of  while  yielding  attention  to  the  claim  of  the  creditor.  The 
debtor  may  plead  the  visitations  of  providence,  and  the  society  has  an  interest 
in  preserving  every  member  of  the  community  from  despondency  —  in  relieving 
him  from  a  hopeless  state  of  prostration,  in  which  he  would  be  useless  to  him- 
self, his  family,  and  the  community.  When  that  state  of  things  has  arrived  in 
which  the  community  has  fairly  and  fully  discharged  its  duties  to  the  creditor, 
and  in  which,  pursuing  the  debtor  any  longer  would  destroy  the  one  without 
benefiting  the  other,  must  always  be -a  question  to  be  determined  by  the  com- 
mon guardian  of  the  rights  of  both ;  and  in  this  originates  the  power  exercised 
by  governments  in  favor  of  insolvents.  It  grows  out  of  the  administration  of 
justice,  and  is  a  necessary  appendage  to  it. 

There  was  a  time  when  a  different  idea  prevailed,  and  then  it  was  supposed 
that  the  rights  of  the  creditor  required  the  sale  of  the  debtor  and  his  family. 
A  similar  notion  now  prevails  on  the  coast  of  Africa,  and  is  often  exercised 
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there  by  brute  force.  It  is  worthy  only  of  the  country  in  which  it  now  exists, 
and  of  that  state  of  society  in  which  it  once  originated  and  prevailed.  ^^Lex 
non  cogit  ad  impossibilia^^^  is  a  maxim  applied  by  law  to  the  contracts  of  par- 
ties in  a  hundred  ways.  And  where  is  the  objection,  in  a  moral  or  political 
view,  to  applying  it  to  the  exercise  of  the  power  to  relieve  insolvents?  It  is  in 
analogy  with  this  maxim  that  the  power  to  relieve  them  is  exercised;  and  if  it 
never  was  imagined  that  in  other  cases  this  maxim  violated  the  obligation  of 
contracts,  I  see  no  reason  why  the  fair,  ordinary  and  reasonable  exercise  of  it, 
in  this  instance,  should  be  subjected  to  that  imputation.  If  it  be  objected  to 
these  views  of  the  subject  that  they  are  as  applicable  to  contracts  prior  to  the 
law  as  to  those  posterior  to  it,  and  therefore  inconsistent  with  the  decision  in 
the  case  of  Sturges  v.  Crowninshield,  my  reply  is,  that  I  think  this  no  objec- 
tion to  its  correctness.  I  entertained  this  opinion  then,  and  have  seen  no  reason 
to  doubt  it  since.  But,  if  applicable  to  the  case  of  prior  debts,  mvito  fortiori^ 
will  it  be  so  to  those  contracted  subsequent  to  such  a  law;  the  posterior  date  of 
the  contract  removes  all  doubt  of  its  being  in  the  fair  and  unexceptionable 
administration  of  justice  that  the  discharge  is  awarded. 

§  1 960.  The  Law  of  the  contract  remains  the  same  everywhere;  the  remedy 
varies. 

I  must  not  be  understood  here  as  reasoning  upon  the  assumption  that  the 
remedy  is  grafted  into  the  contract.  I  hold  the  doctrine  untenable,  and  infi- 
nitely more  restrictive  on  state  power  than  the  doctrine  contended  for  by  the 
opposite  party.  Since,  if  the  remedy  enters  into  the  contract,  then  the  states  lose 
all  power  to  alter  their  laws  for  the  administration  of  justice.  Yet  I  freely 
admit  that  the  remed}'  enters  into  the  views  of  the  parties  when  contracting; 
that  the  constitution  pledges  the  states  to  every  creditor  for  the  full  and  fair 
and  candid  exercise  of  state  power  to  the  ends  of  justice,  according  to  its  ordi- 
nary administration,  uninfluenced  by  views  to  lighten,  or  lessen,  or  defer  the 
obligation  to  which  each  contract  fairly  and  legally  subjects  the  individual  who 
enters  into  it.  Whenever  an  individual  enters  into  a  contract,  I  think  his  assent 
is  to  be  inferred  to  abide  by  those  rules  in  the  administration  of  justice  which 
belong  to  the  jurisprudence  of  the  country  of  the  contract.  And  when  com- 
pelled to  pursue  his  debtor  in  other  states,  he  is  equally  bound  to  acquiesce  in 
the  law  of  the  forum  to  which  he  subjects  himself.  The  law  of  the  contract 
remains  the  same  everywhere,  and  it  will  be  the  same  in  every  tribunal;  but 
the  remedy  necessarily  varies,  and  with  it  the  effect  of  the  constitutional  pledge, 
which  can  only  have  relation  to  the  laws  of  distributive  justice  known  to  the 
policy  of  each  state  severally.  It  is  very  true  that  inconveniences  may  occa- 
sionally grow  out  of  irregularities  in  the  administration  of  justice  by  the  states. 
But  the  citizen  of  the  same  state  is  referred  to  his  influence  over  his  own  insti- 
tutions for  his  security,  and  the  citizens  of  the  other  states  have  the  institutions 
and  powers  of  the  general  government  to  resort  to.  '  And  this  is  all  the  security 
the  constitution  ever  intended  to  bold  out  against  the  undue  exercise  of  the 
power  of  the  states  over  their  own  contracts,  and  their  own  jurisprudence. 

But,  since  a  knowledge  of  the  laws,  policy  and  jurisprudence  of  a  state  is 
necessarily  imputed  to  every  one  entering  into  contracts  within  its  jurisdiction, 
of  what  surprise  can  he  complain,  or  what  violation  of  public  faith,  who  still 
enters  into  contracts  under  that  knowledge?  It  is  no  reply  to  urge  that,  at  the 
same  time  knowing  of  the  constitution,  he  had  a  right  to  suppose  the  discharge 
void  and  inoperative,  since  this  would  be  but  speculating  on  a  legal  opinion,  in 
which,  if  be  proves  mistaken,  he  has  still  nothing  to  complain  of  but  his  own 
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temerity,  and  concerning  which  all  that  corae  after  this  decision,  at  least,  can- 
not complain  of  being  misled  by  their  ignorance  or  misapprehensions.  Their 
knowledge  of  the  existing  laws  of  the  state  will  henceforward  be  unqualified, 
and  was  so  in  the  view  of  the  law  before  this  decision  was  made.  It  is  now 
about  twelve  or  fourteen  years  since  I  was  called  upon,  on  ray  circuit,  in  the 
case  of  Gell,  Canonge  &  Co.  v.  L.  Jacobs,  to  review  all  this  doctrine.  The 
cause  was  ably  argued  by  gentlemen  whose  talents  are  well  known  in  this  capi- 
tol,  and  the  opinions  which  I  then  formed  I  have  seen  no  reason  since  to  dis- 
trust. 

§  1 961.  The  provision  against  ex  post  facto  laws^  etc.^  considered. 

It  appears  to  me  that  a  great  part  of  the  difficulties  of  the  cause  arise  from 
not  giving  sufficient  weight  to  the  general  intent  of  this  clause  in  the  constitu- 
tion, and  subjecting  it  to  a  severe  literal  construction,  which  would  be  better 
adapted  to  special  pleadings.  By  classing  bills  of  attainder,  ex  post  facto  laws 
and  laws  impairing  the  obligation  of  contracts  together,  the  general  intent 
becomes  very  apparent;  it  is  a  general  provision  against  arbitrary  and  tyran- 
nical legislation  over  existing  rights,  whether  of  person  or  property.  It  is  true 
that  some  confusion  has  arisen  from  an  opinion  which  seems  early,  and  without 
due  examination,  to  have  found  its  way  into  this  court,  that  the  phrase  "«c 
post  facto  "  was  confined  to  laws  affecting  criminal  acts  alone.  The  fact,  upon 
examination,  will  be  found  otherwise;  for  neither  in  its  signification  or  uses  is 
it  thus  restricted.  It  applies  to  civil  as  well  as  to  criminal  acts  (1  Shep. 
Touch.,  68,  70,  73);  and  with  this  enlarged  signification  attached  to  that  phrase, 
the  purport  of  the  clause  would  be  ''  that  the  states  shall  pass  no  law  attaching 
to  the  acts  of  individuals  other,  effects  or  consequences  than  those  attached  to 
them  by  the  laws  existing  at  their  date;  and  all  contracts  thus  construed  shall 
be  enforced  according  to  their  just  and  reasonable  purport." 

§  1962.  Modifications  of  contracts  hy  legal  construction  and  intendment 

But  to  assign  to  contracts,  universally,  a  literal  purport,  and  to  exact  for 
them  a  rigid  literal  fulfillment,  could  not  have  been  the  intent  of  the  constitu- 
tion. It  is  repelled  by  a  hundred  examples.  Societies  exercise  a  positive  con- 
trol as  well  over  the  inception,  construction  and  fulfillment  of  contracts  as 
over  the  form  and  measure  of  the  remedy  to  enforce  them.  As  instances  of  the 
first,  take  the  contract  imputed  to  the  drawer  of  a  bill,  or  indorser  of  a  note, 
with  its  modifications;  the  deviations  of  the  law  from  the  literal  contract  of 
the  parties  to  a  penal  bond,  a  mortgage,  a  policy  of  insurance,  bottomry  bond, 
and  various  others  that  might  be  enumerated.  And,  for  instances  of  discretion 
exercised  in  applying  the  remedy,  take  the  time  for  which  executors  are  ex- 
empted from  suit;  the  exemption  of  members  of  legislatures;  of  judges;  of 
persons  attending  courts  or  going  to  elections;  the  preferences  given  in  the 
marshaling  of  assets;  sales  on  credit  for  a  present  debt;  shutting  of  courts 
altogether  against  gaming  debts  and  usurious  contracts,  and  above  all,  acts  of 
limitation.  I  hold  it  impossible  to  maintain  the  constitutionality  of  an  act  of 
limitation  if  the  modification  of  the  remedy  against  debtors,  implied  in  the 
discharge  of  insolvents,  is  unconstitutional.  I  have  seen  no  distinction  between, 
the  cases  that  can  bear  examination. 

It  is  in  vain  to  say  that  acts  of  limitation  appertain  to  the  remedy  only; 
both  descriptions  of  laws  appertain  to  the  remedy,  and  exactly  in  the  same 
way;  they  put  a  period  to  the  remedy,  and  upon  the  same  terms,  by  what  has 
been  called  a  tender  of  paper  money  in  the  form  of  a  plea,  and  to  the  advan- 
tage of  the  insolvent  laws,  since,  if  the  debtor  can  pay,  he  has  been  made  to 

2^ 


STATE  INSOLVENT  LAWS.  gg  1903, 1064. 

pay.  But  the  door  of  justice  is  shut  in  the  face  of  the  creditor  in,  the  other 
instance,  without  an  inquiry  on  the  subject  of  the  debtor's  capacity  to  pay. 
And  it  is  equally  vain  to  say  that  the  act  of  limitation  raises  a  presumption  of 
payment,  since  it  cannot  be  taken  advantage  of  on  the  general  issue  without 
provision  by  statute;  and  the  only  legal  form  of  a  plea  implies  an  acknowledg- 
ment that  the  debt  has  not  been  paid.  Yet  so  universal  is  the  assent  of  man- 
kind in  favor  of  limitation  acts,  that  it  is  the  opinion  of  profound  politicians 
that  no  nation  could  subsist  without  one. 

§  196 3.  The  right  of  tlie  creditor  liable  to  niodijication  hy  puhLic  policy  or 
necessity. 

The  right,  then,  of  the  creditor  to  the  aid  of  the  public  arm  for  the  recovery 
of  contracts  is  not  absolute  and  unlimited,  but  may  be  modified  by  the  neces- 
sities or  policy  of  societies.  And  this,  together  with  the  contract  itself,  must 
be  taken  by  the  individual,  subject  to  such  restrictions  and  conditions  as  are 
imposed  by  the  laws  of  the  country.  The  right  to  pass  bankrupt  laws  is 
asserted  by  every  civilized  nation  in  the  world.  And  in  no  writer,  I  will 
venture  to  say,  has  it  ever  been  suggested  that  the  power  of  annulling  such 
contracts,  universally  exercised  under  their  bankrupt  or  insolvent  system?, 
involves  a  violation  of  the  obligation  of  contracts.  In  international  law,  the 
subject  is  perfectly  understood,  and  the  right  generally  acquiesced  in;  and  yet 
the  denial  of  justice  is,  by  the  same  code,  an  acknowledged  cause  of  war.  But  it 
is  contended  that,  if  the  obligation  of  a  contract  has  relation  at  all  to  the  laws 
which  give  or  modify  the  remedy,  then  the  obligation  of  a  contract  is  ambula- 
tory and  uncertain,  and  will  mean  a  different  thing  in  every  state  in  which  it 
may  be  necessary  to  enforce  the  contract. 

There  is  no  question  that  this  effect  follows;  and  yet,  after  this  concession,  it 
will  still  remain  to  be  shown  how  any  violation  of  the  obligation  of  the  con- 
tract can  arise  from  that  cause.  It  is  a  casualty  well  known  to  the  creditor 
when  he  enters  into  the  contract;  and  if  obliged  to  prosecute  his  rights  in  an- 
other state,  what  more  can  he  claim  of  that  state  than  that  its  courts  shall  be 
open  to  him  on  the  same  terms  on  which  they  are  open  to  other  individuals? 
It  is  only  by  voluntarily  subjecting  himself  to  the  lex  fori  of  a  state  that  be 
can  be  brought  within  the  provisions  of  its  statutes  in  favor  of  debtors;  singe 
in  no  other  instance  does  any  state  pretend  to  a  right  to  discharge  the  contracts 
entered  into  in  another  state.  He  who  enters  into  a  pecuniary  contract,  know- 
ing that  he  may  have  to  pursue  his  debtor  if  he  flees  from  justice,  casts  him- 
self, in  fact,  upon  the  justice  of  nations. 

§  1964.  Ijisolvent  laws  and  legal  tender  laics  compared. 

It  has  also  been  urged,  with  an  earnestness  that  could  only  proceed  from 
deep  conviction,  that  insolvent  laws  were  tender  laws  of  the  worst  description, 
and  that  it  is  impossible  to  maintain  the  constitutionality  of  insolvent  laws  that 
have  a  future  operation,  without  asserting  the  right  of  the  states  to  pass  tender 
laws,  provided  such  laws  are  confined  to  a  future  operation.  Yet  to  all  this 
there  appears  to  be  a  simple  and  conclusive  answer.  The  prohibition  in  the 
constitution  to  make  anything  but  gold  or  silver  coin  a  tender  in  payment  of 
debts  is  express  and  universal.  The  framcis  of  the  constitution  regarded  it  as 
an  evil  to  be  repelled  without  modification;  they  have  therefore  left  nothing 
to  be  mferred  or  deduced  from  construction  on  this  subject.  But  the  contrary 
is  the  fact  with  regard  to  insolvent  laws;  it  contains  no  express  prohibition  to 
pass  such  laws,  and  we  are  called  upon  here  to  deduce  such  a  prohibition  from 
a  clause  which  is  anything  but  explicit,  and  which  already  has  been  judiciallv 
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declared  to  embrace  a  great  variety  of  other  subjects.  The  inquiry,  then,  is 
open  and  indispensable  in  relation  to  insolvent  laws,  prospective  or  retrospect- 
ive, whether  they  do,  in  the  sense  of  the  constitution,  violate  the  obligation  of 
contracts.  There  would  be  much  in  the  argument  if  there  was  no  express  pro- 
hibition against  passing  tender  laws,  but  with  such  express  prohibition  the  cases 
have  no  analogy.  And  independent  of  the  different  provisions  in  the  constitu- 
tion there  is  a  distinction  existing  between  tender  laws  and  insolvent  laws,  in 
their  object  and  policy,  which  sufficiently  points  out  the  principle  upon  which 
the  constitution  acts  upon  them  as  several  and  distinct;  a  tender  law  supposes 
a  capacity  in  the  debtor  to  pay  and  satisfy  the  debt  in  some  way,  but  the  dis- 
charge of  an  insolvent  is  founded  in  his  incapacity  ever  to  pay,  which  incapacitj- 
is  judicially  determined  according  to  the  laws  of  the  state  that  passes  it.  The 
one  imports  a  positive  violation  of  the  contract,  since  all  contracts  to  pay,  not 
expressed  otherwise,  have  relation  to  payment  in  the  current  coin  of  the  coun- 
try; the  other  imports  an  impossibihty  that  the  debtor  ever  can  fulfil  the 
contract. 

§  1965*  It  is  conipete^it  for  the  government  of  a  state  to  withdraw  future  ac- 
guisitions  of  its  citizens  from  consideration  as  a  basis  of  credit  and  a  fund  for 
the  payment  of  debts. 

If  it  be  urged  that  to  assume  this  impossibility  is  itself  an  arbitrary  act; 
that  parties  have  in  view  something  more  than  present  possessions;  that  they 
look  to  future  acquisitions;  that  industry,  talents  and  integrity  are  as  confi- 
dently trusted  as  property  itself;  and,  to  release  them  from  this  liability,  im- 
pairs the  obligation  of  contracts,  plausible  as  the  argument  may  seem,  I  think 
the  answer  is  obvious  and  incontrovertible.  Why  may  not  the  community  set 
bounds  to  the  will  of  the  contracting  parties  in  this  as  in  every  other  instance? 
That  will  is  controlled  in  the  instances  of  gaming  debts,  usurious  contracts, 
marriage  brokage  bonds  and  various  others;  and  why  may  not  the  community 
also  declare  that,  "look  to  what  you  will,  no  contract  formed  within  the  terri- 
tory which  we  govern  shall  be  valid  as  against  future  acquisitions;"  "  we  have 
an  interest  in  the  happiness  and  services  and  families  of  this  community 
which  shall  not  be  superseded  by  individual  views?"  Who  can  doubt  the 
power  of  the  state  to  prohibit  her  citizens  from  running  in  debt  altogether?  A 
measure  a  thousand  times  wiser  than  that  impulse  to  speculation  and  ruin, 
which  has  hitherto  been  communicated  to  individuals  by  our  public  policy. 
And  if  to  be  prohibited  altogether,  where  is  the  limit  which  may  not  be  set, 
both  to  the  acts  and  the  views  of  the  contracting  parties? 

When  considering  the  first  question  in  this  cause,  I  took  occasion  to  remark 
on  the  evidence  of  contemporaneous  exposition  deducible  from  well  known 
facts.  Every  candid  mind  will  admit  that  this  is  a  very  different  thing  from 
contending  that  the  frequent  repetition  of  wrong  will  create  a  right.  It  pro- 
ceeds upon  the  presumption  that  the  contemporaries  of  the  constitution  have 
claims  to  our  deference  on  the  question  of  right,  because  they  had  the  best  op- 
portunities of  informing  themselves  of  the  understanding  of  the  framers  of  the 
constitution,  and  of  the  sense  put  upon  it  by  the  people  when  it  was  adopted 
by  them;  and  in  this  point  of  view  it  is  obvious  that  the  consideration  bears  as 
strongly  upon  the  second  point  in  the  cause  as  on  the  first.  For  had  there  been 
any  possible  ground  to  think  otherwise,  who  could  suppose  that  such  men,  and 
so  many  of  them,  acting  under  the  most  solemn  oath,  and  generally  acting 
rather  under  a  feeling  of  jealousy  of  the  power  of  the  general  government 
than  otherwise,  would  universally  have  acted  upon  the  conviction  that  the 
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power  to  relieve  insolvents  by  a  discharge  from  the  debt  had  not  been  taken 
from  the  states  by  the  article  prohibiting  the  violation  of  contracts?  The 
whole  history  of  the  times,  up  to  a  time  subsequent  to  the  repeal  of  the  bank- 
rapt  law,  indicates  a  settled  knowledge  of  the  contrary. 

If  it  be  objected  to  the  views  which  I  have  taken  of  this  subject,  that  they 
imply  a  departure  from  the  direct  and  literal  meaning  of  terms,  in  order  to 
substitute  an  artificial  or  complicated  exposition,  my  reply  is,  that  the  error 
is  on  the  other  side,  qui  hmret  in  Utera^  hoBret  in  cortice.  All  the  notions  of 
society,  particularly  in  their  jurisprudence,  are  more  or  less  artificial;  our  con- 
stitution nowhere  speaks  the  language  of  men  in  a  state  of  nature;  let  any  one 
attempt  a  literal  exposition  of  the  phrase  which  immediately  precedes  the  one 
under  consideration, —  I  mean  ex  post  faoto^  —  and  he  will  soon  acknowledge  a 
failure.  Or  let  him  reflect  on  the  mysteries  that  hang  around  the  little  slip  of 
paper  which  lawyers  know  by  the  title  of  a  bail-piece.  The  truth  is  that,  even 
compared  with  the  principles  of  natural  law,  scarcely  any  contract  imposes  an 
obligation  conformable  to  the  literal  meaning  of  terms.  He  who  enters  into  a 
contract  to  follow  the  plough  for  the  year  is  not  held  to  its  literal  performance, 
since  many  casualties  may  intervene  which  would  release  him  from  the  obliga- 
tion without  actual  performanca  There  is  a  very  striking  illustration  of  this 
principle  to  be  found  in  many  instances  in  the  books;  I  mean  those  cases  in 
which  parties  are  released  from  their  contracts  by  a  declaration  of  war,  or 
where  laws  are  passed  rendering  that  unlawful,  even  incidentally,  which  wps 
lawful  at  the  time  of  the  contract.  Now  in  both  these  instances  it  is  the 
government  that  puts  an  end  to  the  contract,  and  yet  no  one  ever  imagined 
that  it  thereby  violates  the  obligation  of  a  contract.  It  is,  therefore,  far  from 
being  true,  as  a  general  proposition,  '^  that  a  government  necessarily  violates 
the  obligation  of  a  contract  which  it  puts  an  end  to  without  performance."  It 
is  the  motive,  the  policy,  the  object,  that  must  characterize  the  legislative  act, 
to  affect  it  with  the  imputation  of  violating  the  obligation  of  contracts. 

In  the  effort  to  get  rid  of  the  universal  vote  of  mankind  in  favor  of  limita- 
tion acts,  and  laws  against  gaming,  usury,  marriage  brokage,  buying  and  sell- 
ing of  offices,  and  many  of  the  same  description,  we  have  heard  it  argued  that, 
as  to  limitation  acts,  the  creditor  has  nothing  to  complain  of,  because  time  is 
allowed  him,  of  which,  if  he  does  not  avail  himself,  it  is  his  own  neglect;  and 
as  to  all  others,  there  is  no  contract  violated,  because  there  was  none  ever  in- 
curred. But  it  is  obvious  that  this  mode  of  answering  the  argument  involves 
a  surrender  to  us  of  our  whole  ground.  It  admits  the  right  of  the  government 
to  limit  and  define  the  power  of  contracting,  and  the  extent  of  the  creditor's 
remedy  against  his  debtor;  to  regard  other  rights  besides  his,  and  to  modify 
his  rights  so  as  not  to  let  them  override  entirely  the  general  interests  of  society, 
the  interests  of  the  community  itself  in  the  talents  and  services  of  the  debtor, 
the  regard  due  to  his  happiness,  and  to  the  claims  of  his  family  upon  him  and 
opon  the  government. 

No  one  questions  the  duty  of  the  government  to  protect  and  enforce  the  just 
rights  of  every  individual  over  all  within  its  control.  What  we  contend  for  is 
no  more  than  this:  that  it  is  equally  the  duty  and  right  of  governments  to  im- 
pose limits  to  the  avarice  and  tyranny  of  individuals,  so  as  not  to  suffer  oppres- 
sion to  be  exercised  under  the  semblance  of  right  and  justice.  It  i^  true  that, 
in  the  exercise  of  this  power,  governments  themselves  may  sometimes  be  the 
Authors  of  oppression  and  injustice;  but,  wherever  the  constitution  could  im- 
pose limits  to  such  power,  it  has  done  so;  and  if  it  has  not  been  able  to  impose 
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effectual  and  aniversal  restraints,  it  arises  only  from  the  extreme  dif&cully  of 
regulating  the  movements  of  sovereign  power;  and  the  absolute  necessity, 
after  every  effort  that  can  be  made  to  govern  effectually,  that  will  still  exist,  to 
leave  some  space  for  the  exercise  of  discretion,  and  the  influence  of  justice  and 
wisdom. 

Opinion  by  Mr.  Justice  Thompson. 

This  action  is  founded  on  several  bills  of  exchange,  bearing  date  in  Septem- 
ber, 1806,  drawn  by  J.  Jordan,  upon  Ogden,  the  plaintiff  in  error,  in  favor  of 
Saunders,  the  defendant  in  error.  The  drawer  and  payee,  at  the  date  of  the. 
bills,  were  citizens  of  and  resident  in  Kentucky.  Ogden  was  a  citizen  of  and 
resident  in  New  York,  where  the  bills  were  presented  and  accepted  by  him,  but 
were  not  paid  when  they  came  to  maturity,  and  are  still  unpaid.  Ogden  sets 
up,  in  bar  of  this  action,  his  discharge  under  the  insolvent  law  of  the  state  of 
New  York,  passed  in  April,  1801,  as  one  of  the  revised  laws  of  that  state. 
His  discharge  was  duly  obtained,  on  the  19th  of  April,  1808,  he  having  assigned 
all  his  propert}^  for  the  benefit  of  his  creditors,  and  having,  in  all  respects, 
complied  with  the  laws  of  New  York  for  giving  relief  in  cases  of  insolvency. 
These  proceedings,  according  to  those  laws,  discharged  the  insolvent  from  all 
debts  due  at  the  time  of  the  assignment,  or  contracted  for  before  that  time, 
though  payable  afterwards,  except  in  some  specified  cases,  which  do  not  affect 
th,e  present  question.  From  this  brief  statement  it  appears  that  Ogden,  being 
sued  upon  his  acceptances  of  the  bills  in  question,  the  contract  w^as  made  and 
to  bo  executed  within  the  state  of  New  York,  and  was  made  subsequent  to  the 
\)assage  of  the  law  under  which  he  was  discharged. 

§1 1066.  The  insolvent  law  of  New  York  of  1801  is  not  void  as  cordravening 
the  provision  of  the  cofistitution  which  forbids  the  passage  hy  the  states  of  laws 
impairing  the  obligation  of  contracts. 

Under  these  circumstances,  the  general  question  presented  for  decision  is, 
whether  this  discharge  can  be  set  up  in  bar  of  the  present  suit.  It  is  not  pre- 
tended but  that  if  the  law  under  which  the  discharge  was  obtained  is  valid, 
and  the  discharge  is  to  have  its  effect  according  to  the  provisions  of  that  law, 
it  is  an  effectual  .bar  to  any  recovery  against  Ogden.  But  it  is  alleged  that 
this  law  is  void  under  the  prohibition  in  the  constitution  of  the  United  States, 
article  1,  section  10,  which  declares  that  ^'  no  state  shall  pass  any  law  impair- 
ing the  obligation  of  contracts."  So  that  the  inquiry  here  is,  whether  the  law 
of  New  York  under  which  the  discharge  was  obtained  is  repugnant  to  this 
clause  in  the  constitution;  and,  upon  the  most  mature  consideration,  I  have 
arrived  at  the  conclusion  that  the  law  is  not  void,  and  that  the  discharge  set 
up  by  the  plaintiff  in  error  is  an  effectual  protection  against  any  liability  upon 
the  bills  in  question.  In  considering  this  question,  I  have  assumed  that  the 
point  now  presented  is  altogether  undecided,  and  entirely  open  for  discussion. 
Although  several  cases  have  been  before  this  court  which  may  have  a  bearing 
upon  the  question,  yet,  upon  the  argument,  the  particular  point  now  raised 
has  been  treated  by  the  counsel  as  still  open  for  decision  and  so  considered  by 
the  court  by  permitting  its  discussion.  Although  the  law  under  which  Ogden 
was  discharged  appears,  by  the  record,  to  have  been  passed  in  the  year  1801, 
yet  it  is  proper  to  notice  that  this  was  a  mere  revision  and  re-enactment  of  a 
law  which  was  in  force  as  early,  at  least,  as  from  the  year  1788,  and  which  has 
continued  in  force  from  that  time  to  the  present  (except  from  the  3d  of  April, 
1811,  until  the  14th  of  February,  1812)  in  all  its  material  provisions  which 
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have  any  bearing  npon  the  present  question.  To  declare  a  law  nali  and  void 
after  such  a  lapse  of  time,  and  thereby  prostrate  a  system  which  has  been  in 
operation  for  nearly  forty  years,  ought  to  be  called  for  by  some  urgent  necessity,. 
and  founded  upon  reasons  and  principles  scarcely  admitting  of  doubt.  In  our 
complex  system  of  government,  we  must  expect  that  questions  involving  the 
jarisdictional  limits  between  the  general  and  state  governments  will  frequently 
arise;  and  they  are  always  questions  of  great  delicacy,  and  can  never  be  met 
without  feeling  deeply  and  sensibly  impressed  with  the  sentiment  that  this  is 
the  point  upon  which  the  harmony  of  our  system  is  most  exposed  to  interrup- 
tion. Whenever  such  a  question  is  presented  for  decision,  I  cannot  better  ex- 
press my^  views  of  the  leading  prijaciples  which  ought  to  govern  this  court, 
than  in  the  language  of  the  court  itself,  in  the  case  of  Fletcher  v.  Peck, 
6  Cranch,  128  (§§  1805-12,  supra).  "The  question  (says  the  court)  whether  a 
law  be  void  for  its  repugnancy  to  the  constitution  is,  at  all  times,  a  question  of 
much  delicacy,  which  ought  seldom,  or  ever,  be  decided  in  the  atUrmative  in  a 
doabtful  case.  The  court,  when  impelled  by  duty  to  render  such  a  judgment, 
would  be  unworthy  of  its  station,  could  it  be  unmindful  of  the  solemn  obliga- 
tion which  that  station  imposes.  But  it  is  not  on  slight  implication,  and  vague 
conjecture,  that  the  legislature  is  to  be  pronounced  to  have  transcended  its 
powers,  and  its  acts  to  be  considered  void.  The  opposition  between  the  con- 
stitution and  the  law  should  be  such  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with  each  other."  If  such  be  the  rule  by 
which  the  examination  of  this  case  is  to  be  governed  and  tried  (and  that  it  is 
no  one  can  doubt),  I  am  certainly  not  prepared  to  say  that  it  is  not,  at  least,  a 
doabtful  case,  or  that  I  feel  a  clear  conviction  that  the  law  in  question  is  in- 
compatible with  the  constitution  of  the  United  States. 

In  the  discussion  at  the  bar,  this  has  rightly  been  considered  a  question  relat- 
ing to  the  division  of  power  between  the  general  and  state  governments.  And 
in  the  consideration  of  all  such  questions,  it  cannot  be  too  often  repeated 
(although  universally  admitted),  or  too  deeply  impressed  on  the  mind,  that  all 
the  powers  of  the  general  government  are  derived  solely  from  the  constitution; 
and  that  whatever  power  is  not  conferred  by  that  charter  is  reserved  to  the 
states  respectively,  or  to  the  people.  The  state  of  New  York,  when  the  law  in 
question  was  passed  (for  I  consider  this  a  mere  continuation  of  the  insolvent' 
act  of  1788),  was  in  the  due  and  rightful  exercise  of  its  powers  as  an  independ- 
ent government;  and  unless  this  power  has  been  surrendered  by  the  constitu- 
tion of  the  United  States,  it  still  remains  in  the  state.  And  in  this  view, 
whether  the  law  in  question  be  called  a  bankrupt  or  an  insolvent  law  is  wholly 
immaterial;  it  was  such  a  law  as  a  sovereign  state  had  a  right  to  pass;  and  the 
simple  inquiry  is,  whether  that  right  has  been  surrendered.  No  difficulty 
arises  here  out  of  any  inquiry  about  express  or  implied  powers  granted  by  the 
constitution.  If  the  states  have  no  authority  to  pass  laws  like  this,  it  must  be 
in  consequence  of  the  express  provision  "  that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts." 

It  is  admitted,  and  has  so  been  decided  by  this  court,  that  a  state  law  dis- 
charging insolvent  debtors  from  their  contracts,  entered  into  antecedent  to  the 
passing  of  the  law,  falls  within  this  clause  in  the  constitution,  and  is  void.  In 
the  case  now  before  the  court,  the  contract  was  made  subsequent  to  the  passage 
of  the  law;  and  this,  it  is  believed,  forms  a  solid  ground  of  distinction,  whether 
tested  by  the  letter  or  the  spirit  and  policy  of  the  prohibition.  It  was  not 
denied  on  the  argument,  and  I  presume  cannot  be,  but  that  a  law  may  be  void 
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in  part  and  good  in  part;  or,  in  other  words,  that  it  may  be  void  so  far  as  it 
has  a  retrospective  application  to  past  contracts,  and  valid  as  applied  prospect- 
ively to  future  contracts'.  The  distinction  was  taken  by  the  court  in  the  third 
circuit,  in  the  case  of  Golden  v.  Prince,  5  Hall  L.  J.,  502,  and  which,  I  believe, 
was  the  first  case  that  brought  into  discussion  the  validity  of  a  state  law  anal- 
ogous to  the  one  now  under  consideration.  It  was  there  held  that  the  law  was 
unconstitutional  in  relation  to  that  particular  case,  because  it  impaired  the  obli- 
gation of  the  contract,  by  discharging  the  debtor  from  the  payment  of  his 
debts  due  or  contracted  for  before  the  passage  of  the  law.  But  it  was  ad- 
mitted  that  a  law  prospective  in  its  operation,  under  which  a  contract  after- 
wards made  might  be  avoided  in  a  w^y  different  from  that  provided  by  the 
parties,  would  be  clearly  constitutional.  And  how  is  this  distinction  to  be  sus- 
tained, except  on  the  ground  that  contracts  are  deemed  to  be  made  in  reference 
to  the  existing  law,  and  to  be  governed,  regulated  and  controlled  by  its  provis- 
ions? As  the  question  before  the  court  was  the  validity  of  an  insolvent  law 
which  discharged  the  debtor  from  all  contracts,  the  distinction  must  have  been 
made  in  reference  to  the  operation  of  the  discharge  upon  contracts  made  be- 
fore and  such  as  were  made  after  the  passage  of  the  law,  and  is,  therefore,  a 
case  bearing  directly  upon  the  question  now  before  the  court.  That  the  power 
given  by  the  constitution  to  congress,  to  establish  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States,  does  not  withdraw  the  subject 
entirely  from  the  states,  is  settled  by  the  case  of  Stnrges  v.  Crowninsbield,  4 
Wheat.,  191  (§§1937-39,  supra).  It  is  there  expressly  held  that  "until  the 
power  to  pass  uniform  laws  on  the  subject  of  bankruptcies  is  exercised  by  con- 
gress, the  states  are  not  forbidden  to  pass  a  bankrupt  law,  provided  it  contain 
no  principle  which  violates  the  tenth  section  of  the  first  article  of  the  consti- 
tution of  the  United  States."  And  this  case  also  decides  that  the  right  of  the 
states  to  pass  bankrupt  laws  is  not  extinguished,  but  is  only  suspended,  by  the 
enactment  of  a  general  bankrupt  law  by  congress,  and  that  a  repeal  of  that  law 
removes  disability  to  the  exercise  of  the  power  by  the  states;  so  that  the  ques- 
tion now  before  the  court  is  narrowed  down  to  the  single  inquiry,  whether  a 
state  bankrupt  law,  operating  prospectively  upon  contracts  made  after  its  en- 
actment, impairs  the  obligation  of  such  contract,  within  the  sense  and  meaning 
of  the  constitution  of  the  United  States. 

This  clause  in  the  constitution  has  given  rise  to  much  discussion,  and  great 
diversity  of  opinion  has  been  entertained  as  to  its  true  interpretation.  Its  ap- 
plication to  some  cases  may  be  plain  and  palpable,  to  others  more  doubtful. 
But,  so  far  as  relates  to  the  particular  question  now  under  consideration,  the 
weight  of  judicial  opinions  in  the  state  courts  is  altogether  in  favor  of  the  con- 
stitutionality of  the  law,  so  far  as  my  examination  has  extended.  And,  indeed, 
I  am  not  aware  of  a  single  contrary  opinion.  13  Mass.,  1;  16  Johns.,  233;  7 
Johns.  Ch.,  299;  5  Binn.,  264;  5  Hall  L.  J.,  520,  6th  ed.,  475;  Niles'  Reg., 
16th  of  September,  1821,  Townsend  v.  Townsend. 

§  1967*  A  contract  is  made  with  reference  to  the  law  of  ilie  country^  so  that 
the  law  is  in  effect  a  part  of  the  contract. 

In  proceeding  to  a  more  particular  examination  of  the  true  import  of  the 
clause  ^'  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts,"  the 
inquiries  which  seem  naturally  to  arise  are,  what  is  a  contract,  what  its  obliga- 
tion, and  what  may  be  said  to  impair  it?  As  to  what  constitutes  a  contract,  no 
diversity  of  opinion  exists;  all  the  elementary  writers  on  the  subject,  sanc- 
tioned by  judicial  decisions,  consider  it  briefly  and  simply  an  agreement  in 
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T^hich  a  competent  party  undertakes  to  do,  or  not  to  do,  a  particular  thing;  but 
all  know  that  the  agreement  does  not  always,  nay,  seldom,  if  ever,  upon  its 
face,  specify  the  full  extent  of  the  terms  and  conditions  of  the  contract ;  many 
things  are  necessarily  implied,  and  to  be  governed  by  some  rule  not  contained 
in  the  agreement;  and  this  rule  can  be  no  other  than  the  existing  law  when 
the  contractus  made  or  to  be  executed.  Take,  for  example,  the  familiar  case 
of  an  agreement  to  pay  a  certain  sum  of  money,  with  interest.  The  amount, 
or  rate  of  such  interest,  is  to  be  ascertained  by  some  standard  out  of  the  agree- 
ment, and  the  law  presumes  the  parties  meant  the  common  rate  of  interest 
established  in  the  country  where  the  contract  was  to  be  performed.  This 
standard  is  not  looked  to  for  the  purpose  of  removing  any  doubt  or  ambiguity 
arising  on  the  contract  itself,  but  to  ascertain  the  extent  of  its  obligation;  or 
to  put  a  case  more  analogous,  suppose  a  statute  should  declare  generally,  that 
all  contracts  for  the  payment  of  money  should  bear  interest  after  the  day  of 
payment  fixed  in  the  contract,  and  a  note,  where  such  law  was  in  force,  should 
be  made  payable  in  a  given  number  of  days  after  date.  Such  note  would 
surely  draw  interest  from  the  day  it  became  payable,  although  the  note  upon 
its  face  made  no  provision  for  interest;  and  the  obligation  of  the  contract  to 
pay  the  interest  would  be  as  complete  and  binding  as  to  pay  the  principal;  but 
such  would  not  be  its  operation  without  looking  out  of  the  instrument  itself,  to 
the  law  which  created  the  obligation  to  pay  interest.  The  same  rule  applies  to 
contracts  of  every  description ;  and  parties  must  be  understood  as  making  their 
contracts  with  reference  to  existing  laws,  and  impliedly  assenting  that  such 
contracts  are  to  be  construed,  governed  and  controlled  by  such  laws.  Con- 
tracts absolute  and  unconditional  upon  their  face  are  often  considered  subject 
to  an  implied  condition  which  the  law  establishes  as  applicable  to  such  cases. 
Suppose  a  state  law  should  declare  that  in  all  conveyances  thereafter  to  be 
made  of  real  estate,  the  land  should  be  held  as  security  for  the  payment  of  the 
consideration  money,  and  liable  to  be  sold,  in  case  default  should  be  made  in 
payment;  would  such  a  law  be  unconstitutional?  And  yet  it  would  vary  the 
contract  from  that  which  was  made  by  the  parties,  if  judged  of  by  the  face  of 
the  deed  alone,  and  would  be  making  a  contract  conditional  which  the  parties 
bad  made  absolute,  and  would  certainly  be  impairing  such  contract,  unless  it 
was  deemed  to  have  been  made  subject  to  the  provisions  of  such  law,  and  with 
reference  thereto,  and  that  the  law  was  impliedly  adopted  as  forming  the  obli- 
gation and  terms  of  the  contract.  The  whole  doctrine  of  the  lex  loci  is  founded 
on  this  principle. 

The  language  of  the  court,  in  the  third  circuit,  in  the  case  of  Camfranque  v. 
Burnell,  1  Wash.,  341^  is  very  strong  on  this  point.  Those  laws,  say  the  court, 
which  in  any  manner  affect  the  contract,  whether  in  its  construction,  the  mode 
of  discharging  it,  or  which  control  the  obligation  which  the  contract  imposes, 
are  essentially  incorporated  with  the  contract  itself.  The  contract  is  a  law 
which  the  parties  impose  upon  theipselves,  subject,  however,  to  the  paramount 
Jaw  —  the  law  of  the  country  where  the  contract  is  made.  And  when  to  be 
enforced  by  foreign  tribunals,  such  tribunals  aim  only  to  give  effect  to  the  con- 
tracts according  to  the  laws  which  gave  them  validity.  So,  also,  in  this  court, 
in  the  case  of  Renner  v.  Bank  of  Culumbia,  9  Wheat.,  586,  the  language  of 
the  court  is  to  the  same  effect,  and  shows  that  we  may  look  out  of  the  contract 
to  any  known  law  or  custom  with  reference  to  which  the  parties  may  be  pre- 
sumed to  have  contracted,  in  order  to  ascertain  their  intention,  and  the  legal 

and  binding  force  and  obligation  of  their  contract.     Bank  of  Columbia  v. 
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Okely,  4  Wheat.,  235  (§§  2522-25,  infra\  is  another  case  recognizing  the  same 
principle.  And  in  the  case  of  Dartmouth  College  u  Woodward,  4  Wheat.,  695 
(§§  2099-2117,  infra\  it  is  well  observed  by  one  of  the  judges  of  this  court 
"that  all  contracts  recognized  as  valid  in  any  country  obtain  their  obligation 
and  construction  jure  loci  contractus.^-  And  this  doctrine  is  universally  recog- 
nized, both  in  the  English  and  American  courts.  • 

If  contracts  are  not  made  with  reference  to  existing  laws,  and  to  be  gov- 
erned and  regulated  by  such  laws,  the  agreement  of  parties,  under  the  extended 
construction  now  claimed  for  this  clause  in  the  constitution,  may  control  state 
laws  on  the  subject  of  contracts  altogether.  A  parol  agreement  for  the  sale  of 
land  is  a  contract,  and  if  the  agreement  alone  makes  the  contract,  and  it  de- 
rives its  obligation  solely  from  such  agreement,  without  reference  to  the  exist- 
ing law,  it  would  seem  to  follow  that  any  law  which  had  declared  such  contract 
void,  or  had  denied  a  remedy  for  breach  thereof,  would  impair  its  obligation. 
A  construction  involving  such  consequences  is  certainly  inadmissible.  Any 
contract  not  sanctioned  by  existing  laws  creates  no  civil  obligation ;  and  any 
contract  discharged  in  the  mode  and  manner  provided  by  the  existing  law 
where  it  was  made  cannot,  upon  any  just  principles  of  reasoning,  be  said  to 
impair  such  contract. 

It  will,  I  believe,  be  found  on  examination  that  the  course  of  legislation  in 
some  of  the  states  between  debtor  and  creditor,  which  formed  the  grounds  of 
so  much  complaint,  and  which  probably  gave  rise  to  this  prohibition  in  the 
constitution,  consisted  principally,  if  not  entirely,  of  laws  having  a  retrospect- 
ive operation  upon  antecedent  debts. 

If  a  contract  does  not  derive  its  obligation  from  the  positive  law  of  the 
country  where  it  is  made,  where  is  to  be  found  the  rule  that  such  obligation 
does  not  attach  until  the  contracting  party  has  attained  a  certain  age?  In 
what  code  of  natural  law  or  in  what  system  of  universal  law,  out  of  which,  it 
13  said  at  the  bar,  spring  the  eternal  and  unalterable  principles  of  right  and 
of  justice,  will  be  found  a  rule  that  such  obligation  does  not  attach  so  as  to  bind 
a  party  under  the  age  of  twenty-one  years?  No  one  will  pretend  that  a  law- 
exonerating  a  party  from  contracts  e.ntered  into  before  arriving  at  such  age 
would  be  invalid.  And  yet  it  would  impair  the  obligation  of  the  contract  if 
such  obligation  is  derived  from  any  other  source  than  the  existing  law  of  the 
place  where  made.  Would  it  not  be  within  the  Iti^itimate  powers  of  a  state 
legislature  to  declare  prospectively  that  no  one  should  be  made  responsible  upon 
contracts  entered  into  before  arriving  at  the  age  of  twenty -five  years?  This, 
I  presume,  cannot  be  doubted.  But  to  apply  such  a  law  to  past  contracts,  en- 
tered into  when  twenty-one  years  was  the  limit,  would  clearly  be  a  violation 
of  the  obligation  of  the  contract.  No  such  distinction,  however,  could  exist, 
unless  the  obligation  of  the  contract  grows  out  of  the  existing  law,  and  with 
reference  to  which  the  contract  must  be  deemed  to  have  been  made. 

§  1968.  "  OhligationJ^  as  used  in  the  constitution^  refers  to  the  civil  and  legal 
'obligation^  not  the  Tnoral. 

The  true  import  of  the  term  obligation,  as  used  in  the  constitution,  may 
admit  of  some  doubt.  That  it  refers  to  the  civil,  or  legal,  and  not  moral,  obli- 
gation, is  admitted  by  all.  But  whether  the  remedy  upon  the  contract  is  en- 
tirely excluded  from  the  operation  of  this  provision  is  a  point  on  which  some 
diversity  of  opinion  has  been  entertained.  That  it  is  not  intended  to  interfere 
with  or  limit  state  legislation  in  relation  to  the  remedy,  in  the  ordinary  prose- 
cation  of  suits,  no  one  can  doubt.    And,  indeed,  such  a  principle  is  indispen- 
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sable  to  facilitate  commercial  iatercoarse  between  the  citizens  or  subjects  of 
different  governments,  and  is  sanctioned  by  all  civilized  nations;  and  if,  accord- 
ing to  the  language  of  these  cases,  this  principle  extends  to  the  obligation  as 
well  as  to  the  construction  of  contracts,  it  would  seem  to  follow,  as  a  necessary 
conclusion,  that  it  must  embrace  all  the  consequences  growing  out  of  the  laws 
of  the  country  where  the  contract  is  made;  for  it  is  the  law  which  creates  the 
obligation;  and  whenever,  therefore,  the  lex  loci  provides  for  the  dissolution  of 
the  contract  in  any  prescribed  mode,  the  parties  are  presumed  to  have  acted 
subject  to  such  contingency.  And  hence,  in  the  English  courts,  wherever  the 
operation  of  a  foreign  discharge  under  a  bankrupt  law  has  been  brought 
under  consideration,  they  have  given  to  it  the  same  effect  that  it  would  have 
had  in  the  country  where  the  contract  was  made.  And  the  same  rule  has  been 
recognized  and  adopted  in  the  courts  of  this  country  almost  universally,  where 
the  question  has  arisen.  But  whether  a  law  might  not  so  change  the  nature 
and  extent  of  existing  remedies,  and  thereby  so  materially  impair  the  right,  as 
to  fall  within  the  scope  of  this  prohibition,  if  it  extended  to  remedies  upon 
antecedent  contracts,  is  by  no  means  clear.  If  the  law,  whatever  it  may  be, 
relating  to  the  remedy,  has  a  prospective  operation  only,  no  objection  can  arise 
to  it  under  this  clause  in  the  constitution.  It  is  a  question  that  must  rest  in 
the  sound  discretion  of  the  state  legislature.  But  men,  when  entering  into 
contracts,  can  hardly  be  presumed  entirely  regardless  of  the  remedy  which  the 
law  provides  in  case  of  a  breach  of  the  contract;  and  the  means  of  obtaining 
satisfaction  for  such  breach  enters  essentially  into  consideration  in  making  the 
contract.  If,  at  the  time  of  making  the  contract,  it  be  known  that  the  person 
only  of  the  debtor,  and  not  his  property,  or  his  personal  property  only,  and 
not  his  lands,  or  a  certain  part  of  either,  is  to  be  resorted  to  for  satisfaction,  no 
ground  of  complaint  can  exist,  the  contract  having  been  made  with  full  knowl- 
edge of  all  these  things;  but  if,  at  the  time  the  contract  is  made,  not  only  the 
person,  but  all  the  property,  both  real  and  personal,  of  the  debtor,  might  be 
resorted  to  for  satisfaction,  and  a  law  should  be  passed  placing  beyond  the 
reach  of  the  creditor  the  whole  or  the  principal  part  of  the  debtor's  property, 
it  would  be  difficult  to  sustain  the  constitutionality  of  such  a  law.  The  statute 
of  limitations  is  conceded  to  relate  to  the  iem3dy.  Suppose,  when  a  contract 
was  made,  the  limitation  was  six  years,  and  it  should  be  reduced  to  six  mouths, 
or  any  shorter  period,  and  applied  to  antecedent  contracts,  would  it  not  be  re- 
pugnant to  the  constitution?  But  if  the  legislature  of  a  state  should  choose  to 
adopt,  prospectively,  six  months  as  the  limitation,  who  could  question  the 
authority  so  to  do?  And  suppose  further  that  the  unconstitutionality  of  the 
law  in  question  is  admitted,  could  the  state  of  New  York  pass  a  law  limiting 
the  right  of  recovery  against  any  insolvent  who  had  been  duly  discharged 
according  to  the  provisions  of  the  insolvent  act,  to  ten  days  from  the  passage 
of  such  law?  And  yet  this  would  be  a  statute  of  limitation,  and  affect  the 
remedy  only.  The  law  now  in  question  is  nothing  more  than  taking  away  all 
remedy ;  and  whether  it  be  the  whole,  or  some  material  part  thereof,  would 
seem  to  differ  in  degree  only,  and  not  in  principle;  and  if  to  have  a  retrospect- 
ive operation,  might  well  be  considered  as  falling  within  the  spirit  and  policy 
of  the  prohibition. 

§  1969.  The  law  of  the  contract  forms  its  obligation. 

In  the  case  of  Sturges  v.  Crowninshield,  4  Wheat.,  122  (§§  1937-39,  supra\ 
the  court,  in  explaining  the  meaning  of  the  terms  "obligation  of  a  contract," 
say:  ^^  A  contract  is  an  agreement  in  which  a  party  undertakes  to  do,  or  not  to 
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do,  a  particular  thing.  The  law  binds  him  to  perform  his  undertaking,  and 
this  is,  of  course,  the  obligation  of  his  contract."  That  is,  as  I  understand  it, 
the  law  of  the  contract  forms  its  obligation,  and  if  so,  the  contract  is  fulfilled, 
and  its  obligation  discharged,  by  complying  with  whatever  the  existing  law 
required  in  relation  to  such  contract;  and  it  would  seem  to  me  to  follow,  that  if 
the  law,  looking  to  the  contingency  of  the  debtor's  becoming  unable  to  pay  the 
whole  debt,  should  provide  for  his  discharge  on  payment  of  a  part,  this  would 
enter  into  the  law  of  the  contract,  and  the  obligation  to  pay  would,  of  course, 
be  subject  to  such  contingency. 

It  is  unnecessary,  however,  on  the  present  occasion,  to  attempt  to  draw,  with 
precision,  the  line  between  the  right  and  the  remedy,  or  to  determine  whether 
the  prohibition  in  the  constitution  extends  to  the  former  and  not  to  the  latter, 
or  whether,  to  a  certain  extent,  it  embraces  both;  for  the  law  in  question 
strikes  at  the  very  root  of  the  cause  of  action,  and  takes  away  both  right  and 
remed}^  and  the  question  still  remains,  does  the  prohibition  extend  to  a  state 
bankrupt  or  insplvent  law,  like  the  one  in  question,  when  applied  to  contracts 
entered  into  subsequent  to  its  passage?  Whether  this  is  technically  a  bankrupt 
or  an  insolvent  law  is  of  little  importance.  Its  operation,  if  valid,  is  to  dis- 
charge the  debtor  absolutely  from  all  future  liability  on  surrendering  up  his 
property,  and,  in  that  respect,  is  a  bankrupt  law,  according  to  the  universal 
understanding  in  England,  where  a  bankrupt  system  is  in  operation.  It  is  nor, 
however,  limited  to  traders,  but  extends  to  every  class  of  citizens,  and,  in  this 
respect,  is  more  analogous  to  the  English  insolvent  laws,  which  only  authorize 
the  discharge  of  the  debtor  from  imprisonment. 

§  1970.  The  constitutional  inhibition  against  the  im>pairment  of  the  obligation 
of  contracts  is  confined  to  laws  affecting  co7itracts  made  antecedent  to  tlieir pas- 
sage. 

If  this  provision  in  the  constitution  was  unambiguous,  and  its  meaning  en- 
tirely free  from  doubt,  there  would  be  no  door  left  open  for  construction,  or  any 
proper  ground  upon  which  the  intention  of  the  framers  of  the  constitution 
could  be  inquired  into;  this  court  would  be  bound  to  give  to  it  its  full  operation, 
whatever  might  be  the  views  entertained  of  its  expediency.  But  the  diversity 
of  opinion  entertained  of  its  construction  will  fairly  justify  an  inquiry  into  the 
intention  as  well  as  the  reason  and  policy  of  the  provision;  all  which,  in  my 
judgment,  will  warrant  its  being  confined  to  laws  affecting  contracts  made 
antecedent  to  the  passage  of  such  laws.  Such  would  appear  to  be  the  plain 
and  natural  interpretation  of  the  words,  *'No  state  shall  pass  any  law  impair- 
ing the  obligation  of  contracts." 

The  law  must  have  a  present  effect  upon  some  contract  in  existence,  to  bring 
it  within  the  plain  meaning  of  the  language  employed.  There  would  be  no 
propriety  in  saying  that  a  law  impaired,  or  in  anj'  manner  whatever  modified 
or  altered,  what  did  not  exist.  The  most  obvious  and  natural  application  of 
the  words  themselves  is  to  laws  having  a  retrospective  operation  upon  existing 
contracts;  and  this  construction  is  fortified  by  the  associate  prohibitions,  "No 
state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts."  The  first  two  are  confessedly  restricted  toretrospec^ 
ive  laws,  concerning  crimes  and  penalties  affecting  the  personal  security  of 
individuals.  And  no  good  reason  is  perceived  why  the  last  should  not  be  re- 
stricted to  retrospective  laws  relating  to  private  rights  growing  out  of  the  con- 
tracts of  parties.  The  one  provision  is  intended  to  protect  the  person  of  the 
citizen  from  punishment  criminally  for  any  act  not  unlawful  when  committed; 
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and  the  other  to  protect  the  rights  of  property  as  secured  by  contracts  sanc- 
tioned by  existing  laws.  No  one  supposes  that  a  state  legislature  is  under  any 
restriction  in  declaring,  prospectively,  any  acts  criminal  which  its  own  wisdom 
and  policy  may  deem  expedient.  And  why  not  apply  the  same  rule  of  con- 
stmotion  and  operation  to  the  other  provision  relating  to  the  rights  of  property  ? 
Neither  provision  can  strictly  be  considered  as  introducing  any  new  principle, 
but  only  for  greater  security  and  safety  to  incorporate  into  this  charter  pro- 
visions admitted  by  all  to*  be  among  the  first  principles  of  our  government. 
!No  state  court  would,  I  presume,  sanction  and  enforce  an  ex  post  facto  law,  if 
no  such  prohibition  was  contained  in  the  constitution  of  the  United  States;  so, 
neither  would  retrospective  laws,  taking  away  vested  rights,  be  enforced.  Such 
laws  are  repugnant  to  those  fundamental  principles  upon  which  every  just 
system  of  laws  is  founded.  It  is  an  elementaiy  principle,  adopted  and  sanc- 
tioned by  the  courts  of  justice  in  this  country  and  in  Great  'Britain,  whenever 
such  laws  have  come  under  consideration,  and  yet  retrospective  laws  are  clearly 
within  this  prohibition.  It  is,  therefore,  no  objection  to  the  view  I  have  taken 
of  this  clause  in  the  constitution  that  the  provision  was  unnecessary.  The 
great  principle  asserted,  no  doubt,  is,  as  laid  down  by  the  court  in  Sturges  v. 
Crowninshield,  the  inviolability  of  contracts;  and  this  principle  is  fully  main- 
tained by  confining  the  prohibition  to  laws  affecting  antecedent  contracts.  It 
is  the  same  principle,  we  find,  contemporaneously,  13th  July,  1787  (1  L.  U.  S., 
475),  asserted  by  the  old  congress,  in  an  ordinance  for  the  government  of  the 
territory  of  the  United  States  northwest  of  the  River  Ohio.  By  one  of  the 
fundamental  articles  it  is  provided  that  '^  in  the  just  preservation  of  rights  and 
property,  it  is  understood  and  declared  that  no  law  ought  ever  to  be  made  or 
have  force  in  the  territory  that  shall  in  any  manner  whatever  interfere  with  or 
affect  private  contracts  or  engagements,  hona  fide^  and  without  fraud,  previously 
made,''  thereby  pointedly  making  a  distinction  between  laws  affecting  contracts 
antecedently  and  subsequently  made;  and  such  a  distinction  seems  to  me  to  be 
founded  upon  the  soundest  principles  of  justice,  if  there  is  anything  in  the 
argument  that  contracts  are  made  with  reference  to,  and  derive  their  obligation 
from,  the  existing  law. 

§  1971.  The  prohibition  of  any  state  passing  laws  impairing  the  obligation 
of  contracts  applies  only  to  private  rights^  not  to  bankrupt  laws. 

That  the  prohibition  upon  the  states  to  pass  laws  impairing  the  obligation  of 
contracts  is  applicable  to  private  rights  merely,  without  reference  to  bankrupt 
laws,  was  evidently  the  understanding  of  those  distinguished  commentators  on 
the  constitution  who  wrote  the  Federalist.  In  the  forty-fourth  number  of  that 
work,  p.  281,  it  is  said  that  '^  bills  of  attainder,  ex  post  facto  laws,  and  laws 
impairing  the  obligation  of  contracts,  are  contrary  to  the  first  principles  of  the 
social  compact,  and  to  every  principle  of  sound  legislation.  The  two  former 
are  expressly  prohibited  by  the  declarations  prefixed  to  some  of  the  state  con- 
stitutions, and  all  of  them  are  prohibited  by  the  spirit  and  scope  of  these 
fundamental  charters.  Our  own  ex|)erience  has  taught  us,  nevertheless,  that 
additional  defenses  against  these  dangers  ought  not  to  be  omitted.  Very  prop- 
erly, therefore,  have  the  convention  added  this  constitutional  bulwark  in  favor 
of  personal  security  and  private  rights."  Had  it  been  supposed  that  this  re- 
striction had  for  its  object  the  taking  from  the  states  the  right  of  passing 
insolvent  laws,  even  when  they  went  to  discharge  the  contract,  it  is  a  little  sur- 
prising that  no  intimation  of  its  application  to  that  subject  should  be  found  in 
these  commentaries  upon  the  constitution.    And  it  is  still  more  surprising  that 
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if  it  had  l)een  thought  susceptible  of  any  such  interpretation,  that  no  objection 
should  have  been  made  in  any  of  the  states  to  the  constitution  on  this  ground, 
when  the  ingenuity  of  man  was  on  the  stretch  in  many  states  to  defeat  its 
adoption;  and  particularly  in  the  state  of  New  York,  where  the  law  now  in 
question  was  in  full  force  at  the  very  time  the  state  convention  was  deliberat- 
ing upon  the  adoption  of  the  constitution.  But  if  the  prohibition  is  confined 
to  retrospective  laws,  as  it  naturally  imports,  it  is  not  surprising  that  it  should 
have  passed  without  objection,  as  it  is  the  assertion  of  a  principle  universally 
approved. 

§  1973.  There  is  no  analogy  between  the  inhibition  of  laws  impairing  the  ob- 
ligation of  contracts  and  that  of  laws  concerning  legal  tender. 

It  was  pressed  upon  the  court  with  great  confidence,  and  as  it  struck  me  at 
the  time  with  much  force,  that  if  this  restriction  could  not  reach  laws  existing 
at  the  time  the  contract  was  made,  state  legislatures  might  evade  the  prohibi- 
tion (immediately  preceding)  to  make  anything  but  gold  and  silver  a  tender 
in  payment  of  debts,  by  making  the  law  prospective  in  its  operation,  and  ap- 
plicable to  contracts  thereafter  to  be  made.  But  on  reflection,  I  think  no  such 
consequences  are  involved.  When  we  look  at  the  whole  clause  in  which  these 
restrictions  are  contained,  it  will  be  seen  that  the  subjects  embraced  therein 
are  evidently  to  be  divided  into  two  classes;  the  one  of  a  public  and  national 
character,  the  power  over  which  is  entirely  taken  away  from  the  states;  and 
the  other  relating  to  private  and  personal  rights,  upon  which  the  states  may  leg- 
islate under  the  restrictions  specified.  The  former  are,  '^  no  state  shall  enter 
into  any  treaty,  alliance  or  confederation,  grant  letters  of  marque  and  re- 
prisal, coin  money,  emit  bills  of  credit."  Thus  far  there  can  be  no  question 
that  they  relate  to  powers  of  a  general  and  national  character.  The  next  in 
.  order  is,  or  ^^  make  anything  but  gold  and  silver  a  tender  in  payment  of  debts;  " 
this  is  founded  upon  the  same  principles,  of  public  and  national  policy  as  the 
prohibition  to  coin  money  and  emit  bills  of  credit,  and  is  so  considered  in  the 
commentary  on  this  clause  in  the  number  of  the  Federalist  I  have  referred  to. 
It  is  there  said,  the  power  to  make  anything  but  gold  and  silver  a  tender  in 
payment  of  debts  is  withdrawn  from  the  states,  on  the  same  principles  with 
that  of  issuing  a  paper  currency.  All  these  prohibitions,  therefore,  relate  to 
powers  of  a  public  nature,  and  are  general  and  universal  in  their  application, 
and  inseparably  connected  with  national  policy.  The  subject-matter  is  entirely 
withdrawn  from  state  authority  and  state  legislation.  But  the  succeeding  pro* 
hibitions  are  of  a  different  character;  they  relate  to  personal  security  and  pri- 
vate rights,  namely,  or  **  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts."  The  subject-matter  of  such  laws  is 
not  withdrawn  from  the  states;  but  the  legislation  thereon  must  be  under  the 
restriction  therein  imp6sed.  States  may  legislate  on  the  subject  of  contracts, 
but  the  laws  must  not  impair  the  obligation  of  such  contracts.  A  tender  of 
payment  necessarily  refers  to  the  time  when  the  tender  is  made,  and  has  no 
relation  to  the  time  when  the  law  authorizing  it  shall  be  passed,  or  when  the 
debt  was  contracted.  The  prohibition  is,  therefore,  general  and  anlimited  in 
its  application.  It  has  been  urged  in  argument  that  this  prohibition  to  the 
states  to  pass  laws  impairing  the  obligation  of  contracts  had  in  view  an  object 
of  great  national  policy,  connected  with  the  power  to  regulate  commerce;  that 
the  leading  purpose  was  to  take  from  the  states  the  right  of  passing  bankrupt 
laws.    And  to  illustrate  and  enforce  this  position  this  clause  has  been  collated 

with  that  which  gives  to  congress  the  power  of  passing  uniform  laws  on  the 
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^abject  of  bankruptcies;  and  by  transposition  of  the  clause,  the  constitution  is 
made  to  read,  congress  shall  have  power  to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies  throughout  the  United  States;  but  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts;  and  this  prohibition  is  made  to 
mean,  no  state  shall  pass  any  bankrupt  law. 

§  1973.  Bankrupt  laws  do  not  impair  the  obligation  of  contracts. 

No  just  objection  ean  be  made  to  this  collocation,  if  the  grant  of  the  power  to 
congress,  and  the  prohibition  in  question  to  the  states,  relate  to  the  same  subject- 
matter,  namely,  bankrupt  laws.  But  it  appears  to  me  very  difficult  to  main- 
tain this  proposition.  It  is,  in  the  first  place,  at  variance  with  the  decision  in 
Stnrges  v,  Crowninshield,  where  it  is  held  that  this  power  is  not  taken  from  the 
states  absolutelv,  but  onlv  in  a  limited  and  modified  sense.  And  in  the  next 
place  it  is  not  reasonable  to  suppose  that  a  denial  of  this  power  to  the  states 
would  have  been  couched  in  such  ambiguous  terms.  If,  as  has  been  contended, 
the  giving  to  congress  the  exclusive  power  to  pass  bankrupt  laws  was  the  great 
and  leading  object  of  this  prohibition,  and  the  preservation  of  private  rights 
followed  only  as  an  incident  of  minor  importance,  it  is  difScult  to  assign  any 
satisfactory  reason  why  the  denial  of  the  power  to  the  states  was  not  expressed 
in  plain  and  unambiguous  terms,  namely,  no  state  shall  pass  any  bankrupt  law. 
This  would  have  been  a  more  natural,  and  certainly  a  less  doubtful,  form  of 
expression ;  and,  besides,  if  the  object  was  to  take  from  the  states  altogether 
the  right  of  passing  bankrupt  laws,  or  insolvent  laws  having  the  like  operation, 
why  did  not  the  denial  of  the  power  extend  also  to  naturalization  laws?  The 
^rant  of  the  power  to  congress  on  this  subject  is  contained  in  the  same  clause, 
and  substantially  in  the  same  words:  *'To  establish  an  uniform  rule  of  natural- 
ization, and  uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United 
States."  If  the  authority  of  congress  on  the  subject  of  naturalization  is  ex- 
clusive, from  the  nature  of  the  power,  why  is  it  not,  also,  with  respect  to  bank- 
ruptcies? And  if,  in  the  one  case,  the  denial  of  the  power  to  the  states  was 
necessary,  it  was  equally  so  in  the  other.  I  cannot  think,  therefore,  that  the 
prohibition  to  pass  laws  impairing  the  obligation  of  contracts  had  any  refer- 
ence  to  a  general  system  of  bankrupt  or  insolvent  laws.  Such  a  system,  estab- 
lished by  the  sovereign  legislative  power  of  the  general  or  state  governments, 
cannot  in  any  just  sense  be  said  to  impair  the  obligation  of  contracts.  In 
every  government  of  laws  there  must  be  a  power  somewhere  to  regulate  civil 
contracts;  and  where,  under  our  system,  is  that  power  vested?  It  must  be 
either  in  the  general  or  state  governments.  There  is  certainly  no  such  power 
granted  to  the  general  government,  and  all  power  not  granted  is  reserved  to 
the  states.  The  whole  subject,  therefore,  of  the  regulation  of  contracts  must 
remain  with  the  states,  and  be  governed  by  their  laws  respectively;  and  to 
deny  to  them  the  right  of  prescribing  the  terms  and  conditions  upon  which 
persons  shall  be  bound  by  their  contracts  thereafter  made  is  imposing  upon  the 
states  a  limitation  for  which  I  find  no  authority  in  the  constitution;  and  no 
contract  can  impose  a  civil  obligation  beyond  that  prescribed  by  the  existing 
law  when  the  contract  was  made,  nor  can  such  obligation  be  impaired  by  con- 
trolling and  discharging  the  contract  according  to  the  provisions  of  such  law. 
Sup|)ose  a  contract  for  the  payment  of  money  should  contain  an  express  stipu- 
lation by  the  creditor  to  accept  a  proportional  part,  in  case  the  debtor  should 
become  insolvent,  and  to  discbarge  the  contract;  can  there  be  a  doubt  that  such 
contract  wonld  be  enforced?  And  what  is  the  law  in  question  but  such  con- 
tracti  when  applied  to  the  undertaking  of  Ogden  by  accepting  these  bills!    It 
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is  no  strained  construction  of  the  transaction  to  consider  the  contract  and  the 
law  inseparable,  when  judging  of  the  obligation  imposed  upon  the  debtor;  and, 
if  so,  the  undertaking  was  conditional,  and  the  holder  of  the  bills  agreed  to* 
accept  a  part  in  case  of  the  inability  of  the  acceptor,  by  reason  of  his  insolv- 
ency, to  pay  the  whole. 

§  1974.  It  is  not  unconstitutional  for  a  state  insolvent  law,  operating  pro- 
apectively,  to  release  from  execution  after-acquired  property  of  the  discharged 
insolvent. 

The  unconstitutionality  of  this  law  is  said  to  arise  from  its  exempting  the 
property  of  the  insolvent,  acquired  after  his  discharge,  from  the  pa^'ment  of 
his  antecedent  debts.  A  discharge  of  the  person  of  the  debtor  is  admitted  to 
be  cro  violation  of  the  contract.  If  this  objection  is  well  founded,  it  must  be 
on  the  ground  that  the  obligation  of  every  contract  attaches  upon  the  prop- 
erty of  the  debtor,  and  any  law  exonerating  it  violates  this  obligation.  I  do 
not  mean  that  the  position  implies  a  lien,  by  way  of  mortgage  or  pledge,  on 
any  specific  property,  but  that  all  the  propertj^  which  a  debtor  has,  when 
called  upon  for  payment,  is  liable  to  be  takeu  in  execution  to  satisfy  the  debt, 
and  that  a  law  releasing  any  portion  of  it  impairs  the  obligation  of  the 
contract.  The  force  and  justice  of  this  position,  when  applied  to  contracts  ex- 
isting at  the  time  the  law  is  passed,  is  not  now  drawn  in  question.  But  its 
correctness,  when  applied  to  contracts  thereafter  made,  is  denied.  The  mode 
and  manner,  and  the  extent  to  which  property  may  be  taken  in  satisfaction  of 
debts,  must  be  left  to  the  sound  discretion  of  the  legislature,  and  regulated  by 
its  views  of  policy  and  expediency,  in  promoting  the  general  welfare  of  the 
community,  subject  to  such  regulation.  It  was  the  policy  of  the  common  law^ 
under  the  feudal  system,  to  exempt  lands  altogether  from  being  seized  and  ap- 
plied in  satisfaction  of  debts;  not  even  possession  could  be  taken  from  the  ten- 
ant.^ There  can  be  no  natural  right  growing  out  of  the  relation  of  debtor  and 
creditor  that  will  give  the  latter  an  unlimited  claim  upon  the  property  of  the 
former.  It  is  a  matter  entirely  for  the  regulation  of  civil  society ;  nor  is  there 
any  fundamental  principle  of  justice  growing  out  of  such  relation  that  calls 
upon  government  to  enforce  the  payment  of  debts  to  the  uttermost  farthing 
which  the  debtor  may  possess;  and  that  the  modification  and  extent  of  such 
liability  is  a  subject  within  the  authority  of  state  legislation  seems  to  be  ad- 
mitted by  the  uninterrupted  exercise  of  it.  I  have  not  deemed  it  necessary  to 
look  into  the  statute  books  of  all  the  states  on  this  subject,  but  think  it  may  be 
safely  affirmed  that  in  most,  if  not  all,  the  states  some  limitation  of  the  right  of 
the  creditor  over  the  property  of  the  debtor  has  been  established.  In  New  York, 
various  articles  of  personal  property  are  exempted  from  execution.  In  Ehode 
Island,  real  estate  cannot  at  all  be  taken  on  judicial  process,  for  satisfaction  of  a 
debt,  so  long  as  the  body  of  the  debtor  is  to  be  found  within  the  state;  and 
Virginia  has  adopted  the  English  process  of  elegit,  and  a  moiety  only  of  the 
debtor's  freehold  is  delivered  to  the  creditor  until,  out  of  the  rents  and  profits 
thereof,  the  debt  is  paid.  Do  these  statute  regulations  impair  the  obligation 
of  contracts?  I  presume  this  will  not  be  contended  for;  and  yet  they  would 
seem  to  me  to  fall  within  the  principle  urged  on  the  part  of  the  defendant  in 
error. 

It  is  no  satisfactory  answer  to  say  that  such  laws  relate  to  the  remedy.  The 
principle  asserted  is  that  the  creditor  has  a  right  to  his  debtor's  property,  by 
virtue  of  the  obligation  of  the  contract,  to  the  full  satisfaction  of  the  debt; 
and  if  so,  a  law  which  in  any  shape  exempts  any  portion  of  it  must  impair  the 
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obligation  of  the  contract.  Sach  a  limitation  and  restriction  upon  the  powers 
of  the  state  governments  cannot,  in  my  judgment,  be  supported  under  the  pro- 
hibition to  pass  laws  impairing  the  obligation  of  contracts. 

If  the  letter  of  the  constitution  does  not  imperiously  demand  a  construction 
which  denies  to  the  states  the  power  of  passing  insolvent  laws  like  the  one  in 
question,  policy  and  expediency  require  a  contrary  construction.  Although 
there  may  be  some  diversity  of  opinion  as  to  the  policy  of  establishing  a  gen- 
eral bankrupt  system  in  the  United  States,  yet  it  is  generally  admitted  that 
such  laws  are  useful,  if  not  absolutely  necessary,  in  a  commercial  community. 
Tnat  it  was  the  opinion  of  the  framers  of  the  constitution  that  the  power  to 
pa^  bankrupt  laws  ought  somewhere  to  exist  is  clearly  inferable  from  the 
grant  of  such  power  to  congress.  A  contrary  conclusion  would  involve  the 
greatest  absurdity.  The  specific  power,  however,  granted  to  congress  never 
did  nor  never  could  exist  in  the  state  governments.  That  power  is  to  establish 
uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States, 
which  could  only  be  done  by  a  government  having  co-extensive  jurisdiction. 
Congress  not  having  as  yet  deemed  it  expedient  to  exercise  the  power  of  re- 
establishing a  uniform  system  of  bankruptcy,  affords  no  well-founded  argument 
against  the  expediency  or  necessity  of  such  a  system  in  any  particular  state. 
A  bankrupt  law  is  most  necessary  in  a  commercial  community;  and  as  different 
states  in  this  respect  do  not  stand  on  the  same  footing,  a  system  which  might 
be  adapted  to  one  might  not  suit  all,  which  would  naturally  present  difficulties 
in  forming  any  uniform  system;  and  congress  may,  as  heretofore,  deem  it 
expedient  to  leave  each  state  to  establish  such  system  as  shall  best  suit  its  own 
local  circumstances  and  views  of  policy,  knowing,  at  the  same  time,  that  if  any 
great  public  inconvenience  shall  grow  out  of  the  different  state  laws,  the  evils 
may  be  corrected  by  establishing  a  uniform  system,  according  to  the  provision 
of  the  constitution,  which  will  suspend  the  state  laws  on  the  subject.  If  such 
should  be  the  views  entertained  by  congress,  and  induce  them  to  abstain  from 
the  exercise  of  the  power,  the  importance  to  the  state  of  New  York,  as  well  as 
other  states,  of  establishing  the  validity  of  laws  like  the  one  in  question,  is 
greatly  increased.  The  long  continuance  of  it  there  clearly  manifests  the 
Yiews  of  the  state  legislature  with  respect  to  the  policy  and  expediency  of  the 
law.  And  I  cannot  but  feel  strongly  impressed  that  the  length  of  time  which 
this  law  has  been  in  undisputed  operation,  and  the  repeated  sanction  it  has 
received  from  every  department  of  the  government,  ought  to  have  great  weight 
when  judging  of  its  constitutionality. 

The  provisions  of  the  sixty-first  section  of  the  bankrupt  law  of  1800  (2  Stats. 
at  Large,  36)  appear  to  me  to  contain  a  clear  expression  of  the  opinion  of  con- 
gress in  favor  of  the  validity  of  this  and  similar  laws  in  other  states.  It  can- 
not be  presumed  they  were  ignorant  of  the  existence  of  these  laws,  or  their 
extent  and  operation.  And,  indeed,  the  section  expressly  assumes  the  existence 
of  such  laws,  by  declaring  that  this  act  shall  not  repeal  or  annul  the  laws  of 
any  state  now  in  force,  or  which  may  be  thereafter  enacted,  for  the  relief  of  in- 
solvent debtors,  except  so  far  as  the  same  may  affect  persons  within  the  pur- 
view of  the  bankrupt  act;  and  even  with  respect  to  such  persons  .it  provides 
that,  if  the  creditors  shall  not  prosecute  a  commission  of  bankruptcy  within  a 
limited  time,  they  shall  be  entitled  to  relief  under  the  state  laws  for  the  relief 
of  insolvent  debtors.  And  what  relief  did  such  laws  give?  Was  it  merely 
from  imprisonment  only?  Certainly  not.  The  state  laws  here  ratified  and 
sanctioned,  or,  at  least,  some  of  them,  were  such  as  had  the  full  effect  and  op- 
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oration  of  a  bankrupt  law,  to  wit,  to  discharge  the  debtor  absolutely  from  all 
future  responsibility.  It  is  true,  if  these  laws  were  unconstitutional  and  void, 
this  section  of  the  bankrupt  law  could  give  them  no  validity.  But  it  is  not  In 
this  light  the  argument  is  used.  The  reference  is  only  to  show  the  sense  of 
congress  with  respect  to  the  validity  of  such  laws;  and  if  it  is  fair  to  presume 
congress  was  acquainted  with  the  extent  and  operation  of  these  laws,  this 
clause  is  a  direct  affirmation  of  their  validity.  For  it  cannot  be  presumed  that 
body  would  have  expressly  ratified  and  sanctioned  laws  which  they  considered 
unconstitutional. 

In  the  case  of  Sturges  v,  Crowninshield,  4  Wheat.,  122,  as  I  have  before  re- 
marked, it  is  said  that  by  this  prohibition  (art.  1,  sec.  10)  in  the  constitution, 
the  convention  appears  to  have  intended  to  establish  a  great  principle,  "  that 
contracts  should  bo  inviolable."  This  was  certainly,  though  a  great,  yet  not  a 
new  principle.  It  is  a  principle  inherent  in  every  sound  and  just  system  of 
laws,  independent  of  express  constitutional  restraints.  And  if  the  assertion  of 
this  principle  was  the  object  of  the  clause,  as  I  think  it  was,  is  it  reasonable  to 
conclude  that  the  framers  of  the  constitution  supposed  that  a  bankrdpt  or  in- 
solvent law,  like  the  one  in  question,  would  violate  this  principle?  Can  it  be 
supposed  that  the  constitution  would  have  reserved  the  right  and  impliedly 
enjoined  the  duty  upon  congress  to  pass  a  bankrupt  law,  if  it  had  been  thought 
that  such  law  would  violate  this  great  principle.  If  the  discharge  of  a  party 
from  the  performance  of  his  contracts,  when  he  has  by  misfortunes  become 
incapable  of  fulfilling  them,  is  a  violation  of  the  eternal  and  unalterable  prin- 
ciples of  justice,  growing  out  of  what  has  been  called  at  the  bar  the  universal 
law,  can  it  be  that  a  power  drawing  after  it  such  consequences  has  been  recog- 
nized and  reserved  in  our  constitution?  Certainly  not.  And  is  the  discharge 
of  a  contract  any  greater  violation  of  those  sacred  principles  in  a  state  legisla- 
ture than  in  that  of  the  United  States?  No  such  distinction  will  be  pretended. 
But  a  bankrupt  or  insolvent  law  involves  no  such  violation  of  the  great  princi- 
ples of  justice,  and  this  is  not  the  light  in  which  it  always  has  been  and  ought 
to  be  considered.  Such  law,  in  its  principle  and  object,  has  in  view  the  benefit 
of  both  debtor  and  creditor,  and  is  no  more  than  the  just  exercise  of  the  sover- 
eign legislative  power  of  the  government  to  relieve  a  debtor  from  his  contracts 
when  necessity  and  unforeseen  misfortunes  have  rendered  him  incapable  of  per- 
forming them ;  and  whether  this  power  is  to  be  exercised  by  the  states  indi- 
vidually, or  by  the  United  States,  can  make  no  difference  in  principle,  in  a 
government  like  ours,  where  sovereignty,  to  a  modified  extent,  exists  both  in 
the  states  and  in  the  United  States.  It  was,  in  the  formation  of  the  constitu- 
tion, a  mere  question  of  policy  and  expediency  where  this  power  should  be 
exercised;  and  there  can  be  no  question  but  that,  so  far  as  respects  a  bankrupt 
law,  properly  speaking,  the  power  ought  to  be  exercised  by  the  general  govern- 
ment. It  is  naturally  connected  with  commerce,  and  should  be  uniform 
throughout  the  United  States.  A  bankrupt  system  deals  with  commercial 
men,  but  this  affords  no  reason  why  a  state  should  not  exercise  its  sovereign 
power  in  relieving  the  necessities  of  men  who  do  not  fall  within  the  class  of 
traders,  and  who,  from  like  misfortune,  have  become  incapable  of  performing 
their  contracts. 

Without  questioning  the  constitutional  power  of  congress  to  extend  a  bank- 
rupt law  to  all  classes  of  debtors,  the  expediency  of  such  a  measure  may  well 
be  doubted.     There  is  not  the  same  necessity  of  uniformity  of  sj'^stem  as  to 

other  classes  than  traders;  their  dealings  are  generally  local,  and  different  con- 
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sjderations  of  policy  may  influence  different  states  on  this  subject;  and  should 
congress  pass  a  bankrupt  law  confined  to  traders,  it  would  still  leave  the  in- 
solvent law  of  New  York  in  force  as  to  other  classes  of  debtors,  subject  to  such 
alteration  as  that  state  shall  deem  expedient.  Upon  the  whole,  therefore,  it 
having  been  settled  by  this  court  tha^t  the  states  have  a  right  to  pass  bankrupt 
laws,  provided  they  do  not  violate  the  prohibition  against  impairing  the  obliga- 
tion of  contracts;  and  believing,  as  I  do,  for  the  reasons  I  have  given,  that  the 
insolvent  law  in  question,  by  which  a  debtor  obtains  a  discharge  from  all  future 
reeponsibility  upon  contracts  entered  into  after  the  passage  of  the  law,  and  be- 
fore his  discharge,  does  not  impair  the  obligation  of  his  contracts,  I  am  of 
opinion  that  the  judgment  of  the  court  below  ought  to  be  reversed. 

Opinion  by  Mb.  Justice  Tbiacbls. 

The  question  raised  upon  the  record  in  this  case,  and  which  has  been  dis- 
cussed at  the  bar,  may  be  stated  thus:  Has  a  state,  since  the  adoption  of  the 
constitution  of  the  United  States,  authority  to  pass  a  bankrupt  or  insolvent 
law,  discharging  the  bankrupt  or  insolvent  from  all  contracts  made  within  the 
state  after  the  passage  of  the  law,  upon  the  bankrupt  or  insolvent  surrendering 
bis  effects  and  obtaining  a  certificate  of  discharge  from  the  constituted  authori- 
ties of  the  state? 

The  counsel  for  tlie  defendant  in  error  have  endeavored  to  maintain  the 
negative  of  the  proposition  on  two  grounds:  1.  That  the  power  conferred  on 
congress  by  the  constitution  "  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States,"  is,  in  its  nature,  an  exclusive  power; 
that,  consequently,  no  state  has  authority  to  pass  a  bankrupt  law;  and  that  the 
law  nnder  consideration  is  a  bankrupt  law.  2.  That  it  is  a  law  impairing  the 
obligation  of  contracts  within  the  meaning  of  the  constitution. 

§  1975*  The  Tvling%  in  Sturges  v.  Crowninshield  affinned. 

In  the  case  of  Sturges  v.  Crowninshield,  4  Wheat.,  122  (§§  1937-39,  eupra\ 
this  court  expressly  decided  *'  that  since  the  adoption  of  the  constitution  of  the 
United  States  a  state  has  authority  to  pass  a  bankrupt  law,  provided  such  law 
does  not  impair  the  obligation  of  contracts,  within  the  meaning  of  the  consti- 
tution, and  provided  there  be  no  act  of  congress  in  force  to  establish  a  uniform 
system  of  bankruptcy  conflicting  with  such  law."  This  being  a  direct  judg- 
ment of  the  court,  overruling  the  first  position  assumed  in  argument,  that  judg- 
ment ought  to  prevail,  unless  it  be  very  clearly  shown  to  be  erroneous.  Not 
having  been  a  member  of  the  court  when  that  judgment  was  given,  I  will  con- 
tent myself  with  saying  the  argument  has  not  convinced  me  it  is  erroneous; 
and  that,  on  the  contrary,  I  think  the  opinion  is  fully  sustained  by  a  sound 
construction  of  the  constitution.  There  being  no  act  of  congress  m  force  to 
establish  a  uniform  system  of  bankruptcy,  the  first  ground  of  argument  must 

fail. 

It  is  argued  that  the  law  under  consideration  is  a  law  impairing  the  obliga- 
tion of  contracts  within  the  meaning  of  the  constitution.  The  tenth  section 
of  the  first  article  of  the  constitution  is  in  these  words:  ^'  No  state  shall  enter 
into  any  treaty,  alliance  or  confederation,  grant  letters  of  marque  and  re- 
prisal; coin  money;  emit  bills  of  credit;  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts;  pass  any  bill  of  attainder,  expostfacUt  law, 
or  law  impairing  the  obligation  of  contracts;  or  grant  any  title  of  nobility." 

In  the  case  of  Sturges  v.  Crowninshield,  the  defendant  in  the  original  suit  had 
been  discharged  in  New  York,  under  an  insolvent  law  of  that  state  which  pur- 
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ported  to  apply  to  past  as  well  as  future  contracts;  and  being  sued  on  a  con- 
tract made  within  the  state,  prior  to  the  passage  of  the  law,  he  pleaded  his 
certificate  of  discharge  in  bar  of  the  action.  In  answer  to  the  third  and  fourth 
questions,  certified  from  the  circuit  court  to  this  court,  for  its  final  decision, 
drawing  in  question  the  constitutionality  of  the  law  and  the  sufficiency  of  the 
plea  in  bar  founded  upon  it,  this  court  certified  its  opinion  "  that  the  act  of 
New  York,  pleaded  in  this  case,  so  far  as  it  attempts  to  discharge  the  contract 
on  which  this  suit  was  instituted,  is  a  law  impairing  the  obligation  of  contracts, 
within  the  meaning  of  the  constitution  of  the  United  States;  and  that  the 
plea  of  the  defendant  is  not  a  good  and  sufficient  bar  of  the  plaintiflTs  action." 

In  the  case  of  M'Millan  v.  M'Neill,  4  Wheat.,  209,  the  defendant  in  the  court 
below  pleaded  a  discharge  obtained  by  him  in  Louisiana,  on  the  23d  of  August, 
1815,  under  the  insolvent  law  of  that  state,  passed  in  1808,  in  bar  of  a  suit  in- 
stituted against  him  upon  a  contract  made  in  South  Carolina  in  the  year  1813. 
This  court  decided  that  the  plea  was  no  bar  to  the  action,  and  affirmed  the 
judgment  given  below  for  the  plaintiff. 

These  cases  do  not  decide  the  case  at  bar.  In  the  first,  the  discnarge  was 
pleaded  in  bar  to  a  contract  made  prior  to  the  passage  of  the  law;  and  in  the 
second,  the  discharge  obtained  in  one  state,  under  its  laws,  was  pleaded  to  a 
contract  made  in  another  state.  They  leave  the  question  open,  whether  a  dis- 
charge obtained  in  a  state,  under  an  'insolvent  law  of  the  state,  is  a  good  bar 
to  an  action  brought  on  a  contract  made  within  the  state  after  the  passage  of 
the  law.  In  presenting  this  inquiry,  it  is  immaterial  whether  the  law  purports 
to  apply  to  past  as  well  as  future  contracts,  or  is  wholly  prospective  in  its  pro- 
visions. 

§  1976.  It  is  the  effect  of  a  law  that  is  inhihitedy  not  its  terms. 

It, is  not  the  terms  of  the  law,  but  its  effect,  that  is  inhibited  by  the  constitu- 
tion. A  law  may  be  in  part  constitutional  and  in  part  unconstitutional.  It 
may,  when  applied  to  a  given  case,  produce  an  effect  which  is  prohibited  by  the 
constitution;  but  it  may  not,  when  applied  to  a  case  differently  circumstanced, 
produce  such  prohibited  effect.  Whether  the  law  under  consideration,  in  its 
effects  and  operation  upon  the  contracts  sued  on  in  this  case,  be  a  law  impair- 
ing the  obligation  of  this  contract,  is  the  only  necessary  inquiry. 

§  1977.  *'  Obligation  of  a  contract^''  defined. 

In  order  to  come  to  a  just  conclusion,  we  must  ascertain,  if  we  can,  the  sense 
in  which  the  term  "  obligation  of  contracts"  is  used  in  the  constitution.  In  at- 
tempting to  do  this,  I  will  premise  that,  in  construing  an  instrument  of  so  much 
solemnity  and  importance,  effect  should  be  given,  if  possible,  to  every  word. 
No  expression  should  be  regarded  as  a  useless  expletive;  nor  should  it  be  sup- 
posed, without  the  most  urgent  necessity,  that  the  illustrious  framers  of  that 
instrument  had,  from  ignorance  or  inattention,  used  different  words,  which  are, 
in  effect,  merely  tautologous. 

I  understand  it  to  be  admitted  in  argument,  and  if  not  admitted  it  could  not 
be  reasonably  contested,  that,  in  the  nature  of  things,  there  is  a  difference  be- 
tween a  contract  and  the  obligation  of  the  contract.  The  terms  contract  and 
obligation,  although  sometimes  used  loosely  as  convertible  terms,  do  not  prop- 
erly impart  the  same  idea.  The  constitution  plainly  presupposes  that  a  con- 
tract and  its  obligation  are  different  things.  Were  they  the  same  thing,  and 
the  terms  contract  and  obligation  convertible,  the  constitution,  instead  of  being 
read  as  it  now  is,  *'  that  no  state  shall  pass  any  law  impairing  the  obligation  of 

contracts,"  might,  with  the  same  meaning,  be  read,  ^'that  no  state  shall  pass 
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^my  law  impairing  the  obligation  of  obligations,"  or  ^^the  contract  of  con- 
tracts; "  and  to  give  to  the  constitution  the  same  meaning  which  either  of  these 
readings  would  import,  would  be  ascribing  to  its  framers  a  useless  and  palpably 
absurd  tautology.  The  illustrious  framers  of  the  constitution  could  not  be 
ignorant  that  there  were  or  might  be  many  contracts  without  obligation,  and 
many  obligations  without  contracts.  •  '^  A  contract  is  defined  to  be  an  agree- 
ment in  which  a  party  undertakes  to  do,  or  not  to  do,  a  particular  thing."  Stur- 
,ges  V.  Crowninshield,  4  Wheat.,  197. 

This  definition  is  sufficient  for  all  the  purposes  of  the  present  investigation, 
and  its  general  accuracy  is  not  contested  by  either  side. 

From  the  very  terms  of  the  definition,  it  results  incontestably  that  the  con- 
tract is  the  sole  act  of  the  parties,  and  depends  wholly  on  their  will.  The 
same  words,  used  by  the  same  parties,  with  the  same  objects  in  view,  would  be 
the  same  contract,  whether  made  upon  a  desert  island,  in  London,  Constanti- 
nople, or  New  York.  It  would  be  the  same  contract,  whether  the  law  of  the 
place  where  the  contract  was  made  recognized  its  validity  and  furnished  reme- 
dies to  enforce  its  performance,  or  prohibited  the  contract  and  withheld  all 
remedy  for  its  violation. 

The  language  of  the  constitution  plainly  supposes  that  the  obligation  of  a 
contract  is  something  not  wholly  depending  upon  the  will  of  the  parties.  It 
incontestably  supposes  the  obligation  to  be  something  which  attaches  to  and 
lays  hold  of  the  contract,  and  which,  by  some  superior  external  power,  regu- 
lates and  controls  the  conduct  of  the  parties  in  relation  to  the  contract;  it 
evidently  supposes  that  superior  external  power  to  rest  in  the  will  of  the  legis- 
lature. 

What,  then,  is  the  obligation  of  contracts,  within  the  meaning  of  the  consti- 
tution? From  what  source  does  that  obligation  arise?  The  learned  chief 
justice,  in  delivering  the  opinion  of  the  court,  in  Sturges  v.  Crowninshield, 
after  having  defined  a  contract  to  be  ''  an  agreement  wherein  a  party  under- 
takes to  do,  or  not  to  do,  a  particular  thing,"  proceeds  to  define  the  obligation 
of  the  contract  in  these  words:  '^  the  law  binds  him  to  perform  his  engagement, 
and  this  is,  of  course,  the  obligation  of  the  contract."  The  Institutes,  lib.  3, 
tit.  14  (Cooper's  translation),  says,  ^'  an  obligation  is  the  chain  of  the  law,  by 
which  we  are  necessarily  bound  to  make  some  payment,  according  to  the  law 
of  the  land."  Pothier,  in  his  treatise  concerning  obligations,  in  speaking  of 
the  obligation  of  contracts,  calls  it  vinculum  legis,  the  chain  of  the  law.  Paley, 
p.  56,  says,  *'  to  be  obliged,  is  to  be  urged  by  a  violent  motive,  resulting  from 
the  command  of  another."  From  these  authorities,  and  many  more  might  be 
iiited,  it  may  be  fairly  concluded  that  the  obligation  of  the  contract  consists  in 
the  power  and  efficac}'  of  the  law  which  applies  to  and  enforces  performance 
of  the  contract,  or  the  payment  of  an  equivalent  for  non-performance.  The 
obligation  does  not  inhere  and  subsist  in  the  contract  itselt^  prop?'io  vigore,  but 
in  the  law  applicable  to  the  contract.  This  is  the  sense,  I  think,  in  which  the 
constitution  uses  the  term  ^^  obligation." 

From  what  law,  and  how,  is  this  obligation  derived,  within  the  meaning  of 
the  constitution?  Even  if  it  be  admitted  that  the  moral  law  necessarily  attaches 
to  the  agreement,  that  would  not  bring  it  within  the  meaning  of  the  constitu- 
tion. Moraf  obligations  are  those  arising  from  the  admonitions  of  conscience 
and  accountability  to  the  Supreme  Being.  No  human  lawgiver  can  impair 
them.     They  are  entirely  foreign  from  the  purposes  of  the  constitution.     The 

constitution  evidently  contemplates  an  obligation  which  might  be  impaired 
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by  a  law  of  the  state,  if  not  prohibited  by  the  constitution.  It  is  argued  that- 
tbe  obligation  of  contracts  is  founded  in  and  derived  from  general  and  universal 
law;  that,  by  these  laws,  the  obligation  of  contracts  is  co-extensive  with  the 
duty  of  performance,  and,  indeed,  the  same  thing;  that  the  obligation  is  not 
derived  from  nor  depends  upon  the  civil  or  municipal  laws  of  the  state;  and 
that  this  general  universal  duty  or  obligation  is  what  the  constitution  intends 
to  guard  and  protect  against  the  unjust  encroachments  of  state  legislation.  In 
support  of  this  doctrine,  it  is  said  that  no  state,  perhaps,  ever  declared,  by 
atatuteor  positive  law,  that  contracts  shall  be  obligatory;  but  that  all  states, 
assuming  the  pre-existence  of  the  obligation  of  contracts,  have  only  superadded^ 
by  municipal  law,  the  means  of  carrying  the  pre-existing  obligation  inta 
effect. 

This  argument  struck  me,  at  first,  with  great  force;  but,  upon  reflection,  I  am 
convinced  it  is  more  specious  than  solid.  If  it  were  admitted  that,  in  an  en- 
larged and  very  general  sense,  obligations  have  their  foundation  in  natural,  or^ 
what  is  called  in  the  argument,  universal  law;  that  this  natural  obligation  is, 
in  the  general,  assumed  by  states  as  pre-existing,  and,  upon  this  assumption, 
they  have  not  thought  it  necessary  to  pass  declaratory  laws  in  afiirmance  of 
the  principles  of  universal  law;  yet  nothing  favorable  to  the  argument  can  re- 
sult from  these  admissions,  unless  it  be  further  admitted  or  proved  that  a  state 
has  no  authority  to  regulate,  alter  or  in  anywise  control  the  operation  of  this 
universal  law  within  the  state,  by  its  own  peculiar  municipal  enactions.  This 
is  not  admitted,  and  I  think  cannot  be  proved. 

I  admit  that  men  have,  by  the  laws  of  nature,  the  right  of  acquiring  and 
possessing  property,  and  the  right  of  contracting  engagements.  I  admit  that 
these  natural  rights  have  their  correspondent  natural  obligations.  I  admit  that, 
in  a  state  of  nature,  when  men  have  not  submitted  themselves  to  the  control- 
ling authority  of  civil  government,  the  natural  obligation  of  contracts  is  co- 
extensive with  the  duty  of  performance.  This  natural  obligation  is  founded 
Solely  in  the  principles  of  natural  or  universal  law.  What  is  this  natural  obli- 
gation? All  writers  who  treat  on  the  subject  of  obligations  agree  that  it  con- 
sists in  the  right  of  the  one  party  to  demand  from  the  other  party  what  is  doe;, 
and  if  it  be  withheld,  in  his  right  and  supposed  capacity  to  enforce  performance 
or  to  take  an  equivalent  for  non-performance  by  his  own  power.  This  natural 
obligation  exists  among  sovereign  and  independent  states  and  nations,  and 
amongst  men  in  a  state  of  nature,  who  have  no  common  superior,  and  over 
whom  none  claim  or  can  exercise  a  controlling  legislative  authority. 

But  when  men  form  a  social  compact  and  organize  a  civil  government,  they 
necessarily  surrender  the  regulation  and  control  of  these  natural  rights  and 
obligations  into  the  hands  of  the  government.  Admitting  it,  then,  to  be  true^ 
that,  in  general,  men  derive  the  right  of  private  property  and  of  contracting 
engagements  from  the  principles  of  natural,  universal  law;  admitting  that  these 
rights  are,  in  the  general,  not  derived  from  or  created  by  society,  but  are  brought 
into  it;  and  that  no  express,  declaratory,  municipal  law,  be  necessary  for  their 
creation  or  recognition ;  yet  it  is  equally  true  that  these  rights,  and  the  obliga- 
tions resulting  from  them,  are  subject  to  be  regulated,  modified  and  sometimes 
absolutely  restrained  by  the  positive  enactions  of  municipal  law.  I  think  it 
incontestably  true  that  the  natural  obligation  of  private  contracts  between  in- 
dividuals in  society  ceases,  and  is  converted  into  a  civil  obligation,  by  the  very- 
act  of  surrendering  the  right  and  power  of  enforcing  performance  into  the 

hands  of  the  government    The  right  and  power  of  enforcing  performance  ex- 
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ists,  as  I  think  all  must  admit,  only  in  the  law  of  the  land;  and  the  obligation 
resulting  from  this  condition  is  a  civil  obligation. 

§  1978.  The  obligation  of  a  contract  within  a  sovereign  state  i%  that  allowed 
hy  the  state  and  no  other, 

Asj  in  a  state  of  nature,  the  natural  obligation  of  a  contract  consists  in  the 
right  and  potential  capacity  of  the  individual  to  take,  or  enforce  the  delivery 
of  the  thing  due  to  him  by  the  contract,  or  its  equivalent,  so,  in  the  social 
state,  the  obligation  of  a  contract  consists  in  the  efficacy  of  the  civil  law,  which 
attaches  to  the  contract,  and  enforces  its  performance,  or  gives  an  equivalent  in 
lieu  of  performance.  From  these  principles  it  seems  to  result  as  a  necessary 
corollary,  that  the  obligation  of  a  contract  made  within  a  sovereign  state  must 
be  precisely  that  allowed  by  the  law  of  the  state,  and  none  other.  I  say  al- 
lowed ;  because,  if  there  be  nothing  in  the  municipal  law  to  the  contrary,  the 
civil  obligation  being,  by  the  very  nature  of  government,  substituted  for  and 
put  in  the  place  of  natural  obligation,  would  be  co-extensive  with  it;  but  if  by 
positive  enaction?  the  civil  obligation  is  regulated  and  modified  so  as  that  it 
does  not  correspond  with  the  natural  obligation,  it  is  plain  the  extent  of  the 
obligation  must  depend  wholly  upon  the  municipal  law.  If  the  positive  law  of 
the  state  declares  the  contract  shall  have  no  obligation,  it  can  have  no  obliga- 
tion, whatever  may  be  the  principles  of  natural  law  in  relation  to  such  a  con- 
tract. This  doctrine  has  been  held  and  maintained  by  all  states  and  nations* 
The  power  of  controlling,  modifying,  and  even  of  taking  away  all  obligation 
from  such  contracts  as,  independent  of  positive  enactions  to  the  contrary,  would 
have  been  obligatory,  has  been  exercised  by  all  independent  sovereigns;  and  it 
has  been  universally  held  that  the  courts  of  one  sovereign  will,  upon  principles 
of  comity  and  common  justice,  enforce  contracts  made  within  the  dominions 
of  another  sovereign,  so  far  as  they  were  obligatory  by  the  law  of  the  country 
where  made;  but  no  instance  is  recollected,  and  none  is  believed  to  exist,  where 
the  courts  of  one  sovereign  have  held  a  contract  made  within  the  dominions  of 
another,  obligatory  against  or  beyond  the  obligation  assigned  to  it  by  the 
municipal  law  of  its  proper  conntry.  As  a  general  proposition  of  law,  it  can- 
uot  be  maintained  that  the  obligation  of  contracts  depends  upon  and  is  derived 
from  universal  law,  independent  of  and  against  the  civil  law  of  the  state  in 
which  they  are  made.  In  relation  to  the  states  of  this  Union,  I  am  persuaded 
that  the  position  that  the  obligation  of  contracts  is  derived  from  universal  law, 
urged  by  the  learned  counsel  in  argument  with  great  force,  has  been  stated  by 
them  much  too  broadly.  If  true,  the  states  can  have  no  control  over  contracts. 
If  it  be  true  that  the  ^^  obligation  of  contracts,"  within  the  meaning  of  the  consti- 
tution, IS  derived  solely  from  general  and  universal  law,  independent  of  the 
lawB  of  the  state,  then  it  must  follow  that  all  contracts  made  in  the  same  or 
similar  terms,  must,  whenever  or  wherever  made,  have  the  same  obligation. 
If  this  aniversal  natural  obligation  is  that  intended  by  the  constitution,  as  it  is 
the  same,  not  only  everywhere  but  at  all  times,  it  must  follow  that  every  de- 
soription  of  contract  which  could  be  enforced  at  any  time  or  place,  upon  the 
principles  of  universal  law,  must  necessarily  be  enforced  at  all  other  times  and 
in  every  state,  upon  the  same  principles,  in  despite  of  any  positive  law  of  the 
slate  to  the  contrary. 

The  arguments  based  on  the  notion  of  the  obligation  of  universal  law,  if 
adopted,  wonld  deprive  the  states  of  all  power  of  legislation  upon  the  subject 
of  contracts,  other  than  merely  furnishing  the  remedies  or  means  of  carrying 
this  obligation  of  universal  law  into  effect.    I  cannot  believe  thai  such  conse 
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qaences  were  intended  to  be  produced  by  the  constitution.  I  conclude  that,  so 
far  as  relates  to  private  contracts  between  individual  and  individual,  it  is  the 
civil  obligation  of  contracts;  that  obligation  which  is  recognized  by  and  results 
from  the  law  of  the  state  in  which  the  contract  is  made,  which  is  within,  the 
meaning  of  the  constitution.  If  so,  it  follows  that  the  states  have,  since  the 
adoption  of  the  constitution,  the  authority  to  prescribe  and  declare,  by  their 
laws,  prospectively,  what  shall  be  the  obligation  of  all  contracts  made  within 
them.  Such  a  power  seems  to  be  almost  indispensable  to  the  very  existence  of 
the  states,  and  is  necessary  to  the  safety  and  welfare jof  the  people.  The  whole 
frame  and  theorv  of  the  constitution  seems  to  favor  this  construction.  The 
states  were  in  full  enjoyment  and  exercise  of  all  the  powers  of  legislation 
on  the  subject  of  contracts  before  the  adoption  of  the  constitution.  The 
people  of  the  states,  in  that  instrument,  transfer  to  and  vest  in  the  congress  no 
portion  of  this  power,  except  in  the  single  instance  of  the  authority  given  to 
pass  uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States; 
to  which  may  be  added,  such  as  results  by  necessary  implication  in  carrying 
the  granted  power  into  effect.  The  whole  of  this  power  is  left  with  the 
states,  as  the  constitution  found  it,  with  the  single  exception  that,  in  the  exer- 
cise of  their  general  authority,  they  shall  pass  no  law  'impairing  the  obligation 
of  contracts." 

The  construction  insisted  upon  by  those  who  maintain  that  prospective  laws 
of  the  sort  now  under  consideration  are  unconstitutional,  would,  as  I  think, 
transform  a  special  limitation  upon  the  general  powers  of  the  states  into  a  gen- 
eral restriction.  It  would  convert,  by  construction,  the  exception  into  a  general 
rule,  against  the  best  settled  rules  of  construction.  The  people  of  the  states, 
under  every  variety  of  change  of  circumstances,  must  remain  unalterably,  ac- 
cording to  this  construction,  under  the  dominion  of  this  supposed  universal 
law,  and  the  obligations  resulting  from  it.  Upon  no  acknowledged  principle 
oan  a  special  exception,  out  of  a  general  authority,  be  extended  by  construction 
so  as  to  annihilate  or  embarrass  the  exercise  of  the  general  authority.  But,  to 
obviate  the  force  of  this  view  of  the  subject,  the  learned  counsel  admit  that 
the  legislature  of  a  state  has  authority  to  provide  by  law  what  contracts  shall 
not  be  obligatory,  and  to  declare  that  no  remedy  shall  exist  for  the  enforce- 
ment of  such  as  the  legislative  wisdom  deems  injurious.  They  say  the  obliga- 
tion of  a  contract  is  coeval  with  its  existence;  that  the  moment  an  agreement 
is  made,  obligation  attaches  to  it;  and  they  endeavor  to  maintain  a  distinction 
between  such  laws  as  declare  that  certain  contracts  shall  not  be  obligatory  at 
all,  and  such  as  declare  they  shall  not  be  obligatory,  or  (what  is  the  same  thing 
in  effect)  shall  be  discharged,  upon  the  happening  of  a  future  event.  The 
former,  they  sa)',  were  no  contracts  in  contemplation  of  law,  were  wholly  for- 
bidden, and,  therefore,  never  obligatory ;  the  latter  were  obligatory  at  their 
creation,  and  that  obligation  is  protected  by  the  constitution  from  being  im- 
paired by  any  future  operation  of  the  law. 

This  course  of  reasoning  is  ingenious  and  perplexing;  but  I  am  greatly  mis- 
taken if  it  will  not  be  found,  upon  examination,  to  be  unsatisfactory  and  in- 
conclusive. If  it  were  admitted  that,  generally,  the  civil  obligation  of  a 
contract  made  in  a  state  attaches  to  it  when  it  is  made,  and  that  this  obligation, 
whatever  it  be,  cannot  be  defeated  by  any  effect  or  operation  of  law  which 
does  not  attach  to  it  at  its  creation,  the  admission  would  avail  nothing.  It  is 
as  well  a  maxim  of  political  law  as  of  reason,  that  the  whole  must  necessarily 
contain  all  the  parts;  and,  consequently,  a  power  competent  to  declare  a  con- 
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tract  shall  have  no  obligation  must  necessarily  be  competent  to  declare  it  shall 
have  only  a  conditional  or  qualified  obligation. 

§  1979.  A  contract  may^  by  reason  of  a  pre-exUting  law,  have  only  a  qualified 
obligation;  such  qitalijtcation  is  a  condition  subsequent  annexed  to  the  contract  at 
the  moment  of  its  formation. 

If,  as  the  argument  admits,  a  contract  never  had  any  obligation,  because  the 
pre-existing  law  of  the  state  declaring  it  should  have  none  attached  to  it  at  the 
moment  of  its  creation,  why  will  not  a  pre-existing  law  declaring  it  shall  have 
only  a  qualified  obligation  attach  to  it  in  like  manner  at  the  moment  of  its 
creation  ?  A  law  declaring  that  a  contract  shall  not  be  enforced  upon  the  hap- 
pening of  a  future  event  is  a  law  declaring  the  contract  shall  have  only  a 
qualified  or  conditional  obligation.  If  such  law  be  passed  before  the  contract 
is  made,  does  not  the  same  attach  to  it  the  moment  it  is  made ;  and  is  not  the 
obligation  of  the  contract,  whatever  may  be  its  terms,  qualified  from  the  be- 
ginning by  force  and  operation  of  the  existing  law?  If  it  is  not,  then  it  is 
absolute  in  despite  of  the  law,  and  the  obligation  does  not  result  from  the  law 
of  the  land,  but  from  some  other  law.  The  passing  of  a  law  declaring  that  a 
contract  shall  have  no  obligation,  or  shall  have  obligation  generally,  but  cease 
to  be  obligatory  in  specified  events,  is  but  the  exertion  of  the  same  power.  The 
difference  exists,  not  in  the  character  of  the  power,  but  the  degree  of  its  exer- 
tion and  the  manner  of  its  operation. 

In  the  case  at  bar,  the  contract  was  made  in  the  state,  and  the  law  of  the 
state  at  the  time  it  was  made,  in  effect,  provided  that  the  obligation  of  the  con- 
tract should  not  be  absolute,  but  qualified  by  the  condition  that  the  party 
should  be  discharged  upon  his  becoming  insolvent,  and  complying  with  the 
requisitions  of  the  insolvent  law.  This  qualification  attached  to  the  contract, 
by  law,  the  moment  the  contract  was  made,  became  inseparable  from  it,  and 
traveled  with  it  through  all  its  stages  of  existence,  until  the  condition  was 
consummated  by  the  final  certificate  of  discharge.  It  is  argued  that  this  can- 
not be  so,  because  the  contract  would  be  enforced,  and  must  necessarily  be  en- 
forced, in  other  states,  where  no  such  insolvent  law  exists.  This  argument  is 
founded  upon  a  misapprehension  of  the  nature  of  the  qualification  itself.  It  is 
in  nature  of  a  condition  subsequent,  annexed  by  operation  of  law  to  the  con- 
'  tract  at  the  moment  of  its  creation.  The  condition  is  that  upon  the  happening 
of  all  the  events  contemplated  by  the  law,  and  upon  their  verification,  in  the 
manner  prescribed  by  the  law  itself,  by  the  constituted  authorities  of  the  state, 
the  contract  shall  not  thereafter  be  obligatory.  Unless  all  these  take  place, 
unless  the  discbarge  is  actually  obtained  within  the  state,  according  to  its  laws, 
the  contingency  has  not  happened,  and  the  contract  remains  obligatory,  both 
in  the  state  and  elsewhere. 

It  has  been  often  said  that  the  laws  of  a  state  in  which  a  contract  is  maae 
enter  into  and  make  part  of  the  contract;  and  some  who  have  advocated  the 
constitutionality  of  prospective  laws,  of  the  character  now  under  consideration, 
have  placed  the  question  on  that  ground.  The  advocates  of  the  other  side, 
availing  themselves  of  the  infirmity  of  this  argument,  have  answered  triumph- 
antly, '^admitting  this  to  be  so,  the  constitution  is  the  supreme  law  of  every 
state,  and  must,  therefore,  upon  the  same  principle,  enter  into  every  contract, 
and  overrule  the  local  laws."  My  answer  to  this  view  of  both  sides  of  the 
question  is,  that  the  argument  and  the  answer  to  it  are  equally  destitute  of 
t^uth. 

I  have  already  shown  that  the  contract  is  nothing  but  the  agreement  of  the 
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parties;  and  that  if  the  parties,  in  making  their  agreement,  use  the  same  words^ 
with  the  same  object  in  view,  where  there  is  no  law,  or  where  the  law  recog- 
nizes the  agreement  and  furnishes  remedies  for  its  enforcement,  or  where  the 
law  forbids  or  withholds  all  remedy  for  the  enforcement  of  the  agreement,  it 
is  the  very  same  contract  in  all  these  predicaments.  I  have  endeavored  to 
show,  and  I  think  saccessfuUy,  that  the  obligation  of  contracts,  in  the  sense  of 
the  constitution,  consists  not  in  the  contract  itself,  but  in  a  superior  external 
force  controlling  the  conduct  of  the  parties  in  relation  to  the  contract;  and 
that  this  superior  external  force  is  the  law  of  the  state,  either  tacitly  or  ex- 
pressly recognizing  the  contract,  and  furnishing  means  whereby  it  may  be  en- 
forced. It  is  this  superior  external  force,  existing  potentially,  or  actually 
applied,  '^whixsh  binds  a  man  to  perform  his  eng-agements,"  which,  according  to 
Justinian,  is  "  the  chain  of  the  law,  by  which  we  are  necessarily  bound  to  make 
some  payment,  according  to  the  law  of  the  land;"  and  which,  according  to 
Paley,  being  "a  violent  motive,  resulting  from  the  command  of  another,*^ 
obliges  the  party  to  perform  his  contract.  The  law  of  the  state,  although  it 
constitutes  the  obligation  of  the  contract,  is  no  part  of  the  contract  itself;  nor 
is  the  constitution  either  a  part  of  the  contract,  or  the  supreme  law  of  the  state, 
in  the  sense  in  which  the  argument  supposes.  The  constitution  is  the  supreme 
law  of  the  land  upon  all  subjects  upon  which  it  speaks.  It  is  the  sovereign 
will  of  the  whole  people.  Whatever  this  sovereign  will  enjoins  or  forbids 
must  necessarily  be  supreme,  and  must  counteract  the  subordinate  legislative 
will  of  the  United  States,  and  of  the  states. 

But  on  subjects  in  relation  to  which  the  sovereign  will  is  not  declared,  or 
fairly  and  necessarily  implied,  the  constitution  cannot,  with  any  semblance  of 
truth,  be  said  to  be  the  supreme  law.  It  could  not,  with  any  semblance 
of  truth,  be  said  that  the  constitution  of  the  United  States  is  the  supreme  law  of 
any  state  in  relation  to  the  solemnities  requisite  for  conveying  real  estate,  or 
the  responsibilities  or  obligations  consequent  upon  the  use  of  certain  words  in 
such  conveyance.  The  constitution  contains  no  law,  no  declaration  of  the  sov- 
ereign will,  upon  these  subjects,  and  cannot,  in  the  nature  of  things,  in  rela- 
tion to  them,  be  the  supreme  law.  Even  if  it  were  true,  then,  that  the  law  of 
a  state  in  which  a  contract  is  made  is  part  of  the  contract,  it  would  not  be  true 
that  the  constitution  would  be  part  of  the  contract.  The  constitution  nowhere 
professes  to  give  the  law  of  contracts,  or  to  declare  what  shall  or  shall  not  be 
the  obligation  of  contracts.  It  evidently  presupposes  the  existence  of  contracts 
by  the  act  of  the  parties,  and  the  existence  of  their  obligation,  not  by  authority 
of  the  constitution,  but  by  authority  of  law ;  and  the  pre-existence  of  both  the 
contracts  and  their  obligation  being  thus  supposed,  the  sov-3reign  will  is  an- 
nounced that  '^  no  state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts." 

If  it  be  once  ascertained  that  a  contract  existed,  and  that  an  obligation, 
general  or  qualified,  of  whatsoever  kind,  had  once  attached  or  belonged  to  the 
contract  by  law,  then,  an^d  not  till  then,  does  the  supreme  law  speak,  by  declar- 
ing that  obligation  shall  not  be  impaired.  It  is  admitted  in  argument  that 
statutes  of  frauds  and  perjuries,  statutes  of  usury  and  of  limitation,  are  not 
laws  impairing  the  obligation  of  contracts.  They  are  laws  operating  prospect- 
ively upon  contracts  thereafter  made.  It  is  said,  however,  they  do  not  apply, 
in  principle,  to  this  case,  because  the  statutes  of  frauds  and  perjuries  apply 
only  to  the  remedies ;  and  because,  in  that  case,  and  under  the  statutes  of  usury, 
the  contracts  were  void  from  the  beginning,  were  not  recognized  by  law  as 
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contracts,  and  bad  no  obligation;  and  that  tbe  statutes  of  limitation  create 
rules  of  evidence  only. 

Although  these  observations  are  true,  they  do  not  furnish  the  true  reason,  nor, 
indeed,  any  reason,  why  these  laws  do  not  impair  the  obligation  of  contracts. 
The  true  and  only  reason  is,  that  they  operate  on  contracts  made  after  the  pas- 
sage of  the  laws,  and  not  ufwn  existing  contracts.  And  hence  the  chief  justice 
very  properly  remarks,  of  both  usury  laws  and  laws  of  limitation,  in  deliver- 
ing the  opinion  in  Sturges  v.  Crowninshield,  that  if  they  should  be  made  to 
operate  upon  contracts  already  entered  into,  they  would  be  unconstitutional 
and  void.  If  a  statute  of  frauds  and  perjuries  shopld  pass  in  a  state  formerly 
having  no  such  laws,  purporting  to  operate  upon  existing  contracts,  as  well  as 
npon  those  made  after  its  passage,  could  it  be  doubted  that,  so  far  as  the  law 
applied  to  and  operated  upon  existing  contracts,  it  would  be  a  law  "impairing 
the  obligation  of  contracts?"  Here,  then,  we  have  the  true  reason  and  princi- 
ple of  the  constitution.  The  great  principle  intended  to  be  established  by  the 
constitution  was  the  inviolability  of  the  obligation  of  contracts,  as  the  obliga- 
tion existed  and  was  recognized  by  the  laws  in  force  at  the  time  the  contracts 
were  made.  It  furnished  to  the  legislatures  of  the  states  a  simple  and  obvious 
rule  of  justice,  which,  however  theretofore  violated,  should  by  no  means  be 
thereafter  violated;  and  whilst  it  leaves  them  at  full  liberty  to  legislate  upon 
the  subject  of  all  future  contracts,  and  assign  to  them  either  no  obligation  or 
such  qualified  obligation  as,  in  their  opinion,  may  consist  with  sound  policy 
and  the  good  of  the  people,  it  prohibits  them  from  retrospecting  upon  existing 
obligations,  upon  any  pretext  whatever.  Whether  the  law  professes  to  apply 
to  the  contract  itself,  to  fix  a  rule  of  evidence,  a  rule  of  interpretation,  or  to 
regulate  the  remedy,  it  is  equally  within  the  true  meaning  of  the  constitution, 
if  it,  in  efi'ect,  impairs  the  obligation  of  existing  contracts;  and,  in  my  opinion, 
is  out  of  its  true  meaning  if  the  law  is  made  to  operate  on  future  contracts 
only.  I  do  not  mean  to  say  that  every  alteration  of  the  existing  remedies 
would  impair  the  obligation  of  contracts;  but  I  do  say,  with  great  confidence, 
that  a  law  taking  away  all  remedy  from  existing  contracts  would  be,  mani- 
festly, a  law  impairing  the  obligation  of  contracts.  The  moi*al  obligation  would 
remain,  but  the  legal  or  civil  obligation  would  be  gone,  if  such  a  law  should  be 
permitted  to  operate.  The  natural  obligation  would  be  gone,  because  the  laws 
forbid  the  party  to  enforce  performance  by  his  own  power.  On  the  other 
hand,  a  great  variety  of  instances  may  readily  be  imagined,  in  which  the  legi's- 
lature  of  a  state  might  alter,  modify  or  repeal  existing  remedies,  and  enact 
others  in  their  stead,  without  the  slightest  ground  for  a  supposition  that  the 
new  law  impaired  the  obligation  of  contracts.  If  there  be  intermediate  cases 
of  a  more  doubtful  character,  it  will  be  time  enough  to  decide  them  when  they 
arise. 

§  1980.  iTo  analogy  between  the  provision  relating  to  contracts  and  that  in  re- 
lation to  the  power  to  coin  money. 

It  is  argued  that,  as  the  clause  declaring  that  "  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts  "  is  associated  in  the  same  section  of  the 
constitution  with  the  prohibition  to  "coin  money,  emit  bills  of  credit,"  or 
"  make  anything  but  gold  and  silver  coin  a  legal  tender  in  payment  of  debts;" 
and  as  these  all  evidently  apply  to  legislation  in  reference  to  future  as  well  as 
existing  contracts,  and  operate  prospectively,  to  prohibit  the  action  of  the  law, 
without  regard  to  the  time  of  its  passage,  the  same  construction  should  be 
given  to  the  clause  under  consideration.    This  argument  admits  of  several  an- 
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8wers.  First,  as  regards  the  prohibition  to  coin  money  and  emit  bills  of  credit. 
The  constitution  had  already  conferred  on  congress  the  whole  power  of  coining 
money  and  regulating  the  current  coin.  The  grant  of  this  power  to  congress, 
and  the  prohibitions  upon  the  states,  evidently  take  away  from  the  states  all 
power  of  legislation  and  action  on  the  subject,  and  must,  of  course,  apply  to 
the  future  action  of  laws,  either  then  made  or  to  be  made.  Indeed,  the  language 
plainly  indicates  that  it  is  the  act  of  "  coining  money,"  and  the  act  of  emitting 
bills  of  credit,  which  is  forbidden,  without  any  reference  to  the  time  of  passing 
the  law,  whether  before  or  after  the  adoption  of  the  constitution.  The  other 
probibtiion,  to  "  make  anj^thing  but  gold  or  silver  coin  a  tender  in  payment  of 
debts,"  is  but  a  member  of  the  same  subject  of  currency  committed  to  the  gen- 
eral government  and  prohibited  to  the  states.  And  the  same  remark  applies 
to  it  already  made  as  to  the  other  two.  The  prohibition  is,  not  that  no  state 
shall  pass  any  law,  but  that,  even  if  a  law  does  exist,  the  ^^  state  shall  not  make 
anything  but  gold  and  silver  coin  a  legal  tender."  The  language  plainly 
imports  that  the  prohibited  tender  shall  not  be  made  a  legal  tender,  whether  a 
law  of  the  state  exists  or  not.  The  whole  subject  of  tender,  except  in  gold 
and  silver,  is  withdrawn  from  the  states.  These  cases  cannot,  therefore,  furnish 
a  sound  rule  of  interpretation  for  that  clause  which  prohibits  the  states  from 
passing  laws  'impairing  the  obligation  of  contracts."  This  clause  relates 
to  a  subject  confessedly  left  wholly  with  the  states,  with  a  single  exception; 
they  relate  to  subjects  wholly  withdrawn  from  the  states,  with  the  excep- 
tion that  they  may  pass  laws  on  the  subject  of  tender  in  gold  and  silver  coin 
only. 

The  principle  that  the  association  of  one  clause  with  another  of  like  kind 
may  aid  in  its  construction  is  deemed  sound,  but  I  think  it  has  been  misapplied 
in  the  argument.  The  principle  applied  to  the  immediate  associates  of  the 
words  under  consideration  is,  I  think,  decisive  of  this  question.  The  immedi- 
ate associates  are  the  prohibitions  to  pass  bills  of  attainder  and  ex  post  facto 
laws.  The  language  and  order  of  the  whole  clause  is,  no  state  shall  ^'  pass  any 
bill  of  ^XXJdxtiA^r^ex poBtfcicto  law,  or  law  impairing  the  obligation  of  contracts." 
I{  the  maxim  noscitur  a  sociis  be  applied  to  this  case,  there  would  seem  to  be 
an  end  of  the  question.  The  twp  former  members  of  the  clause  undeniably 
prohibit  retroactive  legislation  upon  the  existing  state  of  things,  at  the  passage 
of  the  prohibited  laws.  The  associated  idea  is  that  the  latter  member  of  the 
same  clause  should  have  a  similar  effect  upon  the  subject-matter  to  which  it  re- 
lates. I  suppose  this  was  the  understanding  of  the  American  people  when  they 
adopted  the  constitution.  I  am  justified  in  this  supposition  by  the  contempo- 
rary construction  given  to  the  whole  of  this  clause  by  that  justly  celebrated 
work  styled  the  Federalist,  written  at  the  time,  for  the  purpose  of  recom- 
mending the  constitution  to  the  favor  and  acceptance  of  the  people.  In  No. 
44,  p.  2S1,  commenting  upon  this  very  clause  and  all  its  members,  the  follow- 
ing observations  are  made :  "  Bills  of  attainder,  ex  post  facto  laws,  and  laws 
impairing  the  obligation  of  contracts,  are  contrary  to  the  first  principles  of  the 
social  compact,  and  to  every  principle  of  sound  legislation.  The  two  former 
are  expressly  prohibited  by  the  declarations  prefixed  to  some  of  the  state  con- 
stitutions, and  all  of  them  are  prohibited  by  the  spirit  and  scope  of  these  fun- 
damental charters." 

Did  the  American  people  believe,  could  they  believe,  these  heavy  denuncia- 
tions were  leveled  against  laws  which  fairly  prescribed  and  plainly  pointed  out 
to  the  people  rules  for  their  future  conduct,  and  the  rights,  duties  and  obliga- 
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tions  growing  out  of  their  future  words  or  actions?  They  must  have  under- 
stood that  these  denunciations  were  just  as  regarded  bills  of  attainder  and  ex 
poHt  facto  laws,  because  they  were  exercises  of  arbitrary  power,  perverting  the 
justice  and  order  of  existing  things  by  the  reflex  action  of  these  laws.  And 
would  they  not  naturally  and  necessarily  conclude  the  denunciations  were 
equally  just  as  regarded  laws  passed  to  impair  the  obligation  of  existing  con- 
tracts, for  the  same  reason  ? 

The  writer  proceeds:  "  Our  own  experience  has  taught  us,  nevertheless,  that 
additional  fences  against  these  dangers  ought  not  to  be  omitted.  Very  prop- 
erly', therefore,  have  the  convention  added  this  constitutional  bulwark  in  favor 
of  personal  security  and  private  rights;  and  I  am  much  deceived  if  they  have 
not,  in  so  doing,  as  faithfully  consulted  the  genuine  sentiments  as  the  undoubted 
interests  of  their  constituents.  The  sober  people  of  America  are  weary  of  the 
fluctuating  policy  which  has  directed  the  public  councils.  They  have  seen  with 
regret  and  with  indignation  that  sudden  changes  and  legislative  interferences^ 
in  cases  affecting  personal  rights,  become  jobs  in  the  hands  of  enterprising  and 
influential  speculators,  and  snares  to  the  more  industrious  and  less  informed 
jMirt  of  the  community.  They  have  seen,  too,  that  one  legislative  interference 
is  but  the  link  of  a  long  chain  of  repetitions;  every  subsequent  interference 
being  naturally  produced  by  the  effects  of  the  preceding.  They  very  rightly 
infer,  therefore,  that  some  thorough  reform  is  wanting  which  will  banish  spec- 
ulations on  public  measures,  inspire  a  general  prudence  and  industry,  and  give 
a  regular  course  to  the  business  of  society." 

I  oannot  understand  this  language  otherwise  than  as  putting  bills  of  attain- 
der, export  facto  laws,  and  laws  impairing  the  obligation  of  contracts,  all  upon 
the  same  footing,  and  deprecating  them  all  for  the  same  cause.  The  language 
shows  clearly  that  the  whole  clause  was  understood,  at  the  time  of  the  adop- 
tion of  the  constitution,  to  have  been  introduced  into  the  instrument  in  the 
very  same  spirit  and  for  the  very  same  purpose,  namely,  for  the  protection  of 
p?rsonal  security  and  of  private  rights.  The  language  repels  the  idea  that  the 
member  of  the  clause  immediately  under  consideration  was  introduced  into 
the  constitution  upon  any  grand  principle  of  national  policy,  independent  of  the 
protection  of  private  rights,  so  far  as  such  an  idea  can  be  repelled  by  the  total 
omission  to  suggest  any  such  independent  grand  principle  of  national  policy, 
and  by  placing  it  upon  totally  different  ground. 

It  proves  that  the  sages  who  formed  and  recommended  the  constitution  to 
the  favor  and  adoption  of  the  American  people  did  not  consider  the  protection 
of  private  rights,  more  than  the  protection  of  personal  security,  as  too  insig- 
Dificant  for  their  serious  regard,  as  was  urged  with  great  earnestness  in  argu- 
ment. In  my  judgment,  the  language  of  the  authors  of  the  Federalist  proves 
that  they,  at  least,  understood  that  the  protection  of  personal  security  and  of 
private  rights,  from  the  despotic  and  iniquitous  operation  of  retrospective  leg- 
islation, was,  itself  and  alone,  the  grand  principle  intended  to  be  established. 
It  was  a  principle  of  the  utmost  importance  to  a  free  people,  about  to  establish 
a  national  government,  ^Ho  establish  justice,"  and  '*  to  secure  to  themselves  and 
their  posterity  the  blessings  of  liberty."  This  principle  is,  I  think,  fully  and 
completely  sustained  by  the  construction  of  the  constitution  which  I  have 
endeavored  to  maintain. 

§  1981.  State  insolvent  laws  are  not  prohibited. 

In  my  judgment,  the  most  natural  and  obvious  import  of  the  words  them- 
selves prohibiting  the  passing  of  laws  ^'  impairing  the  obligation  of  contracts;" 
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the  natural  association  of  that  member  of  the  clause  with  the  two  immediately 
preceding  members  of  the  same  clause,  forbidding  the  passing  of  "  bills  of  at- 
tainder and  ex  post  facto  laws; "  the  consecutive  order  of  the  several  members 
of  the  clause;  the  manifest  purposes  and  objects  for  which  the  whole  clause 
was  introduced  into  the  constitution,  and  the  contemporary  exposition  of  the 
whole  clause,  all  warrant  the  conclusion  that  a  state  has  authority,  since  the 
adoption  of  the  constitution,  to  pass  a  law  whereby  a  contract  made  within  the 
state,  after  the  passage  of  the  law,  may  be  discharged,  upon  the  party  obtain- 
ing a  certiiieate  of  discharge,  as  an  insolvent,  in  the  manner  prescribed  by  the 
law  of  the  state. 

Dissenting  opinion  by  Marshall,  C.  J. 

It  is  well  known  that  the  court  has  been  divided  in  opinion  on  this  case. 
Three  judges,  Mr.  Justice  Duvall,  Mr.  Justice  Story  and  myself,  do  not  concur 
in  the  judgment  which  has  been  pronounced.  We  have  taken  a  different  view 
of  the  very  interesting  question  which  has  been  discussed  with  so  much  talent, 
as  well  as  labor,  at  the  bar,  and  I  am  directed  to  state  the  course  of  reasoning 
on  which  we  have  formed  the  opinion  that  the  discharge  pleaded  by  the  defend- 
ant is  no  bar  to  the  action. 

The  single  question  for  consideration  is,  whether  the  act  of  the  state  of  New 
York  is  consistent  with  or  repugnant  to  the  constitution  of  the  United  States. 
This  court  has  so  often  expressed  the  sentiments  of  profound  and  respectful 
reverence  with  which  it  approaches  questions  of  this  character,  as  to  make  it 
unnecessary  now  to  say  more  than  that,  if  it  be  right  that  the  power  of  pre- 
serving the  constitution  from  legislative  infraction  should  reside  anywhere,  it 
cannot  be  wrong,  it  must  be  right,  that  those  on  whom  the  delicate  and  impor- 
tant duty  is  conferred  should  perform  it  according  to  their  best  judgment. 

Much,  too,  has  been  said  concerning  the  principles  of  construction  which 
ought  to  be  applied  to  the  constitution  of  the  United  States.  On  this  subject, 
also,  the  court  has  taken  such  frequent  occasion  to  declare  its  opinion,  as  to 
make  it  unnecessary,  at  least,  to  enter  again  into  an  elaborate  discussion  of  it. 
To  say  that  the  intention  of  the  instrument  must  prevail;  that  this  intention 
must  be  collected  from  its  words;  that  its  words  are  to  be  understood  in  that 
sense  in  which  they  are  generall}'^  used  by  those  for  w^hom  the  instrument  was 
intended;  that  its  provisions  are  neither  to  be  restricted  into  insignificance,  nor 
extended  to  objects  not  comprehended  in  them,  nor  contemplated  by  its  fram- 
ers,  is  to  repeat  what  has  been  already  said  more  at  large,  and  is  all  that  can 
be  necessary. 

As  preliminary  to  a  more  particular  investigation  of  the  clause  in  the  consti- 
tution on  which  the  case  now  under  consideration  is  supposed  to  depend,  it  may 
be  proper  to  inquire  how  far  it  is  affected  by  the  former  decisions  of  this  court. 
In  Sturges  v.  Crowninshield,  4  Wheat.,  122  (§§  1937-39,  aupra)^  it  was  deter- 
mined that  an  act  which  discharged  the  debtor  from  a  contract  entered  into 
previous  to  its  passage  was  repugnant  to  the  constitution.  The  reasoning 
which  conducted  the  court  to  that  conclusion  might,  perhaps,  conduct  it  further; 
and  with  that  reasoning  (for  myself  alone  this  expression  is  used)  I  have  never 
yet  seen  cause  to  be  dissatisfied.  But  that  decision  is  not  supposed  to  be  a 
precedent  for  Ogden  v.  Saunders,  because  the  two  cases  differ  from  each  other  in 
a  material  fact ;  and  it  is  a  general  rule,  expressly  recognized  by  the  court  in 
Sturges  V.  Crowninshield,  that  the  positive  authority  of  a  decision  is  co-extensive 
only  with  the  facts  on  which  it  is  made.    In  Sturges  v.  Crowninshield*  the  law 
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acted  OP  a  contract  which  was  made  before  its  passage ;  in  this  case,  the  con- 
tract was  entered  into  after  the  passage  of  the  law. 

In  M'Millan  v.  M'Keill,  4  Wheat,  209,  the  contract,  though  subsequent  to  the 
passage  of  the  act,  was.  made  in  a  different  state,  by  persons  residing  in  that 
state,  and  consequently  without  any  view  to  the  law,  the  benefit  of  which  was 
claimed  by  the  debtor.  Farmers'  and  Mechanics'  Bank  of  Pennsylvania  v. 
Smith,  6  Wheat.,  131,  differed  from  Sturges  v,  Crowninshield  only  in  this:  that 
the  plaintiff  and  defendant  were  both  residents  of  the  state  in  which  the  law 
was  enacted,  and  in  which  it  was  applied.  The  court  was  of  opinion  that  this 
difference  was  unimportant. 

It  has  then  been  decided  that  an  act  which  discharges  the  debtor  from  pre- 
existing contracts  is  void ;  and  that  an  act  which  operates  on  future  contracts 
is  inapplicable  to  a  contract  made  in  a  different  state,  at  whatever  time  it  may 
have  been  entered  into.  Neither  of  these  decisions  comprehends  the  question 
now  presented  to  the  court.  It  is,  consequently,  open  for  discussion.  The  pro- 
vision of  the  constitution  is  that  ^^  no  state  shall  pass  any  law  "  ^^  impairing  the 
obligation  of  contracts."  The  plaintiff  in  error  contends  that  this  provision 
inhibits  the  passage  of  retrospective  laws  only  —  of  such  as  act  on  contracts  in 
existence  at  their  passage.  The  defendant  in  error  maintains  that  it  compre- 
hends all  future  laws,  whether  prospective  or  retrospective,  and  withdraws  every 
contract  from  state  legislation,  the  obligation  of  which  has  become  complete. 

That  there  is  an  essential  difference  in  principle  between  laws  which  act  on 
past  and  those  which  act  on  future  contracts ;  that  those  of  the  first  description 
can  seldom  be  justified,  while  those  of  the  last  are  proper  subjects  of  ordinary 
legislative  discretion,  must  be  admitted.  A  constitutional  restriction,  there- 
fore, on  the  power  to  pass  laws  of  the  one  class  may  very  well  consist  with 
entire  legislative  freedom  respecting  those  of  the  other.  Yet,  when  we  con- 
sider the  nature  of  our  Union,  that  it  is  intended  to  make  us,  in  a  great  meas- 
ure, one  people,  as  to  commercial  objects ;  that,  so  far  as  respects  the  intercom- 
inunication  of  individuals,  the  lines  of  separation  between  states  are,  in  many 
respects,  obliterated,  it  would  not  be  matter  of  surprise  if,  on  the  delicate  sub- 
ject of  contracts  once  •formed,  the  interference  of  state  legislation  should  be 
greatly  abridged  or  entirely  forbidden.  In  the  nature  of  the  provision,  then, 
there  seems  to  be  nothing  which  ought  to  influence  our  construction  of  the 
words;  and,  in  making  that  construction,  the  whole  clause,  which  consists  of  a 
single  sentence,  is  to  be  taken  together,  and  the  intention  is  to  be  collected 
from  the  whole. 

The  first  paragraph  of  the  tenth  section  of  the  first  article,  which  compre- 
hends the  provision  under  consideration,  contains  an  enumeration  of  those  cases 
in  which  the  action  of  the  state  legislature  is  entirely  prohibited.  The  second 
enoraerates  those  in  which  the  prohibition  is  modified.  The  first  paragraph, 
consisting  of  total  prohibitions,  comprehends  two  classes  of  powers.  Those  of 
the  first  are  political  and  general  in  their  nature,  being  an  exercise  of  sover- 
eignty without  affecting  the  rights  of  individuals.  These  are,  the  powers  ^'  to 
enter  into  any  treaty,  alliance  or  confederation,  grant  letters  of  marque  or 
reprisal,  coin  money,  emit  bills  of  credit."  The  second  class  of  prohibited  laws 
comprehends  those  whose  operation  CDUsists  in  their  action  on  individuals. 
These  are  laws  which  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts,  bills  of  attainder,  ex  post  facto  laws,  or  laws  impairing  the 
obligation  of  contracts,  or  whicli  grant  any  title  of  nobility.  In  ail  these 
casesi  whether  the  thing  prohibited  be  the  exercise  of  mere  political  power,  or 
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legislative  action  on  individuals,  the  prohibition  is  complete  and  total.  There 
is  no  exception  from  it.  Legislation  of  every  description  is  comprehended 
within  it.  A  state  is  as  entirely  forbidden  to  pass  laws  impairing  the  obliga- 
tion of  contracts  as  to  make  treaties  or  coin  money.  The  question  recurs, 
what  is  a  law  impairing  the  obligation  of  contracts? 

§  1983.  A  contract^  and  the  obligation  of  a  contract^  defined. 

In  solving  this  question,  all  the  acumen  which  controversy  can  give  to  the 
human  mind  has  been  employed  in  scanning  the  whole  sentence,  and  every 
word  of  it.  Arguments  have  been  drawn  from  the  context,  and  from  the  par- 
ticular terms  in  which  the  prohibition  is  expressed,  for  the  purpose,  on  the  one 
part,  of  showing  its  application  to  all  laws  which  act  upon  contracts,  whether 
prospectively  or  retrospectively;  and  on  the  other,  of  limiting  it  to  laws  whicb 
act  on  contracts  previously  formed.  The  first  impression  which  the  words 
make  on  the  mind  would  probably  be  that  the  prohibition  was  intended  to  be 
general.  A  contract  is  commonly  understood  to  be  the  agreement  of  the 
parties,  and,  if  it  be  jiot  illegal,  to  bind  them  to  the  extent  of  their  stipulations. 
It  requires  reflection,  it  requires  some  intellectual  effort,  to  efface  this  impress 
sion,  and  to  come  to  the  conclusion  that  the  words  contract,  and  obligation,  as 
used  in  the  constitution,  are  not  used  in  this  sense.  If,  however,  the  result  of 
this  mental  effort,  fairly  made,  be  the  correction  of  this  impression,  it  ought  to 
be  corriBcted. 

So  much  of  this  prohibition  as  restrains  the  power  of  the  states  to  punish 
offenders  in  criminal  cases,  the  prohibition  to  pass  bills  of  attainder  and  ex  poet 
facto  laws,  is,  in  its  very  terms,  confined  to  pre-existing  cases.  A  bill  of 
attainder  can  be  only  for  crimes  already  committed ;  and  a  law  is  not  ex  post 
facto  unless  it  looks  back  to  an  act  done  before  its  passage.  Language  is  inca- 
pable of  expressing,  in  plainer  terms,  that  the  mind  of  the  convention  was 
directed  to  retroactive  legislation.     The  thing  forbidden  is  retroaction. 

§  1983.  Analogy  between  the  making  of  something  other  than  geld  or  silver  a 
legal  tender,  and  the  release  of  debtors  under  ifisolvency  laws. 

But  that  part  of  the  clause  which  relates  to  the  civil  transactions  of  indi* 
viduals  is  expressed  in  more  general  tefms;  in  terms  which  comprehend,  in 
their  ordinary  signification,  cases  which  occur  after,  as  well  as  those  which 
occur  before,  the  passage  of  the  act.  It  forbids  a  state  to  make  anything  but 
gold  and  silver  coin  a  tender  in  payment  of  debts,  or  to  pass  any  law  im^ 
pairing  the  obligation  of  contracts.  These  prohibitions  relate  to  kindred  sub- 
jects. They  contemplate  legislative  interference  with  private  rights,  and 
restrain  that  interference.  In  construing  that  part  of  the  clause  which  respects 
tender  laws,  a  distinction  has  never  been  attempted  between  debts  existing  at 
the  time  the  law  may  be  passed,  and  debts  afterwards  created.  The  prohibi- 
tion has  been  considered  as  total;  and  yet  the  difference  in  principle  between 
making  property  a  tender  in  payment  of  debts,  contracted  after  the  passage  of 
the  act,  and  discharging  those  debts  without  payment,  or  by  the  surrender  of 
property,  between  an  absolute  right  to  tender  in  payment,  and  a  contingent 
right  to  tender  in  payment,  or  in  discharge  of  the  debt,  is  not  clearly  discern- 
ible. 'Nov  is  the  difference  in  language  so  obvious  as  to  denote  plainly  a  dif- 
ference of  intention  in  the  framers  of  the  instrument.  ^^No  state  shall  make 
anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts."  Does  the 
word  *' debts"  mean,  generally,  those  due  when  the  law  applies  to  the  case,  or 
is  it  limited  to  debts  due  at  the  passage  of  the  act?  The  same  train  of  reasour 
ing  which  would  confine  the  subsequent  words  to  contracts  existing  at  the 
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|>assage  of  the  law  would  go  far  in  confining  these  words  to  debts  existing  at 
that  time.  Tet  this  distinction  has  never,  we  believe,  occurred  to  any  person. 
How  soon  it  may  occur  is  not  for  us  to  determine.  We  think  it  would  unques- 
tionably defeat  the  object  of  the  clause. 

§  1 9^.  Insolvent  laws  do  not  act  on  the  contract  when  it  is  formed^  hut  when 
suck  laws  are  applied  to  the  contract^  then^  if  ever^  they  impair  its  obligation. 

The  counsel  for  the  plaintiff  insist  that  the  word  ^^  impairing,"  in  the  present 
tense,  limits  the  signification  of  the  provision  to  the  operation  of  the  act  at 
the  time  of  its  passage;  that  no  law  can  be  accurately  said  to  impair  the  obli* 
gation  of  contracts  unless  the  contracts  exist  at  the  time.  The  law  cannot 
impair  what  does  not  exist.  It  cannot  act  on  nonentities.  There  might  be 
weight  in  this  argument,  if  the  prohibited  laws  were  such  only  as  operated  of 
themselves,  and  immediately  on  the  contract.  But  insolvent  laws  are  to  oper- 
ate on  a  future,  contingent,  unforeseen  erent.  The  timB  to  which  the  word 
"impairing"  fipplies  is  not  the  time  of  the  passage  of  the  act,  but  of  its  action 
on  the  contract.  That  is,  the  time  present  in  contemplation  of  the  prohibition.  * 
The  law,  at  its  passage,  has  no  effect  whatever  on  the  contract.  Thus,  if  a 
note  be  given  in  New  York,  for  the  payment  of  money,  and  the  debtor  re- 
moves out  of  that  state  into  Connecticut^  and  becomes  insolvent,  it  is  not 
pretended  that  his  debt  can  be  discharged  by  the  law  of  New  York.  Conse- 
qaently,  that  law  did  not  operate  on  the  contract  at  its  formation.  When, 
then,  does  its  operation  commence?  We  answer,  when  it  is  applied  to  the  con- 
tract. Then,  if  ever,  and  not  till  then,  it  acts  on  the  contract,  and  becomes  a 
law  impairing  its  obligation.  Were  its  oonstitntionality,  with  respeot  to  pre- 
vions  contracts,  to  be  admitted,  it  would  not  impair  th^ir  obligation  until  an 
insolvency  should  take  place,  and  a  certificate  of  discharge  be  granted.  Till 
these  events  occur,  its  impairing  faculty  is  suspended.  A  law,  then,  of  this 
description,  if  it  derogates  from  the  obligation  of  a  contract,  when  applied  to 
it,  is,  grammatically  speaking,  as  much  a  law  impairing  that  obligation,  tboogh 
made  previous  to  its  formation,  as  if  made  subsequently. 

§  1985.  Wftaiever  lessens  the  obligation  of  a  contract  impairs  ii. 

A  question  of  more  difiiculty  has  been  pressed  with  great  earnestness*  It  is, 
what  is  the  original  obligation  of  a  contract  made  after  the  passage  of  such  an 
act  as  the  insolvent  law  of  New  York?  Is  it  unconditional  to  perform  the 
very  thing  stipulated,  or  is  the  condition  implied  that  in  the  event  of  insolvency 
the  contract  shall  be  satisfied  by  the  surrender  of  the  property?  The  original 
obligation,  whatever  that  may  be,  must  be  preserved  by  the  constitution.  Any 
law  which  lessens  must  impair  it.  All  admit  that  the  constitution  refers  to  and 
preserves  the  legal,  not  the  moral,  obligation  of  a  contract  Obligations  purely 
moral  are  to  be  enforced  by  the  operation  of  internal  and  invisible  agents,  not 
by  the  agency  of  human  laws.  The  restraints  imposed  on  states  by  the  consti- 
tation  are  intended  for  those  objects  which  would,  if  not  restrained,  be  the  sub- 
ject of  state  legislation.  What,  then,  was  the  original  legal  obligation  of  the 
contract  now  nnder  the  consideration  of  the  court? 

§  1986.  Whether  the  law  is  a  part  of  the  contract. 

The  plaintiff  insists  that  the  law  enters  into  the  contract  so  completely  as  to 
become  a  constituent  part  of  it.  That  it  is  to  be  construed  as  if  it  contained  an 
express  stipulation  to  be  discharged,  should  the  debtor  become  insolvent,  by  the 
surrender  of  all  his  property  for  the  benefit  of  his  creditors,  in  pursuance  of 
the  act  of  the  legislature.    That  is,  unquestionably,  pressing  the  argument  very 
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far;  and  the  establishment  of  the  principle  leads  inevitably  to  consequences 
which  would  affect  society  deeply  and  seriously. 

Had  an  express  condition  been  inserted  in  the  contract,  declaring  that  the 
debtor  might  be  discharged  from  it  at  any  time  by  surrendering  all  his  prop- 
erty to  his  creditors,  this  condition  would  have  bound  the  creditor.  It  would 
have  constituted  the  obligation  of  his  contract;  and  a  legislative  act,  annulling 
the  condition,  would  impair  the  contract.  Such  an  act  would,  as  is  admitted 
by  all,  be  unconstitutional,  because  it  operates  on  pre-existing  agreements.  If 
a  law  authorizing  debtors  to  discharge  themselves  from  their  debts  by  surren- 
dering their  property,  enters  into  the  contract  and  forms  a  part  of  it,  if  it  is 
equivalent  to  a  stipulation  between  the  par-ties,  no  repeal  of  the  law  can  affect 
contracts  made  during  its  existence.  The  effort  to  give  it  that  effect  would 
impair  their  obligation.  The  counsel  for  the  plaintiff  perceive  and  avow  this 
consequence  in  effect  when  they  contend  that  to  deny  the  operation  of  the  law 
on  the  contract  under  consideration  is  to  impair  its  obligation.  Are  gentlemen 
*  prepared  to  say  that  an  insolvent  law  once  enacted  must,  to  a  considerable  ex- 
tent, be  permanent?  That  the  legislature  is  incapable  of  varying  it,  so  far  as 
respects  existing  contracts? 

§  1987.  If  an  insolvent  act  may  he  part  of  the  contract^  so  may  a  law  pre- 
scribing  a  tender  in  discharge  of  the  debt  other  than  gold  or  silver. 

So,  too,  if  one  of  the  conditions  of  an  obligation  for  the  payment  of  money 
be,  that  on  the  insolvency  of  the  obligor,  or  on  any  event  agreed  on  by  the 
parties,  he  should  be  at  liberty  to  discharge  it  by  the  tender  of  all  or  part  of 
his  property,  no  question  could  exist  respecting  the  validity  of  the  contract,  or 
respecting  its  security  from  legislative  interference.  If  it  should  be  determined 
that  a.  law  authorizing  the  same  tender,  on  the  same  contingency,  enters  into 
and  forms  a  part  of  the  contract,  then  a  tender  law,  though  expressly  forbid- 
den, with  an  obvious  view  to  its  prospective  as  well  as  retrospective  operation, 
would,  by  becoming  the  contract  of  the  parties,  subject  all  contracts  made 
after  its  passage  to  its  control.  If  it  be  said  that  such  a  law  would  be  obviously 
unconstitutional  and  void,  and,  therefore,  could  not  be  a  constituent  part  of 
the  contract,  we  answer  that,  if  the  insolvent  law  be  unconstitutional,  it  is 
equally  void,  and  equally  incapable  of  becoming,  by  mere  implication,  a  part  of 
the  contract.  The  plainness  of  the  repugnancy  does  not  change  the  question. 
That  may  be  very  clear  to  one  intellect  which  is  far  from  being  so  to  another. 
The  law  now  under  consideration  is,  in  the  opinion  of  one  party,  clearly  con- 
sistent .with  the  constitution,  and,  in  the  opinion  of  the  other,  as  clearly  repug- 
nant to  it.  We  do  not  admit  the  correctness  of  that  reasoning  which  would 
settle  this  question  by  introducing  into  the  contract  a  stipulation  not  admitted 
by  the  parties. 

§  1988.  If  one  law  can  be  held  as  part  of  the  contract^  so  may  other  laws. 

This  idea  admits  of  being  pressed  still  further.  If  one  law  enters  into  all 
subsequent  contracts,  so  does  every  other  law  which  relates  to  the  subject.  A 
legislative  act,  then,  declaring  that  all  contracts  should  be  subject  to  legislative 
control,  and  should  be  discharged  as  the  legislature  might  prescribe,  would  be- 
come a  component  part  of  every  contract,  and  be  one  of  its  conditions.  Thus, 
one  of  the  most  important  features  in  the  constitution  of  the  United  States, 
one  which  the  state  of  the  times  most  urgently  required,  one  on  which  the  good 
and  the  wise  reposed  confidently  for  securing  the  prosperity  and  harmony  of 
our  citizens,  would  lie  prostrate,  and  be  construed  into  an  inanimate,  inopera- 
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tive,  unmeaning  clause.  Gentlemen  are  struck  with  the  enormity  of  this  re- 
sult, and  deny  that  their  principle  leads  to  it.  They  distinguish,  or  attempt  to 
distinguish,  between  the  incorporation  of  a  general  law,  such  as  has  been  stated, 
and  the  incorporation  of  a  particular  law,  such  as  the  insolvent  law  of  New 
York,  into  the  contract.  But  will  reason  sustain  this  distinction?  They  say 
that  men  cannot  be  supposed  to  agree  to  so  indefinite  an  article  as  such  a  gen- 
eral law  would  be,  but  may  well  be  supposed  to  agree  to  an  article,  reasonable 
in  itself,  and  the  full  extent  of  which  is  understood.  But  the  principle  con- 
tended for  does  not  make  the  insertion  of  this  new  term  or  condition  into  the 
contract  to  depend  upon  its  reasonableness.  It  is  inserted  because  the  legisla- 
ture has  so  enacted.  If  the  enactment  of  the  legislature  becomes  a  condition 
of  the  contract  because  it  is  an  enactment,  then  it  is  a  high  prerogative,  indeed, 
to  decide  that  one  enactment  shall  enter  the  contract,  while  another,  proceed- 
ing from  the  same  authority,  shall  be  excluded  from  it. 

The  counsel  for  the  plaintiff  illustrates  and  supports  this  position  by  several 
legal  principles,  and  by  some  decisions  of  this  court,  which  have  been  relied  on 
as  being  applicable  to  it.  The  first  case  put  is  interest  on  a  bond,  payable  on 
demand,  which  does  not  stipulate  interest.  This,  he  says,  is  not  a  part  of  the 
remedy,  but  a  new  term  in  the  contract.  Let  the  correctness  of  this  averment 
be  tried  by  the  course  of  proceeding  in  such  cases.  The  failure  to  pay,  accord- 
ing to  stipulation,  is  a  breach  of  the  contract,  and  the  means  used  to  enforce  it 
constitute  the  remedy  which  society  affords  the  injured  party.  If  the  obliga- 
tion contains  a  penalty,  this  remedy  is  universally  so  regulated  that  the  judg- 
ment shall  be  entered  for  the  penalt}%  to  be  discharged  by  the  payment  of  the 
principal  and  interest.  But  the  case  on  which  counsel  has  reasoned  is  a  single 
bill.  In  this  case,  the  party  who  has  broken  his  contract  is  liable  for  damages. 
The  proceeding  to  obtain  those  damages  is  as  much  a  part  of  the  remedy  as 
the  proceeding  to  obtain  the  debt.  They  are  claimed  in  the  same  declaration^ 
and  as  being  distinct  from  each  other.  The  damages  must  be  assessed  by  a 
jury ;  whereas,  if  interest  formed  a  part  of  the  debt,  it  would  be  recovered  as 
part  of  it.  The  declaration  would  claim  it  as  a  part  of  the  debt;  and  yet,  if  a 
suitor  were  to  declare  on  such  a  bond  as  containing  this  new  term  for  the  pay- 
ment of  interest,  he  would  not  be  permitted  to  give  a  bond  in  evidence  in 
which  this  supposed  term  was  not  written.  Any  law  regulating  the  proceed- 
ings of  courts  on  this  subject  would  be  a  law  regulating  the  remedy. 

The  liability  of  the  drawer  of  a  bill  of  exchange  stands  upon  the  same  prin- 
ciple with  every  other. implied  contract.  He  has  received  the  money  of  the 
person  in  whose  favor  the  bill  is  drawn,  and  promises  that  it  shall  be  returned 
by  the  drawee.  If  the  drawee  fail  to  pay  the  bill,  then  the  promise  of  the 
drawer  is  broken,  and  for  this  breach  of  contract  he  is  liable.  The  same  prin- 
ciple applies  to  the  indorser.  His  contract  is  not  written,  but  his  name  is  evi- 
dence of  bis  promise  that  the  bill  shall  be  paid,  and  of  his  having  received 
value  for  it.  He  is,  in  effect,  a  new  drawer,  and  has  made  a  new  contract. 
The  law  does  not  require  that  this  contract  shall  be  in  writing;  and,  in  deter- 
mining what  evidence  shall  be  sufficient  to  prove  it,  does  not  introduce  new 
conditions  not  actually  made  by  the  parties.  The  same  reasoning  applies  to 
the  principle  which  requires  notice.  The  original  contract  is  not  written  at 
large.  It  is  founded  on  the  acts  of  the  parties,  and  its  extent  is  measured 
bv  those  acts.  A  draws  on  B  in  favor  of  C,  for  value  received.  The  bill  is 
evidence  that  he  has  received  value,  and  has  promised  that  it  shall  be  paid. 
He  has  funds  in  the  hands  of  the  drawer,  and  has  a  right  to  expect  that  his 
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promise  will  be  performed.  He  has,  also,  a  right  to  expect  notice  of  its  noo- 
performance,  because  his  conduct  may  be  materially  influenced  by  this  failure 
of  the  drawee.  He  ought  to  have  notice  that  his  bill  is  disgraced,  because  this 
notice  enables  him  to  take  measures  for  his  own  security.  It  is  reasonable  that 
he  should  stipulate  for  this  notice,  and  the  law  presumes  that  he  did  stipulate 
for  it. 

A  great  mass  of  human  transactions  depends  upon  implied  contracts;  upon 
contracts  which  are  not  written,  but  which  grow  out  of  the  acts  of  the  parties. 
In  such  ca.ses  the  parties  are  supposed  to  have  made  those  stipulations  which, 
as  honest,  fair  and  just  men,  they  ought  to  have  made.  When  the  law  as- 
sumes that  they  have  made  these  stipulations,  it  does  not  vary  their  contract  or 
introduce  new  terms  into  it,  but  declares  that  certain  acts,  unexplained  by  com- 
pact, impose  certain  duties,  and  that  the  parties  had  stipulated  for  their  per- 
formance. The  difference  is  obvious  between  this  and  the  introduction  of  a 
new  condition  into  a  contract  drawn  out  in  writing,  in  which  the  parties  have 
expressed  everything  that  is  to  be  done  by  either. 

The  usage  of  banks,  by  which  da^^s  of  grace  are  allowed  on  notes  payable 
and  negotiable  in  bank,  is  of  the  same  character.  Days  of  grace,  from  their 
very  term,  originate  partly  in  convenience,  and  partly  in  the  indulgence  of  the 
creditor.  By  the  terms  of  the  note,  the  debtor  ha«  to  the  last  hour  of  the  day 
on  which  it  becomes  payable  to  comply  with  it;  and  it  would  often  be  incon- 
venient to  take  any  steps  after  the  close  of  day.  "  It  is  often  convenient  to 
postpone  subsequent  proceedings  till  the  next  day.  Usage  has  extended  this 
time  of  grace  generally  to  three  days,  and  in  some  banks  to  four.  This  usage 
is  made  a  part  of  the  contract,  not  by  the  interference  of  the  legislature,  but  by 
the  act  of  the  parties.  The  case  cited  from  9  Wheat.,  581,  Renner  v.  Bank  of 
Columbia,  is  a  note  discounted  in  bank.  In  all  such  cases  the  bank  receives  and 
the  maker  of  the  note  pays  interest  for  the  days  of  grace.  This  would  be 
illegal  and  usurious  if  the  money  was  not  lent  for  these  additional  days.  The 
extent  of  the  loan,  therefore,  is  regulated  by  the  act  of  the  parties,  and  this 
part  of  the  contract  is  founded  on  their  act.  Since  by  contract  the  maker  is 
not  liable  for  his  note  until  the  days  of  grace  are  expired,  he  has  not  broken 
his  contract  until  they  expire.  The  duty  of  giving  notice  to  the  indorser  of 
his  failure  does  not  arise  until  the  failure  has  taken  place;  and,  consequently, 
the  promise  of  the  bank  to  give  such  notice  is  performed,  if  it  be  given  when 
the  event  has  happened. 

The  case  of  Bank  of  Columbia  v,  Okely,  4  Wheat.,  235  (§§  2522-25,  infra), 
was  one  in  which  the  legislature  had  given  a  summary  remedy  to  the  bank  for 
a  broken  contract,  and  had  placed  that  remedy  in  the  hands  of  the  bank  itself. 
The  case  did  not  turn  on  the  question  whether  the  law  of  Maryland  was  intro- 
duced into  the  contract,  but  whether  a  party  might  not,  by  his  own  conduct, 
renounce  his  claim  to  the  trial  by  jury  in  a  particular  case.  The  court  likened 
it  to  submissions  to  arbitration,  and  to  stipulation  and  forthcoming  bonds.  The 
principle  settled  in  that  case  is,  that  a  party  may  renounce  a  benefit,  and  that 
Okely  had  exercised  this  right.  The  cases  from  Strange  and  East  turn  upon  a 
principle  which  is  generally  recognized,  but  which  is  entirely  distinct  from  that 
which  they  are  cited  to  support.  It  is,  that  a  man  who  is  discharged  by  the 
tribunals  of  his  own  country,  acting  under  its  laws,  may  plead  that  discharge 
in  any  other  country.  The  principle  is,  that  the  laws  act  upon  a  contract,  not 
that  they  enter  into  it  and  become  a  stipulation  of  the  parties.  Society  affords 
a  remedy  for  breaches  of  contract.     If  that  remedy  has  been  applied,  the 
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'daim  to  it  is  eztinguisbed.  The  external  action  of  law  upon  contracts,  by  ad- 
ministering the  remedy  for  their  breach,  or  otherwise,  is  the  usual  exercise  of 
legislative  power.  The  interference  with  those  oontract3,'  by  introducing  con- 
ditions into  them  not  agreed  to  by  the  parties,  would  be  a  very  unusual  and  a 
very  extraordinary  exercise  of  the  legislative  power,  which  ought  not  to  be 
gratuitously  attributed  to  laws  that  do  not  profess  to  claim  it.  If  the  law  be- 
comes a  part  of  the  contract,  change  of  place  would  not  expunge  the  condition. 
A  contract  made  in  New  York  would  be  the  same  in  any  other  state  as  in  New 
York,  and  would  still  regain  the  stipulation  originally  introduced  into  it,  that 
the  debtor  should  be  discharged  by  the  surrender  of  his  estate.  It  is  not,  we 
think,  true  that  contracts  are  entered  into  in  contemplation  of  the  insolvency 
of  the  obligor.  HThey  are  framed  with  the  expectation  that  they  will  be  liter- 
ally performed.  Insolvency  is  undoubtedly  a  casualty  which  is  possible,  but  is 
never  expected.  In  the  ordinary  course  of  human  transactions,  if  even  sus- 
pected, provision  is  made  for  it  by  taking  security  against  it.  When  it  comes 
unlooked  for,  it  would  b@  entirely  contrary  to  reason  to  consider  it  as  a  part 
of  the  contract. 

§  1 989.  The  law  does  not  become  a  part  of  Hie  oontraet. 

We  have,  then,  no  hesitation  in  saying  that,  however  law  may  act  upon  con- 
tracts, it  does  not  enter  into  them,  and  become  a  part  of  the  agreement.  The 
effect  of  such  a  principle  would  be  a  mischievous  abridgment  of  legislative 
power  over  subjects  within  the  proper  jurisdiction  of  states,  by  arresting  their 
power  to  repeal  or  modify  such  laws  with  respect  to  existing  contracts.  But 
although  the  argument  is  not  sustainable  in  this  form,  it  assumes  another  in 
which  it  is  more  plausible.  Contract,  it  is  said,  being  the  creature  of  society, 
derives  its  obligation  from  the  law ;  and,  although  the  law  may  not  enter  into 
the  agreement  so  as  to  form  a  constituent  part  of  it,  still,  it  acts  externally 
upon  the  contract,  and  determines  how  far  the  principle  of  coercion  shall  be 
applied  to  it;  and  this  being  universally  understood,  no  individual  can  com- 
plain justly  of  its  application  to  himself,  in  a  case  where  it  was  known  when 
the  contract  was  formed. 

This  argument  has  been  illustrated  by  references  to  the  statutes  of  frauds,  of 
usury,  and  of  limitations.  The  construction  of  the  words  in  the  constitu- 
tion, respecting  contracts,  for  which  the  defendants  contend,  would,  it  has  been 
said,  withdraw  all  these  subjects  from  state  legislation.  The  acknowledgment 
that  they  remain  within  it  is  urged  as  an  admission  that  contract  is  not 
withdrawn  by  the  constitution,  but  remains  under  state  control,  subject  to  this 
restriction  only,  that  no  law  shall  be  passed  impairing  the  obligation  of  con- 
tracts in  existence  at  its  passage.  The  defendants  maintain  that  an  error  lies 
at  the  very  foundation  of  this  argument.  It  assumes  that  contract  is  the  mere 
creature  of  society,  and  derives  all  its  obligation  from  human  legislation.  That 
it  is  not  the  stipulation  an  individual  makes  which  binds  him,  but  some  declara- 
tion of  the  supreme  power  of  a  state  to  which  he  belongs,  that  he  shall  perform 
what  he  has  undertaken  to  perform.  That,  though  this  original  declaration 
may  be  lost  in  remote  antiquity,  it  must  be  presumed  as  the  origin  of  the  obli- 
gation of  contracts.  This  postulate  the  defendants  deny,  and,  we  think,  with 
great  reason. 

It  is  an  argument  of  no  inconsiderable  weight  against  it,  that  we  find  no 
trace  of  such  an  enactment.  So  far  back  as  human  research  carries  us,  we  find 
the  judicial  power  as  a  part  of  the  executive,  administering  justice  by  the  ap- 
plication o|  ren^edi^  to  viplated  rights  or  broken  contracts.   We  find  that  power 
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applying  these  remedies  on  the  idea  of  a  pre-existing  obligation  on  every  man 
to  do  what  he  has  promised  on  consideration  to  do;  that  the  breach  of  this  ob- 
ligation is  an  injaryfor  which  the  injured  party  has  a  just  claim  to  compensa- 
tion, and  that  society  ought  to  afford  him  a  remedy  for  that  injury.  We  find 
allusions  to  the  mode  of  acquiring  property,  but  we  find  no  allusion,  from  the 
earliest  time,  to  any  supposed  act  of  the  governing  power  giving  obligation  to 
contracts.  On  the  contrary,  the  proceedings  respecting  them,  of  which  we 
know  anything,  evince  the  idea  of  a  pre-existing  intrinsic  obligation  which 
human  law  enforces.  If,  on  tracing  the  right  to  contract,  and  the  obligations 
created  by  contract,  to  their  source,  we  find  them  to  exist  anterior  to  and  inde- 
pendent of  society,  we  may  reasonably  conclude  that  those  original  and  pre- 
existing principles  are,  like  many  other  natural  rights,  brougtit  with  man  into 
society;  and,  although  they  may  be  controlled,  are  not  given  by  human  legis* 
lation. 

In  the  rudest  state  of  nature  a  man  governs  himself,  and  labors  for  his  own 
purposes.  That  which  he  acquires  is  his  own,  at  least  while  in  his  possession, 
and  h^  may  transfer  it  to  another.  This  transfer  passes  his  right  to  that  other. 
Hence  the  right  to  barter.  One  man  may  have  acquired  more  skins  than  are 
necessary  for  his  protection  from  the  cold ;  another  more  food  than  is  necessary 
for  his  immediate  use.  They  agree  each  to  supply  the  wants  of  the  other  from 
his  surplus.  Is  this  contract  without  obligation?  If  one  of  them,  having  re- 
ceived and  eaten  the  food  he  needed,  refuses  to  deliver  the  skin,  may  not  the 
other  rightfully  compel  him  to  deliver  it?  Or  two  persons  agree  to  unite  their 
strength  and  skill  to  hunt  together  for  their  mutual  advantage,  engaging  to 
divide  the  animal  they  shall  master.  Can  one  of  them  rightfully  take  the 
whole?  or,  should  he  attempt  it,  may  not  the  other  force  him  to  a  division?  If 
the  answer  to  these  questions  must  affirm  the  duty  of  keeping  faith  between 
these  parties,  and  the  right  to  enforce  it  if  violated,  the  answer  admits  the  ob- 
ligation of  contracts,  because  upon  that  obligation  depends  the  right  to  enforce 
them.  Superior  strength  may  give  the  power,  but  cannot  give  the  right.  The 
rightfulness  of  coercion  must  depend  on  the  pre-existing  obligation  to  do  that 
for  which  compulsion  is  used.  It  is  no  objection  to  the  principle,  that  the  in- 
jured party  may  be  the  weakest.  In  society,  the  wrong-doer  may  be  too  power- 
ful for  the  law.  He  may  deride  its  coercive  power,  yet  his  contracts  are 
obligatory ;  and,  if  society  acquire  the  power  of  coercion,  that  power  will  be 
applied  without  previously  enacting  that  his  contract  is  obligatory. 

Independent  nations  are  individuals  in  a  state  of  nature.  Whence  is  derived 
the  obligation  of  their  contracts?  They  admit  the  existence  of  no  superior  leg- 
islative power  which  is  to  give  them  validit}^  yet  their  validity  is  acknowledged 
by  all.  If  one  of  these  contracts  be  broken,  all  admit  the  right  of  the  injured 
party  to  demand  reparation  for  the  injury,  and  to  enforce  that  reparation  if  it 
be  withheld.  He  may  not  have  the  power  to  enforce  it,  but  the  whole  civilized 
world  concurs  in  saying  that  the  power,  if  possessed,  is  rightfully  used.  In  a 
state  of  nature,  these  individuals  may  contract,  their  contracts  are  obligatory, 
and  force  may  rightfully  be  employed  to  coerce  the  party  who  has  broken  his 
engagement. 

What  is  the  effect  of  society  upon  these  rights?  When  men  unite  together 
and  form  a  government,  do  they  surrender  their  right  to  contract,  as  well  as 
their  right  to  enforce  the  observance  of  contracts?  For  what  purpose  should 
they  make  this  surrender?  Government  cannot  exercise  this  power  for  indi- 
viduals.   It  is  better  that  they  should  exercise  it  for  themselves.  For  what  por- 
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pose,  then,  should  the  surrender  be  made?  It  can  only  be,  that  government 
may  give  it  back  again.  As  we  have  no  evidence  of  the  surrender,  or  of  the 
restoration  of  the  right ;  as  this  operation  of  surrender  and  restoration  would 
be  an  idle  and  useless  ceremony,  the  rational  inference  seems  to  be  that  neither 
has  ever  been  made ;  tha,t  individuals  do  not  derive  from  government  their  right 
to  contract,  but  bring  that  right  with  them  into  society ;  that  obligation  is  not 
conferred  on  contracts  by  postive  law,  but  is  intrinsic,  and  is  conferred  by  the 
act  of  the  parties.  This  results  from  the  right  which  every  man  retains  to 
acquire  property,  to  dispose  of  that  property  according  to  his  own  judgment, 
and  to  pledge  himself  for  a  future  act.  These  rights  are  not  given  by  society, 
but  are  brought  into  it.  The  right  of  coercion  is  necessarily  surrendered  to 
government,  and  this  surrender  imposes  on  government  the  correlative  duty  of 
furnishing  a  remedy.  The  right  to  regulate  contracts,  to  prescribe  rules  by 
which  they  shall  be  evidenced,  to  prohibit  such  as  may  be  deemed  mischievous, 
is  unquestionable,  and  has  been  universally  exercised.  So  far  as  this  power  has 
restrained  the  original  right  of  individuals  to  bind  themselves  by  contract,  it  is 
restrained;  but  beyond  these  actual  restraints  the  original  power  remains  un- 
impaired. This  reasoning  is  undoubtedly  much  strengthened  by  the  authority 
of  those  writers  on  natural  and  national  law  whose  opinions  have  been  viewed 
with  profound  respect  by  the  wisest  men  of  the  present  and  of  past  ages. 

Supposing  the  obligation  of  the  contract  to  be  derived  from  the  agreement 
of  the  parties,  we  will  inquire  how  far  law  acts  externally  on  it,  and  may  con- 
trol that  obligation.  That  law  may  have,  on  future  contracts,  all  the  effect 
which  the  counsel  for  the  plaintiff  in  error  claim,  will  not  be  denied.  That  it 
is  capable  of  discharging  the  debtor,  under  the  circumstances  and  on  the  con- 
ditions prescribed  in  the  statute  which  has  been  pleaded  in  this  case,  will  not  be 
controverted.  But  as  this  is  an  operation  which  was  not  intended  by  the  par- 
ties, nor  contemplated  by  them,  the  .particular  act  can  be  entitled  to  this 
operation  only  when  it  has  the  full  force  of  law.  A  law  may  determine  the 
obligation  of  a  contract  on  the  happening  of  a  contingency,  because  it  is  the 
law.  If  it  be  not  the  law,  it  cannot  have  this  effect.  When  its  existence  as 
law  is  denied,  that  existence  cannot  be  proved  by  showing  what  are  the  quali- 
ties of  a  law.  Law  has  been  defined  by  a  writer,  whose  definitions  especially 
have  been  the  theme  of  almost  universal  panegyric,  ^*  to  be  a  rule  of  civil  con- 
duct  prescribed  by  the  supreme  power  in  a  state." 

§  1990.  Statvtea  of  fravda  mid  of  U9ury  do  not  form  part  of  the  contract. 
They  prescribe  conditions  upon  which  the  obligation  of  the  contract  can  come 
into  existence. 

In  our  system,  the  legislature  of  a  state  is  the  supreme  power  in  all  cases 
where  its  action  is  not  restrained  by  the  constitution  of  the  United  States. 
Where  it  is  so  restrained,  the  legislatnre  ceases  to  be  the  supreme  power,  and 
its  acts  are  not  law.  It  is,  then,  begging  the  question  to  say  that,  because  con- 
tracts may  be  discharged  by  a  law  previoualy  enacted,  this  contract  may  be 
discharged  by  this  act  of  the  legislature  of  New  York ;  for  the  question  returns 
upon  us,  is  this  act  a  law  ?  Is  it  consistent  with  or  repugnant  to  the  constitu- 
tion of  the  United  States?  This  question  is  to  be  solved  only  by  the  constitu- 
tion itself.  In  examining  it,  we  readily  admit  that  the  whole  subject  of 
contracts  is  under  the  control  of  society,  and  that  all  the  power  of  society  over 
it  resides  in  the  state  legislatures,  except  in  those  special  cases  where  restraint 
is  imposed  by  the  constitution  of  the  United  States.  The  particular  restraint 
now  nnder  consideration  is  on  the  power  to  impair  the  obligation  of  contracts. 
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The  extent  of  this  restraint  cannot  be  ascertained  by  showing  that  the  legisla- 
ture may  prescribe  the  circumstances  on  which  the  original  validity  of  a  con- 
tract shall  be  made  to  depend.  If  the  legislative  will  be  that  certain  agreements 
shall  be  in  writing,  that  they  shall  be  sealed,  that  they  shall  be  attested  by  a 
certain  number  of  witnesses,  that  they  shall  be  recorded,  or  that  they  shall 
assume  any  prescribed  form  before  they  become  obligatory,  all  these  are  regu- 
lations which  society  may  rightfully  make,  and  which  do  not  come  within  the 
restrictions  of  the  constitution,  because  they  do  not  impair  the  obligation  of 
the  contract.  The  obligation  n^ust  exist  before  it  can  be  impaired;  and  a  pro- 
hibition to  impair  it,  when  made,  does  not  imply  an  inability  to  prescribe  those 
circumstances  which  shall  create  its  obligation.  The  statutes  of  frauds,  there- 
fore, which  have  been  enacted  in  the  several  states,  and  which  are  acknowl- 
edged to  flow  from  the  proper  exercise  of  state  sovereignty,  prescribe  regulations 
which  must  precede  the  obligation  of  the  contract,  and,  consequently,  cannot 
impair  that  obligation.  Acts  of  this  description,  therefore,  are  most  clearly 
not  within  the  prohibition  of  the  constitution.  The  acts  against  usury  are  of 
the  same  character.  They  declare  the  contract  to  be  void  in  the  beginning. 
They  deny  that  the  instrument  ever  became  a  contract.  They  deny  it  all 
original  obligation,  and  cannot  impair  that  which  never  came  into  existence. 

§  1991.  Effect  of  statutes  of  limitation. 

Acts  of  limitations  approach  more  nearly  to  the  subject  of  consideration, 
but  are  not  identified  with  it.  They  defeat  a  contract  once  obligatory, 
and  may,  therefore,  be  supposed  to  partake  of  the  character  of  laws  which 
impair  its  obligation.  But  a  practical  view  of  the  subject  will  show  us  that 
the  two  laws  stand  upon  distinct  principles.  In  the  case  of  St  urges  v.  Crowur 
inshield,  it  was  observed  by  the  court  that  these  statutes  relate  only  to  the 
remedies  which  are  furnished  in  the  courts;  and  their  language  is  generally 
confined  to  the  remedy.  They  do  not  purport  to  dispense  with  the  perform- 
ance of  a  contract,  but  proceed  on  the  presumption  that  a  certain  length  of 
time,  unexplained  by  circumstances,  is  reasonable  evidence  of  a  performance. 
It  is  on  this  idea  alone  that  it  is  possible  to  sustain  the  decision  that  a  bare  acr 
knowledgment  of  the  debt,  unaccompanied  with  any  new  promise,  shall  remove 
the  bar  created  by  the  act.  It  would  be  a  mischief  not  to  be  tolerated,  if  con- 
tracts might  be  set  up  at  any  distance  of  time,  when  the  evidence  of  payment 
might  be  lost,  and  the  estates  of  the  dead,  or  even  of  the  living,  be  subjected 
to  these  stale  obligations.  The  principle  is,  without  the  aid  of  a  statute, 
adopted  by  the  courts  as  a  rule  of  justice.  The  legislature  has  enacted  no 
statute  of  limitations  as  a  bar  to  suits  on  sealed  instruments.  Yet  twenty  years 
of  unexplained  silence  on  the  part  of  the  creditor  is  evidence  of  payment.  On 
parol  contracts,  or  on  written  contracts  not  under  seal,  which  are  considered  in 
a  less  solemn  point  of  view  than  sealed  instruments,  the  legislature  has  sup- 
posed that  a  shorter  time  might  amount  to  evidence  of  performance,  and  has 
so  enacted.  All  have  acquiesced»in  these  enactments,  but  have  never  consid- 
ered them  as  being  of  that  class  of  laws  which  impair  the  obligation  of  con- 
tracts. In  prescribing  the  evidence  which  shall  be  received  in  its  courts,  and 
the  effect  of  that  evidence,  the  state  is  exercising  its  acknowledged  powers. 
It  is  likewise  in  the  exercise  of  its  legitimate  powers,  when  it  is  regulating  the 
remedy  and  mode  of  proceedings  in  its  courts. 

§  1992.  Obligation  and  remedy  not  identical;  the  farmer  is  coeval  with  a 
contract,  the  latter  becomes  operative  only  when  the  contract  is  broken* 

The  counsel  for  the  plaintiff  in  error  insist  that  the  right  to  regulate  the 
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remedy  and  to  modify  the  obligation  of  the  contract  are  the  same;  that  obli- 
gation and  remedy  are  identical,  that  they  are  synonymous  —  two  words  con- 
veying the  same  idea.  The  answer  given  to  this  proposition  by  the  defendant's 
counsel  seems  to  be  conclusive.  They  originate  at  different  times.  The  obli- 
gation to  perform  is  coeval  with  the  undertaking  to  perform;  it  originates  with 
the  contract  itself,  and  operates  anterior  to  the  time  of  performance.  The 
remedy  acts  upon  a  broken  contract  and  enforces  a  pre-existing  obligation. 

If  there  be  anything  in  the  observations  made  in  a  preceding  part  of  this 
opinion  respecting  the  source  from  which  contracts  derive  their  obligation,  the 
proposition  we  are  now  considering  cannot  be  true.  It  was  shown,  we  think, 
satisfactorily,  that  the  right  to  contract  is  the  attribute  of  a  free  agent,  and 
that  he  may  rightfully  coerce  performance  from  another  free  agent  who  vio- 
lates his  faith.  Contracts  have,  consequently,  an  intrinsic  obligation.  When 
men  come  into  society,  they  can  no  longer  exercise  this  original  and  natural 
right  of  coercion.  It  would  be  incompatible  with  general  peace,  and  is,  there- 
fore, surrendered.  Society  prohibits  the  use  of  private  individual  coercion,  and 
gives  in  its  place  a  more  safe  and  more  certain  remedy.  But  the  right  to  con- 
tract is  not  surrendered  with  the  right  to  coerce  performance.  It  is  still  inci- 
dent to  that  degree  of  free  agency  which  the  laws  leave  to  every  individual, 
and  the  obligation  of  the  contract  is  a  necessary  consequence  of  the  right  to 
make  it.  Laws  regulate  this  right,  but,  where  not  regulated,  it  is  retained  in 
its  original  extent.  Obligation  and  remedy,  then,  are  not  identical;  they 
originate  at  different  times  and  are  derived  from  different  sources.  But,  al- 
though the  identity  of  obligation  and  remedy  be  disproved,  it  may  be,  and 
has  been,  urged  that  they  are  precisely  commensurate  with  each  other,  and 
are  such  sympathetic  essences,  if  the  expression  may  be  allowed,  that  the  action 
of  law  upon  the  remedy  is  immediately  felt  by  the  obligation  —  that  they 
live,  languish  and  die  together.  The  use  made  of  this  argument  is  to  show  the 
absurdity  and  self-contradiction  of  the  construction  which  maintains  the  invio- 
lability of  obligation,  while  it  leaves  the  remedy  to  the  state  governments.  We 
do  not  perceive  this  absurdity  or  self-contradiction. 

§  1 993.  The  states  may  regidate  tlie  remedy  as  they  please^  so  long  as  tkey  do 
not  substantially  impair  the  obligation  of  contracts  by  rendering  it  valueless. 

Our  country  exhibits  the  extraordinary  spectacle  of  distinct,  and,  in  many 
respects,  independent  governments  over  the  same  territory  and  the  same  people. 
The  local  governments  are  restrained  from  impairing  the  obligation  of  con- 
tracts, but  they  furnish  the  remedy  to  enforce  them,  and  administer  that 
remedy  in  tribunals  constituted  by  themselves.  It  has  been  shown  that  the 
obligation  is  distinct  from  the  remedy,  and,  it  would  seem  to  follow,  that  law 
might  act  on  the  remedy  without  acting  on  the  obligation.  To  afford  a  remedy 
is  certainly  the  high  duty  of  those  who  govern  to  those  who  are  governed.  A 
failure  in  the  performance  of  this  duty  subjects  the  government  to  the  just  re- 
proach of  the  world.  But  the  constitution  has  not  undertaken  to  enforce  its 
performance.  That  instrument  treats  the  states  with  the  respect  which  is  due 
to  intelligent  beings,  understanding  their  duties,  and  willing  to  perform  them; 
not  as  insane  beings,  who  must  be  compelled  to  act  for  self-preservation.  Its 
language  is  the  language  of  restraint,  not  of  coercion.  It  prohibits  the  states 
from  passing  any  law  impairing  the  obligation  of  contracts;  it  does  not  enjoin 
them  to  enforce  contracts.  Should  a  state  be  sufficiently  insane  to  shut  up  or 
abolish  its  courts,  and  thereby  withhold  all  remedy,  would  this  annihilation  of 

remedy  annihilate  the  obligation  also  of  contracts?    We  know  it  would  not. 
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If  the  debtor  should  come  within  the  jurisdiction  of  any  court  of  another  state, 
the  remedy  would  be  immediately  applied,  and  the  inherent  obligation  of  the 
contract  enforced.  This  cannot  be  ascribed  to  a  renewal  of  the  obligation;  for 
passing  the  line  of  a  state  cannot  recreate  an  obligation  which  was  extinguished. 
It  must  be  the  original  obligation  derived  from  the  agreement  of  the  parties, 
and  which  exists  unimpaired  though  the  remedy  was  withdrawn. 

But,  we  are  told  that  the  power  of  the  state  over  the  remedy  may  be  used 
to  the  destruction  of  all  beneficial  results  from  the  right ;  and  hence  it  is  in- 
ferred that  the  construction  which  maintains  the  inviolability  of  the  obligation, 
must  be  extended  to  the  power  of  regulating  the  remedy.  The  difficulty  which 
this  view  of  the  subject  presents  does  not  proceed  from  the  identity  or  con- 
nection of  right  and  remedy,  but  from  the  existence  of  distinct  governments 
acting  on  kindred  subjects.  The  constitution  contemplates  restraint  as  to  the 
obligation  of  contracts,  not  as  to  the  application  of  remedy.  If  this  restraint 
affects  a  power  which  the  constitution  did  not  mean  to  touch,  it  can  only  be 
when  that  power  is  used  as  an  instrument  of  hostility  to  invade  the  inviolabil- 
ity of  contract,  which  is  placed  beyond  its  reach,  A  state  may  use  many  of 
its  acknowledged  powers  in  such  manner  as  to  come  in  conflict  with  the  pro- 
visions of  the  constitution.  Thus  the  power  over  its  domestic  police,  the  power 
to  regulate  commerce  purely  internal,  may  be  so  exercised  as  to  interfere  with 
the  regulations  of  commerce  with  foreign  nations,  or  between  the  states.  In 
such  cases,  the  power  which  is  supreme  must  control  that  which  is  not  supreme, 
when  they  come  in  conflict.  But  this  principle  does  not  involve  any  self- 
contradiction,  or  deny  the  existence  of  the  several  powers  in  the  respective 
governments.  So,  if  a  state  shall  not  merely  modify  or  withhold  a  particular 
remedy,  but  shall  apply  it  in  such  manner  as  to  extinguish  the  obligation  with* 
out  performance,  it  would  be  an  abuse  of  power  which  could  scarcely  be  mis- 
understood, but  which  would  not  prove  that  remedy  could  not  be  regulated 
without  regulating  obligation. 

The  counsel  for  the  plaintiff  in  error  put  a  case  of  more  difficulty,  and  urge 
it  as  a  conclusive  argument  against  the  existence  of  a  distinct  line  dividing 
obligation  from  remedy.  It  is  this:  The  law  affords  remedy  by  giving  exe- 
cution against  the  person,  or  the  property,  or  both.  The  same  power  which 
can  withdraw  the  remedy  against  the  person  can  withdraw  that  against  the 
property,  or  that  against  both,  and  thus  effectually  defeat  the  obligation.  The 
constitution,  we  are  told,  deals  not  with  form,  but  with  substance;  and  cannot 
be  presumed,  if  it  designed  to  protect  the  obligation  of  contracts  from  state 
legislation,  to  have  left  it  thus  obviously  exposed  to  destruction.  The  answer 
is,  that  if  the  law  goes  further,  and  s^nnuls  the  obligation  without  affording  the 
remedy  which  satisfies  it,  if  its  action  on  the  remedy  be  such  as  palpably  to 
impair  the  obligation  of  the  contract,  the  very  case  arises  which  we  suppose  to 
be  within  the  constitution.  If  it  leaves  the  obligation  untouched,  but  with- 
holds the  remedy,  or  affords  one  which  is  merely  nominal,  it  is  like  all  other 
cases  of  misgovernment,  and  leaves  the  debtor  still  liable  to  his  creditor,  should 
he  be  found,  or  should  his  property  be  found,  where  the  laws  afford  a  remedy. 
If  that  high  sense  of  duty  which  men  selected  from  the  government  of  their 
fellow-citizens  must  be  supposed  to  feel,  furnishes  no  security  against  a  course 
of  legislation  which  must  end  in  self-destruction ;  if  the  solemn  oath  taken  by 
every  member,  to  support  the  constitution  of  the  United  States,  furnishes  no 
security  against  intentional  attempts  to  violate  its  spirit  while  evading  its 

letter,  the  question  how  far  the  constitution  interposes  a  shield  for  the  protec- 
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tion  of  an  injured  individual,  who  demands  from  a  conrt  of  justice  that  rem- 
edy which  every  government  ought  to  afford,  will  depend  on  the  law  itself 
which  shall  be  brought  under  consideration.  The  anticipation  of  such  a  case 
would  be  unnecessarily  disrespectful,  and  an  opinion  on  it  would  be,  at  least, 
premature.  But,  however  the  question  might  be  decided,  should  it  be  even  de- 
termined that  such  a  law  would  be  a  successful  invasion  of  the  constitution,  it 
does  not  follow  that  an  act  which  opertttes  directly  on  the  contract  after  it  is 
made  is  not  within  the  restriction  imposed  on  the  states  by  that  instrument. 
The  validity  of  a  law  acting  directly  on  the  obligation  is  not  proved  by  show- 
ing that  the  constitution  has  provided  no  means  for  compelling  the  states  to 
enforce  it. 

We  perceive,  then,  no  reason  for  the  opinion  that  the  prohibition  ^'  to  pass 
any  law  impairing  the  obligation  of  contracts  "  is  incompatible  with  the  fair 
exercise  of  that  discretion,  which  the  state  legislatures  possess  in  common  with 
all  governments,  to  regulate  the  remedies  afforded  by  their  own  courts.  We 
think  that  obligation  and  remedy  are  distinguishable  from  each  other.  That 
the  first  is  created  by  the  act  of  the  parties,  the  last  is  afforded  by  government. 
The  words  of  the  restriction  we  have  been  considering  countenance,  we  think, 
this  idea.  No  state  shall  ^'  pass  any  law  impairing  the  obligation  of  contracts." 
These  words  seem  to  us  to  import  that  the  obligation  is  intrinsic;  that  it  is 
created  by  the  contract  itself;  not  that  it  is  dependent  on  the  laws  made  to  en- 
force it.  When  we  advert  to  the  course  of  reading  generally  pursued  by 
American  statesmen  in  early  life,  we  must  suppose  that  the  framers  of  our 
constitution  were  intimately  acquainted  with  the  writings  of  those  wise  and 
learned  men  whose  treatises  on  the  laws  of  nature  and  nations  have  guided 
public  opinion  on  the  subjects  of  obligation  and  contract.  If  we  turn  to  those 
treatises,  we  find  them  to  concur  in  the  declaration  that  contracts  possess  an 
original  intrinsic  obligation,  derived  from  the  acts  of  free  agents,  and  not  given 
by  government.  We  must  suppose  that  the  framers  of  our  constitution  took 
the  same  view  of  the  subject,  and  the  language  they  have  used  confirms  this 
opinion. 

§  1994.  RecapitvlcUion, 

The  propositions  we  have  endeavored  to  maintain,  of  the  truth  of  which  we 
are  ourselves  convinced,  are  these:  That  the  words  of  the  clause  in  the  consti- 
tution which  we  are  considering,  taken  in  their  natural  and  obvious  sense, 
admit  of  a  prospective  as  well  as  of  a  retrospective  operation.  That  an  act  of 
the  legislature  does  not  enter  into  the  contract,  and  become  one  of  the  condi- 
tions stipulated  by  the  parties;  nor  does  it  act  externally  on  the  agreement, 
oaless  it  have  the  full  force  of  law.  That  contracts  derive  their  obligation  from 
the  act  of  the  parties,  not  from  the  grant  of  government;  and  that  the  right 
of  government  to  regulate  the  manner  in  which  they  shall  be  formed,  or  to 
prohibit  such  as  may  be  against  the  policy  of  the  state,  is  entirely  consistent 
with  their  inviolability  after  they  have  been  formed.  That  the  obligation  of 
a  contract  is  not  identified  with  the  means  which  government  may  furnish  to 
enforce  it;  and  that  a  prohibition  to  pass  any  law  impairing  it  does  not  imply 
a  prohibition  to  vary  the  remedy,  nor  does  a  power  to  vary  the  remedy  imply 
a  power  to  impair  the  obligation  derived  from  the  act  of  the  parties. 

We  cannot  look  back  to  the  history  of  the  tiroes  when  the  august  spectacle 
was  exhibited  of  the  assemblage  of  a  whole  people  by  their  representatives  in 
convention,  in  order  to  unite  thirteen  independent  sovereignties  under  one  gov- 
ernment, so  far  as  might  be  necessary  for  the  purposes  of  union,  without  being 
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sensible  of  the  great  importance  which  was  at  that  time  attached  to  the  tenth 
section  of  the  first  article.  The  power  of  changing  the  relative  situation  of 
debtor  and  creditor,  of.  interfering  with  contracts,  a  power  which  comes  home 
to  every  man,  touches  the  interest  of  all,  and  controls  the  conduct  of  every  in- 
dividual in  those  things  which  he  supposes  to  be  proper  for  his  own  exclusive 
management,  had  been  used  to  such  an  excess  by  the  state  legislatures  as  to 
break  in  upon  the  ordinary  intercourse  of  society,  and  destroy  all  confidence 
between  man  and  man.  The  mischief  had  become  so  great,  so  alarming,  as  not 
only  to  impair  commercial  intercourse,  and  threaten  the  existence  of  credit,  but 
to  sap  the  morals  of  the  people  and  destroy  the  sanctity  of  private  faith.  To 
guard  against  the  continuance  of  the  evil  was  an  object  of  deep  interest  with 
all  the  truly  wise  as  well  as  the  virtuous  of  this  great  community,  and  was  one 
of  the  important  benefits  expected  from  a  reform  of  the  government. 

To  impose  restraints  on  state  legislation,  as  respected  this  delicate  and  inter- 
esting subject,  was  thought  necessary  by  all  those  patriots  who  could  take  an 
enlightened  and  comprehensive  view  of  our  situation ;  and  the  principle  obtained 
an  early  admission  into  the  various  schemes  of  government  which  were  sub- 
mitted to  the  convention.  In  framing  an  instrument  which  was  intended  to 
be  perpetual,  the  presumption  is  strong  that  every  important  principle  intro- 
duced into  it  is  intended  to  be  perpetual  also;  that  a  principle  expressed  in 
terras  to  operate  in  all  future  time  is  intended  so  to  operate.  But  if  the  con^ 
struction  for  which  the  plaintiff  ^s  counsel  contend  be  the  true  one,  the  consti- 
tution will  have  imposed  a  restriction  in  language,  indicating  perpetuity,  which 
every  state  in  the  Union  may  elude  at  pleasure.  The  obligation  of  contracts  in 
force,  at  any  given  time,  is  but  of  short  duration;  and,  if  the  inhibition  be  of 
retrospective  laws  only,  a  very  short  lapse  of  time  will  remove  every  subject 
on  which  the  act  is  forbidden  to  operate,  and  make  this  provision  of  the  con- 
stitution so  far  useless.  Instead  of  introducing  a  great  principle,  prohibiting 
all  laws  of  this  obnoxious  character,  the  constitution  will  only  suspend  their 
operation  for  a  moment,  or  except  from  it  pre-existing  cases.  The  object  would 
scarcely  seem  to  be  of  sufficient  importance  to  have  found  a  place  in  that  in- 
strument. » 

This  construction  would  change  the  character  of  the  provision,  and  convert 
an  inhibition  to  pass  laws  impairing  the  obligation  of  contracts  into  an  inhibi- 
tion to  pass  retrospective  laws.  Had  this  been  the  intention  of  the  convention, 
is  it  not  reasonable  to  believe  that  it  would  have  been  so  expressed?  Had  the 
intention  been  to  confine  the  restriction  to  laws  which  were  retrospective  in 
their  operation,  language  could  have  been  found,  and  would  have  been  used,  to 
convey  this  idea.  The  very  word  would  have  occurred  to  the  framers  <rf  the 
instrument,  and  we  should  have  probably  foand  it  in  the  clause.  Instead  of 
the  general  prohibition  to  pass  any  "  law  impairing  the  obligation  of  contracts,'^ 
the  prohibition  would  have  been  to  the  passage  of  any  retrospective  law.  Or, 
if  the  intention  had  been  not  to  embrace  all  retrospective  laws,  but  those  only 
which  related  to  contracts,  still,  the  word  would  have  been  introduced,  and  the 
state  legislatures  would  have  been  forbidden  "  to  pass  any  retrospective  law 
impairing  the  obligation  of  contracts,"  or  "to  pass  any  law  impairing  the 
obligation  of  contracts  previously  made."  Words  which  directly  and  plainly 
express  the  cardinal  intent  always  present  themselves  to  those  who  are  pre- 
paring an  important  instrument,  and  will  always  be  used  by  them.  Undoubt- 
edly there  is  an  imperfection  in  human  language,  which  often  exposes  the 

same  sentence  to  different  constructions.    But  it  is  rare^  indeed,  for  a  person  of 
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clear  and  distinct  perceptions,  intending  to  convey  one  principal  idea,  so  to  ex- 
press himself  as  to  leave  any  doubt  respecting  that  idea.  It  may  be  uncertain 
whether  his  words  comprehend  other  things  not  immediately  in  his  mind ;  but 
it  can  seldom  be  uncertain  whether  he  intends  the  particular  thing  to  which  his 
mind  is  specially  directed.  If  the  mind  of  the  convention,  in  framing  this  pro- 
hibition, had  been  directed,  not  generally  to  the  operation  of  laws  upon  the 
obligation  of  contracts,  but  particularly  to  their  retrospective  operation,  it  is 
scarcely  conceivable  that  some  word  would  not  have  been  used  indicating  this 
idea.  In  instruments  prepared  on  great  consideration,  general  terms,  compre- 
hending a  whole  subject,  are  seldom  employed  to  designate  a  particular,  we 
might  say  a  minute,  portion  of  that  subject.  The  general  language  of  the 
clause  is  such  as  might  be  suggested  by  a  general  intent  to  prohibit  state  leg« 
islation  on  the  subject  to  which  that  language  is  applied,  the  obligation  of  con- 
tracts; not  such  as  would  be  suggested  by  a  particular  intent  to  prohibit 
retrospective  legislation. 

It  is  also  worthy  of  consideration  that  those  laws  which  had  effected  all  that 
mischief  the  constitution  intended  to*  prevent  were  prospective  as  well  as  retro- 
spective in  their  operation.  They  embraced  future  contracts  as  well  as  those 
previously  formed.  There  is  the  less  reason  for  imputing  to  the  convention  an 
intention,  not  manifested  by  their  language,  to  confine  a  restriction  intended  to 
guard  against  the  recurrence  of  those  mischiefs  to  retrospective  legislation* 
For  these  reasons  we  are  of  opinion  that,  on  this  point,  the  district  court  of 
Louisiana  has  decided  rightly. 

OPINION   ON    FURTHER    ARGUMENT  —  EFFECT  OF   A.   DISCHAROE    ON    CONTRACTS    ||ADB 

WITU   CITIZENS  OF   OTHER   STATES. 

Opinion  by  Mr.  Justice  Johnson. 

I  am  instructed  by  the  majority  of  the  court  finally  to  dispose  of  this  cause* 
The  present  majority  is  not  the  same  which  determined  the  general  question 
on  the  constitutionality  of  state  insolvent  laws,  with  reference  to  the  violation 
of  the  obligation  of  contracts.  I  now  stand  united  with  the  minority  on  the 
former  question,  and,  therefore,  feel  it  due  to  myself  and  the  community  to 
maintain  my  consistency. 

The  question  now  to  be  considered  is  whether  a  discharge  of  a  debtor  under 
a  state  insolvent  law  would  be  valid  against  a  creditor  or  citizen  of  another 
state  who  has  never  voluntarily  subjected  himself  to  the  state  laws  otherwise 
than  by  the  origin  of  his  contract.  As  between  its  own  citizens,  whatever  be 
the  origin  of  the  contract,  there  is  now  no  question  to  be  made  on  the  effect  of 
SQcb  a  discharge;  nor  is  it  to  be  questioned  that  a  discharge  not  valid  under 
the  constitution  in  the  courts  of  the  United  States  is  equally  invalid  in  the 
state  courts.  The  question  to  be  considered  goes  to  the  invalidity  of  the  dis- 
cbarge altogether,  and,  therefore,  steers  clear  of  that  provision  in  the  constitu- 
tion which  purports  to  give  validity  in  every  state  to  the  records,  judicial  pro- 
ceedings, and  so  forth,  of  each  state.  The  question  now  to  be  considered  was 
anticipated  in  the  case  of  Sturges  v.  Crowninshield,  4  Wheat,  122  (§§  1937-39, 
stipra\  when  the  court,  in  the  close  of  the  opinion  delivered,  declared  that  it 
means  to  confine  its  views  to  the  case  then  under  consideration,  and  not  to 
commit  itself  as  to  those  in  which  the  interests  and  rights  of  a  citizen  of 
another  state  are  implicated. 

§  1995*  Object  of  the  provision  for  federal  courts  in  the  states. 

The  question  is  one  partly  international,  partly  constitutional.    My  opinion 
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OD  the  subject  is  briefly  this:  that  the  provision  in  the  constitution  which  gives 
the  power  to  the  general  government  to  establish  tribunals  of  its  own  in  every 
state,  in  order  that  the  citizens  of  other  states  or  sovereignties  might  therein 
prosecute  their  rights  under  the  jurisdiction  of  the  United  States,  had  for  its 
object  an  harmonious  distribution  of  justice  throughout  the  Union ;  to  confine 
the  states,  in  the  exercise  of  their  judicial  sovereignty,  to  cases  between  their 
own  citizens;  to  prevent,  in  fact,  the  exercise  of  that  very  power  over  the 
rights  of  citizens  of  other  states  which  the  origin  of  the  contract  might  be 
supposed  to  give  to  each  state;  and  thus  to  obviate  that  comfiictuB  legum  which 
has  employed  the  pens  of  Iluberus  and  various  others,  and  which  any  one  who 
studies  the  subject  will  plainly  perceive  it  is  infinitely  more  easy  to  prevent 
than  to  adjust.  These  conflicts  of  power  and  right  necessarily  arise  only  after 
contracts  are  entered  into.  Contracts,  then,  become  the  appropriate  subjects 
of  judicial  cognizance;  and  if  the  just  claims  which  they  give  rise  to  are  vio- 
lated by  arbitrary  laws,  or  if  the  course  of  distributive  justice  be  turned  aside 
or  obstructed  by  legislative  interference,  it  becomes  a  subject  of  jealousy,  irri- 
tation and  national  complaint  or  retaliation. 

It  is  not  unimportant  to  observe  that  the  constitution  was  adopted  at  the 
very  period  when  the  courts  of  Great  Britain  were  engaged  in  adjusting  the 
conflicts  of  right  which  arose  upon  their  own  bankrupt  law,  among  the  subjects 
of  that  crown  in  the  several  dominions  of  Scotland,  Ireland  and  the  West 
Indies.  The  first  case  we  have  on  the  effect  of  foreign  discharges,  that  of 
Ballantine  v,  Golding,  1  Cooke's  Bank.  Law,  487,  occurred  in  1783,  and  the  law 
could  hardly  be  held  settled  before  the  case  of  Hunter  v.  Potts,  4  Term  R,  182, 
which  was  decided  in  1791.  Any  one  who  will  take  the  trouble  to  investigate 
the  subject  will,  I  think,  be  satisfied  that,  although  the  British  courts  profess  to 
decide  upon  a  principle  of  universal  law,  when  adjudicating  upon  the  effect  of 
a  foreign  discharge,  neither  the  passage  in  Yattel,  to  which  they  constantly 
refer,  nor  the  practice  and  doctrines  of  other  nations,  will  sustain  them  in  the 
principle  to  the  extent  in  which  they  assert  it.  It  was  all-important  to  a  great 
commercial  nation,  the  creditors  of  all  the  rest  of  the  world,  to  maintain  the 
doctrine,  as  one  of  universal  obligation,  that  the  assrgnmerit  of  the  bankrupt's 
effects,  under  a  law  of  the  country  of  the  contract,  should  carry  the  interest  in 
bis  debts,  wherever  his  debtor  may  reside;  and  that  no  foreign  discharge  of  his 
debtor  should  operate  against  debts  contracted  with  the  bankrupt  in  his  own 
country.  But  I  think  it  perfectly  clear  that,  in  the  United  States,  a  different 
doctrine  has  been  established;  and  since  the  power  to  discharge  the  bankrupt 
is  asserted  on  the  same  principle  with  the  power  to  assign  his  debts,  that  the 
departure  from  it  in  the  one  instance  carries  with  it  a  negation  of  the  principle 
altogether. 

It  is  vain  to  deny  that  it  is  now  the  established  doctrine  in  England  that  the 
discharge  of  a  bankrupt  shall  be  effectual  against  contracts  of  the  state  that 
give  the  discharge,  whatsoever  be  the  allegiance  or  country  of  the  creditor. 
But  I  think  it  equally  clear  that  this  is  a  rule  peculiar  to  her  jurisprudence, 
and  that  reciprocity  is  the  general  rule  of  other  countries;  that  the  effect  given 
to  such  discharge  is  so  much  a  matter  of  comity  that  the  states  of  the  European 
continent,  in  all  cases,  reserve  the  right  of  deciding  whether  reciprocity  will 
not  operate  injuriously  upon  their  own  citizens.  Huberus,  in  his  third  axiom 
on  this  subject,  puts  the  effect  of  such  laws  upon  the  ground  of  courtesy, 
and  recognizes  the  reservation  that  I  have  mentioned ;  other  writers  do  the 

same. 
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§  1 996.  The  discharge  of  a  debtor  under  the  English  bankrupt  law  inoperative 
in  this  country^  the  law  not  operating  a  legal  transfer  of  property  here. 

I  will  now  examine  the  American  decisions  on  this  subject;  and,  first,  in 
direct  hostility  with  the  received  doctrines  of  the  British  courts,  it  has  been 
solemnly  adjudged  in  this  court,  and,  I  believe,  in  every  state  court  of  the 
Union,  that,  notwithstanding  the  laws  of  bankruptcy  in  England,  a  creditor 
of  the  bankrupt  may  levy  an  attachment  on  a  debt  due  the  bankrupt  in  this 
country  and  appropriate  the  proceeds  to  his  own  debt. 

In  the  case  of  Harrison  v.  Sterry,  6  Cranch,  298,  302,  a  case  decided  in  this 
court,  in  1809,  upon  full  argument  and  great  deliberation,  and  in  which  all  the 
English  cases  were  quoted,  it  is  expressly  adjudged  "  that,  in  the  case  of  a  con- 
tract made  with  foreigners  in  a  foreign  country,  the  bankrupt  laws  of  the 
foreign  country  are  incapable  of  operating  a  legal  transfer  of  property  in  the 
United  States,"  and  judgment  was  given  in  favor  of  the  attaching  creditors, 
against  the  claim  of  the  foreign  assignees.  In  that  case,  also,  another  impor- 
tant doctrine  is  established  in  hostility  with  the  British  doctrine.  For  the 
United  States  had  interposed  a  claim  against  the  English  assignees,  in  order  to 
obtain  satisfaction  from  the  proceeds  of  the  bankrupt's  effects  in  this  country, 
for  a  debt  contracted  in  Great  Britain.  And  this  court  decreed  accordingly, 
expressly  restricting  the  power  of  the  country  of  the  contract  to  its  concoction 
and  exposition.  The  language  of  the  court  is:  "  The  law  of  the  place  where  a 
contract  is  made  is,  generally  speaking,  the  law  of  the  contract;  that  is,  it  is 
the  law  by  which  the  contract  is  expounded.  But  the  right  of  priority 
forms  no  part  of  the  contract  itself.  It  is  extrinsic,  and  is  rather  a  per- 
sonal privilege,  dependent  on  the  laws  of  the  place  where  the  property  lies, 
and  where  the  court  sits  which  decides  the  cause."  And,  accordingly,  the 
law  of  the  United  States  was  sustained,  which  gave  the  debts  due  the  bankrupt 
here  to  satisfy  a  debt  contracted  in  England,  to  the  prejudice  of  the  law  of 
England,  which  gave  the  same  debt  to  the  assignees  of  the  bankrupt. 

§  1997.  The  rights  of  creditors  in  this  country  cannot  be  prejicdiced  by  a  dis- 
charge of  the  debtor  in  another  country. 

It  cannot  be  necessary  to  go  further  than  this  case  to  establish  that,  so  far 
as  relates  to  the  foreign  creditor,  this  country  does  not  recognize  the  English 
doctrine  that  the  bankrupt  law  of  the  country  of  the  contract  is  paramount  in 
disposing  of  the  rights  of  the  bankrupt.  The  United  States  pass  a  law  which 
asserts  the  right  to  appropriate  a  debt  due  a  foreign  bankrupt,  to  satisfy  a  debt 
due  itself,  and  incurred  by  that  bankrupt  in  his  own  country.  The  assignees 
of  that  bankrupt  question  this  right,. and  claim  the  debt  as  legally  vested  in 
them  by  the  law  of  the  country  of  the  contract,  and  maintain  that  the  debt 
due  the  United  States,  being  contracted  in  Great  Britain,  was  subject  to  the 
laws  of  Great  Britain,  and,  therefore,  entitled  only  to  share  in  common  with 
other  creditors  in  the  proceeds  of  the  bankrupt's  effects;  that  the  debt  so  appro- 
priated by  the  law  of  the  United  States  to  its  exclusive  benefit  w^as,  as  to  all 
the  bankrupt's  contracts,  or  certainly  as  to  all  English  contracts,  vested  in 
the  assignees,  on  international  principles,  principles  which  gave  effect  to  the 
English  bankrupt  laws,  so  vesting  that  debt,  paramount  to  the  laws  of  other 
coontries. 

In  giving  effect  to  the  law  of  the  United  States,  this  court  overrules  that 
doctrine ;  and,  in  the  act  of  passing  that  law,  this  government  asserts  both  the 
power  over  the  subject,  and  the  right  to  exercise  that  power  without  a  viola- 
tion of  national  comity ;  or  has  at  least  taken  its  stand  against  that  comityi 
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and  asserted  a  right  to  protect  its  own  interests,  which  in  principle  is  equally 
applicable,  to  the  interests  of  its  own  citizens.  It  has  had,  in  fact,  regard  to 
the  lex  loci  rei  sitcB,  as  existing  in  the  person  and  funds  of  the  debtor  of  the 
bankrupt,  and  the  rights  of  self-preservation,  and  duty  of  protection  to  its  own 
citizens,  and  the  actual  allegiance'  of  the  creditor  and  debtor,  not  the  meta- 
physical allegiance  of  the  contract,  on  which  the  foreign  power  is  asserted. 

§  1998.  Cases  examined. 

It  would  be  in  vain  to  assign  the  decision  of  this  court  in  Harrison  v.  Sterry, 
5  Cranch,  289,  or  the  passing  of  the  law  of  the  United  States,  to  the  general 
preference  which  the  government  may  assert  in  the  payment  of  its  own  debt, 
since  that  preference  can  only  exist  to  the  prejudice  of  its  own  citizens,  whereas, 
the  precedence  there  claimed  and  conceded  operated  to  the  prejudice  of  British 
creditors.  The  case  of  Baker  v,  Wheaton,  adjudged  in  the  courts  of  Massachu- 
setts in  the  time  of  Chief  Justice  Parsons,  5  Mass.,  509,  is  a  very  strong  case 
upon  this  subject.  That  also  was  argued  with  great  care,  and  all  the  British 
cases  reviewed ;  the  court  took  time  to  deliberate,  and  the  same  doctrine  was 
maintained,  in  the  same  year  and  the  same  month  with  Harrison  v.  Sterry,  and 
certainly  without  any  communication  between  the  two  courts. 

The  case  was  this:  One  Wheaton  gave  a  promissory  note  to  one  Chandler, 
both  being  at  that  time  citizens  and  inhabitants  of  Rhode  Island.  Wheaton 
was  discharged  under  the  bankrupt  laws  of  Rhode  Island,  both  still  continuing 
citizens  and  inhabitants  of  the  same  state,  and  the  note  remaining  the  property 
of  Chandler.  Subsequent  to  the  discharge,  Chandler  indorses  the  note  to 
Baker,  and  Wheaton  is  arrested  in  Massachusetts.  He  pleads  the  discharge  in 
bar,  and  the  court  in  deciding  expresses  itself  thus :  '^  When,  therefore,  the 
defendant  was  discharged  from  that  contract,  lege  loci,  the  promisee  was  bound 
by  that  discharge,  as  he  was  a  party  to  the  laws  of  that  state,  and  assenting  to 
their  operation.  But  if,  when  the  contract  was  made,  the  promisee  had  not 
been  a  citizen  of  Rhode  Island,  he  would  not  have  been  bound  by  the  laws  of 
it  or  any  other  state,  and,  holding  this  note  at  the  time  of  the  discharge,  he 
might  afterwards  maintain  an  action  upon  it  in  the  courts  of  this  state."  And 
agam  (page  811):  ^'  If  the  note  had  been  transferred  to  the  plaintiff,  a  citizen 
of  this  state,  whilst  it  remained  due  and  undischarged  by  the  insolvent  laws  of 
Rhode  Island,  those  laws  could  not  affect  his  rights  in  the  courts  of  law  in  this 
state,  because  he  is  not  bound  by  them."  This,  it  will  be  observed,  regards  a 
contract  acknowledged  to  be  of  Rhode  Island  origin. 

There  is  another  case  reported  in  the  decisions  of  the  same  state,  10  Mass., 
337,  which  carries  this  doctrine  still  further,  and,  I  apprehend,  to  a  length 
which  cannot  be  maintained.  This  was  the  case  of  Watson  v.  Bourne,  in  which 
Watson,  a  citizen  of  Massachusetts,  had  sued  Bourne  in  a  state  courts  and  ob- 
'tained  judgment.  Bourne  was  discharged  under  the  insolvent  laws  of  that 
state,  and  being  afterwards  found  in  Massachusetts  was  arrested  on  an  action 
of  debt  upon  the  judgment.  He  pleads  the  discharge;  plaintiff  replies,  that 
he,  plaintiff,  was  a  citizen  of  Massachusetts,  and,  therefore,  not  precluded  by 
the  discharge.  The  origin  of  the  debt  does  not  appear  from  the  report,  and 
the  argument  turned  wholly  on  the  question'wbether,  by  entering  judgment  in  the 
court  of  the  state,  he  had  not  subjected  his  rights  to  the  state  laws  pro  tanto. 
The  court  overruled  the  plea,  and  recognized  the  doctrine  in  Baker  t^.  Wheaton, 
5  Mass.,  509,  by  declaring  "  that  a  discharge  of  that  nature  can  only  operate 
where  the  law  is  made  by  an  authority  common  to  the  creditor  and  debtor  in 
all  respects^  where  both  are  citizens  or  subjects."    I  have  little  doubt  that  the 
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court  was  wrong  in  denying  the  effect  of  the  discharge  as  against  jadgments 
rendered  in  the  state  courts,  when  the  party  goes  voluntarily  and  unnecessarily 
into  those  courts;  but  the  decision  shows,  in  other  respects,  how  decidedly  the 
British  doctrine  is  repelled  in  the  courts  of  that  state. 

The  British  doctrine  is  also  unequivocally  repelled  in  a  very  learned  opinion 
delivered  by  Mr.  Justice  Nott,  in  the  court  of  the  last  resort  in  South  Carolina, 
and  in  which  the  whole  court,  consisting  of  the  common  law  judges  of  the  state, 
concurred.  This  was  in  the  case  of  the  Assignees  of  Topham  v.  Chapman,  in 
which  the  rights  of  the  attaching  creditor  were  maintained  against  those  of  the 
assignees  of  the  bankrupt  (1  Constitutiotial  Reports,  283);  and  that  the  same 
rule  was  recognized  at  an  early  day  in  the  court  of  Pennsylvania,  appears  from 
the  leading  case  of  Phillips  v.  Hunter,  2  H.  Black.,  402,  in  which  a  British 
creditor,  who  had  recovered  of  a  debtor  of  the  bankrupt  iu  Pennsylvania,  was 
compelled  by  the  British  courts  to  refund  to  the  assignees  in  England,  as  for 
money  had  and  received  to  their  use. 

§  1 999.  The  bankrupt  or  insolvent  laws  of  states  of  this  Union  operate  only 
on  the  contracts  and  property  of  persons  subject  to  those  laws  by  7'eason  of  resi- 
dence and  citizenship. 

I  think  it,  then,  fully  established  that  in  the  United  States  a  creditor  of  the 
foreign  bankrupt  may  attach  the  debt  due  the  foreign  bankrupt,  and  apply  the 
money  to  the  satisfaction  of  his  peculiar  debt,  to  the  prejudice  of  the  rights  of 
the  assignees  or  other  creditors.  I  do  not  here  speak  of  assignees,  or  rights 
created,  under  the  bankrupt's  own  deed;  those  stand  on  a  different  ground, 
and  do  not  affect  this  question.  I  confine  myself  to  assignments,  or  transfers, 
resting  on  the  operation  of  the  laws  of  the  country,  independent  of  the  bank- 
rupt's deed;  to  the  rights  and  liabilities  of  debtor,  creditor,  bankrupt  and 
assignees,  as  created  by  law.  What  is  the  actual  bearing  of  this  right  to  attach, 
so  generally  recognized  by  our  decisions?  It  imports  a  general  abandonment 
of  the  British  principles;  for,  according  to  their  laws,  the  assignee  alone  has 
the  power  to  release  the  debtor.  But  the  right  to  attach  necessarily  implies 
the  right  to  release  the  debtor,  and  that  right  is  here  asserted  under  the  laws  of 
a  state  which  is  not  the  state  of  the  contract.  So,  also,  the  creditor  of  the 
bankrupt  is,  by  the  laws  of  his  country,  entitled  to  no  more  than  a  ratable 
participation  in  the  bankrupt's  effects.  But  the  right  to  attach  imports  a  right 
to  exclusive  satisfaction,  if  the  effects  so  attached  should  prove  adequate  to 
make  satisfaction.  The  right  to  attach  also  imports  the  right  to  sue  the  bank- 
rupt; and  who  would  impute  to  the  bankrupt  law  of  another  country  the 
power  to  restrain  the  citizens  of  these  states  in  the  exercise  of  their  right  to 
go  into  the  tribunals  of  their  own  country  for  the  recovery  of  debts,  wherever 
they  may  have  originated?  Yet,  universally,  after  the  law  takes  the  bankrupt 
into  its  own  hands,  his  creditors  are  prohibited  from  suing. 

Thus  much  for  the  law  of  this  case  in  an  international  view.  I  will  consider 
it  with  reference  to  the  provisions  of  the  constitution.  I  have  said  above,  that 
I  had  no  doubt  the  erection  of  a  distinct  tribunal  for  the  resort  of  citizens  of 
other  states  was  introduced  ex  indvstria^  into  the  constitution,  to  prevent, 
among  other  evils,  the  assertion  of  a  power  over  the  rights  of  the  citizens  of 
other  states,  upon  the  metaphysical  ideas  of  the  British  courts  on  the  subject 
of  jurisdiction  over  contracts.  And  there  was  good  reason  for  it;  for,  upon 
that  principle  it  is,  that  a  power  is  asserted  over  the  rights  of  creditors  which 
involves  a  mere  mockery  of  justice.  Thus,  in  the  case  of  Burrows  v.  Jemino. 
(reported  in  2  Strange,  733,  and  better  reported  in  Moseley,  1,  and  some  other 
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books),  the  creditor  residing  in  England,  was  cited,  probabl)%  by  a  placard  on 
a  door-post  in  Leghorn,  to  appear  there  to  answer  to  his  debtor;  and  his  debt 
passed  upon  by  the  court,  perhaps,  without  his  having  ever  heard  of  the  insti- 
tution of  legal  process  to  destroy  it. 

The  Scotch,  if  I  remember  correctly,  attach  the  summons  on  the  flag-staff, 
or  in  the  market  place,  at  the  shore  of  Leith ;  and  the  civil  law  process  by 
proclamation,  or  vizs  et  fnodisj  is  not  much  better,  as  the  means  of  subjecting 
the  rights  of  foreign  creditors  to  their  tribunals.  All  this  mockery  of  justice, 
and  the  jealousies,  recriminations,  and  perhaps  retaliations  which  might  grow 
out  of  it  are  avoided,  if  the  power  of  the  states  over  contracts,  after  they  be- 
come the  subject  exclusively  of  judicial  cognizance,  is  limited  to  the  contro- 
versies of  their  own  citizens.  And  it  does  appear  to  me  almost  incontrovertible, 
that  the  states  cannot  proceed  one  step  further  without  exercising  a  power  in- 
compatible with  the  acknowledged  powers  of  other  states,  or  of  the  United 
States,  and  with  the  rights  of  the  citizens  of  other  states. 

Every  bankrupt  or  insolvent  system  in  the  world  must  partake  of  the  char- 
acter of  a  judicial  investigation.  Parties  whose  rights  are  to  be  affected  are 
entitled  to  a  hearing.  Hence  every  system,  in  common  with  the  particular  sys- 
tem now  before  us,  professes  to  summon  the  creditors  before  some  tribunal,  to 
show  cause  against  granting  a  discharge  to  the  bankrupt.  But  on  what  prin- 
ciple can  a  citizen  of  another  state  be  forced  into  the  courts  of  a  state  for  this 
investigation?  The  judgment  to  be  passed  is  to  prostrate  his  rights;  and  on 
the  subject  of  these  rights  the  constitution  exempts  him  from  the  jurisdiction 
of  the  state  tribunals,  without  regard  to  the  place  where  the  contract  may 
originate.  In  the  only  tribunal  to  which  he  owes  allegiance,  the  state  insolv- 
ent or  bankrupt  laws  cannot  be  carried  into  effect;  they  have  a  law  of  their 
own  on  the  subject  (2  Stats,  at  Large,  4);  and  a  certificate  of  discharge  under 
any  other  law  would  not  be  acknowledged  as  valid  even  in  the  courts  of  the 
state  in  which  the  court  of  the  United  States  that  grants  it  is  held.  Where  is 
the  reciprocity?  Where  the  reason  upon  which  the  state  courts  can  thus  exer- 
cise a  power  over  the  suitors  of  that  court,  when  that  court  possesses  no  such 
power  over  the  suitors  of  the  state  courts? 

In  fact,  the  constitution  takes  away  the  only  ground  upon  which  this  emi- 
nent dominion  over  particular  contracts  can  be  claimed,  which  is  that  of  sover- 
eignty. For  the  constitutional  suitors  in  the  courts  of  the  United  States  are 
not  only  exempted  from  the  necessity  of  resorting  to  the  state  tribunals,  but 
actually  cannot  be  forced  into  them.  If,  then,  the  law  of  the  English  courts 
had  ever  been  practically  adopted  in  this  country  in  the  state  tribunals,  the  con- 
stitution has  produced  such  a  radical  modification  of  state  power  over  even  their 
own  contracts,  in  the  hands  of  individuals  not  subject  to  their  jurisdiction,  as 
to  furnish  ground  for  excepting  the  rights  of  such  individuals  from  the  power 
which  the  states  unquestionably  possess  over  their  own  contracts  and  their  own 
citizens.  Follow  out  the  contrary  doctrine  in  its  consequences  and  see  the 
absurdity  it  will  produce. 

The  constitution  has  constituted  courts  professedly  independent  of  state 
power  in  their  judicial  course;  and  }^et  the  judgments  of  those  courts  are  to  be 
vacated,  and  their  prisoners  set  at  large,  under  the  power  of  the  state  courts,  or 
of  the  state  laws,  without  the  possibility  of  protecting  themselves  from  its  ex- 
ercise. I  cannot  acquiesce  in  an  incompatibility  so  obvious.  No  one  has  ever 
jmagined  that  a  prisoner  in  confinement,  under  process  from  the  courts  of  the 
United  States,  could  avail  himself  of  the  insolvent  laws  of  the  state  in  which 
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the  court  sits.  And  the  reason  is  that  those  laws  are  municipal  and  peculiar, 
and  appertaining  exclusively  to  the  exercise  of  state  power  in  that  sphere  in 
which  it  is  sovereign,  that  is,  between  its  own  citizens,  between  suitors  subjected 
to  state  power  exclusively  in  their  controversies  between  themselves. 

§  2000.  Tlie  discharge  of  a  debtor  under  the  law  of  one  state  does  not  release 
him  from  a  debt  held  by  a  citizen  of  another  state. 

In  the  courts  of  the  United  States -no  higher  power  is  asserted  than  that  of 
discharging  the  individual  in  confinement  under  its  own  process.  This  affects 
not  to  interfere  with  the  rights  of  creditors  in  the  state  courts  against  the  same 
individual.  Perfect  reciprocity  would  seem  to  indicate  that  no  greater  power 
should  be  exercised  under  state  authority  over  the  rights  of  suitors  who  belong 
to  the  United  States  jurisdiction.  Even  although  the  principle  asserted  in  the 
British  courts  of  supreme  and  exclusive  power  over  their  own  contracts  had 
obtained  in  the  courts  of  the  United  States,  I  must  think  that  power  has  liTlder- 
gone  a  radical  modification  by  the  judicial  powers  granted  to  the  United  States. 
I,  therefore,  consider  the  discharge,  under  a  state  law,  as  incompetent  to  dis- 
charge a  debt  due  a  citizen  of  another  state ;  and  it  follows  that  the  plea  of  a 
discharge  here  set  up  is  insufficient  to  bar  the  rights  of  the  plaintiff. 

§  2001.  Only  the  statute  of  limitations  of  the  forum  can  be  set  up  in  bar  of 
the  action. 

It  becomes  necessary,  therefore,  to  consider  the  other  errors  assigned  in  be- 
half of  the  defendant;  and,  first,  as  to  the  plea  of  the  act  of  limitations.  The 
statute  pleaded  here  is  not  the  act*of  Louisiana,  but  that  of  New  York;  and 
the  question  is  not  raised  by  the  facts  or  averments  whether  he  could  avail 
himself  of  that  law  if  the  full  time  had  run  out  before  his  departure  from  New 
York,  as  was  supposed  in  argument.  The  plea  is  obviously  founded  on  the  idea 
that  the  statute  of  the  state  of  the  contract  was  generally  pleadable  in  any 
other  state,  a  doctrine  that  will  not  bear  argument. 

§  2002.  The  judgment  being  made  up  according  to  local  practice  was  valid. 

The  remaining  error  assigned  has  regard  to  the  sum  for  which  the  judgment 
is  entered,  it  being  for  a  greater  amount  than  the  nominal  amount  of  the  bills 
of  exchange  on  which  the  suit  was  brought,  and  which  are  found  by  the  ver- 
dict. There  has  been  a  defect  of  explanation  on  this  subject;  but  from  the 
best  information  afforded  us,  we  consider  the  amount  for  which  judgment  is 
entered  as  made  up  of  principal,  interest  and  damages,  and  the  latter  as  being 
legally  incident  to  the  finding  of  the  bills  of  exchange,  and  their  non-payment, 
and  assessed  by  the  court  under  a  local  practice  consonant  with  that  by  which 
the  amount  of  written  contracts  is  determined,  by  reference  to  the  prothono- 
tar}'  in  mary  other  of  our  courts.  We,  therefore,  see  no  error  in  it.  The 
judgment  below  will,  therefore,  be  affirmed. 

§  2003.  Conclusion. 

And  the  purport  of  this  adjudication,  as  I  understand  it,  is  that,  as  between 
citizens  of  the  same  state,  a  discharge  of  a  bankrupt  by  the  laws  of  that  state 
is  valid  as  it  affects  posterior  contracts;  that  as  against  creditors,  citizens  of 
other  states,  it  is  invalid  as  to  all  contracts.  The  propositions  which  I  have 
endeavored  to  maintain  in  the  opinion  which  I  have  delivered  are  these: 

1.  That  the  power  given  to  the  United  States  to  pass  bankrupt  laws  is  not 
exclusive.  2.  That  the  fair  and  ordinary  exercise  of  that  power  by  the  states 
does  not  necessarily  involve  a  violation  of  the  obligation  of  contracts,  midti 
fortiori  of  posterior  contracts.  3.  But  when,  in  the  exercise  of  that  power, 
the  states  pass  beyond  their  own  limits,  and  the  rights  of  their  own  citizens^ 
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and  act  upon  the  rights  of  citizens  of  other  states,  there  arises  a  conflict  of 
sovereign  power,  and  a  collision  with  the  judicial  powers  granted  to  the  UDited 
States,  which  renders  the  exercise  of  such  a  power  incompatible  with  the  rights 
of  other  states  and  with  the  constitution  of  the  United  States. 

Chief  Justice  Marshall  and  Justices  Duvall  and  Story  concur.     Justices 
Washington,  Thompson  and  Trimble  dissent. 

§  2004.  In  general. —  The  grant  of  power  to  congress  to  pass  uniform  laws  on  the  subject 
of  bankruptcies  is  not  inconsistent  with  power  in  tlie  states  to  pass  such  laws,  chere  being 
no  uniform  law  on  the  subject  passed  by  congress  in  force.  Adams  v.  Storey,  1  Paine,  79. 
See  S5§  1715,  1781. 

§  2005.  State  insolvent  laws  were  never  intended  to  be  embraced  within  that  provision  of 
the  constitution  of  the  United  States  which  forbids  the  states  to  pass  any  law  impairing  the 
obligation  of  contracts.  Such  a  law  may  therefore  discharge  debts  contracted  prior  to  its 
passage-     Ibid,    See  g  1985. 

§  2000.  State  legislatures  may  pass  insolvent  laws,  provided  there  be  no  act  of  congress  es- 
tablishing a  uniform  system  of  bankruptcy  conflicting  with  their  provisions,  and  provided 
that  the  law  itself  be  so  framed  that  it  does  not  impair  the  obligation  of  contracts.  But  such 
laws  cannot  discharge  the  contracts  of  citizens  of  other  states  unless  they  voluntarily  make 
themselves  parties  to  the  insolvency  proceedings.     Gilman  v.  Lock  wood,  4  Wall.,  409. 

§  2007.  It  is  held  there  can  be  no  constitutional  objection  to  the  insolvent  act  of  Louisiana 
of  March  29,  1826,  providing  that  the  property  of  an  insolvent  petitioner  mentioned  in  his 
schedule  shaU  be  fully  vested  in  the  creditors  from  and  after  the  cession  and  acceptance ; 
and  directing  the  syndic  to  take  possession  of  it  and  sell  it  for  the  benefit  of  the  creditors. 
Bank  of  Tennessee  v,  Horn,  17  How.,  157. 

§  2008.  The  abolition  of  imprisonment  for  <lebt  is  not  of  itself  such  a  change  in  the 
remedy  as  impairs  the  obligation  of  existing  contracts.  Penniman's  Case,*  13  Otto,  714; 
Beers  v.  Haughton,  9  Pet,  839;  Glenn  v,  Humphreys,  4  Wash.,  424. 

§  2009.  A  statute  declaring  that  *'  no  person  shall  hereafter  be  imprisoned,  or  be  continued 
in  prison,  .  .  .  upon  an  execution  issued  upon  a  judgment  against  a  corporation  of 
which  such  person  is  or  was  a  stockholder,"  enacted  after  the  recovery  of  a  judgment  against 
a  corporation,  by  virtue  of  which  a  stockholder  is  imprisoned,  is  not  a  law  which  impairs  the 
obligation  of  the  contract,  and  the  stockholder  is  entitled  to  be  released  under  the  act.  Pen- 
niman's  Case,*  13  Otto,  714. 

§  2010.  Release  of  debtor  from  prison. —  H.  gave  a  bond  in  a  civil  suit  against  him,  con- 
ditioned to  remain  a  true  prisoner,  within  the  limits  of  the  prison,  without  committing  any 
escape,  etc.,  until  lawfully  discharged.  He  presented  a  petition  to  the  legislature,  praying 
for  the  benefit  of  the  insolvent  act,  and  by  a  resolution  of  the  legislature  all  proceedings 
against  him  were  stayed,  and  he  was  released  from  prison  on  his  giving  bond  to  the  sheriff 
to  return  to  jail  if  his  petition  was  not  granted.  The  prayer  of  the  defendant  was  finally 
granted,  and  he  took  the  benefit  of  the  insolvent  law,  and  was  fully  discharged  from  all  his 
debts,  etc.  ifeZd,  that  the  state  legislature  had  the  power  to  pass  the  resolution  releasing  the 
party  from  prison ;  that  the  states,  so  far  as  relates  to  their  own  process,  have  a  right  to 
abolish  imprisonment  for  debt  altogether,  and  that  such  law  might  extend  to  present  as  well 
as  to  future  imprisonment.     Mason  v.  Hallo,*  12  Wheat.,  370. 

^  2011.  Contracts  made  in  other  states.— A  discharge  under  the  insolvent  laws  of  a  state 
cannot  be  pleaded  in  bar  of  a  suit  on  a  contract  made  in  another  state  with  a^itizen  of  such 
state.  Thus,  where  notes  were  dated  at  Baltimore,  but  were  delivered  in  New  York  in  pay- 
ment for  goods  purchased,  it  was  held  that  the  contract  was  governed  by  the  laws  of  New 
York,  and  that  a  discharge  under  the  insolvent  laws  of  Maryland  could  not  be  set  up  in  bar 
of  a  suit  on  the  notes.  (This  case  follows  Sturges  v,  CrowninshieUi  and  Ogden  v,  Saunders, 
without  adding  anything  by  way  of  argument  or  illustration.  The  opinion  of  the  court  was 
delivered  by  Grier,  J.,  and  concurring  opinions  were  delivered  by  Tanet,  C.  J.,  and  Justices 
M'Lean.  Daniel  and  Woodbury.)    Cook  v.  Moffat,*  5  How.,  2i)5.    See  t$  1936. 

§  2012.  The  opinion  of  Johnson,  J.,  in  Ogden  v.  Saunders,  12  Wheat.,  213,  sustained  and 
held  to  be  the  settled  law  of  the  court.  The  judges  who  were  in  the  minority  of  the  court 
upon  the  general  question  of  the  constitutionality  of  state  insolvent  laws  concurred  in 
the  opinion  of  Mr.  Justice  Johnson.    Boyle  v.  Zdcharie,*  6  Pet.,  348. 

§  2013.  Whatever  principles  are  established  in  that  opinion  .are,  therefore,  the  settled  law 
of  the  court.     Ibid, 

g  2014.  In  an  action  in  the  United  States  circuit  court  in  New  York,  upon  a  note  executed 
and  made  payable  in  Massachusetts,  brought  by  a  citizen  of  the  latter  state,  a  discharge  under 
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an  insolvent  law  of  New  York,  passed  subsequent  to  the  execution  of  the  note,  was  held  to 
be  a  good  bar.     Adams  v.  Storey,  1  Paine,  79. 

§  2019.  A  state  law  canuot  discharge  or  suspend  the  obligation  of  a  contract,  though  made 
and  to  be  performed  within  the  state,  when  it  is  a  contract  with  a  citizen  of  another  state. 
Therefore  the  act  of  the  legislature  of  Maine  of  1855,  enacting  that  no  action  shall  be  main- 
tained against  any  bank  after  the  appointment  of  receivers  thereof,  and  declaring  the  remedy 
of  creditors  to  be  before  the  supreme  court  of  the  state,  cannot  defeat  the  right  of  a  citizen 
of  another  state  to  sue  uiK>n  the  bills  of  the  bank  in  the  United  States  circuit  court,  although 
the  bills  are  made  payable  in  Maine.    Demeritt  v.  Exchange  Bank,*  20  Law  Rep.,  606. 

§  201 6).  States  may  pass  insolvent  laws  provided  there  is  no  bankruptcy  law  of  congress 
conflicting  therewith,  and  they  do  not  impair  the  obligation  of  contracts.  But  when  in  the 
exercise  of  that  power  the  states  pass  beyond  their  own  limits  and  the  rights  of  their  own 
citizens,  and  act  upon  the  rights  of  citizens  of  other  states,  there  arises  a  conflict  of  sovereign 
power  and  a  collision  with  the  judicial  powers  granted  to  the  Umted  States,  which  renders 
the  exercise  of  such  i)ower  incompatible  with  the  rights  of  other  states,  and  with  the  consti- 
tution of  the  United  States.  Insolvent  laws  of  one  state  cannot  therefore  discharge  the  con- 
tracts of  citizens  of  other  states,  l)ecause  they  have  no  extraterritorial  operation.  Baldwin 
V.  Hale,  1  Wall.,  228;  Baldwin  v.  Bank  of  Newbury,  1  Wall.,  284;  HaJe  v.  Baldwin,  1  Cliff., 
511. 

§  2017.  Contracts  made  before  passage  of  law.— The  plaintiff  sued  in  Pennsylvania  on  a 
contract  made  within  the  state,  and  the  defendant  pleaded  a  discharge  under  an  insolvent  act 
of  Pennsylvania  passed  after  the  contract  declared  on  was  made.  The  parties,  at  the  time 
of  the  contract,  and  ever  since,  resided  in  that  state.  Held,  that  the  insolvent  act  could  not 
constitutionally  discharge  a  debt  contracted  before  its  passage.  Farmers'  Bank  v.  Smith,*  6 
Wheat.,  181.    See  g  1035. 

§  201S.  A  law  of  a  state  which  declares  that  a  debtor,  by  delivering  up  his  estate  for  the 
benefit  of  his  creditors,  shall  be  forever  discharged  from  the  payment  of  his  debts,  whether 
the  creditor  do  any  act  or  not  in  aid  of  the  law,  impairs  the  obligation  of  contracts,  so  far  as 
it  applies  to  debts  contracted  before  its  passage.    Grolden  v.  Prince,*  8  Wash.,  818. 

4.  Zaw8  Affecting  Corporations. 

[Soe  OoBPOBATiORS,  X    CoDsult,  alao,  the  sub-title  Exemption  from  Taxationy  infra.\ 

SUMMABY — Betrospective  laws^  %  2Q\9,— Exclusive  ferry  privilegee;  abandonment,  %  2020.— 
ToU-bridge;  erection  of  competing  bridge,  §§  2021,  2023,  2025.—  Orant  of  right  to  maintain 
aferry^  g  2022. —  Contract  may  he  made  by  reference  to  a  prior  act,  §  2024. —  Corporations 
not  pvblic,  when,  §§  2026,  20^,^  Effect  of  the  Revolution  on  contracts,  §  2027.— PubZic 
corporations  subject  to  control,  g  2028.—  Charter  of  Dartmouth  College  a  contract,  g  2029. — 
Reserved  power  to  alter  or  amend  charters,  §§  2030,  2032-2037,  2049,  2051,  2057.—  Charters 
are  executed  contracts,  §§  2081,  2035. —  Regulating  charges  for  use  of  property,  g§  2088- 
2045.— Z.ocaf  ton  of  railroads  in  cities,  §  2016. —  Regulation  of  civil  institutions,  §  2047. — 
Revocation  of  charter  of  lottery  company,  §  2048. —  Prohibitory  liquor  laws,  §2050, — 
Owners  of  dam  required  to  maintain  fishways,  g  2052. —  Prohibition  against  assignment 
of  notes  by  a  bank^  §  2058. —  Right  of  eminent  domain,  §  2054. — Personal  liability  of  stock- 
holders, §§  2055,  2056. 

g  2019.  A  state  law  may  be  retrospective  in  its  character,  and  may  devest  vested  rights,  and 
yet  not  violate  the  constitution  of  the  United  States,  unless  it  also  impairs  the  obligation  of 
contracts.    Charles  River  Bridge  v.  Warren  Bridge,  §§  2058-82.    See  gg  20,  638,  1684. 

g  2020.  Exclusive  privileges  to  maintain  a  ferry  are  lost  if  the  ferry  be  abandoned  and  a 
bridge  be  erected  in  ito  place.    Ibid,    See  §§  1090,  1221. 

g  2031.  A  company  was  incorporated  for  the  erection  of  a  toll-bridge,  but  the  charter  con- 
tained no  provision  that  no  other  bridge  should  be  authorized  which  would  interfere  with  the 
business  of  the  company.  Held,  that  an  act  authorizing  the  erection  of  a  free  bridge  so 
near  the  first  bridge  as  to  deprive  the  first  company  of  its  tolls  did  not  impair  the  obligation 
of  a  contract    Ibid.    See  §  2210. 

§  2022.  A  grant  to  municipal  corporation  of  a  right  to  maintain  a  ferry  is  not  a  contract, 
and  may  be  revoked  by  the  legislature ;  and  especially  where  the  grant  is  to  continue  during 
the  pleasure  of  the  legislature.    East  Hartford  v.  Hartford  Bridge  Ck>.,  §§  2088-S6. 

§  2029.  A  grant  to  a  turnpike  company  at  the  time  when  railroads  were  unknown,  of  the 
monopoly  of  maintaining  bridges  over  a  river  within  certain  limits,  does  not  imply  a  contract 
not  to  pass  a  law  authorizing  a  railroad  to  erect  a  bridge  over  such  river  within  such  limits, 
constmcted  only  with  a  view  to  permit  the  crossing  of  its  cars  over  the  river,  and  provided 
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with  no  accommodations  for  foot  or  wagon  traveL    Bridge  Proprietors  v.  Hobc^eo  Co., 
§§2087-92.     See  §2210. 

§  2024.  In  granting  a  charter  a  state  may  make  a  contract  by  reference  to  a  prior  act,  and  a 
third  contract  may  be  made  by  reference  to  the  second  act.  The  Binghamton  Bridge, 
§§  209B-98. 

§  2025.  Where  a  state  grants  a  charter  for  the  erecti<Hi  of  a  bridge,  and  provides  that  no 
other  bridge  shall  be  built  within  a  certain  distance,  this  is  a  contract  within  the  constitn- 
tional  inhibition ;  and  the  provision  that  it  shall  not  be  lawful  to  Uaild  a  bridge  within  the 
limits  means  that  the  legislature  will  not  authorize  such  a  bridge.    Ibid,    See  §  2210. 

§  2026w  The  fact  that  a  corporation  is  chartered  tor  charitable  or  educational  purposes  does 
not  make  it  a  public  corporation,  subject  to  the  control  of  the  legislature ;  nor  does  the  fact 
that  the  object  of  the  charter,  as  therein  expressed,  is  "  to  encourage  the  laudable  and  chari- 
table design"  of  educating  the  Indians,  '-and,  also,  that  the  best  means  of  education  be  es- 
tablished "  in  the  V  province  of  New  Hampshire,  for  the  benefit  of  said  province,"  change  the 
rule.    Trustees  of  Dartmouth  College  v.  Woodward,  §§  2099-2117. 

§  2027.  The  rights  of  parties  remained  unchanged  by  the  Revolution ;  and  a  charte^t  granted 
by  the  king  of  England  to  a  corporation  established  in  the  province  of  New  Hampshire 
remained  a  contract  binding  upon  the  state  after  its  independence  was  acknowledged ;  and 
not  being  altered  prior  to  the  adoption  of  the  constitution,  it  came  within  the  purview  of  the 
olause  prohibiting  states  from  impairing  the  obligation  of  contracts.     Ibid. 

§  2028.  If  an  act  of  incorporation  be  a  grant  of  political  power,  if  it  create  a  civil  institu- 
tion to  be  employed  in  the  administration  of  the  government,  or  if  the  funds  of  the  corpora- 
tion be  public  property,  or  the  state  be  alone  interested  in  its  transactions,  then  the  state 
may,  at  its  will,  deprive  it  of  its  power ;  but  if  it  be  merely  a  private  eleemo63mary  institution, 
endowed  with  a  capacity  to  take  property  for  objects  unconnected  with  the  government,  with 
funds  bestowed  by  individuals  on  the  faith  of  the  charter,  the  disposition  and  management 
of  which  were  prescribed  by  them,  it  is  a  contract  in  its  strongest  sense,  which  no  legislature 
can  affect  by  amendatory  legislation.    Ibid, 

g  2029.  The  charter  granted  by  the  English  government  to  the  trustees  of  Dartmouth  Col- 
lege, to  found  an  educational  institution  for  the  benefit  of  New  Hampsliire,  the  Indians,  and 
education  in  general,  was  a  contract  the  obligation  of  which  the  legislature  of  New  Hamp- 
shire could  not  impair;  and  its  act  transferring  the  management  of  the  college  from  the 
board  of  trustees  named  in  the  charter  to  one  designated  by  the  act,  of  an  increased  number, 
and  appointed  as  provided  by  the  act«  of  which  the  governor  and  other  state  officers  were  to 
be  members,  and  making  other  changes,  was  an  unwarrantable  interference  with  the  rights 
of  the  college  and  its  trustees,  and  void.    Ibid, 

§  2030.  Contracts  made  by  a  corporation  with  private  individuals  do  not  interfere  with  the 
reserved  power  of  the  state  to  alter  or  modify  the  charter.  .  Pennsylvania  College  Cases, 
§§  2118-26.     See  §§  2198,  2220,  2222,  2224,  2289,  2240,  2245. 

§  2031.  Charters  of  corporations  are  executed  contracts,  and  cannot  be  altered  or  repealed 
against  the  consent  of  the  corporation.    Ibid,    See  §  2197. 

§  2032.  But  charters  may  be  altered  or  modified  where  the  power  to  do  so  is  reserved ; 
and  a  provision  that  a  charter  shall  not  be  altered  except  by  an  act  of  the  legislature  is  an 
implied  reservation  of  the  power.    Ibid,    See  §  2198. 

§  2033.  Under  the  reserved  power  to  alter  a  charter,  the  legislature  may  pass  an  act  merg- 
ing the  grantee  and  another  corporation  into  one  corporation.     Ibid. 

§  2034.  And  by  such  merger  and  the  grant  to  the  new  corporation  of  "all  the  capacities, 
powers,  privileges,  immunities  and  franchises  possessed  and  enjoyed  by  the  original  institu- 
tions," the  reserved  power  of  amendment  in  the  original  charters  was  not  lost.    Ibid„ 

§  2035.  Charters  of  private  corporations  are  executed  contracts,  and  unless  there  is  a  re- 
served power  for  such  purpose  they  cannot  be  altered  or  modified  against  the  consent  or  with- 
out the  default  of  the  corporation,  judicially  ascertained  and  declared.  Miller  v.  The  State, 
§§  2127-82.     See  §  2197. 

§  2036.  But  when  the  i)ower  is  reserved,  either  in  the  charter  or  by  a  general  law,  it  may 
be  exercised  without  conflicting  with  the  provision  protecting  contracts.     Ibid, 

§  2037.  Such  general  reserved  power  will  justify  the  legislature  in  giving  a  municipal  cor- 
poration such  an  increased  representation  in  the  board  of  control  as  to  permit  it  to  control 
the  corporate  affairs.    Ibid» 

§  2038.  Where  property  has  been  clothed  with  a  public  interest,  the  legislature  may  fix  a 
limit  to  that  which  shall  in  law  be  reasonable  for  its  use.  Peik  v,  Chicago  &  N.  W.  R'y  Co., 
§§  2188-37.     See  §§  1847,  1348,  2208. 

§  2039.  Until  congress  acts  in  the  matter,  it  is  within  the  power  of  the  state  legislature  to 
regulate  charges  on  a  railroad  running  into  another  state,  so  far  as  the  charges  are  of  a 
domestic  concern.    Ibid. 
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g  2040.  Bj  its  charter  a  railroad  company  was  authorized  to  charge  such  sums  for  trans- 
portation as  it  should  deem  reasonable.  The  constitution  provided  that  all  acts  for  the  crea- 
tion of  corporations  might  be  altered  or  repealed  at  any  time  after  their  passage.  Hetd,  that 
the  legislature  had  the  power  to  fix  a  maximum  rate  of  charges  for  fare  and  freight  upon 
the  transportation  of  persons  and  property  within  the  state,  or  taken  up  outside  the  state  and 
brought  within  it,  or  taken  up  inside  the  state  and  carried  without.     Ibid, 

§  2041.  And  the  legislature  retained  this  power  where  certain  companies  in  the  state  con- 
solidated with  a  company  of  another  state,  pursuant  to  an  act  which  provided  that  the  consol- 
idated company  should  remain  subject  to  the  laws  of  the  state.    Ibid. 

%  2042.  The  mere  fact  that  a  legislature  does  not  avail  itself  of  its  power  to  regulate  the 
rates  of  transportation  by  a  corporation,  for  more  than  twenty  years  after  incorporating  it, 
does  not  affect  its  powers,     Chicago,  Burlington  &  Quincy  R.  Co.  v.  Iowa,  g§  2138-42. 

§  2043.  Where  a  railroad  company  had  the  power  to  establish  by-laws  and  make  rules  and 
regulations,  etc.,  subject  at  all  times  to  such  rules  and  regulations  as  the  legislature  might 
enact  and  provide,  a  law  of  the  state  dividing  the  railroads  into  classes,  and  fixing  maximum 
rates  of  charges,  does  not  impair  the  obligation  of  the  contract.    Ibid. 

§  2044.  Neither  does  it  affect  the  case  that  before  the  power  was  exercised  the  company 
had  pledged  its  income  as  security  for  the  payment  of  debts  incurred,  and  had  leased  its  road 
to  a  tenant  that  relied  upon  the  earnings  for  the  means  of  paying  the  agreed  rent.    Ibid. 

§  2045.  Where  the  right  of  a  railroad  comppany  to  establish  a  schedule  of  freight  and  fares 
within  certain  limits  is  subject  to  legislative  control,  and  the  road  is  consolidated  with  another 
road,  forming  a  new  company,  the  new  company  succeeding  to  its  franchises,  it  remains  sub- 
ject to  the  same  revisory  power.    Tilley  v.  Savannah,  etc.,  R.  Co.,  §§  2148-57. 

§  2046.  Where  a  railroad  was  authorized  to  build  its  road  from  some  point  in  a  city  to  be 
approved  by  the  city  council,  and  the  city  council  afterwards  approved  a  point,  but  specially 
reserved  all  its  powers,  except  such  as  were  necessary  to  the  construction  of  said  road  and 
connecting  it  with  the  depot  of  the  company,  the  city  had  the  power  to  forbid  the  said  rail- 
road to  run  any  locomotives  or  trains  on  the  street  whereon  its  road  was  built.  Railroad 
Co.  V.  Richmond,  §s5  215&-60. 

§  2047.  The  inhibition  against  laws  impairing  the  obligation  of  contracts  does  not  interfere 
with  the  regulation  of  the  civil  institutions  of  a  state.  The  contracts  protected  are  those  that 
relate  to  property  rights,  not  governmental.    Stone  v.  Mississippi,  §§  2161-64. 

§  2048.  A  charter  to  a  lottery  company  may  be  revoked  without  impairing  the  obligation 
of  a  contract.    Such  charter  is  not  a  contract,  but  a  mere  license.    Ibid.    See  §  2215. 

§  2049.  Where  the  charter  of  a  corporation  adopts  the  provisions  of  an  act  which  reserves 
the  power  to  repeal,  modify,  etc.,  the  repeal  of  this  act  by  an  act  which  reserves  the  same 
power  does  not  impair  the  obligation  of  a  contract.  Beer  Co.  v.  Massachusetts,  §§  2165-69. 
See  §  2198. 

§  2050.  And  where  the  company  was  chartered  for  the  purpose  of  manufacturing  and  sell- 
ing liquors,  the  adoption  of  a  prohibitory  liquor  law  does  not  impair  the  obligation  of  a  con- 
tract.   Such  an  act  is  authorized  under  the  police  power  of  the  state.    Ibid. 

§  2051.  The  reservation  to  the  legislature  of  authority  to  make  any  alteration  or  amend- 
ment of  a  charter  authorizes  it  to  make  any  change  which  will  not  defeat  or  substantially 
impair  the  object  of  the  grant  or  the  rights  which  have  vested  under  it.  Holyoke  Co.  v.  Ly- 
man, §^  2170-76.    See  §  2198. 

§  2052.  And  where  a  company  is  authorized  to  erect  a  dam,  but  is  required  to  pay  damages 
to  the  owners  of  fishing  rights  above  the  dam,  and  is  not  exempted  from  the  duty  of  main- 
taining fish  ways,  a  law  which  requires  the  original  or  any  subsequent  owners  to  maintain 
fish  ways  does  not  impair  the  obligation  of  the  contract.    Ibid. 

§  2058.  By  its  charter  a  bank  was  authorized  to  receive,  retain  and  dispose  of  goods,  chat- 
tels and  effects.  Under  this  power  it  received  a  note  and  disposed  of  it.  Before  the  transfer 
of  the  note  an  act  was  passed  making  it  unlawful  for  the  bank  to  transfer  any  note,  and  pro- 
viding that  a  suit  on  any  note  transferred  by  the  bank  should  abate.  Held,  that  this  act 
impaired  the  obligation  of  the  contract  of  the  state  with  the  bank,  as  well  as  that  of  the 
maker  of  the  note  with  the  bank.    Planters*  Bank  v.  Sharp,  §§  2177-87. 

g  2054.  In  the  exercise  of  the  right  of  eminent  domain  a  state  may  resume  or  extinguish 
a  corporate  franchise  without  impairing  the  obligation  of  a  contract.  Thus  a  toll-bridge,  be- 
longing to  a  corporation,  may  be  taken  and  laid  out  as  a  part  of  a  public  highway.  West 
River  Bridge  Co.  v.  Dix,  §§  2188-90. 

§  2055.  A  clause  in  the  charter  of  a  corporation,  making  stockholders  personally  liable  for 
the  debts  of  the  company,  cannot  be  repealed  as  against  debts  contracted  before  the  repeal 
without  impairing  the  obligation  of  a  contract.     Hawthorne  v,  Calef,  §§  2191-93.     See  §  2212. 

§  2056.  The  articles  pf  association  of  a  corporation,  made  pursuant  to  the  provisions  of  the 
general  banking  law,  provided  that  the  stockholders  should  not  be  personally  liable  for  the 
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debtfi  of  the  company.  One  section  of  the  general  banking  act  provided  that  "  the  legislature 
may  at  any  time  alter  or  repeal  this  act."  Seld,  that  a  constitutional  provision*  and  an  act 
passed  to  enforce  it,  by  which  stockholders  were  made  liable  for  debts  contracted  after  a  cer- 
tain date  in  the  future,  did  not  impair  the  obligation  of  a  contract.  Sherman  v.  Smith, 
§§  2194-96. 

§  2057.  A  reservation  in  an  act  of  the  power  to  alter  or  repeal  it  is  a  reservation  of  a  power 
to  alter  or  repeal  all  or  any  one  of  its  terms  and  conditions.  Ibid.  See  §§  2198,  2220,  2222, 
2224,  2239,  2240.  2245. 

[Notes.— See  §§2197-2217.] 

CHARLES  RIVER  BRIDGE  v.  WARREN  BRIDGE. 

(11  Peters,  420-650.    1887.) 

Ebrob  to  the  Saprenie  Judicial  Court  of  Massachusetts. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  The  questions  involved  in  this  case  are  of  the  gravest 
character,  and  the  court  have  given  to  them  the  most  anxious  and  deliberate 
consideration.  The  value  of  the  right  claimed  by  the  plaintififs  is  large  in 
amount;  and  many  persons  may  no  doubt  be  seriously  affected  in  their  pecun- 
iary interests  by  any  decision  which  the  court  may  pronounce;  and  the  questions 
which  have  been  raised  as  to  the  power  of  the  several  states,  in  relation  to  the 
corporations  they  have  chartered,  are  pregnant  with  important  consequences; 
not  only  to  the  individuals  who  are  concerned  in  the  corporate  franchises,  but 
to  the  communities  in  which  they  exist.  The  court  are  fully  sensible  that  it  is 
their  duty,  in  exercising  the  high  powers  conferred  on  them  by  the  constitution 
of  the  United  States,  to  deal  with  these  great  and  extensive  interests  with  the 
utmost  caution;  guarding,  as  far  as  they  have  the  power  to  do  so,  the  rights  of 
property,  and  at  the  same  time  carefully  abstaining  from  any  encroachment  on 
the  rigiits  reserved  to  the  states. 

It  appears  from  the  record  that  in  the  year  1650  the  legislature  of  Massa- 
chusetts granted  to  the  president  of  Harvard  College  the  liberty  and  power 
to  dispose  of  the  ferry  from  Charlestown  to  Boston,  by  lease  or  otherwise,  in 
the  behalf  and  for  the  behoof  of  the  college;  and  that,  under  that  grant,  the 
college  continued  to  hold  and  keep  the  ferry  by  its  lessees  or  agents,  and  to  re- 
ceive the  profits  of  it  until  1785.  In  the  last-mentioned  year,  a  petition  was 
presented  to  the  legislature,  by  Thomas  Russell  and  others,  stating  the  incon- 
venience of  the  transportation  by  ferries  over  Charles  river,  and  the  public 
advantages  that  would  result  from  a  bridge;  and  praying  to  be  incorporated  for 
the  purpose  of  erecting  a  bridge  in  the  place  where  the  ferry  between  Boston 
and  Charlestown  was  then  kept.  Pursuant  to  this  petition,  the  legislature,  on 
the  9th  of  March,  17S5,  passed  an  act  incorporating  a  company,  by  the  name 
of  "  The  Proprietors  of  the  Charles  River  Bridge,"  for  the  purposes  mentioned 
in  the  petition.  Under  this  charter  the  company  were  empowered  to  erect  a 
bridge,  in  "the  place  where  the  ferry  was  then  kept;"  certain  tolls  were 
granted,  and  the  charter  was  limited  to  forty  years  from  the  first  opening  of 
the  bridge  for  passengers;  and  from  the  titne  the  toll  commenced,  until  the 
expiration  of-  this  term,  the  company  were  to  pay  £200,  annually,  to  Harvard 
College,  and  at  the  expiration  of  the  forty  years  the  bridge  was  to  be  the 
property  of  the  commonwealth ;  "  saving  (as  the  law  expresses  it)  to  the  said 
college  or  university  a  reasonable  annual  compensation  for  the  annual  income 
of  the  ferry  which  they  might  have  received  had  not  the  said  bridge  been 
erected." 

The  bridge  was  accordingly  built,  and  was  opened  for  passengers  on  the  17ih 
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of  Jone,  1786.  In  1792  the  charter  was  extended  to  seventy  years  from  the 
opening  of  the  bridge,  and  at  the  expiration  of  that  time  it  was  to  belong  to 
the  commonwealth.  The  corporation  have  regularly  paid  to  the  college  the 
annual  sum  of  £200,  and  have  performed  all  of  the  duties  imposed  on  them  by 
the  terms  of  their  charter.  In  1828  the  legislature  of  Massachusetts  incor- 
porated a  company  by  the  name  of  "  The  Proprietors  of  the  Warren  Bridge," 
for  the  purpose  of  erecting  another  bridge  over  Charles  river.  This  bridge  is 
onl}"  sixteen  rods,  at  its  commencement  on  the  Charlestown  side,  from  the  com- 
mencement of  the  bridge  of  the  plaintiffs ;  and  they  are  about  fifty  rods  apart 
at  their  termination  on  the  Boston  side.  The  travelers  who  pass  over  either 
bridge  proceed  from  Charlestown  square,  which  receives  the  travel  of  many 
great  public  roads  leading  from  the  country;  and  the  passengers  and  travelers 
who  go  to  and  from  Boston  used  to  pass  over  the  Charles  River  Bridge,  from 
and  through  this  square,  before  the  erection  of  the  Warren  Bridge. 

The  Warren  Bridge,  by  the  terms  of  its  charter,  was  to  be  surrendered  to 
the  state  as  soon  as  the  expenses  of  the  proprietors  in  building  and  supporting 
it  should  be  reimbursed;  but  this  period  was  not,  in  any  event,  to  exceed  six 
years  from  the  time  the  company  commenced  receiving  toll. 

When  the  original  bill  in  this  case  was  filed,  the  Warren  Bridge  had  not  been 
built;  and  the  bill  was  filed  after  the  passage  of  the  law,  in  order  to  obtain  an 
injunction  to  prevent  its  erection,  and  for  general  relief.  The  bill,  among 
other  things,  charged,  as  a  ground  for  relief,  that  the  act  for  the  erection  of  the 
Warren  Bridge  impaired  the  obligation  of  the  contract  between  the  common- 
wealth and  the  proprietors  of  the  Charles  Eiver  Bridge,  and  was  therefore 
repugnant  to  the  constitution  of  the  United  States.  Afterwards  a  supplemental 
bill  was  filed,  stating  that  the  bridge  had  then  been  so  far  completed  that  it 
had  been  opened  for  travel,  and  that  divers  persons  had  passed  over,  and  thus 
avoided  the  payment  of  the  toll  which  would  otherwise  have  been  received  by 
the  plaintiffs.  The  answer  to  the  supplemental  bill  admitted  that  the  bridge 
had  been  so  far  completed  that  foot  passengers  could  pass,  but  denied  that  any 
persons  but  the  workmen  and  the  superintendents  had  passed  over  with  their 
consent.  In  this  state  of  the  pleadings  the  cause  came  on  for  hearing  in  the 
supreme  judicial  court  for  the  county  of  Suffolk,  in  the  commonwealth  of 
Massachusetts,  at  November  term,  1829,  and  the  court  decided  that  the  act  in- 
corporating the  Warren  Bridge  did  not  impair  the  obligation  of  the  contract 
with  the  proprietors  of  the  Charles  Eiver  Bridge,  and  dismissed  the  complain- 
ants' bill ;  and  the  case  is  brought  here  by  writ  of  error  from  that  decision.  It 
is,  however,  proper  to  state  that  it  is  understood  that  the  state  court  was 
equally  divided  npon  the  question,  and  that  the  decree  dismissing  the  bill 
upon  the  ground  above  stated  was  pronounced  by  a  majority  of  the  court  for 
the  purpose  of  enabling  the  complainants  to  bring  the  question  for  decision 
before  this  court. 

In  the  argument  here  it  was  admitted  that  since  the  filing  of  the  supple- 
mental bill  a  sufficient  amount  of  toll  had  been  received  by  the  proprietors  of 
the  Warren  Bridge  to  reimburse  all  their  expenses,  and  that  the  bridge  is  now 
the  property  of  the  state,  and  has  been  made  a  free  bridge ;  and  that  the  value 
of  the  franchise  granted  to  the  proprietors  of  the  Charles  Biver  Bridge  has,  by 
this  means,  been  entirely  destroyed.  If  the  complainants  deemed  these  facts 
material,  they  ought  to  have  been  brought  before  the  state  court  by  a  supple- 
mental bill,  and  this  court,  in  pronouncing  its  judgment,  cannot  regularly 
notice  them.    But  in  the  view  which  the  court  take  of  this  subject,  these  addi- 
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tional  circumstances  would  not  in  any  degree  influence  their  decision.  And  as 
they  are  conceded  to  be  true,  and  the  case  has  been  argued  on  that  ground,  and 
the  controversy  has  been  for  a  long  time  depending,  and  all  parties  desire  a 
final  end  of  it;  and  as  it  is  of  importance  to  them  that  the  principles  on  which 
this  court  decide  should  not  be  misunderstood,  the  case  will  be  treated  in  the 
opinion  now  delivered  as  if  these  admitted  facts  were  regularly  before  us.  A 
good  deal  of  evidence  has  been  offered  to  show  the  nature  and  extent  of  the 
ferry  right  granted  to  the  college,  and  also  to  show  the  rights  claimed  by  the 
proprietors  of  the  bridge  at  different  times,  by  virtue  of  their  charter,  and 
the  opinions  entertained  by  committees  of  the  legislature  and  others  upon  that 
subject.  But  as  these  circumstances  do  not  affect  the  judgment  of  this  court, 
it  is  unnecessary  to  recapitulate  them. 

The  plaintiffs  in  error  insist  mainly  upon  two  grounds:  1.  That  by  virtue  of 
the  grant  of  1650  Harvard  College  was  entitled,  in  perpetuity,  to  the  right  of 
keeping  a  ferry  between  Charlestown  and  Boston;  that  this  right  was  exclu- 
sive, and  that  the  legislature  had  not  the  power  to  establish  another  ferry  on 
the  same  line  of  travel,  because  it  would  infringe  the  rights  of  the  college;  and 
that  these  rights,  upon  the  erection  of  the  bridge  in  the  place  of  the  ferry, 
under  the  charter  of  1785,  were  transferred  to,  and  became  vested,  in  "  the  pro- 
prietors of  the  Charles  Kiver  Bridge;"  and  that  under  and  by  virtue  of  this 
transfer  of  the  ferry  right  the  rights  of  the  bridge  company  were  as  exclusive 
in  that  line  of  travel  as  the  rights  of  the  ferry.  2.  That  independently  of  the 
ferry  right,  the  acts  of  the  legislature  of  Massachusetts  of  1785  and  1792,  by 
their  true  construction,  necessarily  implied  that  the  legislature  would  not  au- 
thorize another  bridge,  and  especiallj^  a  free  one,  by  the  side  of  this  and  placed 
in  the  same  line  of  travel,  whereby  the  franchise  granted  to  the  "Proprietors 
of  the  Charles  Kiver  Bridge"  should  be  rendered  of  no  value;  and  the  plaint- 
iffs in  error  contend  that  the  grant  of  the  ferry  to  the  college,  and  of  the  char- 
ter to  the  proprietors  of  the  bridge,  are  both  contracts  on  the  part  of  the  state, 
and  that  the  law  authorizing  the  erection  of  the  Warren  Bridge,  in  1828, 
impairs  the  obligation  of  one  or  both  of  these  contracts. 

§  2058.  A  state  law  raay  he  retrospective  and  devest  vested  rights^  and  yet  he 
constitutional^  unless  it  impairs  the  obligations  of  contracts. 

It  is  very  clear  that  in  the  form  in  which  this  case  comes  before  us,  being  a 
writ  of  error  to  a  state  court,  the  plaintiffs,  in  claiming  under  either  of  these 
rights,  must  place  themselves  on  the  ground  of  contract,  and  cannot  support 
themselves  upon  the  principle  that  the  law  devests  vested  rights.  It  is  well 
settled  by  the  decisions  of  this  court  that  a  state  law  may  be  retrospective  in 
its  character,  and  may  devest  vested  rights,  and  yet  not  violate  the  constitution 
of  the  United  States,  unless  it  also  impairs  the  obligation  of  a  contract.  In  2 
Pet.,  413,  Satterlee  v.  Matthewson,  this  court,  in  speaking  of  the  state  law  then 
before  them,  and  interpreting  the  article  in  the  constitution  of  the  United 
States  which  forbids  the  states  to  pass  laws  impairing  the  obligation  of  con- 
tracts, uses  the  following  language :  '^  It  (the  state  law)  is  said  to  be  retrospect^ 
ive;  be  it  so.  But  retrospective  laws  which  do  not  impair  the  obligation  of 
contracts,  or  partake  of  the  character  of  ex  post  facto  laws,  are  not  condemned 
or  forbidden  by  any  part  of  that  instrument"  (the  constitution  of  the  United 
States).  And  in  another  passage  in  the  same  case  the  court  say :  "  The  objec- 
tion, however,  most  pressed  upon  the  court,  and  relied  upon  by  the  counsel  for 
the  plaintiff  in  error,  was  that  the  effect  of  this  act  was  to  devest  rights  which 

were  vested  by  law  in  Satterlee.    There  is  certainly  no  part  of  the  constitutioa 
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of  the  United  States  which  applies  to  a  state  law  of  this  description;  nor  are 
'we  aware  of  any  decision  of  this  or  of  any  circuit  court  which  has  condemned 
such  a  law  upon  this  ground,  provided  its  effect  be  not  to  impair  the  obligation 
of  a  contract/'  The  same  principles  were  reaffirmed  in  this  court  in  the  late 
case  of  Watson  v.  Mercer,  decided  in  1834,  8  Pet.,  110  (§§  1849-51,  supra): 
**  as  to  the  first  point  (say  the  court),  it  is  clear  that  this  court  has  no  right  to 
pronounce  an  act  of  the  state  legislature  void,  as  contrary  to  the  constitution 
of  the  United  States,  from  the  mere  fact  that  it  devests  antecedent  vested  rights 
of  property.  The  constitution  of  the  United  States  does  not  prohibit  the  states 
from  passing  retrospective  laws  generally,  but  only  ex  post  facto  laws." 

§  2039.  Exclusive  privileges  g7*anted  to  parties  to  establish  a  ferry  are  de- 
stroyed if  they  abandon  the  ferry  and  erect  a  bridge  in  its  place. 

After  these  solemn  decisions  of  this  court  it  is  apparent  that  the  plaintiffs  in 
error  cannot  sustain  themselves  here  either  upon  the  ferry  right  or  the  charter 
to  the  bridge,  upon  the  ground  that  vested  rights  of  property  have  been  de- 
vested by  the  legislature.  And  whether  they  claim  under  the  ferry  right  or 
the  charter  to  the  bridge,  they  must  show  that  the  title  which  they  claim  was 
acquired  by  contract,  and  that  the  terms  of  that  contract  have  been  violated 
by  the  charter  to  the  Warren  Bridge.  In  other  words,  they  must  show  that 
the  state  had  entered  into  a  contract  with  them,  or  those  under  whom  they 
claim,  not  to  establish  a  free  bridge  at  the  place  where  the  Warren  Bridge  is 
erected.  Such,  and  such  only,  are  the  principles  upon  which  the  plaintiffs  in 
error  can  claim  relief  in  this  case.  The  nature  and  extent  of  the  ferry  right 
granted  to  Harvard  College,  in  1650,  must'depend  upon  the  laws  of  Massachu- 
setts, and  the  character  and  extent  of  this  right  has  been  elaborately  discussed 
at  the  bar.  But  in  the  view  which  the  court  take  of  the  case  before  them,  it  is 
not  necessary  to  express  any  opinion  on  these  questions.  For  assuming  that 
the  grant  to  Harvard  College  and  the  charter  to  the  bridge  company  were  both 
contracts,  and  that  the  ferry  right  was  as  extensive  and  exclusive  as  the  plaint- 
iffs contend  for,  still  they  cannot  enlarge  the  privileges  granted  to  the  bridge, 
unless  it  can  be  shown  that  the  rights  of  Harvard  College  in  this  ferry  have, 
by  assignment,  or  in  some  other  way,  been  transferred  to  the  proprietors  of  the 
Charles  Biver  Bridge,  and  still  remain  in  existence,  vested  in  them,  to  the  same 
extent  with  that  in  which  they  were  held  and  enjoyed  by  the  college  before  the 
bridge  was  built. 

It  has  been  strongly  pressed  upon  the  court,  by  the  plaintiffs  in  error,  tbat 
these  rights  are  still  existing,  and  are  now  held  by  the  proprietors  of  the  bridge. 
If  this  franchise  still  exists,  there  must  be  somebody  possessed  of  authority  to 
use  it,  and  to  keep  the  ferry.  Who  could  now  lawfully  set  up  a  ferry  where 
the  old  one  was  kept?  The  bridge  was  built  in  the  same  place,  and  its  abut- 
ments occupied  the  landings  of  the  ferry.  The  transportation  of  passengers  in 
boats,  from  landing  to  landing,  was  no  longer  possible ;  and  the  ferry  was  as 
effectually  destroyed  as  if  a  convulsion  of  nature  had  made  there  a  passage  of 
dry  land.  The  ferry  then,  of  necessity,  ceased  to  exist  as  soon  as  the  bridge 
Tvas  erected ;  and  when  the  ferry  itself  was  destroyed,  how  can  rights  which 
were  incident  to  it  be  supposed  to  survive?  The  exclusive  privileges,  if  they 
bad  such,  must  follow  the  fate  of  the  ferry,  and  can  have  no  legal  existence 
without  it;  and  if  the  ferry  right  had  been  assigned  by  the  college  in  due  and 
legal  form,  to  the  proprietors  of  the  bridge,  they  themselves  extinguished  that 
right  when  they  erected  the  bridge  in  its  place.  It  is  not  supposed  by  any  one 
tbat  the  bridge  company  have  a  right  to  keep  a  ferry.    Ko  such  right  is  claimed 
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for  them,  nor  can  be  claimed  for  them,  ander  their  charter  to  erect  a  bridge; 
and  it  is  difBcalt  to  imagine  how  ferry  rights  can  be  held  by  a  corporation,  or 
an  individual,  who  have  no  right  to  keep  a  ferry.  It  is  clear  that  the  incrdent 
must  follow  the  fate  of  the  principal,  and  the  privilege  connected  with  property 
cannot  survive  the  destruction  of  the  property;  and  if  the  ferry  right  in  Har- 
vard College  was  exclusive,  and  had  been  assigned  to  the  proprietors  of  the 
bridge,  the  privilege  of  exclusion  could  not  remain  in  the  hands  of  their  assign- 
ees, if  those  assignees  destroyed  the  ferry. 

§  2060.  The  assignment  of  the  ferry  rigJU  of  the  bridge  proprietors  is  not 
proved. 

But  upon  what  ground  can  the  plaintiffs  in  error  contend  that  the  ferry  rights 
of  the  college  have  been  transferred  to  the  proprietors  of  the  bridge?  If  they 
have  been  thus  transferred,  it  must  be  by  some  mode  of  transfer  known  to  the 
law,  and  the  evidence  relied  on  to  prove  it  can  be  pointed  out  in  the  record. 
How  was  it  transferred?  It  is  not  suggested  that  there  ever  was,  in  point  of 
fact,  a  deed  of  conveyance  executed  by  the  college  to  the  bridge  company.  Is 
there  any  evidence  in  the  record  from  which  such  a  conveyance  may,  upon  legal 
principle,  be  presumed?  The  testimony  before  the  court,  so  far  from  laying 
the  foundation  for  such  a  presumption,  repels  it  in  the  most  positive  terms. 
The  petition  to  the  legislature,  in  1785,  on  which  the  charter  was  granted,  does 
not  suggest  an  assignment,  nor  any  agreement  or  consent  on  the  part  of  the 
college;  and  the  petitioners  do  not  appear  to  have  regarded  the  wishes  of  that 
institution  as  by  any  means  necessary  to  insure  their  success.  They  place  their 
application  entirely  on  considerations  of  public  interest  and  public  convenience, 
and  the  superior  advantages  of  a  communication  across  Charles  river  by  a 
bridge,  instead  of  a  ferry.  The  legislature,  in  granting  the  charter,  show  by 
the  language  of  the  law  that  they  acted  on  the  principles  assumed  by  the  peti- 
tioners. The  preamble  recites  that  the  bridge  *'  will  be  of  great  public  utility ; " 
and  that  is  the  only  reason  they  assign  for  passing  the  law  which  incorporates 
this  company.  The  validity  of  the  charter  is  not  made  to  depend  on  the  con- 
sent of  the  college,  nor  of  any  assignment  or  surrender  on  their  part;  and  the 
legislature  deal  with  the  subject  as  if  it  were  one  exclusively  within  their  own 
power,  and  as  if  the  ferry  right  were  not  to  be  transferred  to  the  bridge  com- 
pany, but  to  be  extinguished;  and  they  appear  to  have  acted  on  the  principle 
that  the  state,  by  virtue  of  its  sovereign  powers  and  eminent  domain,  had  a 
right  to  take  away  the  franchise  of  the  ferry,  because,  in  their  judgment,  the 
public  interest  and  convenience  would  be  better  promoted  by  a  bridge  in  the 
same  place;  and  upon  that  principle  they  proceed  to  make  a  pecuniary  compen- 
sation to  the  college  for  the  franchise  thus  taken  away ;  and  as  there  is  an 
express  reservation  of  a  continuing  pecuniary  compensation  to  the  college 
when  the  bridge  shall  become  the  property  of  the  state,  and  no  provision  what- 
ever for  the  restoration  of  the  ferry  right,  it  is  evident  that  no  such  right  was 
intended  to  be  reserved  or  continued.  The  ferr}^  with  all  its  privileges,  was  in- 
tended to  be  forever  at  an  end,  and  a  compensation  in  money  was  given  in  lieu 
of  it.  The  college  acquiesced  in  this  arrangement,  and  there  is  proof,  in  the 
record,  that  it  was  all  done  with  their  consent.  Can  a  deed  of  assignment  to 
the  bridge  company  which  would  keep  alive  the  ferry  rights  in  their  hands  be 
presumed  under  such  circumstances?  Do  not  the  petition,  the  law  of  incorpo- 
ration, and  the  consent  of  the  college  to  the  pecuniary  provision  made  for  it  in 
perpetuity,  all  repel  the  notion  of  an  assignment  of  its  rights  to  the  bridge 

company,  and  prove  that  every  party  to  this  proceeding  intended  that  its  fran- 
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chises,  whatever  they  were,  should  be  resamed  by  the  state,  and  be  no  longer 
held  by  any  individual  or  corporation?  With  such  evidence  before  us,  there 
can  be  no  ground  for  presuming  a  conveyance  to  the  plaintiffs.  There  was  no 
reason  for  such  a  conveyance.  There  was  every  reason  against  it,  and  the 
arrangements  proposed  by  the  charter  to  the  bridge  could  not  have  been 
carried  into  full  effect  unless  the  rights  of  the  ferry  were  entirely  extin- 
guished. 

It  is,  however,  said  that  the  payment  of  the  £200  a  year  to  the  college,  as 
provided  for  in  the  law,  gives  to  the  proprietors  of  the  bridge  an  equitable 
claim  to  be  treated  as  the  assignees  of  their  interest,  and  by  substitution,  upon 
chancery  principles,  to  be  clothed  with  all  their  rights.  The  answer  to  this 
argument  is  obvious.  This  annual  sum  was  intended  to  be  paid  out  of  the 
proceeds  of  the  tolls  which  the  company  were  authorized  to  collect.  The 
amount  of  the  tolls,  it  must  be  presumed,  was  graduated  with  a  view  to  this 
incumbrance,  as  well  as  to  every  other  expenditure  to  which  the  company 
might  be  subjected  under  the  provisions  of  their  charter.  The  tolls  were  to 
be  collected  from  the  public,  and  it  was  intended  that  the  expense  of  the  an- 
nuity to  Harvard  College  should  be  borne  by  the  public,  and  it  is  manifest  that 
it  was  so  borne  from  the  amount  which  it  is  admitted  they  received  until  the 
Warren  Bridge  was  erected.  Their  agreement,  therefore,  to  pay  that  sum  can 
give  them  no  equitable  right  to  be  regarded  as  the  assignees  of  the  college, 
and  certainly  can  furnish  no  foundation  for  presuming  a  conveyance;  and  as 
the  proprietors  of  the  bridge  are  neither  the  legal  nor  equitable  assignees  of 
the  college,  it  is  not  easy  to  perceive  how  the  ferry  franchise  can  be  invoked  in 
aid  of  their  claims,  if  it  were  even  still  a  subsisting  privilege  and  had  not  been 
resumed  by  the  state  for  the  purpose  of  building  a  bridge  in  its  place. 

Neither  can  the  extent  of  the  pre-existing  ferry  right,  whatever  it  may  have 
been,  have  any  influence  upon  the  construction  of  the  written  charter  for  the 
bridge.  It  does  not,  by  any  means,  follow,  that  because  the  legislative  power 
in  Massachusetts,  in  1650,  may  have  granted  to  a  justly  favored  seminary  of 
learning  the  exclusive  right  of  ferry  between  Boston  and  Charlestown,  they 
would,  in  1785,  give  the  same  extensive  privilege  to  another  corporation,  who 
were  about  to  erect  a  bridge  in  the  same  place.  The  fact  that  such  a  right 
was  granted  to  the  college  cannot,  by  any  sound  rule  of  construction,  be  used 
to  extend  the  privileges  of  the  bridge  company  beyond  what  the  words  of  the 
charter  naturally  and  legally  import.  Increased  population,  longer  experi- 
enced in  legislation,  the  different  character  of  the  corporations  which  owned 
the  ferry  from  that  which  owned  the  bridge,  might  well  have  induced  a  change 
in  the  policy  of  the  state  in  this  respect,  and  as  the  franchise  at  the  ferry,  and 
that  of  the  bridge,  are  different  in  their  nature,  and  were  each  established  by 
separate  grants,  which  have  no  words  to  connect  the  privileges  of  the  one  with 
the  privileges  of  the  other,  there  is  no  rule  of  legal  interpretation  which  would 
authorize  the  court  to  associate  these  grants  together,  and  to  infer  that  any 
privilege  was  intended  to  be  given  to  the  bridge  compan}^  merely  because  it 
had  been  conferred  on  the  ferry.  The  charter  to  the  bridge  is  a  written  instru- 
ment which  must  speak  for  itself,  and  be  interpreted  by  its  own  terms. 

§  2061.  In  chaiierB  of  inoorporationy  any  ambiguity  i$  construed  against  the 
oarporaiUm. 

This  brings  us  to  the  act  of  the  legislature  of  Massachusetts,  of  1785,  by 
which  the  plaintiffs  were  incorporated  by  the  name  of  ''  The  Proprietors  of  the 
Charles  River  Bridge,"  and  it  is  here  and  in  the  law  of  1792,  prolonging  their 
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charter,  that  we  must  look  for  the  extent  and  nature  of  the  franchise  conferred 
upon  the  plaintiffs. 

Much  has  been  said  in  the  argument  of  the  principles  of  construction  by 
which  this  law  is  to  be  expounded,  and  what  undertakings,  on  tlie  part  of  the 
state,  may  be  implied.  The  court  think  there  can  be  no  serious  difficulty  on 
that  head.  It  is  the  grant  of  certain  franchises  by  the  public  to  a  private  cor- 
poration, and  in  a  matter  where  the  public  interest  is  concerned.  The  rule  of 
construction  in  such  cases  is  well  settled,  both  in  England,  and  by  the  decisions 
of  our  own  tribunals.  In  2  Barn.  &  Ad.,  793,  in  the  case  of  Stourbridge  Canal 
V.  Wheeley,  the  court  say:  "The  canal  having  been  made  under  an  act  of 
parliament,  the  rights  of  the  plaintiffs  are  derived  entirely  from  that.  act.  This, 
like  many  other  cases,  is  a  bargain  between  a  company  of  adventurers  and  the 
public,  the  terms  of  which  are  expressed  in  the  statute,  and  the  rule  of  con-, 
struction  in  all  such  cases  is  now  fully  established  to  be  this:  that  any  ambi* 
guity  in  the  terms  of  the  contract  must  operate  against  the  adventurers,  and 
in  favor  of  the  public,  and  the  plaintiffs  can  claim  nothing  that  is  not  clearly 
given  them  by  the  act."  And  the  doctrine  thus  laid  down  is  abundantly  sus- 
tained by  the  authorities  referred  to  in  this  decision.  The  case  itself  was  as 
strong  a  one  as  could  well  be  imagined  for  giving  to  the  canal  company,  by 
implication,  a  right  to  the  tolls  they  demanded.  Their  canal  had  been  used  by 
the  defendants,  to  a  very  considerable  extent,  in  transporting  large  quantities 
of  coal.  The  rights  of  all  persons  to  navigate  the  canal  were  expressly  secured  by 
the  act  of  parliament,  so  that  the  company  could  not  prevent  them  from  using 
it,  and  the  toll  demanded  was  admitted  to  be  reasonable.  Yet,  as  they  only 
used  one  of  the  levels  of  the  canal,  and  did  not  pass  through  the  locks;  and 
the  statute,  in  giving  the  right  to  exact  toll,  had  given  it  for  articles  which 
passed  "  through  any  one  or  more  of  the  locks,"  and  had  said  nothing  as  to  toll 
for  navigating  one  of  the  levels,  the  court  held  that  the  right  to  demand  toll, 
in  the  latter  case,  could  not  be  implied,  and  that  the  company  were  not  entitled 
to  recover  it.  This  was  a  fair  case  for  an  equitable  construction  of  the  act  of 
incorporation,  and  for  an  implied  grant,  if  such  a  rule  of  construction  could 
ever  be  permitted  in  a  law  of  that  description.  For  the  canal  had  been  made 
at  the  expense  of  the  company ;  the  defendants  had  availed  themselves  of  the 
fruits  of  their  labors,  and  used  the  canal  freely  and  extensively  for  their  own 
profit.  Still,  the  right  to  exact  toll  could  not  be  implied,  because  such  a  priv- 
ilege was  not  found  in  the  charter. 

Borrowing,  as  we  have  done,  our  system  of  jurisprudence  from  the  English 
law,  and  having  adopted  in  ever}''  other  case,  civil  and  criminal,  its  rules  for  the 
construction  of  statutes,  is  there  anything  in  our  local  situation,  or  in  the  nature 
of  our  political  institutions,  which  should  lead  us  to  depart  from  the  principle 
where  corporations  are  concerned?  Are  we  to  apply  to  acts  of  incorporation  a 
rule  of  construction  differing  from  that  of  the  English  law,  and,  by  implication, 
make  the  terms  of  a  charter  in  one  of  the  states  more  unfavorable  to  the  pub- 
lic than  upon  an  act  of  parliament,  framed  in  the  same  words,  would  be  sanc- 
tioned in  an  English  court?  Can  any  good  reason  be  assigned  for  excepting 
this  particular  class  of  cases  from  the  operation  of  the  general  principle,  and 
for  introducing  a  new  and  adverse  rule  of  construction  in  favor  of  corporations, 
while  we  adopt  and  adhere  to  the  rules  of  construction  known  to  the  English 
common  law,  in  every  other  case,  without  exception?  We  think  not;  and  it 
would  present  a  singular  spectacle,  if,  while  the  courts  in  England  are  restrain- 
ing within  the  strictest  limits  the  spirit  of  monopoly,  and  exclusive  privileges 
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tn  nature  of  monopolies,  and  confining  corporations  to  the  privileges  plainly 
giren  to  them  in  their  charter,  the  courts  of  this  country  should  be  found  en- 
larging these  privileges  by  implication,  and  construing  a  statute  more  unfavor- 
ably to  the  public  and  to  the  rights  of  the  community  than  would  be  done  in  a 
like  case  in  an  English  court  of  justice. 

But  we  are  not  now  left  to  determine  for  the  first  time  the  rules  by  which 
public  grants  are  to  be  construed  in  this  countr3\  The  subject  has  already 
been  considered  in  this  court,  and  the  rule  of  construction,  above  stated, 
fully  established.  In  the  case  of  the  United  States  v.  Arredondo,  6  Pet.,  73S, 
the  leading  cases  upon  this  subject  are  collected  together  by  the  learned  judge 
who  delivered  the  opinion  of  the  court,  and  the  principle  recognized,  that,  in 
grants  by  the  public,  nothing  passes  by  implication. 

The  rule  is  still  more  clearly  and  plainly  stated  in  the  case  of  Jackson  v. 
Lamphire,  in  3  Pet.,  289  (§§  1845-4:8,  supra).  That  was  a  grant  of  land  by 
the  state;  and  in  speaking  of  this  doctrine  of  implied  covenants  in  grants  by 
the  state,  the  court  use  the  following  language,  which  is  strikingly  applicable 
to  the  case  at  bar:  ^^  The  only  contract  made  by  the  state  is  the  grant  to  John 
Cornelius,  his  heirs  and  assigns,  of  the  land  in  question.  The  patent  contains 
no  covenant  to  do  or  not  to  do  any  further  act  in  relation  to  the  land ;  and  we 
do  not  feel  ourselves  at  liberty,  in  this  case,  to  create  one  by  implication.  The 
state  has  not,  by  this  act,  impaired  the  force  of  the  grant;  it  does  not  profess 
or  attempt  to  take  the  land  from  the  assigns  of  Cornelius  and  give  it  to  one 
not  claiming  under  him;  neither  does  the  award  produce  that  effect;  the  grant 
remains  in  full  force;  the  property  conveyed  is  held  by  his  grantee,  and  the 
state  asserts  no  claim  to  it.*'  The  same  rule  of  construction  is  also' stated  in 
the  case  of  Beaty  v.  Knowler,  4  P^t.,  168,  decided  in  this  court  in  1830.  In 
delivering  their  opinion  in  that  case  the  court  say:  ''That  a  corporation  is 
strictly  limited  to  the  exercise  of  those  powers  which  are  specifically  conferred 
on  it  will  not  be  denied.  The  exercise  of  the  corporate  franchise,  being  re- 
strictive of  individual  rights,  cannot  be  extended  beyond  the  letter  and  spirit 
of  the  act  of  incorporation." 

But  the  case  most  analogous  to  this,  and  in  which  the  question  came  more 
directly  before  the  court,  is  the  case  of  Providence  Bank  v.  Billings,  4  Pet.,  514 
(§§  2321-24,  infra\  and  which  was  decided  in  1830.  In  that  case  it  appeared 
that  the  legislature  of  Rhode  Island  had  chartered  the  bank  in  the  usual  form 
of  such  acts  of  incorporation.  The  charter  contained  no  stipulation  on  the 
part  of  the  state  that  it  would  not  impose  a  tax  on  the  bank,  nor  any  reserva- 
tion of  the  right  to  do  so.  It  was  silent  on  this  point.  Afterwards>a  law  was 
passed  imposing  a  tax  on  all  banks  in  the  state;  and  the  right  to  impose  this 
tax  was  resisted  by  the  Providence  Bank,  upon  the  ground  that,  if  the  state 
could  impose  a  tax,  it  might  tax  so  heavily  as  to  render  the  franchise  of  no 
value,  and  destroy  the  institution ;  that  the  charter  was  a  contract,  and  that  a 
power  which  may  in  effect  destroy  the  charter  is  inconsistent  with  it,  and  is 
impliedly  renounced  by  granting  it.  But  the  court  said  that  the  taxing  power 
was  of  vital  importance,  and  essential  to  the  existence  of  government;  ami  that 
the  relinquishment  of  such  a  power  is  never  to  be  assumed.  And  in  delivering 
the  opinion  of  the  court,  the  late  chief  justice  states  the  principle  in  the  fol- 
lowing clear  and  emphatic  language.  Speaking  of  the  taxing  power,  he  says, 
*«a8  the  whole  community  is  interested  in  retaining  it  undiminished,  that  com- 
manity  has  a  right  to  insist  that  its  abandonment  ought  not  to  be  presumed  in 
a  case  in  which  the  deliberate  purpose  of  the  state  to  abandon  it  docs  not  ap- 
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pear."  The  case  now  before  the  court  is,  in  principle,  precisely  the  same.  It 
is  a  charter  from  a  state.  The  act  of  incorporation  is  silent  in  relation  to  the 
contested  power.  The  argument  in  favor  of  the  proprietors  of  the  Charles 
Eiver  Bridge  is  the  same,  almost  in  words,  with  that  used  by  the  Providence 
Bank;  that  is,  that  the  power  claimed  by  the  state,  if  it  exists,  may  be  so  used 
as  to  destroy  the  value  of  the  franchise  they  have  granted  to  the  corporation. 
The  argument  must  receive  the  same  answer;  and  the  fact  that  the  power  has 
been  already  exercised  so  as  to  destroy  the  value  of  the  franchise  cannot  in 
any  degree  affect  the  principle.  The  existence  of  the  power  does  not,  and  can- 
not, depend  upon  the  circumstance  of  its  having  been  exercised  or  not. 

It  may,  perhaps,  be  said,  that  in  the  case  of  the  Providence  Bank  this  court 
were  speaking  of  the  taxing  power,  which  is  of  vital  importance  to  the  very 
existence  of  every  government.  But  the  object  and  end  of  all  government  is 
to  promote  the  happiness  and  prosperity  of  the  community  by  which  it  is  es- 
tablished ;  and  it  can  never  be  assumed  that  the  government  intended  to  di- 
minish its  power  of  accomplishing  the  end  for  which  it  was  created.  And 
in  a  country  like  ours,  free,  active  and  enterprising,  continually  advancing  in 
numbers  and  wealth,  new  channels  of  communication  are  daily  found  neces- 
sary, both  for  travel  and  trade,  and  are  essential  to  the  comfort,  convenience 
and  prosperity  of  the  people.  A  state  ought  never  to  be  presumed  to  surrender 
this  power,  because,  like  the  taxing  power,  the  whole  community  have  an  in- 
terest in  preserving  it  undiminished.  And  when  a  corporation  alleges  that  a 
state  has  surrendered  for  seventy  years  its  power  of  improvement  and  public 
accommodation,  in  a  great  and  important  line  of  travel,  along  which  a  vast  num- 
ber of  Its  citizens  must  daily  pass,  the  community  have  a  right  to  insist,  in  the 
language  of  this  court  above  quoted,  "th&t  its  abandonment  ought  not  to  be 
presumed  in  a  case  in  which  the  deliberate  purpose  of  the  state  to  abandon  it 
does  not  appear."  The  continued  existence  of  a  government  would  be  of  no 
great  value,  if,  by  implications  and  presumptions,  it  was  disarmed  of  the  powers 
necessary  to  accomplish  the  ends  of  its  creation,  and  the  functions  it  was  de- 
signed to  perform  transferred  to  the  hands  of  privileged  corporations*  The 
rule  of  construction  announced  by  the  court  was  not  confined  to  the  taxing 
power,  nor  is  it  so  limited  in  the  opinion  delivered.  On  the  contrary,  it  was 
distinctly  placed  on  the  ground  that  the  interests  of  the  community  were  con- 
cerned in  preserving,  undiminished,  the  power  then  in  question ;  and  whenever 
any  power  of  the  state  is  said  to  be  surrendered  or  diminished,  whether  it  be 
the  taxing  power  or  any  other  affecting  the  public  interest,  the  same  principle 
applies,  and  the  rule  of  construction  must  be  the  same.  No  one  will  question 
that  the  interests  of  the  great  body  of  the  people  of  the  state  would,  in  this 
instance,  be  affected  by  the  surrender  of  this  great  line  of  travel  to  a  single 
corporation,  with  the  right  to  exact  toll  and  exclude  competition  for  seventy 
years.  While  the  rights  of  private  property  are  sacredly  guarded,  we  must 
not  forget  that  the  community  also  have  rights,  and  that  the  happiness  and 
well-being  of  every  citizen  depends  on  their  faithful  preservation. 

§  2062.  Where  there  is  nothing  to  the  contrary  in  a  bridge  charter  a  competing 
h ridge  may  he  authorized. 

Adopting  the  rule  of  construction  above  stated  as  the  settled  one,  we  pro- 
ceed to  apply  it  to  the  charter  of  17S5,  to  the  proprietors  of  the  Charles  River 
Bridge.  This  act  of  incorporation  is  in  the  usual  form,  and  the  privileges  such 
as  are  commonly  given  to  corporations  of  that  kind.     It  confers  on  them  the 

ordinary  faculties  of  a  corporation,  for  the  purpose  of  building  the  bridge;  and 

290 


LAWS  AFFECTING  CORPORATIONS.  §20e2. 

establishes  certain  rates  of  toll,  which  the  company  are  authorized  to  take. 
This  is  the  whole  grant.  There  is  no  exclusive  privilege  given  to  them  over 
the  w^aters  of  Charles  river,  above  or  below  their  bridge.  No  right  to  erect 
another  bridge  themselves,  nor  to  prevent  other  persons  from  erecting  one.  No 
engagement  from  the  state  that  another  shall  not  be  erected;  and  no  under- 
taking not  to  sanction  competition,  nor  to  make  improvements  that  may  di- 
minish the  amount  of  its  income.  Upon  all  these  subjects  the  charter  is  silent ; 
and  nothing  is  said  in  it  about  a  line  of  travel,  so  much  insisted  on  in  the  argu- 
ment, in  which  they  are  to  have  exclusive  privileges.  No  words  are  used  from 
which  an  intention  to  grant  any  of  these  rights  can  be  inferred.  If  the  plaint- 
iff is  entitled  to  them,  it  must  be  implied,  simply,  from  the  nature  of  the  grant, 
and  cannot  be  inferred  from  the  words  by  which  the  grant  is  made. 

The  relative  position  of  the  Warren  Bridge  has  already  been  described.  It 
does  not  interrupt  the  passage  over  the  Charles  Biver  Bridge,  nor  make  the 
way  to  it  or  from  it  less  convenient.  None  of  the  faculties  or  franchises  granted 
to  that  corporation  have  been  revoked  by  the  legislature,  and  its  right  to  take 
the  tolls  granted  by  the  charter  remains  unaltered.  In  short,  all  the  franchises 
and  rights  of  property  enumerated  in  the  charter,  and  there  mentioned  to  have 
been  granted  to  it,  remain  unimpaired.  But  its  income  is  destroyed  by  the 
Warren  Bridge;  which,  being  free,  draws  off  the  passengers  and  property 
which  would  have  gone  over  it,  and  renders  their  franchise  of  no  value.  This 
is  the  gist  of  the  complaint.  For  it  is  not  pretended  that  the  erection  of  the 
Warren  Bridge  would  have  done  them  any  injury,  or  in  any  degree  affected 
their  right  of  property,  if  it  had  not  diminished  the  amount  of  their  tolls.  In 
order,  then,  to  entitle  themselves  to  relief,  it  is  necessary  to  show  that  the  legis- 
lature contracted  not  to  do  the  act  of  which  they  complain,  and  that  they  im- 
paired, or,  in  other  words,  violated  that  contract  by  the  erection  of  the  Warren 
Bridge. 

The  inquiry  then  is,  does  the  charter  contain  such  a  contract  on  the  part  of 
the  state?  Is  there  any  such  stipulation  to  be  found  in  that  instrument?  It 
must  be  admitted  on  all  hands  that  there  is  none, —  no  words  that  even  relate 
to  another  bridge,  or  to  the  diminution  of  their  tolls,  or  to  the  line  of  travel. 
If  a  contract  on  that  subject  can  be  gathered  from  the  charter,  it  must  be  by 
implication,  and  cannot  be  found  in  the  words  used.  Can  such  an  agreement 
be  implied?  The  rule  of  construction  before  stated  is  an  answer  to  the  ques- 
tion. In  charters  of  this  description,  no  rights  are  taken  from  the  public,  or 
given  to  the  corporation,  beyond  those  which  the  words  of  the  charter,  by  their 
natural  and  proper  construction,  purport  to  convey.  There  are  no  words  which 
import  such  a  contract  as  the  plaintiffs  in  error  contend  for  and  none  can  be 
implied;  and  the  same  answer  must  be  given  to  them  that  was  given  by  this 
court  to  the  Providence  Bank.  4  Pet,  514  (§§  2321-24,  infra).  The  whole 
community  are  interested  in  this  inquiry,  and  they  have  a  right  to  require  that 
the  power  of  promoting  their  comfort  and  convenience,  and  of  advancing  the 
public  prosperity,  by  providing  safe,  convenient  and  cheap  ways  for  the  trans- 
portation of  produce,  and  the  purposes  of  travel,  shall  not  be  construed  to  have 
been  surrendered  or  diminished  by  the  state,  unless  it  shall  appear  by  plain 
words  that  it  was  intended  to  be  done. 

But  the  case  before  the  court  is  even  still  stronger  against  any  such  implied 
contract  as  the  plaintiffs  in  error  contend  for.  The  Charles  River  Bridge  was 
completed  in  1786.  The  time  limited  for  the  duration  of  the  corporation,  by 
their  original  charter,  expired  in  1826.    When,  therefore,  the  law  passed  au- 
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thorlzing  the  erectiba  of  the  Warren  "Bridge,  the  proprietors  of  Charles  River 
Bridge  held  their  corporate  existence  under  the  law  of  17^2,  which  extended 
their  charter  for  thirty  years;  and  the  rights,  privileges  and  franchises  of  the 
company  must  depend  upon  the  construction  of  the  last-mentioned  law,  taken 
in  connection  with  the  act  of  1785.  The  act  of  1792,  which  extends  the 
charter  of  this  bridge,  incorporates  another  company  to  build  a  bridge  over 
Charles  river;  furnishing  another  communication  with  Boston,  and  distant 
only  between  one  and  two  miles  from  the  old  bridge. 

The  first  six  sections  of  this  act  incorporate  the  proprietors  of  the  West 
Boston  Bridge,  and  define  the  privileges,  and  describe  the  duties,  of  that  cor- 
poration. In  the  seventh  section  there  is  the  following  recital :  "And  whereas 
the  erection  of  Charles  River  Bridge  was  a  work  of  hazard  and  public  utility, 
and  another  bridge  in  the  place  of  West  Boston  Bridge  may  diminish  the 
emoluments  of  Charles  River  Bridge,  therefore,  for  the  encouragement  of  en- 
terprise," they  proceed  to  extend  the  charter  of  the  Charles  River  Bridge,  and 
to  continue  it  for  the  term  of  seventy  years  from  the  day  the  bridge  was  com- 
pleted, subject  to  the  conditions  prescribed  in  the  original  act,  and  to  be  entitled 
to  the  same  tolls.  It  appsars,  then,  that  by  the  same  act  that  extended  this 
charter,  the  legislature  established  another  bridge,  which  they  knew  would 
lessen  its  profits;  and  this,  too,  before  the  expiration  of  the  first  charter,  and 
only  seven  years  after  it  was  granted ;  thereby  showing  that  the  state  did  not 
suppose  that,  by  the  terms  it  had  used  in  the  first  law,  it  had  deprived  itself  of 
tlie  power  of  making  such  public  improvements  as  might  impair  the  profits  of 
the  Charles  River  Bridge;  and  from  the  language  used  in  the  clauses  of  the 
law  by  which  the  charter  is  extended,  it  would  seem  that  the  legislature  were 
especially  careful  to  exclude  any  inference  that  the  extension  was  made  upon 
the  ground  of  compromise  with  the  bridge  company,  or  as  a  compensation  for 
rights  impaired. 

On  the  contrary,  words  are  catitiously  employed  to  exclude  that  conclusion ; 
and  the  extension  is  declared  to  be  granted  as  a  reward  for  the  hazard  they 
had  run,  and  "for  the  encouragement  of  enterprise."  The  extension  was  given 
because  the  company  had  undertaken  and  executed  a  work  of  doubtful  success, 
and  the  improvements  which  the  legislature  then  contemplated  might  dimin- 
ish the  emoluments  they  had  expected  to  receive  from  it.  It  results  from  this 
statement,  that  the  legislature,  in  the  very  law  extending  the  charter,  asserts 
its  rights  to  authorize  improvements  over  Charles  river  which  would  take  off 
a  portion  of  the  travel  from  this  bridge  and  diminish  its  profits;  and  the 
bridge  company  accept  the  renewal  thus  given,  and  thus  carefully  connected 
with  this  assertion  of  the  right  on  the  part  of  the  state.  Can  they,  wbien 
holding  their  corporate  existence  under  this  law,  and  deriving  their  franchises 
altogether  from  it,  add  to  the  privileges  expressed  in  their  charter  an  implied 
afi^reeraent  which  is  in  direct  conflict  with  a  portion  of  the  law  from  which 
they  derive  their  corporate  existence?  Can  the  legislature  be  presumed  to  have 
taken  upon  themselves  an  implied  obligation,  contrary  to  its  own  acts  and 
declarations  contained  in  the  same  law?  It  would  be  difficult  to  find  a  case 
justifying  such  an  implication,  even  between  individuals;  still  Ifess  will  it  be 
found  where  sovereign  rights  are  concerned,  and  where  the  interests  of  a  whole 
community  would  be  deeply  affected  by  such  an  implication.  It  would,  indeed, 
be  a  strong  exertion  of  judicial  power,  acting  upon  its  own  views  of  what  jus- 
tice required  and  the  parties  ought  to  have  done,  to  raise,  by  a  sort  of  judicial 
coercion,  an  implied  contract,  and  infer  from  it  the  nature  of  the  very  instru- 
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ment  in  which  the  legislature  cappqar  to  have  taken  pains  to  use  words  which 
disavow  and  repudiate  any  intei^tion,  on  the  part  of  the  state,  to  make  such  a 
<sontraGt. 

Indeed,  the  practice  and  usage  of  almost  every  state  in  the  Union,  old  enough 
to  have  commenced  the  work  of  internal  improvement,  is  opp(>sed  to  the  doc- 
trine contended  for  on  the  part  of  the  plaintiffs  in  error.  Turnpike  roads  have 
been  made  in  succession  on  the  same  line  of  travel;  the  later  ones  interfering 
materially  with  the  profits  of  the  first  These  corporations  have,  in  some  in- 
stances, been  utterly  ruined  by  the  introduction  of  newer  and  better  modes  of 
transportation  and  traveling.  In  spme  cases,  railroads  have  rendered  the  turn- 
pike roads  on  the  same  line  of  travel  so  entirely  useless  that  the  franchise  of 
the  turnpike  corporation  is  not  worth  preserving.  Yet  in  none  of  these  cases 
have  the  corporation  supposed  that  their  privileges  were  invaded,  or  any  con- 
tract violated  on  the  part  of  the  state.  Amid  the  multitude  of  cases  which 
have  occurred,  and  have  been  daily  occurring  for  the  last  forty  or  fifty  years, 
this  is  the  first  instancd  in,  which  such  an  implied  Qontract  has  been  contended 
for^  and  this  court  called  upon  to  infer  it  from  an  ordinary  act  of  incorporar 
tion,  containing  nothing* more  than  the  usual  stipulations  and  provisions  tp  be 
found  in  every  such  law.  The  absence  of  any  such  controversy,  when  there 
inu&t  have  been  so  many  occasions  to  give  rise  to  it,  proves  that  neither  states, 
nor  individuals,  nor  corporations,  ever  imagined  that  such  a  contract  could  be 
iraptied  from  such  charters.  It  shows  that  the  men  who  voted  for  these  laws 
never  imagined  that  they  were  forming  such  a  contract;  and  if  we  maintain 
that  they  have  made  it^  we  must  create  it  by  a  legajl  fiction,  in  bpposition  to 
the  truth  of  the  fact  and  the  obvious  intention  of  the  party..  We  cannot  deal 
thus  with  the  rights  reserved  to  the  states,  and,  by  legal  intendments  and  mere 
technical  reasoning,  take  away  from  them  any  portion  of  that  power  over  their 
earn  internal  police  and  improvement  which  is  so  necessary  to  their  well-being. 
and  prosperity. 

And  what  would  be  the  fruits  of  this  doctrine  of  implied  contracts  on  the 
pari  of  the  states,  and  of  property  in  a  line  of  travel  by  a  corporation,  if  it 
should  now  be  sanctioned  by  this  court?  To  what  results  would  it  lead  us? 
If  it  is  to  be  found  in  the  charter  to  this  bridge,  the  same  process  of  reasoning 
must  discover  it  in  the  various  acts  which  have  been  passed  within  the  last 
forty  years  for  turnpike  companiea.  And  what  is  to  be  the  extent  of  the  priv- 
ileges of  exclusion  on  the  different  sides  of  the  road?  The  counsel  who  have  so 
ably  argued  this  case  have  not  attempted  to  define  it  by  any  certain  boundaries. 
Uow  far  must  the  new  improvement  be  distant  from  the  old  one?  How  near 
may  you  approach  without  invading  its  rights  in  the  privileged  line?  If  this 
court  should  establish  the  principles  now  contended  for,  what  is  to  become  of 
the  numerous  railroads  established  on  the  same  line  of  travel  with  turnpike 
companies,  and  which  have  rendered  the  franchises  of  the  turnpike  corpora- 
tions of  no  value?  Let  it  once  be  understood  that  such  charters  carry  with 
them  these  implied  contracts,  and  give  this  unknown  and  undefined  property 
in  a  line  of  traveling,  and  you  will  soon  find  the  pld  turnpike  corporations 
awakening  from  their  sleep,  and  calling  upon  this  court  to  put  down  the  im- 
provements which  have  taken  their  plape.  The  millions  of  property  which 
have  been  invested  in  railroads  and  canals,  upon  lines  of  travel  which  have 
been  before  occupied  by  turnpike  corporations,  will  be  put  in  jeopardy.  We 
shall  be  thrown  back  to  the  improvements  of  the  last  century,  and  obliged  to 

slaAd  still  until  the  claims  of:  the  old  turnpike  oorporations  shall  be  satisfied, 

2m 


§  2062.  CONSTITUTION  AND  LAWa—  OBLIGATION  OF  CONTRACTS. 

and  they  shall  consent  to  permit  these  states  to  avail  themselves  of  the  lights 
of  modern  science,  and  to  partake  of  the  benefit  of  those  improvements  which 
are  now  adding  to  the  wealth  and  prosperity,  and  the  convenience  and  com- 
fort, of  every  other  part  of  the  civilized  world.  Nor  is  this  all.  This  court  will 
find  itself  compelled  to  fix,  by  some  arbitrary  rule,  the  width  of  this  new  kind  of 
property  in  a  line  of  travel;  for,  if  such  a  right  of  property  exists,  we  have  no 
lights  to  guide  us  in  marking  out  its  extent,  unless,  indeed,  we  resort  to  the  old 
feudal  grants,  and  to  the  exclusive  rights  of  ferries,  by  prescription,  between 
towns;  and  are  prepared  to  decide  that  when  a  turnpike  road  from  one  town  to 
another  had  been  made,  no  railroad  or  canal,  between  these  two  points,  could 
afterwards  be  established.  This  court  are  not  prepared  to  sanction  principles 
which  must  lead  to  such  results. 

'  Many  other  questions  of  the  deepest  importance  have  been  raised  and  elab- 
orately discussed  in  the  argument.  It  is  not  necessary,  for  the  decision  of  this 
case,  to  express  our  opinion  upon  them;  and  the  court  deem  it  proper  to  avoid 
volunteering  an  opinion  on  any  question  involving  the  construction  of  the  con- 
stitution, where  the  case  itself  does  not  bring  the  question  directly  before 
them,  and  make  it  their  duty  to  decide  upon  it.  Some  questions,  also,  of  a 
purely  technical  character,  have  been  made  and  argued,  as  to  the  form  of  pro- 
ceeding and  the  right  to  relief.  But  enough  appears  on  the  record  to  bring  out 
the  great  question  in  contest;  and  it  is  the  interest  of  all  parties  concerned 
that  the  real  controversy  should  be  settled  without  further  delay;  and  as  the 
opinion  of  the  court  is  pronounced  on  the  main  question  in  dispute  here,  and 
disposes  of  the  whole  case,  it  is  altogether  unnecessary  to  enter  upon  the  ex- 
amination of  the  forms  of  proceeding  in  which  the  parties  have  brought  it 
before  the  court. 

The  judgment  of  the  supreme  judicial  court  of  the  commonwealth  of  Mas* 
sachusetts,  dismissing  the  plaintiffs'  bill,  must,  therefore,  be  affirmed,  with  costs. 

Mr.  Justice  M'Lean  was  of  the  opinion  that  the  merits  were  on  the  side  of 
the  claimants,  but  that  the  bill  ought  to  be  dismissed  for  want  of  jurisdiction. 

Dissenting  opinion  by  Mr.  Justice  Story. 

This  cause  was  argued  at  a  former  term  of  this  court,  and  having  been  then 
held  under  advisement  by  the  court  for  a  year,  was,  upon  a  difference  of  opinion 
among  the  judges,  ordered  to  be  again  argued;  and  has  accordingly  been 
argued  at  the  present  term. 

The  arguments  at  the  former  term  were  conducted  with  great  learning, 
research  and  ability,  and  have  been  renewed  with  equal  learning,  research  and 
ability  at  the  present  term.  But  the  grounds  have  been,  in  some  respects, 
varied,  and  new  grounds  have  been  assumed,  which  require  a  distinct  consid- 
eration. I  have  examined  the  case  with  the  most  anxious  care  and  delibera- 
tion, and  with  all  the  lights  which  the  researches  of  the  years,  intervening 
between  the  first  and  last  argument,  have  enabled  me  to  obtain ;  and  I  am  free 
to  confess  that  the  opinion  which  I  originally  formed,  after  the  first  argument, 
is  that  which  now  has  my  most  firm  and  unhesitating  conviction.  The  argu- 
ment at  the  present  term,  so  far  from  shaking  my  confidence  in  it,  has  at  every 
step  served  to  confirm  it.  In  now  delivering  the  results  of  that  opinion,  I  shall 
be  compelled  to  notice  the  principal  arguments  urged  the  other  way;  and  as 
the  topics  discussed  and  the  objections  raised  have  assumed  various  forms,  some 

<tf  which  require  distinct  and  others  the  same  answers,  it  will  be  unavoidable 
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that  some  repetitions  should  occur  in  the  progress  of  my  own  reasoning.  My 
great  respect  for  the  counsel  who  have  pressed  them,  and  the  importance  of  the 
cause,  will,  I  trust,  be  thought  a  sufficient  apology  for  the  course  which  I  have, 
with  great  reluctance,  thought  it  necessary  to  pursue. 

Some  of  the  questions  involved  in  the  case  are  of  local  law.  And  here,  ac- 
cording to  the  known  principles  of  this  court,  we  are  bound  to  act  upon  that 
local  law,  however  different  from  or  opposite  to  the  jurisprudence  of  other 
states  it  either  is,  or  may  be  supposed  to  be.  Other  questions  seem  to  belong 
exclusively  to  the  jurisdiction  of  the  state  tribunals,  as  they  turn  upon  a  con- 
flict, real  or  supposed,  between  the  state  constitution  and  the  state  laws.  The 
only  question  over  which  this  court  possesses  jurisdiction  in  this  case  (it  being 
an  appeal  from  a  state  court  and  not  from  the  circuit  court)  is,  as  has  been 
stated  at  the  bar,  whether  the  obligation  of  any  contract,  within  the  true  in- 
tent and  meaning  of  the  constitution  of  the  United  States,  has  been  violated, 
as  set  forttf  in  the  bill.  AH  the  other  points  argued  are  before  us  only  as  they 
are  preliminaries  and  incidents  to  this. 

§  2063*  Appellate  junadiction  of  the  supreme  court. 

A  question  has,  however,  been  made  as  to  the  jurisdiction  of  this  court  to 
entertain  the  present  writ  of  error.  It  has  been  argued  that  this  bridge  has 
now  become  a  free  bridge,  and  is  the  property  of  the  state  of  Massachusetts; 
that  the  state  cannot  be  made  a  party  defendant  to  any  suit  to  try  its  title  to 
the  bridge;  and  that  there  is  no  difference  between  a  suit  against  the  state 
directly,  and  against  the  state  indirectly,  through  its  servants  and  agents.  And 
in  further  illustration  of  this  argument,  it  is  said  that  no  tolls  can  be  claimed 
in  this  case  under  the  notion  of  an  implied  trust;  for  the  state  court  has  no 
jurisdiction  in  equity  over  implied  trusts,  but  only  over  express  trusts;  and,  if 
this  court  has  no  jurisdiction  over  the  principal  subject-matter  of  the  suit,  the 
title  to  the  bridge,  it  can  have  none  over  the  tolls,  which  are  but  incidents. 

§  2064.  The  constitutional  inhibition  of  suits  against  states  applies  only  where 
a  state  is  a  party  to  the  record. 

My  answer  to  this  objection  will  be  brief.  In  the  first  place,  this  is  a  writ 
of  error  from  a  state  court,  under  the  twenty -fifth  section  of  the  judiciary  act 
of  1789,  ch.  20  (1  Stats,  at  Large,  85);  and  in  such  a  case,  if  there  is  drawn 
in  question  the  construction  of  any  clause  of  the  constitution  of  the  United 
States,  and  the  decision  of  the  state  court  is  against  the  right  or  title  set  up 
under  it,  this  court  has  a  right  to  entertain  the  suit,  and  decide  the  question, 
"whoever  may  be  the  parties  to  the  original  suit,  whether  private  persons  or  the 
state  itself.  This  was  decided  in  the  case  of  Cohens  v.  Virginia,  6  Wheat.,  264. 
In  the  next  place,  the  state  of  Massachusetts  is  not  a  party  on  the  record  in 
this  suit,  and  therefore  the  constitutional  prohibition  of  commencing  any  suit 
against  a  state  does  not  apply;  for  that  clause  of  the  constitution  is  strictly  con- 
fined to  the  parties  on  the  record.  So  it  was  held  in  Osborn  v.  Bank  of  United 
States,  9  Wheat.,  738  (§§  2363-87,  infra);  and  in  the  Commonwealth  Bank  of 
Kentucky  v.  Wister,  2  Pet.,  319,  323.  In  the  next  place,  it  is  no  objection  to 
the  jurisdiction,  even  of  the  circuit  courts  of  the  United  States,  that  the  de- 
fendant is  a  servant  or  agent  of  the  state,  and  the  act  complained  of  is  done 
under  its  authoritv,  if  it  be  tortious  and  unconstitutional.  So  it  was  held  in 
the  cases  last  cited.  In  the  next  place,  this  court,  as  an  appellate  court,  has 
nothing  to  do  with  ascertaining  the  nature  or  extent  of  the  jurisdiction  of  the 
state  court  over  any  persons  or  parties  or  subject-matters  given  by  the  state 
laws,  or  as  to  the  mode  of  exercising  the  same,  except  so  far  as  respects 
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the  very  question  arising  under  the  twenty-fifth  section  of  the  act  of  1789^ 
c.  20. 

There  are  but  few  facts  in  this  case  which  admit  of  any  controversy.  The 
legislature  of  Massachusetts,  by  an  act  passed  on  the  9th  of  March,  1785,  in- 
corporated certain  persons  by  thd  name  of  the  Proprietors  of  the  Charles  River 
Bridge,  for  the  purpose  of  building  a  bridge  over  Charles  river,  between  Bos- 
ton and  Charlestown,  and  granted  to  them  the  exclusive  toll  thereof  for  forty 
years  from  the  time  of  the  first  opening  of  the  bridge  for  passengers.  The 
bridge  was  built  and  opened  for  passengers  in  June,  1786.  In  March,  1792, 
another  corporation  was  created  by  the  legislature  for  the  purpose  of  building 
a  bridge  over  Charles  river,  from  the  westerly  part  of  Boston  to  Cambridge; 
and  on  that  occasion  the  legislature,  taking  into  consideration  the  probable 
diminution  of  the  profits  of  the  Charles  River  Bridge,  extended  the  grant  of 
the  proprietors  of  the  latter  bridge  to  seventy  years  from  the  first  opening  of 
it  for  passengers.  The  proprietors  have,  under  these  grants,  ever  since  contin- 
ued to  possess  and  enjoy  the  emoluments  arising  from  the  tolls  taken  for  travel 
over  the  bridge;  and  it  has  proved  a  very  profitable  concern. 

In  March,  1828,  the  legislature  created  a  corporation,  called  the  Proprietors- 
of  the  Warren  Bridge,  for  the  purpose  of  erecting  another  bridge  across 
Charles  river,  between  Boston  and  Charlestown.  The  tennini  of  the  last  bridge 
(which  has  been  since  erected,  and  was,  at  the  commencement  of  this  suit,  in 
the  full  receipt  of  toll,  and  is  now  a  free  bridge)  are  so  very  near  to  that  of 
Charles  River  Bridge  that,  for  all  practical  purposes,  they  may  be  taken  to  be 
identical.  The  same  travel  is  accommodated  by  each  bridge,  and  necessarily 
approaches  to  a  point,  before  it  reaches  either,  which  is  nearly  equidistant  from 
each.  In  short,  it  is  impossible,  in  a  practical  view,  and  so  was  admitted  at 
the  argument,  to  distinguish  this  case  from  one  where  the  bridges  are  contiguv 
ons  from  the  beginning  to  the  end. 

The  present  bill  is  filed  by  the  proprietors  of  Charles  River  Bridge  against 
the  proprietors  of  Warren  Bridge,  for  an  injunction  and  other  relief  founded 
upon  the  allegation  that  the  erection  of  the  Warren  Bridge,  under  the  circum- 
stances, is  a  violation  of  their  chartered  rights,  and  so  is  void  by  the  constitu- 
tion of  Massachusetts  and  by  the  constitution  of  the  United  States.  The 
judges  of  the  supreme  judicial  court  of  Massachusetts  were,  as  is  well  known,, 
equally  divided  in  opinion  upon  the  main  points  in  the  cause;  and,  therefore,  a 
pro  forma  decree  was  entered,  with  a  view  to  bring  before  this  court  the  great 
and  grave  question  whether  the  legislature  of  Massachusetts,  in  the  grant  of 
the  charter  of  the  Warren  Bridge,  has  violated  the  obligation  of  the  constitu- 
tion of  the  United  States.  If  the  legislature  has  done  so,  by  mistake  or  inad-- 
vertence,  I  am  quite  sure  that  it  will  be  the  last  to  insist  upon  maintaining  its 
own  act.  It  has  that  stake  in  the  Union,  and  in  the  maintenance  of  the  con- 
stitutional rights  of  its  own  citizens^  which  will,  I  trust,  ever  be  found  para- 
mount to  all  local  intereats,  feelings  and  prejudices,  to  the  pride  of  power  and  to 
the  pride  of  opinion. 

In  order  to  come  to  any  just  conclusion  in  regard  to  the  only  question  which 
tbis  court,  sitting  as  an  appellate  court,  has  a  right  to  entertain  upon  a  writ  of 
error  to  a  state  court,  it  will  be  necessary  to  ascertain  what  are  the  rights  con- 
ferred on  the  proprietors  of  Charles  River  Bridge  by  the  act  of  incorporation. 
The  act  is  certainly  not  drawn  with  any  commendable  accuracy.  But  it  ia 
difficult,  upon  any  principles  of  common  reasoning,  to  mistake  its  real  purport 
and  object.    It  is  entitled,  "  An  act  for  incorporating  certain  persons,  for  the 
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purpose  of  baUdtng  a  bridge  over  Charles  river  between  Boston  and  Charles- 
town,  and  supporting  the  same  daring  the  terra  of  forty  years."  Yet  it  no- 
where, in  terms,  in  any  of  the  enacting  clauses,  confers  any  authority  upon  the 
coi'poration,  thus  created,  to  build  any  such  bridge^'  nor  does  it  state  in  what 
particular  place  the  bridge  shall  commence  or  terminate  on  either  side  of  the 
river,  except  by  inference  and  implication  from  the  preamble.  I  mention  this 
at  the  threshold  of  the  present  inquiry,  as  an  irresistible  proof  that  the  court 
must,  in  the  construction  of  this  very  act  of  incorporation,  resort  to  the  com- 
mon principles  of  interpretation,  and  imply  and  presume  things  which  tlie  leg- 
islature has  not  expressly  declared.  If  the  court  were  not  at  liberty  so  to  do> 
there  would  be  an  end  of  the  cause* 

The  act  begins  by  reciting  that  <<  the  erecting  of  a  bridge  over  Charles  river, 
in  a  place  where  the  ferry  between  Boston  and  Charlestown  is  now  kept,  will 
be  of  great  public  utility,  and  Thomas  Bussell  and  others  having  petitioned, 
eta,  for  the  act  of  incorporation  to  empower  them  to  build  said  bridge,  and 
many  other  persons,  under  the  expectation  of  such  an  act,  have  subscribed  to  a 
fund  for  executing  and  oompIefeffOg  the  aforesaid  purpose."  It  then  proceeds  to 
enact  that  the  proprietors  of  the  fund  or  stock  shall  be  a  corporation  under  the 
name  of  the  Proprietors  of  Charles  Biver  Bridge;  and  it  gives  them  the  usual 
powers  of  corporations,  such  as  the  power  to  sue  and  be  sued,  etc.  In  the  next 
section  it  provides  for  the  organization  of  the  corporation,  for  choosing  officers; 
for  establishing  rules  and  regulations  for  the  corporation ;  and  for  effecting, 
completing  and  executing  the  purpose  aforesaid.  In  the  next  section,  ^*  for  the 
porpose  of  reimbursing  the  said  proprietors  the  money  expended  in  buildings 
and  supporting  the  said  bridge,"  it  provides  that  a  toll  be,  and  thereby  is, 
granted  and  established,  for  the  sole  benefit  of  the  proprietors,  for  forty  years 
fnom  the  opening  of  the  bridge  for  travel,  according  to  certain  specified  rates. 
In  the  next  section  it  provides  that  the  bridge  shall  be  well  built,  at  least  forty 
feet  wide,  of  sound  and  suitable  materials,  with  a  convenient  draw  or  passage- 
way for  ships  and  vessels,  etc. ;  and  ^^  that  the  same  shall  be  kept  in  good,  safe 
and  passable  repair  for  the  term  aforesaid,  and,  at  the  end  of  the  said  term, 
the  said  bridge  shall  be  left  in  like  repair."  Certain  other  provisions  are  also 
made,  as  to  lighting  the  bridge,  erecting  a  toll-board,  lifting  the  draw  for  all 
ships  and  vessels,  without  toll  or  pay,  etc.,  etc.  The  next  section  declares  that, 
after  the  tolls  shall  commence,  the  proprietors  ^'  shall  annually  pay  to  Harvard 
College,  or  University,  the  sum  of  £200  during  the  said  term  of  forty  years; 
and,  at  the  end  of  the  said  term,  the  said  bridge  shall  revert  to,  and  be  the 
property  of,  the  commonwealth,  saving  to  the  said  college  or  university  a  reason- 
able and  annual  compensation  for  the  annual  income  of  the  ferry,  which  they 
might  have  rooeived  had  not  such  bridge  been  erected."  The  next  and  last 
seotion  of  the  act  declares  the  act  void  unless  the  bridge  should  be  built  within 
three  years  from  the  passing  of  the  act. 

8aob  is  the  substance  of  the  charter  of  incorporation  which  the  court  is 
called  upon  to  construe.  But  before  we  can  properly  enter  upon  the  oonsider* 
atkm  of  this  subject,  a  preliminary  inquiry  is  presented  as  to  the  proper  rules 
of  interpretation  applicable  to  the  charter.  Is  the  charter  to  receive  a  strict 
or  liberal  oonstmction  7  Are  any  impUoations  to  be  made,  beyond  the  express 
terms?  And  if  so,  to  what  extent  are  they  justifiable  by  the  principles  of  law? 
No  one  doubts  that  the  charter  is  a  contract  and  a  grant ;  and  that  it  is  to  re- 
ceive such  a  constmctioa  as  belongs  to  contracts  and  grants,  as  contradistin- 
gaished  from  mere  laws.    But  the  argument  has  been  pressed  here  with 
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unwonted  earnestness,  and  it  seems  to  have  bad  an  irresistible  influence  else- 
where, that  this  charter  is  to  be  construed  as  a  royal  grant,  and  that  such 
grants  are  always  construed  with  a  stern  and  parsimonious  strictuess.  Indeed, 
it  seems  tacitly  conceded  that,  unless  such  a  strict  construction  is  to  prevail  (and 
it  is  Insisted  on  as  the  positive  dictate  of  common  law),  there  is  infinite  danger 
to  the  defense  assumed  on  behalf  of  the  Warren  Bridge  proprietors.  Under 
such  circumstances,  I  feel  myself  constrained  to  go  at  large  into  the  doctrine 
of  the  common  law  in  respect  to  royal  grants,  because  I  cannot  help  thinking 
that,  upon  this  point,  very  great  errors  of  opinion  have  crept  into  the  argu- 
ment. A  single  insulated  position  seems  to  have  been  taken  as  a  general 
a^iom.  In  my  own  view  of  the  case,  I  should  not  have  attached  so  much 
importance  to  the  inquiry.  But  it  is  now  fit  that  it  should  be  sifted  to  the 
bottom. 

§  2065.  Construction  of  grants.     Grants  by  th^  king. 

It  is  a  well-known  rule  in  the  construction  of  private  grants,  if  the  meaning 
of  the  words  be  doubtful,  to  construe  them  most  strongly  against  the  grantor. 
But  it  is  said  that  an  opposite  rule  prevails  it^  cases  of  grants  by  the  king;  for 
where  there  is  any  doubt,  the  construction  is  made  most  favorably  for  the  king 
and  against  the  grantee.  The  rule  is  not  disputed.  But  it  is  a  rule  of  very 
limited  application.  To  what  cases  does  it  apply?  To  such  cases  only  where 
there  is  a  real  doubt;  where  the  grant  admits  of  two  interpretations,  one  of 
which  is  more  extensive,  and  the  other  more  restricted ;  so  that  a  choice  is 
fairly  open,  and  either  may  be  adopted  without  any  violation  of  the  apparent 
objects  of  the  grant.  If  the  king's  grant  admits  of  two  interpretations,  one  of 
which  will  make  it  utterly  void  and  worthless,  and  the  other  will  give  it  a 
reasonable  effect,  then  the  latter  is  to  prevail,  for  the  reason  (says  the  common 
law)  "  that  it  will  be  more  for  the  benefit  of  the  subject,  and  the  honor  of  the 
king,  which  is  to  be  more  regarded  than  his  profit.'-     Com.  Dig.,  Grant,  G.  12; 

9  Co.  R,  131,  a;  10  Co.  R,  67,  b;  6  Co.  R,  6.  And  in  every  case  the  rule  is 
made  to  bend  to  the  real  justice  and  integrity  of  the  case.  No  strained  or  ex- 
travagant construction  is  to  be  made  in  favor  of  the  king.  And  if  the  inteu- 
tion  of  the  grant  is  obvious,  a  fair  and  liberal  interpretation  of  its  terms  is 
enforced.  The  rule  itself  is  also  expressly  dispensed  with  in  all  cases  where 
the  grant  appears  upon  its  face  to  flow,  not  from  the  solicitation  of  the  subject, 
but  from  the  special  grace,  certain  knowledge  and  mere  motion  of  the  crown, 
or  as  it  stands  in  the  old  royal  patents,  ex  speciali  gratid^  cartd  scieiitid  et  ex  mero 
inotu  regis  (see  Arthur  Legate's  Case,  10  Co.  R,  109, 112,  b;  Sir  John  Molyn's 
Case,  6  Co.  R,  5;  2  Black.  Comm.,  347;  Com.  Dig.,  Grant,  G.  12);  and  these 
words  are  accordingly  inserted  in  most  of  tte  modern  grants  of  the  crown, 
in  order  to  exclude  any  narrow  construction  of  them.  So  the  court  admitted 
the  doctrine  to  be  in  Attorney-General  v.  Lord  Eardly,  8  Price,  69.  But 
what  is  a  most  important  qualification  of  the  rule,  it  never  did  apply  to 
grants  made  for  a  valuable  consideration  by  the  crown;  for,  in  such  grants,  the 
same  rule  has  always  prevailed  as  in  cases  between  subjects.  The  mere  grant 
of  a  bounty  of  the  king  may  properly  be  restricted  to  its  obvious  intent.  But 
the  contracts  of  the  king  for  value  are  liberally  expounded,  that  the  dignity 
and  justice  of  the  government  may  never  be  jeoparded  by  petty  evasions  and 
technical  subtleties. 

I  shall  not  go  over  all  the  cases  in  the  books  which  recognize  these  princi- 
ples, although  they  are  abundant.  Many  of  them  will  be  found  collected  in 
Bacon's  Abridgment,  Prerogjative,  F.  2,  pp.  602  to  604;  in  Comyn's  Digest^ 
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Grant,  G.  12;  and  in  Chitty  on  the  Prerogatives  of  the  Crown,  c.  16,  §  3.  But 
I  shall  dwell  on  some  of  the  more  prominent,  and  especially  on  those  which 
have  been  mainly  relied  on  by  the  defendants,  because,  in  my  humble  judg- 
ment, they  teach  a  very  different  doctrine  from  what  has  been  insisted  on. 
Lord  Coke,  in  his  Commentary  on  the  Statute  of  Quo  Warranto,  18  Edw.  I., 
makes  this  notable  remark:  '^Here  is  an  excellent  rule  for  construction  of  the 
king^s  patents,  not  only  of  liberties,  but  of  lands,  tenements  and  other  things, 
which  he  may  lawfully  grant,  that  they  have  no  strict  or  narrow  interpreta- 
tion for  the  overthrowing  of  them,  sed  secundum  earundum  pUnitvdinem  jvr 
diceiitur;  that  is,  to  have  a  liberal  and  favorable  construction  for  the  making 
them  available  in  law,  usque  ad  plenitudinemy  tov  the  honor  of  the  king." 
Surely,  no  lawyer  would  contend  for  a  more  beneficent  or  more  broad  exposi- 
tion of  any  grant  whatsoever  than  this. 

So,  in  respect  to  implications  in  cases  of  royal  grants,  there  is  not  the  slight- 
est difficulty,  either  upon  authority  or  principle,  in  giving  them  a  large  effect, 
so  as  to  include  things  which  are  capable  of  being  the  subject  of  a  distinct 
grant.  A  very  remarkable  instance  of  this  sort  arose  under  the  Statute  of 
Prerogative,  17  Edw.  II.,  Stat.  2,  c.  15,  which  declared  that  when  the  king 
granteth  to  any  a  manor  or  land,  with  the  appurtenances,  unless  he  makes  ex- 
press mention  in  the  deed,  in  writing,  of  advowsons,  etc.,  belonging  to  such 
manor,  then  the  king  reserveth  to  himself  such  advowsons.  Here  the  statute 
itself  prescribed  a  strict  rule  of  interpretation.  S.  P.  in  Attorney-General  v. 
Sitwell,  1  Younge's  Eep.,  583.  Yet  in  Whistler's  Case,  10  Co.  R.,  63,  it  was 
held  that  a  royal  grant  of  a  manor,  with  the  appurtenances,  in  as  ample  a 
manner  as  it  canie  to  the  king's  hands,  conveyed  an  advowson,  which  was  ap- 
pendant to  the  manor,  by  implication  from  the  words  actually  used,  and  the 
apparent  intent.  This  was  certainly  a  very  strong  case  of  raising  an  implica- 
tion from  words  susceptible  of  different  interpretations,  where  the  statute  had 
furnished  a  positive  rule  for  a  narrow  construction,  excluding  the  advowson. 
So  it  has  been  decided  that  if  the  king  grants  a  messuage,  and  all  lands  spec- 
tantesy  aut  cum  eo  dismissas^  lands  which  have  been  enjoyed  with  it  for  a  con- 
venient time,  pass.  2  Rolle's  Abridg.,  186,  C.  25,  30;  Cro.  Car.,  169;  Chitty 
on  the  Prerogatives,  c.  16,  §  3,  p.  393;  Com.  Dig.,  Grant,  G.  5.  In  short, 
wherever  the  intent  from  the  words  is  clear,  or  possesses  a  reasonable  certainty, 
the  same  construction  prevails  in  crown  grants  as  in  private  grants,  especially 
where  the  grant  is  presumed  to  be  from  the  voluntary  bounty  of  the  crown, 
and  not  from  the  representation  of  the  subject. 

It  has  been  supposed  in  the  argument  that  there  is  a  distinction  between 
grants  of  lands  held  by  the  king,  and  grants  of  franchises  which  are  matters  of 
prerogative,  and  held  by  the  crown  for  the  benefit  of  the  public,  as  flowers  of 
prerogative.  I  know  of  no  such  distinction;  and  Lord  Coke,  in  the  passage 
already  cited,  expressly  excludes  it,  for  he  insists  that  the  same  liberal  rule  of 
interpretation  is  to  be  applied  to  cases  of  grants  of  liberties  as  to  cases  of 
grants  of  lands. 

I  am  aware  that  Mr.  Justice  Blackstone,  in  his  Commentaries,  2  Black.  Com., 
347,  has  laid  down  some  rules  apparently  varying  from  what  has  been  stated. 
He  says:  "The  manner  of  granting  by  the  king  does  not  more  differ  from 
that  by  a  subject  than  the  construction  of  his  grants  when  made.  1.  A  grant 
made  by  the  king  at  the  suit  of  the  grantee  shall  be  taken  most  beneficially 
for  the  king,  and  against  the  party;  whereas  the  grant  of  a  subject  is  con- 
strued most  sti^ngly  against  the  grantor,  etc.     2.  A  subject's  grant  shall  be 
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construed  to  include  many  things  besides  what  are  expressed,  if  necessary  for 
the  operation  of  the  grant.  Therefore,  in  a  private  grant  of  the  profits  of 
land  for  one  year,  free  ingress,  egress  and  regress,  to  cut  and  carry  away  those 
profits,  are  also  inclusively  granted,  etc.  But  the  king's  grant  shall  not  inure 
to  any  other  intent  than  that  which  is  precisely  expressed  in  the  grant.  As  if 
he  grants  land  to  an  alien,  it  operates  nothing;  for  such  a  grant  shall  not  inure 
to  make  him  a  denizen,  that  so  he  may  be  capable  to  take  by  the  grant."  Now^ 
in  relation  to  the  last  position,  there  is  nothing  Sitrange  or  unnatural  in  holding 
that  a  crown  grant  shall  not  inure  to  a  totally  different  purpose  from  that^ 
which  is  expressed,  or  to  a  double  intent,  when  all  its  terms  are  satisfied  by  a 
single  intent.  It  is  one  tiling  to  grant  land  to  an  alien,  and  quite  a  different 
thing  to  make  him  a  denizen.  The  one  is  not  an  incident  to  the  other^  nor 
does  it  naturally  flow  from  it.  The  king  may  be  willing  to  grant  land  tp  an 
alien  when  he  may  not  be  wllliag  to  give  him  all  the  privileges  of  a  subject. 
It  is  well  known  that  an  alien  may  take  land  by  grant,  and  may  hold  it  against 
every  person  but  the  king,  and  it  does  not  go  to  the  latter  until  office  found; 
so  tbat  in. the  mean  time  an  ahenation  by  the  alien  will  be  good.  A  grant, 
therefore,  to  an  alien  is  not  utterly  void.  It  takes  effect,  though  it  i$  not  in- 
defeasible. And,  in  this  respect,  there  does  not  seem  any  difference  between  a 
grant  by  a  private  person  an^  by  the  cro\yD4  fpr.  the  grant  of  the  latter  takes 
effect,  though  it  is  liable  to  be  defeated.  See  Com.  Dig.,  Alien,  C.  4;  1  Leon.^ 
47 ;  4  Leon.,  82.  The  question  in  such  cases  is  not  whether  there  may  not  be 
iniplications  in  a  crown  grant,  but  whether  a  totally  different  effect  shall  be 
given  to  a  crown  grant  from  what  its  t^rms  purport.  The  $ame  principle  ^as 
acted  upon  in  Englefield's  Case,  7  Coke  R.,  14,  a^  There  t^e  crown  ha,d  de- 
noised  certain  lands  which  were  forfeited  by  a  tenant  for  life  by  attainder,  to 
certain  persons  for  forty  years;  and  the  crown  being  entitled  to  a  condiUon 
which  would  defeiat  the  remainder  over  after  the  death  of  the  person  attaint^, 
ten(lere.d  performance  of  the  condition  to  the  remainder-man,  who  was  a  stranger 
to  the  demise>and  hQ  contended  that  by  the  demise  the  condition  was  su^ 
pended.  And  it  was  held  that  the  demisip  should  not  operate  to  a  double  intent, 
namely,  to  pass  the  term,  and  also,  in  favor  of  a  stranger,  to  suspend  the  coiir 
dition ;  fpr  (it  wap  said)  ^'  the  gra.nt  of  the  crown  shall  be  taken  according  to 
the  express  intention,  compreihended  in  the  grants  and  shall  not  extend  to  any 
other  thing  by  ponstruction  or  impHcatipa  whiqh  4oth  not  appear  by  the  grant 
that  the  intent  did  ^tend  to,"  though  it  might  have  been  different  in  the  ca^o 
of  a  subject. 

In  regard  tp  the  other  position  of  Mr«  Justice  Blackstone,  it  may  be  supposed 
that  he  means  to  assert  that  in  a  crown  grant  pf  the  prpfits  of  land:  for  a  year, 
fnee  ipgress,  egress  and.  regress,  to  take  the  profits,  are  npt  included  by  i^lpli•: 
civtion,  as  they  would  be  in  a  subject's  grant.  If  such  b^  his  naeaning,  he  is. 
certainly  under  a  mistake.  The  samp  cpustruction  would  bC;  put  upon  each ; 
for  otherwise  nothing  would  pass  by  thp  grant.  It  is  a  principle  qt  cpmipon 
sense,  as  well  as  of  law,  that,  when  a  thing  is  granted,  whatever  is  necessary  to. 
its  enjoymisut  is  granted  al£^.  It  is  not  presaiped  that  the  king  means  tp  t^^ke 
a  vpid  grs^nt;  and,  therefore,  if  it  admic^  of  two  constructions^  that^  shall  bo 
followed,  which  will  secure  its  validity  apd  operation*  In  Coroyn's  Digest, 
Com.  Dig.,  Grapt,  E.,  11  Co,  Litt.,  56  a,  ^  cage  is  cite4  frpm  the  Year  Book,  1 
Hep.  4,  5  (it  should  be  6,  a),  that  if  there  b0  a  grant  pf  land,  cum  pertinentiUy 
to  which  commoq  is  appendant,  the  common  passes  as  an  incident,  even  though 
it  be  tbp  grapt  of  the  king.    So,  it  is  said  ip  the  sa.me  c^ise,  if,  the  king  grant 
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to  me  the  foundation  of  an  abbfey,  the  eofody  passes.  So,  if  the  king  grant  to 
me  a  fair,  I  shall  have  a  court  of  Pie^udre  as  incident  thereto.  And  there 
are  other  cases  in  the  books  to  the  same  effect.  See  Bao.  Abridg.,  Prerogative, 
F.  2,  p.  602;  Comyn's  Dig.,  Grant,  G.  12;  Lord  Chandos'  Case,  6  Co.  R,  55; 
Sir  Robert  Atkyn^s  Case,  1  Vent.,  399,  409 ;  9  Co.  R.,  29,  30.  Finch,  in  his 
treatise  on  the  law,  contains  nothing  beyond  the  common  authorities.  Finch's 
Law,  b.  2,  c.  2,  p.  24,  edit.  1163;  Cro.  Eliz.,  691;  Per  Pophara,  C.  J.,  17  Vin. 
Abridg.,  Prerogative,  O.,  c.  pi.  13;  Com.  Dig.,  Franchise,  C.  2;  Inst.,  282. 

Lord  Coke,  after  stating  the  decision  of  Sir  John  Molyn's  Case,  6  Co.  R.,  6, 
adds  these  words:  "Note  the  gravity  of  the  ancient  sages  of  the  law  to  con- 
atrae  the  king's  grants  beneficially  for  his  honor,  and  not  to  make  any  strict  or 
literal  construction  in  subversion  of  such  grants."  This  is  an  admonition,  in 
my  humble  judgment,  very  fit  to  be  retaembered  and  acted  upon  by  all  judges 
who  are  called  upon  to  interpose  between  the  government  and  the  citizen  in 
cases  of  public  grants.  Legat's  Case,  10  Co.  R.,  109,  contains  nothing  that  in 
the  slightest  degree  impugns  the  geneiral  doctrine  here  contended  for.  It  pro- 
ceeded upon  a  plain  interpretation  of  the  very  words  of  the  grant;  and  no  im- 
plications were  necessary,  or  proper,  to  give  it  its  futl  effect. 

The  case  of  the  Royal  Fishery  of  the  Banne,  decided  in  Ireland,  in  the  privy 
council  in  8th  James  I.,  Davies'  Rep.,  149,  has  been  much  relied  on  to  establish 
the  point  that  the  king*s  grant  shall  pass  nothing  by  implication.  That  case, 
upon  its  actual  circumstances,  justifies  no  such  sweeping  conclusion.  The  king 
was  owner  of  a  royal  fishery  in  gross  (which  is  material),  on  the  River  Banne, 
in  navigable  waters,  where  the  tide  ebbed  and  flowed,  about  two  leagues  from 
the  sea;  and  he  granted  to  Sir  R.  M'D.  the  territory  of  Rout,  which  is  parcel 
of  the  county  of  Antrim,  and  adjoining  to  the  River  Banne,  in  that  part  where 
the  said  fishery  is;  the  grant  containing  the  following  words:  "  Omnia  castraj 
me^sUagia^  eto,^  ete,^  piaoarias^  piscationes^  aquas^  aq\tarum  cursusy  eto,^  ac  omnia 
alia  hereditamenta  in  vel  infra  dictujn^  territorium  de  Hout^  in  comitatu  Antrim j 
exceptiSj  et  ex  hoc  cancessioTie  nobis  heredihus  et  successoribus  nostris  reserwitia 
trihti9  partibns  piscationibua  Jluminia  de  Banned  The  question  was,  whether 
the  grant  passed  the  royal  fishery  in  the  Banne  to  the  grantee.  And  it  was 
held  that  it  did  not;  first,  because  the  River  Banne,  so  far  as  the  sea  ebbs  and 
flows,  is  a  royal  navigable  river,  and  the  fishery  there  a  royal  fishery ;  secondly, 
because  no  part  of  this  roj^al  fishery  could  pass  by  the  grant  of  the  land  adjoin- 
ing, and  by  the  general  grant  of  all  the  fisheries  [in  or  within  the  territory  of 
Rout];  for  this  royal  fishery  is  not  appurtenant  to  the  land,  but  is  a  fishery  in 
gross,  and  parcel  of  the  inheritance  of  the  crown  itself;  and  general  words  in 
the  king's  grant  shall  not  pass  such  Special  royalty,  which  belongs  to  the  crown 
by  prerogative;  thirdly,  that  by  the  exception  in  the  grant  of  three  parts  of 
this  fishery,  the  other  fourth  part  of  this  fishery  did  not  pass  by  this  grant,  for 
the  king^s  grant  shall  pass  nothing  by  implication;  and  for  this  was  cited  2 
Hen.  7,  13. 

Now,  there  is  nothing  in  this  case  which  is  not  easily  explicable  upon  the 
common  principles  of  interpretation.  The  fishery  was  a  royal  fishery  in  gross, 
and  not  appurtenant  to  the  territory  of  Rout.  Ward  v,  Cresswell,  Willes,  205. 
The  terras  of  the  grant  were  of  all  fisheries  in  and  within  this  territory;  and 
this  excluded  any  fishery  not  within  it,  or  not  appurtenant  to  it.  The  prem- 
ises, then,  clearly  did  not,  upon  any  just  construction,  convey  the  fishery  in 
question,  for  it  was  not  within  the  territory.  The  only  remaining  question 
was  whether  the  exception  of  three  quarters  would,  by  implication,  carry  the 
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fourth  part  which  was  not  excepted;  that  is,  whether  terms  of  exception  in  a 
crown  grant  should  be  construed  to  be  terms  of  grant  and  not  of  exception. 
It  is  certainly  no  harsh  application  of  the  common  rules  of  interpretation  to 
hold  that  an  implication  which  required  such  a  change  in  the  natural  meaning 
of  the  words  ought  not  to  be  allowed  to  the  prejudice  of  the  crown.  Non  con- 
Stat,  that  the  king  might  not  have  supposed,  at  the  time  of  the  grant,  that  he 
was  owner  of  three  parts  only  of  the  fishery,  and  not  of  the  fourth  part.  This 
case  of  the  fishery  of  the  Banne  was  cited  and  commented  on  by  Mr.  Justice  Bay- 
ley,  in  delivering  the  opinion  of  the  court  in  the  case  of  the  Duke  of  Somerset  v. 
Fogwell,  5  Barn.  &  Cress.,  875  and  885,  and  the  same  view  was  taken  of  the 
grounds  of  the  decision  which  has  been  here  stated;  the  learned  judge  adding, 
that  it  was  further  agreed  in  that  case,  that  the  grant  of  the  king  passes  noth- 
ing by  implication,  by  which  he  must  be  understood  to  mean  nothing  which 
its  terms  do  not,  fairly  and  reasonably  construed,  embrace  as  a  portion  of  or 
incident  to  the  subject-matter  of  the  grant. 

As  to  the  case  cited  from  2  Hen.  VII.,  13  (which  was  the  sole  authority  re- 
lied on),  it  turned  upon  a  very  different  principle.  There  the  king,  by  letters- 
patent,  granted  to  a  man  that  he  might  give  twenty  marks  annual  rent  to  a 
certain  chaplain  to  pray  for  souls,  etc. ;  and  the  question  was,  whether  the  grant 
was  not  void  for  uncertainty,  as  no  chaplain  was  named.  And  the  principal 
stress  of  the  argument  seems  to  have  been,  whether  this  license  should  be  con- 
strued to  create,  or  enable  the  grantee  to  create,  a  corporation  capable  of  taking 
the  rent.  In  the  argument,  it  was  asserted  that  the  king's  grants  should  not 
be  construed,  by  implication,  to  create  a  corporation,  or  to  inure  to  a  double 
intent.  In  point  of  fact,  however,  I  find  (Chronica  Juridicialia,  p.  141)  that 
neither  of  the  persons  whose  opinions  are  stated  in  the  case  was  a  judge  at 
the  time  of  the  argument,  nor  does  it  appear  what  the  decision  was;  so  that 
the  whole  report  is  but  the  argument  of  counsel.  The  same  case  is  fully  re- 
ported by  Lord  Coke,  in  the  case  of  Sutton's  Hospital,  10  Co.  Rep.,  27,  28,  who 
says  that  he  had  seen  the  original  record,  and  who  gives  the  opinions  of  the 
judges  at  large,  by  which  it  appears  that  the  grant  was  held  valid.  And  so 
says  Lord  Coke:  "Note,  reader,  this  grant  of  the  king  inures  to  these  intentr, 
namely,  to  make  an  incorporation ;  to  make  a  succession ;  and  to  grant  a  rent.*' 
So  that  here  we  have  a  case,  not  only  of  a  royal  grant  being  construed  liberally, 
but  divers  implications  being  made  not  at  all  founded  in  the  express  terms  of 
the  grant.  The  reason  of  which  was  (as  Lord  Coke  says),  because  the  king's 
charter,  made  for  the  erection  of  pious  and  charitable  works,  shall  be  always 
taken  in  the  most  favorable  and  beneficial  sense.  This  case  was  recognized  by 
the  judges  as  sound  law  in  the  case  of  Sutton's  Hospital.  And  it  was  clearly 
admitted  by  the  judges,  that,  in  a  charter  of  incorporation  by  the  crown,  all 
the  incidents  to  a  corporation  were  tacitly  annexed,  although  not  named ;  as 
the  right  to  sue  and  be  sued;  to  purchase,  hold,  and  alien  lands;  to  make  by- 
laws, etc.  And  if  power  is  expressly  given  to  purchase,  but  no  clause  to  alien, 
the  latter  follows  by  implication,  as  an  incident.  Comyn's  Dig.,  Franchise,  F.  6, 
F.  10,  F.  15.  It  is  very  difficult  to  affirm,  in  the  teeth  of  such  authorities, 
that  in  the  king's  grants  nothing  is  to  be  taken  by  implication,  as  is  gravely  as- 
serted in  the  case  in  Davies'  Reports,  149.  The  case  cited  to  support  it  is  di- 
rectly against  it.  In  truth,  it  is  obvious  that  the  learned  judges  mistook  the 
mere  arguments  of  counsel  for  the  solemn  opinions  of  the  court.  And  the  case, 
as  decided,  is  a  direct  authority  the  other  way. 

The  case  of  Blankley  v.  Winstanley,  3  Term  R,  2T9,  has  also  been  relied  on 
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for  the  same  purpose.  But  it  has  nothing  to  do  with  the  point.  The  court 
there  held,  that  by  the  saving  in  the  very  body  of  the  charter,  the  concurrent 
jurisdiction  of  the  county  magistrates  was  preserved.  There  was  nothing  said 
by  the  court  in  respect  to  the  implications  in  crown  grants.  The  whole  argu- 
ment turned  upon  the  meaning  of  the  express  clauses.  Much  reliance  has  also 
been  placed  upon  the  language  of  Lord  Stowell  in  The  Elsebe,  6  Rob.,  173. 
The  main  question  in  that  case  was  whether  the  crown  had  a  right  to  release 
captured  property  before  eldjudication,  without  the  consent  of  the  captors. 
That  question  depended  upon  the  effect  of  the  king's  orders  in  council,  his 
proclamation  and  the  parliamentary  prize  act,  for,  independently  of  these  acts, 
it  was  clear  that  all  captured  property,  jure  lelliy  belonged  to  the  crown,  and 
was  subject  to  its  sole  disposal.  Lord  Stowell,  whose  eminent  qualifications  as 
a  judge  entitle  him  to  great  reverence,  on  that  occasion  said:  "A general  pre- 
sumption arising  from  these  considerations  is,  that  government  does  not  mean 
to  devest  itself  of  this  universal  attribute  of  sovereignty  conferred  for  such 
purposes  (to  be  used  for  peace  as  well  as  war),  unless  it  is  so  clearly  and  un- 
equivocally expressed.  In  conjunction  with  this  universal  presumption  must  be 
taken,  also,  the  wise  policy  of  our  own  peculiar  law,  which  interprets  the  grants 
of  the  crown  in  this  respect  by  other  rules  than  those  which  are  applicable  in 
the  construction  of  the  grants  of  individuals.  Against  an  individual  it  is  pre- 
sumed that  he  meant  to  convey  a  benefit  with  the  utmost  liberality  that  his 
words  will  bear.  It  is  indifferent  to  the  public  in  which  person  an  interest 
remains,  whether  in  the  grantor  or  the  taker.  With  regard  to  the  grant  of  the 
sovereign,  it  is  far  otherwise.  It  is  not  h^ld  by  the  sovereign  himself  as  private 
property,  and  no  alienation  shall  be  presumed,  except  what  is  clearly  and  indis- 
putably expressed."  Now,  the  right  of  the  captors  in  that  case  was  given  by 
the  words  of  the  king's  order  in  council  only.  It  was  a  right  to  seize  and  bring 
in  for  adjudication.  The  right  to  seize  then  was  given,  and  the  duty  to  bring 
in  for  adjudication  was  imposed.  If  nothing  more  bad  existed,  it  would  be 
clear  that  the  crown  would  have  the  general  property  in  the  captures.  Then, 
again,  the  prize  act  and  prize  proclamation  gave  to  the  captors  a  right  in  the 
property  after  adjudication,  as  lawful  prize,  and  not  before.  This  very  limita- 
tion naturally  implied  that  until  adjudication  they  had  no  right  in  the  property. 
And  this  is  the  ground  upon  which  Lord  Stowell  placed  his  judgment,  as  the 
clear  result  of  a  reasonable  interpretation  of  these  acts,  declining  to  rely  on  any 
reasoning  from  considerations  of  public  policy.  And  it  is  to  be  considered  that 
Lord  Stowell  was  not  speaking  of  an  ordinary  grant  of  land,  or  of  franchises, 
in  the  common  course  of  mere  municipal  regulations;  but  of  sovereign  attri- 
butes and  prerogatives,  involving  the  great  rights  and  duties  of  war  and  peace, 
where,  upon  every  motive  of  public  policy,  and  every  ground  of  rational  inter- 
pretation, there  might  be  great  hesitation  in  extending  the  terms  of  a  grant 
beyond  their  fair  interpretation. 

But  what,  I  repeat,  is  most  material  to  be  stated,  is,  that  all  this  doctrine  in 
relation  to  the  king's  prerogative  of  having  a  construction  in  his  own  favor  is 
exclusively  confined  to  cases  of  mere  donation,  flowing  from  the  bounty  of  the 
crown.  Whenever  the  grant  is  upon  a  valuable  consideration,  the  rule  of  con- 
struction ceases;  and  the  grant  is  expounded  exactly  as  it  would  be  in  the  case 
of  a  private  grant,  favorably  to  the  grantee.  Why  is  this  rule  adopted? 
Plainly,  because  the  grant  is  a  contract,  and  is  to  be  interpreted  according  to 
its  fair  meaning.  It  would  be  to  the  dishonor  of  the  government  that  it 
shoold  pocket  a  fair  consideration,  and  then  quibble  as  to  the  obscurities  and 
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implications  of  its  own  contract.  Such  was  the  doctrine  of  my  Lord  Coke,  and 
of  the  venerable  sages  of  the  law  in  other  times,  when  a  resistance  to  preroga- 
tive was  equivalent  to  a  removal  from  office.  Even  in  the  worst  ages  of  arbi- 
trary power,  and  irresistible  prerogative,  they  did  not  hesitate  to  declare  that 
contracts  founded  in  a  valuable  consideration  ought  to  be  construed  liberally 
for  the  subject  for  the  honor  of  the  crown.  2  Co.  Inst.,  496.  See,  also,  Com. 
Dig.,  Franchise,  C.  F.  6.  If  we  are  to  have  the  grants  of  the  legislature  con- 
strued by  the  rules  applicable  to  royal  grants,  it  is  but  common  justice  to  follow 
them  throughout  for  the  honor  of  this  republic.  The  justice  of  the  common- 
wealth will  not  (I  trust)  be  deemed  less  extensive  than  that  of  the  crown. 

I  think  that  I  have  demonstrated,  upon  authority,  that  it  is  by  no  means 
true  that  implications  may  not,  and  ought  not,  to  be  admitted  in  regard  to 
crown  grants.  And  I  would  coElclude  what  I  have  to  say  on  this  head  by  a 
remark  made  by  the  late  Mr.  Chief  Justice  Parsons,  a  lawyer  equally  remark- 
able for  his  extraordinary  genius  and  his  professional  learning.  "In  England, 
prerogative  is  the  cause  of  one  against  the  whole.  Here,  it  is  the  cause  of  all 
against  one.  In  the  first  case  the  feelings  and  vices,  asr  well  as  the  virtues,  are 
enlisted  against  it;  in  the  last  in  favor  of  it.  And,  therefore,  here,  it  is  of  more 
importance  that  the  judicial  courts  should  take  care  that  the  claim  of  preroga- 
tive should  be  more  strictly  watched."    Martin  v.  Commonwealth,  1  Mass.,  356. 

If,  then,  the  present  were  the  case  of  a  royal  grant,  I  should  most  strenuously 
contend,  both  upon  principle  and  authority,  that  it  was  to  receive  a  liberal  and 
not  a  strict  construction.  I  should  so  contend  upon  the  plain  intent  of  the  charter, 
from  its  nature  and  objects,  and  from  its  burdens  and  duties.  It  is  confessedly 
a  case  of  contract  and  not  of  bounty;  a  case  of  contract  for  a  valuable  consid- 
eration; for  objects  of  public  utility;  to  encourage  enterprise ;  to  advance  tho 
public  convenience;  and  to  secure  a  just  remuneration  for  large  outlays  of 
private  capital.  What  is  there  in  such  a  grant  of  the  crown  which  should  de- 
mand from  any  court  of  justice  a  narrow  and  strict  interpretation  of  its  terms? 
Where  is  the  authority  which  contains  such  a  doctrine,  or  justifies  such  a  con- 
clusion? Let  it  not  be  assumed,  and  then  reasoned  from,  as  an  undisputed 
concession.  If  the  common  law  carries  in  its  bosom  such  a  principle,  it  can  be 
shown  by  some  authorities,  which  ought  to  bind  the  judgment,  even  if  they  do 
not  convince  the  understanding.  In  all  my  researches  I  have  not  been  able  to 
find  any  whose  reach  does  not  fall  far,  very  far,  short  of  establishing  any  such 
doctrine.  Prerogative  has  never  been  wanting  in  pushing  forward  its  own 
claims  for  indulgence  or  exemption.  But  it  has  never  yet,  as  far  as  I  know, 
pushed  them  to  this  extravagance. 

§  2066.  In  construing  a  legislative  grant  the  intent  of  the  legislature  should 
he  sought. 

I  stand  upon  the  old  law ;  upon  law  established  more  than  three  centuries 
ago,  in  cases  contested  with  as  much  ability  and  learning  as  any  in  the  annals 
6f  our  jurisprudence,  in  resisting  any  such  encroachments  upon  the  rights  and 
liberties  of  the  citizens,  secured  by  public  grants.  I  will  not  consent  to  shake 
their  title-deeds  by  any  speculative  niceties  or  novelties.  The  present,  however, 
is  not  the  case  of  a  royal  grant,  but  of  a  legislative  grant  by  a  public  statute. 
The  rules  of  the  common  law  in  relation  to  royal  grants  have,  therefore,  in 
reality,  nothing  to  do  with  the  case.  We  are  to  give  this  act  of  incorporation 
a  rational  and  fair  construction,  according  to  the  general  rules  which  govern  in 
all  cases  of  the  exposition  of  public  statutes.  We  are  to  ascertain  the  legisla- 
tive intent;  and  that  once  ascertained, it  is  our  duty  to  give  it  a  full  and  liberal 
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operation.  The  books  are  full  of  cases  to  this  effect  (see  Com.  Dig.,  Parlia- 
ment, E.  10  to  E.  28;  Bac.  Abridg.,  Statute);  if,  indeed,  so  plain  a  principle 
of  common  sense  and  common  justice  stood  in  any  need  of  authority  to  sup- 
port it.  Lord  Chief  Justice  Eyre,  in  the  case  of  Bolton  v.  Bull,  2  H.  Bla.,  463, 
500,  took  notice  of  the  distinction  between  the  construction  of  a  crown  grant 
and  a  grant  by  an  act  of  parliament;  and  held  the  rules  of  the  common  law, 
introduced  for  the  protection  of  the  crown  in  respect  to  its  own  grants,  to  be 
inapplicable  to  a  grant  by  an  act  of  parliament.  ^^  It  is  to  be  observed,"  said 
his  lordship,  'Hhat  there  is  nothing  technical  in  the  composition  of  an  act  of 
parliament.  In  the  exposition  of  statutes,  the  intent  of  parliament  is  the  guide. 
It  is  expressly  laid  down  in  our  books  (I  do  not  here  speak  of  penal  statutes) 
that  every  statute  ought  to  be  expounded,  not  according  to  the  letter,  but  the 
intent."  Again,  he  said,  '^This  case  was  compared  to  the  case  of  the  king 
being  deceived  in  his  grants.  But  I  am  not  satisfied  that  the  king,  proceeding 
by  and  with  the  advice  of  parliament,  is  in  that  situation,  in  respect  to  which 
he  is  under  the  special  protection  of  the  law ;  and  that  he  could  on  that  ground 
be  considered  as  deceived  in  his  grant.  Ko  case  was  cited  to  prove  that  posi- 
tion." 

Now,  it  is  to  be  remembered  that  bis  lordship  was  speaking  upon  the  con- 
struction of  an  act  of  parliament  of  a  private  nature ;  an  act  of  parliament  in 
the  nature  of  a  monopoly;  an  act  of  parliament  granting  an  exclusive  patent 
for  an  invention  to  the  celebrated  Mr.  Watt.  And  let  it  be  added,  that  his 
opinion  as  to  the  validity  of  that  grant,  notwithstanding  all  the  obscurities  of 
the  act,  was  ultimately  sustained  in  the  king's  bench  by  a  definitive  judgment  in 
its  favor.  See  Hornblower  v.  Boulton,  8  Term  R.,  05.  A  doctrine  equally  just 
and  liberal  has  been  repeatedly  recognizsd  by  the  supreme  court  of  Massachu- 
setts. In  the  case  of  Richards  u  Daggett,  4  Mass.,  534,  537,  Mr.  Chief  Justioe 
Parsons,  in  delivering  the  opinion  of  the  court,  said:  ^'It  is  always  to  be  pre- 
sumed that  the  legislature  intend  the  most  beneficial  construction  of  their 
acts,  when  the  design  of  them  is  not  apparent."  See,  also,  Iiliabitants  of  Somer- 
set V.  Inhabitants  of  Dighton,  12  Mass.,  383;  Whitney  v.  Whitney,  14  Mass., 
88;  8  Mass.,  523;  Holbrook  v.  Holbrook,  1  Pick.,  248;  Stan  wood  v,  Peirce,  7 
Mass.,  458.  Even  in  relation  to  mere  private  statutes,  made  for  the  accommo- 
dation of  particular  citizens,  and  which  may  affect'tbe  rights  and  privileges  of 
others,  courts  of  law  will  give  them  a  large  construction  if  it  arise  from  neces- 
sary  implication.    Coolidge  v.  Williams,  4  Mass.,  145. 

§  2067.  Grants  hy  the  state  for  the  erection,  of  bridgee^  etc.^  are  to  be  construed 
as  contracts^  and  not  fnere  laws. 

As  to  the  manner  of  construing  parliamentary  grants  for  private  enterprise, 
there  are  some  recent  decisions,  which,  in  my  judgment,  establish  two  very  im- 
portant principles  applicable  directly  to  the  present  case;  which,  if  not  con- 
firmatory of  the  views  which  I  have  endeavored  to  maintain,  are  at  least  not 
repugnant  to  them.  The  first  is,  that  all  grants  for  purposes  of  this  sort  are 
to  be  construed  as  contracts  between  the  government  and  the  grantees,  and  not 
as  mere  laws;  the  second  is,  that  they  are  to  receive  a  reasonable  construction; 
and  that  if  either  upon  their  express  terms,  or  by  just  inference  from  the  terms, 
the  intent  of  the  contract  can  be  made  out,  it  is  to  be  recognized  and  enforced 
accordingly.  But  if  the  language  be  ambiguous,  or  if  the  inference  be  not 
clearly  made  out,  then  the  contract  is  to  be  taken  most  strongly  against  the 
grantor,  and  most  favorably  for  the  public.  The  first  case  is  Leeds  &  Liver- 
pool Canal  v.  Hustler,  1  Bam.  &  Cress.,  424,  where  the  question  was  upon  the 
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terms  of  the  charter  granting  a  toll.  The  toll  was  payable  on  empty  boats 
passing  a  lock  of  the  canal.  The  court  said:  "No  toll  was  expressly  imposed 
upon  empty  boats,  etc.,  and  we  are  called  upon  to  say  that  such  a  toll  was  im- 
posed by  inference.  Those  who  seek  to  impose  a  burden  upon  the  public 
should  take  care  that  their  claim  rests  upon  plain  and  unambiguous  language. 
Here  the  claim  is  by  no  means  clear."  The  next  case  was  the  Kingston-upon- 
Hull  Dock  Company  v.  La  Marche,  8  Barn.  &  Cress.,  4^,  where  the  question 
was  as  to  a  right  to  wharfage  of  goods  shipped  oflf  from  their  quays.  Lord 
Tenterden,  in  delivering  the  judgment  of  the  court  in  the  negative,  said: 
"This  was  clearly  a  bargain  made  between  a  company  of  adventurers  and  the 
public;  and,  as  in  many  similar  cases,  the  terms  of  the  bargain  are  contained 
in  the  act,  and  the  plaintiffs  can  claim  nothing  which  is  not  clearly  given." 
The  next  case  is  Stourbridge  Canal  v.  Wheeley,  2  Barn.  &  Ad.,  792,  in  which 
the  question  was  as  to  a  right  to  certain  tolls.  Lord  Tenterden,  in  delivering 
the  opinion  of  the  court,  said :  "  This,  like  many  other  cases,  is  a  bargain 
between  a  company  of  adventurers  and  the  public,  the  terras  of  which  are  ex- 
pressed in  the  statute.  And  the  rule  of  construction  in  all  such  cases  is  now 
fully  established  to  be  this:  That  any  ambiguity  in  the  terms  of  the  contract 
must  operate  against  the  adventurers  and  in  favor  of  the  public;  and  the 
plaintiffs  can  claim  nothing  which  is  not  clearly  given  to  them  by  the  act." 
"Now,  it  is  quite  certain  that  the  company  have  no  right  expressly  given  to 
receive  any  compensation,  except,  etc.;  and  therefore  it  is  incumbent  upon 
them  to  show  that  they  have  a  right,  clearly  given  by  inference  from  some 
other  of  the  clauses."  This  latter  statement  shows  that  it  is  not  indispensable 
that,  in  grants  of  this  sort,  the  contract  or  the  terms  of  the  bargain  should  be 
in  express  language;  it  is  sufficient  if  they  may  be  clearly  proved  by  implica- 
tion or  inference.  I  admit  that,  where  the  terms  of  a  grant  are  to  impose 
burdens  upon  the  public  or  to  create  a  restraint  injurious  to  the  public  interest, 
there  is  sound  reason  for  interpreting  the  terms,  if  ambiguous,  in  favor  of  the 
public.  But  at  the  same  time  I  insist  that  there  is  not  the  slightest  reason  for 
saying,  even  in  such  a  case,  that  the  grant  is  not  to  be  construed  favorably  to 
the  grantee  so  as  to  secure  him  in  the  enjoyment  of  what  is  actually  granted. 
I  have  taken  up  more  time  in  the  discussion  of  this  point  than  perhaps  the 
occasion  required,  because  of  its  importance,  and  the  zeal  and  earnestness,  and 
learning,  with  which  the  argument  for  a  strict  construction  has  been  pressed 
upon  the  court  as  in  some  sort  vital  to  the  merits  of  this  controversy.  I  feel 
the  more  confirmed  in  my  own  views  upon  the  subject  by  the  consideration 
that  every  judge  of  the  state  court,  in  delivering  his  opinion,  admitted,  either 
directly  or  by  inference,  the  very  principle  for  which  I  contend.  Mr.  Justice 
Morton,  who  pressed  the  doctrine  of  a  strict  construction  most  strongly,  at  the 
same  time  said :  "  Although  no  distinct  thing  or  right  will  pass  by  implication, 
yet  I  do  not  mean  to  question  that  the  words  used  should  be  understood  in 
their  most  natural  and  obvious  sense;  and  that  whatever  is  essential  to  the  en- 
joyment of  the  thing  granted,  will  be  necessarily  implied  to  the  grant."  7  Pick., 
462.  Mr.  Justice  Wilde  said:  " In  doubttul  cases  it  seems  to  me  a  sound  and 
wholesome  rule  of  construction  to  interpret  public  grants  most  favorably  to  the 
public  interests,  and  that  they  are  not  to  be  enlarged  by  doubtful  implica- 
tions." "  When,  therefore,  the  legislature  makes  a  grant  of  a  public  franchise, 
it  is  not  to  be  extended  by  construction  beyond  its  clear  and  obvious  meaning." 
"There  are  some  legislative  grants,  no  doubt,  that  may  admit  of  a  different 
rule  of  construction ;  such  as  grants  of  lands  bn  a  valuable  consideration,  aud 
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the  like.'*  7  Pick.,  469.  These  two  learned  judges  were  adverse  to  the  plaint- 
iflfs*  claim.  But  the  two  other  learned  judges,  who  were  in  favor  of  it,  took  a 
much  broader  and  more  liberal  view  of  the  rules  of  interpretation  of  the 
charter.  * 

An  attempt  has,  however,  been  made  to  put  the  case  of  legislative  grants 
apon  the  same  footing  as  royal  grants,  as  to  their  construction,  upon  some  sup- 
posed analogy  between  royal  grants  and  legislative  grants  under  our  republican 
forms  of  government.  Such  a  claim  in  favor  of  republican  prerogative  is  new, 
and  no  authority  has  been  cited  which  supports  it.  Our  legislatures  neither 
have  nor  affect  to  have  any  royal  prerogatives.  There  is  no  provision  in  the 
constitution  authorizing  their  grants  to  be  construed  differently  from  the 
grants  of  private  persons  in  regard  to  the  like  subject-matter.  The  policy  of 
the  common  law,  which  gave  the  crown  so  many  exclusive  privileges  and  ex- 
traordinary claims,  different  from  those  of  the  subject,  was  founded  in  a  good 
measure,  if  not  altogether,  upon  the  divine  right  of  kings,  or  at  least  upon  a 
sense  of  their  exalted  dignity  and  pre-eminence  over  all  subjects,  and  upon  the 
notion  that  they  are  entitled  to  peculiar  favor  for  the  protection  of  their  kingly 
rights  and  office.  Parliamentary  grants  never  enjoyed  any  such  privileges. 
They  were  always  construed  according  to  common  sense  and  common  reason, 
upon  their  language  and  their  intent.  What  reason  is  there  that  our  legislative 
acts  should  not  receive  a  similar  interpretation?  Is  it  not  at  least  as  important 
in  our  free  governments  that  a  citizen  should  have  as  much  security  for  his 
rights  and  estate  derived  from  the  grants  of  the  legislature  as  he  would  have  in 
England?  What  solid  ground  is  there  to  say  that  the  words  of  arrant  in  the 
mouth  of  a  citizen  shall  mean  one  thing,  and  in  the  mouth  of  the  legislature 
shall  mean  another  thing?  That,  in  regard  to  the  grant  of  a  citizen,  every 
worJ  shall,  in  case  of  any  question  of  interpretation  or  implication,  be  construed 
against  him,  and,  in  regard  to  the  grant  of  the  government,  every  word  shall 
be  construed  in  its  favor?  That  language  shall  be  construed,  not  according  to 
its  natural  import  and  implications  from  its  own  proper  sense  and  the  objects 
of  the  instrument,  but  shall  change  its  meaning,  as  it  is  spoken  by  the  whole 
people,  or  by  one  of  them?  There  may  be  very  solid  grounds  to  say  that 
neither  grants  nor  charters  ought  to  be  extended  beyond  the  fair  reach  of  their 
words;  and  that  no  implications  ought  to  be  made  which  are  not  clearly  dedu- 
cible  from  the  language  and  the  nature  and  objects  of  the  grant. 

In  the  case  of  a  legislative  grant,  there  is  no  ground  to  impute  surprise,  im- 
position or  mistake  to  the  same  extent  as  in  a  mere  private  grant  of  the  crown. 
The  words  are  the  words  of  the  legislature,  upon  solemn  deliberation,  and 
examination  and  debate.  Their  purport  is  presumed  to  be  well  known,  and  the 
public  interests  are  watched  and  guarded  by  all  the  varieties  of  local,  personal 
and  professional  jealousy,  as  well  as  by  the  untiring  zeal  of  numbers,  devoted 
to  the  public  service. 

It  should  also  be  constantly  kept  in  mind  that,  in  construing  this  charter,  we 
are  not  construing  a  statute  involving  political  powers  and  sovereignt}*,  like 
those  involved  in  the  case  of  The  Elsebe,  5  Eob.  R,  173.  We  are  construing  a 
grant  of  the  legislature,  which,  though  in  the  form  of  a  statute,  is  still  but  a 
solemn  contract.  In  such  a  case,  the  true  course  is  to  ascertain  the  sense  of  the 
parties  from  the  terms  of  the  instrument;  and  that  once  ascertained,  to  give  it 
full  effect.  Lord  Coke,  indeed,  recommends  this  as  the  best  rule,  even  in 
respect  to  royal  grants.  "  The  best  exposition,"  says  he,  "  of  the  king's  char- 
ter is,  upon  the  consideration  of  the  whole  charter,  to  expound  the  charter  by 
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the  charter  itself;  every  material  part  thereof  [being]  explained  according  to 
the  true  and  genuine  sense,  which  is  the  best  method."  Case  of  Sutton's  Hos- 
pital, 10  Co.  R,  24,  b. 

§  2068.  The  charier  of  the  Charles  River  Bridge  is  not  a  restriction  upon  the 
legislative  power. 

But  with  a  view  to  induce  the  court  to  withdraw  from  all  the  common  rules 
of  reasonable  and  liberal  interpretation  in  favor  of  grants,  we  have  been 
told  at  the  argument  that  this  very  charter  is  a  restriction  upon  the  legislative 
power;  that  it  is  in  derogation  of  the  rights  and  interests  of  the  state  and  the 
people;  that  it  tends  to  promote  monopolies  and  exclusive  privileges;  and  that 
it  will  interpose  an  insuperable  barrier  to  the  progress  of  improvement.  Now, 
upon  every  one  of  these  propositions,  which  are  assumed  and  not  proved,  I 
entertain  a  directly  opposite  opinion;  and,  if  I  did  not,  I  am  not  prepared  to 
admit  the  conclusion  for  which  they  are  adduced.  If  the  legislature  has  made 
a  grant  which  involves  any  or  all  of  these  consequences,  it  is  not  for  courts  of 
justice  to  overturn  the  plain  sense  of  the  grant  because  it  has  been  improvi- 
dently  or  injuriously  made. 

•But  I  deny  the  very  groundwork  of  the  argument.  This  charter  is  not  (as  I 
have  already  said)  any  restriction  upon  the  legislative  power;  unless  it  be  true 
that,  because  the  legislature  cannot  grant  again  what  it  has  already  granted, 
the  legislative  power  is  restricted.  If  so,  then  every  grant  of  the  public  land 
is  a  restriction  upon  that  power;  a  doctrine  that  has  never  yet  been  estab- 
lished, nor  (as  far  as  I  know)  ever  contended  for. 

§  2069.  Every  grant  of  a  franchise  is,  so  far  as  that  grant  extends^  necessarily 
exchisive^  and  cannot  he  resumed  or  interfered  with. 

Every  grant  of  a  franchise  is,  so  far  as  that  grant  extends,  necessarily  exclu- 
sive, and  cannot  be  resumed  or  interfered  with.  All  the  learned  judges  in  the 
state  court  admitted  that  the  franchise  of  Charles  River  Bridge,  whatever  it 
be,  could  not  be  resumed  or  interfered  with.  The  legislature  could  not  recall 
its  grant,  or  destroy  it.  It  is  a  contract  whose  obligation  cannot  be  constitu- 
tionally impaired.  In  this  respect,  it  does  not  differ  from  a  grant  of  lands. 
In  each  case,  the  particular  land,  or  the  particular  franchise^  is  withdrawn  from 
the  legislative  operation.  The  identical  land,  or  the  identical  franchise,  cannot 
be  regranted  or  avoided  by  a  new  grant.  But  the  legislative  power  remains 
unrestricted.  The  subject-matter  only  (I  repeat  it)  has  passed  from  the  hands 
of  the  government.  If  the  legislature  should  order  a  government  debt  to  be 
paid  by  a  sale  of  the  public  stock,  and  it  is  so  paid,  the  legislative  power  over 
the  funds  of  the  government  remains  unrestricted,  although  it  has  ceased  over 
the  particular  stock  which  has  been  thus  sold.  For  the  present,  I  pass  over  all 
further  consideration  of  this  topic,  as  it  will  necessarily  come  again  under 
review  in  examining  an  objection  of  a  more  broad  and  comprehensive  nature. 

§  2070.  The  charter  of  the  Charles  River  Bridge  is  not  in  derogation  of  the 
rights  and  interests  of  the  people  or  state. 

Then,  again,  how  is  it  established  that  this  is  a  grant  in  derogation  of  the 
rights  and  interests  of  the  people?  No  individual  citizen  has  any  right  to  build 
a  bridge  over  navigable  waters;  and,  consequently,  he  is  deprived  of  no  right, 
when  a  grant  is  made  to  any  other  persons  for  that  purpose.  Whether  it  pro- 
motes or  injures  the  particular  interest  of  an  individual  citizen  constitutes  no 
ground  for  judicial  or  legislative  interference,  beyond  what  his  own  rights 
justify.  When,  then,  it  is  said  that  such  a  grant  is  in  derogation  of  the  rights 
and  interests  of  the  people,  we  must  understand  that  reference  is  bad  to  the 
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rights  and  interests  common  to  the  whole  people,  as  such  (such  as  the  right  of 
navigation),  or  belonging  to  them  as  a  political  body ;  or,  in  other  words,  the 
rights  and  interests  of  the  state.  Now,  I  cannot  understand  how  any  grant  of 
a  franchise  is  a  derogation  from  the  rights  of  the  people  of  the  state,  any  more 
than  a  grant  of  public  land.  The  right,  in  each  case,  is  gone  to  the  extent  of 
tlie  thing  granted,  and  so  far  may  be  said  to  derogate  from,  that  is  to  say,  to 
lessen,  the  rights  of  the  people,  or  of  the  state.  But  that  is  not  the  sense  in 
which  the  argument  is  pressed;  for,  by  derogation  is  here  meant  an  injurious 
or  mischievous  detraction  from  the  sovereign  rights  of  the  state.  On  the  other 
hand,  there  can  be  no  derogation  from  the  rights  of  the  people,  as  such,  except 
it  applies  to  rights  common  there  before,  which  the  building  of  a  bridge  over 
navigable  waters  certainly  is  not.  If  it  had  been  said  that  the  grant  of  this 
bridge  was  in  derogation  of  the  common  right  of  navigating  the  Charles  river, 
by  reason  of  its  obstructing,  pro  t^into^  a  free  and  open  passage,  the  ground 
would  have  been  intelligible.  So,  if  it  had  been  an  exclusive  grant  of  the 
navigation  of  that  stream.  But  if,  at  the  same  time,  equivalent  public  rights 
of  a  different  nature,  but  of  greater  public  accommodation  and  use,  had  been 
obtained,  it  could  hardly  have  been  said,  in  a  correct  sense,  that  there  was  any 
derogation  from  the  rights  of  the  people,  or  the  rights  of  the  state.  It  would 
be  a  mere  exchange  of  one  public  right  for  another. 

Then  again,  as  to  the  grant  being  against  the  interests  of  the  people.  I 
know  not  how  that  is  established,  and  certainly  it  is  not  to  be  assumed.  It 
will  hardly  be  contended  that  every  grant  of  the  government  is  injurious  to 
the  interests  of  the  people,  or  that  every  grant  of  a  franchise  must  necessarily 
be  so.  The  erection  of  a  bridge  may  be  of  the  highest  utility  to  the  people. 
It  may  essentially  promote  the  public  convenience,  and  aid  the  public  interests, 
and  protect  the  public  property.  And  if  no  persons  can  be  found  willing  to 
undertake  such  a  work,  unless  they  receive  in  return  the  exclusive  privilege  of 
erecting  it,  and  taking  toll,  surely,  it  cannot  be  said,  as  of  course,  that  such  a 
grant,  under  such  circumstances,  is  per  se  against  the  interests  of  the  people. 
Whether  the  grant  of  a  franchise  is,  or  is  not,  on  the  whole,  promotive  of  the 
public  interests,  is  a  question  of  fact  and  judgment,  upon  which  different  minds 
may  entertain  different  opinions.  It  is  not  to  be  judicially  assumed  to  be  in- 
jurious, and  then  the  grant  to  be  reasoned  down.  It  is  a  matter  exclusivel}^ 
confided  to  the  sober  consideration  of  the  legislature,  which  is  invested  witli 
full  discretion,  and  possesses  ample  means  to  decide  it.  For  myself,  meaning 
to  speak  with  all  due  deference  for  others,  I  know  of  no  power  or  authority 
confided  to  the  judicial  department  to  rejudge  the  decisions  of  the  legislature 
upon  such  a  subject.  It  has  an  exclusive  right  to  make  the  grant,  and  to  decide 
whether  it  be,  or  be  not,  for  the  public  interests.  It  is  to  be  presumed,  if  the 
grant  is  made,  that  it  is  made  from  a  high  sense  of  public  duty,  to  promote  the 
public  welfare,  and  to  establish  the  public  prosperity.  In  this  verjr  case, 
the  legislature  has,  upon  the  very  face  of  the  act,  made  a  solemn  declaration  as 
to  the  motive  for  passing  it;  that  "the  erecting  of  a  bridge  over  Charles  river, 
etc.,  will  be  a  great  public  utility." 

What  court  of  justice  is  invested  with  authority  to  gainsay  this  declaration? 

To  strike  it  out  of  the  act,  and  reason  upon  the  other  words,  as  if  it  were  not 

there?    To  pronounce  that  a  grant  is  against  the  interests  of  the  people,  which 

the  legislature  has  declared  to  be  of  great  utility  to  the  people?    It  seems  to 

me  to  be  our  duty  to  interpret  laws,  and  not  to  wander  into  speculations  upon 

their  policy.    And  where,  I  may  ask,  is  the  proof  that  Charles  Biver  Bridge 
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has  been  against  the  interests  of  the  people?    The  record  contains  no  snch 
proof;  and  it  is,  therefore,  a  just  presumption  that  it  does  not  exist. 

§  207  !• nor  is  it  a  grant  of  a  monopoly;  a  monopoly  being  defined  as 

an  exclusive  rig/U  gratited  to  a  few  of  something  which  was  before  of  common 
right 

Again,  it  is  argued  that  the  present  grant  is  a  grant  of  a  monopoly,  and  of 
exclusive  privileges,  and  therefore  to  be  construed  by  the  most  narrow  mode 
of  interpretation.  The  sixth  article  of  the  bill  of  rights  of  Massachusetts  has 
been  supposed  to  support  the  objection :  "No  man  nor  corporation,  or  asso- 
ciation of  men,  have  any  other  title  to  obtain  advantages  or  particular  and 
exclusive  privileges  distinct  from  those  of  the  community,  than  what  arises 
from  the  consideration  of  services  rendered  to  the  public;  and  this  title  being 
in  nature  neither  hereditary  nor  transmissive  to  children,  or  descendants,  or  re- 
lations by  blood,  the  idea  of  a  man  born  a  magistrate,  lawgiver,  or  judge,  is 
absurd  and  unnatural."  Now,  it  is  plain  that,  taking  this  whole  clause  together, 
it  is  not  an  inhibition  of  all  legislative  grants  of  exclusive  privileges,  but  a 
promulgation  of  the  reasons  why  there  should  be  no  hereditary  magistrates, 
legislators  or  judges.  But  it  admits,  by  necessary  implication,  the  right  to 
grant  exclusive  privileges  for  public  services,  without  ascertaining  of  what  nature 
those  services  may  be.  It  might  be  sufficient  to  say  that  all  the  learned  judges 
in  the  state  court  admitted  that  the  grant  of  an  exclusive  right  to  take  toll  at 
a  ferry,  or  a  bridge,  or  a  turnpike,  is  not  a  monopoly  which  is  deemed  odi- 
ous in  law;  nor  one  of  the  particular  and  exclusive  privileges,  distinct  from 
those  of  the  community,  which  are  reprobated  in  the  bill  of  rights.  All  that 
was  asserted  by  the  judges,  opposed  to  a  liberal  interpretation  of  this  grant, 
was  that  it  tended  to  promote  monopolies.  See  the  case,  7  Pick.,  416,  432, 
437. 

Again,  the  old  colonial  act  of  1641,  against  monopolies,  has  been  relied  on 
to  fortify  the  same  argument.  That  statute  is  merely  in  affirmance  of  the  prin- 
ciples of  the  English  statute  against  monopolies  of  21  James  I.,  c.  3;  and  if  it 
were  now  in  force  (which  it  is  not),  it  would  require  the  same  construction. 
There  is  great  virtue  in  particular  phrases;  and  when  it  is  once  suggested  that 
a  grant  is  of  the  nature  or  tendency  of  a  monopoly,  the  mind  almost  instan- 
taneously prepares  itself  to  reject  every  construction  which  does  not  pare  it 
down  to  the  narrowest  limits.  It  is  an  honest  prejudice,  which  grew  up  in 
former  times  from  the  gross  abuses  of  the  royal  prerogatives,  to  which  in 
America  there  are  no  analogous  authorities. 

§  2072.  monopolies  defined. 

But  what  is  a  monopoly,  as  understood  in  law?  It  is  an  exclusive  right 
granted  to  a  few,  of  something  which  was  before  of  common  right.  Thus  a 
privilege  granted  by  the  king  for  the  sole  buying,  selling,  making,  working  or 
using  a  thing,  whereby  the  subject,  in  general,  is  restrained  from  that  liberty 
of  manufacturing  or  trading  which  before  he  had,  is  a  monopoly.  4  Black. 
Comm.,  159;  Bac.  Abridg.,  Prerogative,  F.  4. 

My  Lord  Coke,  in  his  Fleas  of  the  Crown,  3  Inst.,  181,  has  given  this  very 
definition  of  a  monopoly;  and  that  definition  was  approved  by  Holt  and 
Treby  (afterwards  chief  justices  of  king's  bench),  arguendo^  as  counsel,  in  the 
great  case  of  the  East  India  Co.  v.  Sandys,  10  How.  St.  Tr.,  386.  His  words 
are,  that  a  monopoly  is  "  an  institution  by  the  king,  by  his  grant,  commission 
or  otherwise,  to  any  persons  or  corporations,  of  or  for  the  sole  buying,  selling, 
making,  working  or  using  of  everything,  whereby  any  persons  or  corporations 
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are  sought  to  be  restrained  of  any  freedom  or  liberty  they  had  before,  or  hin- 
dered in  their  lawful  trade."  So  that  it  is  not  the  case  of  a  monopoly  if  the 
subjects  had  not  the  common  right  or  liberty  before  to  do  the  act,  or  possess 
and  enjoy  the  privilege  or  franchise  granted  as  a  common  right.  10  Row.  St. 
Tr.,  425.  And  it  deserves  an  especial  remark,  that  this  doctrine  was  an  ad- 
mitted concession,  pervading  the  entire  arguments  of  the  counsel  who  opposed, 
as  well  as  of  those  who  maintained,  the  grant  of  the  exclusive  trade  in  the  case 
of  the  East  India  Co.  v.  Sandys,  10  How.  St.  Tr.,  386,  a  case  which  constitutes, 
in  a  great  measure,  the  basis  of  this  branch  of  the  law. 

No  sound  lawyer  will,  I  presume,  assert  that  the  grant  of  a  right  to  erect  a 
bridge  over  a  navigable  stream  is  a  grant  of  a  common  right.  Before  such 
grant,  had  all  the  citizens  of  the  state  a  right  to  erect  bridges  over  navigable 
streams?  Certainly  they  had  not,  and,  therefore,  the  grant  was  no  restriction 
of  any  common  right.  It  was  neither  a  monopoly,  nor,  in  a  legal  sense,  had 
it  any  tendency  to  a  monopoly.  It  took  from  no  citizen  what  he  possessed 
before,  and  had  no  tendency  to  take  it  from  him.  It  took,  indeed,  from  the 
legislature  the  power  of  granting  the  same  identical  privilege  or  franchise  to 
any  other  persons.  But  this  made  it  no  more  a  monopoly  than  the  grant  of 
the  public  stock  or  funds  of  a  state  for  a  valuable  consideration.  £ven  in  cases 
of  monopolies,  strictly  so  called,  if  the  nature  of  the  grant  be  such  that  it  is 
for  the  public  good,  as  in  cases  of  patents  for  inventions,  the  rule  has  always 
been  to  give  them  a  favorable  construction  in  support  of  the  patent,  as  Lord 
Chief  Justice  Eyre  said,  ut  res  rnagis  vcUeat  quam  pereat.  Boulton  v.  Bull,  2  H. 
BL,  463,  500. 

§  2073.  nor  does  a  liberal  construction  of  said  charter^  as  conferring  an 

exclusive  righty  interpose  a  barrier  to  the  improvement  of  the  country. 

But  it  has  been  argued,  and  the  argument  has  been  pressed  in  every  form 
A^hich  ingenuity  could  suggest,  that  if  grants  of  this  nature  are  to  be  construed 
liberally,  as  conferring  any  exclusive  rights  on  the  grantees,  it  will  interpose 
an  effectual  barrier  against  all  general  improvements  of  the  country.  For 
myself,  I  profess  not  to  feel  the  cogency  of  this  argument,  either  in  its  general 
application  to  the  grant  of  franchises  or  in  its  special  application  to  the  present 
grant.  This  is  a  subject  upon  which  different  minds  may  well  arrive  at  dif- 
ferent conclusions,  both  as  to  policy  and  principle.  Men  may,  and  will,  com- 
plexionally  differ  upon  topics  of  this  sort,  according  to  their  natural  and 
acquired  habits  of  speculation  and  opinion.  For  my  own  part  I  can  conceive  of 
no  surer  plan  to  arrest  all  public  improvements  founded  on  private  capital  and 
enterprise,  than  to  make  the  outlay  of  that  capital  uncertain  and  questionable, 
both  as  to  security  and  as  to  productiveness.  No  man  will  hazard  his  capital 
in  any  enterprise  in  which  if  there  be  a  loss  it  must  be  borne  exclusively  by 
himself,  and  if  there  be  success,  he  has  not  the  slightest  security  of  enjoying 
the  rewards  of  that  success  for  a  single  moment.  If  the  government  means  to 
invite  its  citizens  to  enlarge  the  public  comforts  and  conveniences,  to  establish 
bridges,  or  turnpikes,  or  canals,  or  railroads,  there  must  be  some  pledge  that 
the  property  will  be  safe;  that  the  enjoyment  will  be  co-extensive  with  the 
grant,  and  that  success  will  not  be  the  signal  of  a  general  combination  to  over- 
throw its  rights  and  to  take  away  its  profits.  The  very  agitation  of  a  question 
of  this  sort  is  sufficient  to  alarm  every  stockholder  in  every  public  enterprise 
of  this  sort  throughout  the  whole  country.  Already,  in  my  native  state,  the 
legislature  has  found  it  necessary  expressly  to  concede  the  exclusive  privilege 

here  contended  against,  in  order  to  insure  the  accomplishment  of  a  railroad  for 
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the  benefit  of  the  pablic.  And  yet  we  are  told  that  all  such  exclusive  grants 
are  to  the  detriment  of  the  pablic. 

But  if  there  were  any  foundation  for  the  argument  itself  in  a  general  view^ 
it  would  totally  fail  in  its  application  to  the  present  case.  Here  the  grant, 
however  exclusive,  is  but  for  a  short  and  limited  period,  more  than  two-thirds 
of  which  have  already  elapsed ;  and  when  it  is  gone,  the  whole  property  and 
franchise  are  to  revert  to  the  state.  The  legislature  exercised  a  wholesome 
foresight  on  the  subject,  and  within  a  reasonable  period  it  will  have  an  unre- 
stricted authority  to  do  whatever  it  may  choose,  in  the  appropriation  of  the 
bridge  and  its  tolls.  There  is  not,  then,  under  any  fair  aspect  of  the  case,  the 
slightest  reason  to  presume  that  public  improvements  either  can,  or  will,  be 
injuriously  retarded  by  a  liberal  construction  of  the  present  grant. 

I  have  thus  endeavored  to  answer,  and  I  think  I  have  successfully  answered, 
aU  the  arguments  (which  indeed  run  into  each  other)  adduced  to  justify  a 
strict  construction  of  the  present  charter.  I  go  further,  and  maintain  not  only 
that  it  is  not  a  case  for  strict  construction,  but  that  the  charter  upon  its  very 
face,  by  its  terms  and  for  its  professed  objects,  demands  from  the  court,  upon 
undeniable  principles  of  law,  a  favorable  construction  for  the  grantees.  In  the 
first  place,  the  legislature  has  declared  that  the  erecting  of  the  bridge  will  be 
of  great  public  utility,  and  this  exposition  of  its  own  motives  for  the  grant  re- 
quires the  court  to  give  a  liberal  interpretation,  in  order  to  promote,  and  not  to 
destroy,  an  enterprise  of  great  public  utility.  In  the  next  place,  the  grant  ib  a 
contract  for  a  valuable  consideration,  and  a  full  and  adequate  consideration. 
The  proprietors  are  to  lay  out  a  large  sum  of  money  (and  in  those  times  it  was 
a  very  large  outlay  of  capital)  in  erecting  a  bridge;  they  are  to  keep  it  in  re- 
pair during  the  whole  period  of  forty  years;  they  are  to  surrender  it  in  good 
repair  at  the  end  of  that  period  tp  the  state,  as  its  own  property;  they  are  to 
pay,  during  the  whole  period,  an  annuity  of  £200  to  Harvard  College;  and 
they  are  to  incur  other  heavy  expenses  and  burdens  for  the  public  accommoda- 
tion. In  return  for  all  these  charges,  they  are  entitled  to  no  more  than  the  re- 
ceipt of  the  tolls  during  the  forty  years,  for  their  reimbursement  of  capital, 
interest  and  expenses.  With  all  this  they  are  to  take  upon  themselves  the 
chances  of  success;  and  if  the  enterprise  fails,  the  loss  is  exclusively  their  own. 
Nor  let  any  man  imagine  that  there  was  not,  at  the  time  when  this  charter 
was  granted,  much  solid  ground  for  doubting  success.  In  order  to  entertain  a 
just  view  of  this  subject,  we  must  go  back  to  that  period  of  general  bank- 
ruptcy, and  distress,  and  difficulty.  The  constitution  of  the  United  States  was 
not  only  not  then  in  existence  but  it  was  not  then  even  dreamed  of.  The  union 
of  the  states  was  crumbling  into  ruins  under  the  old  confederation.  Agricult- 
ure, manufactures  and  commerce  were  at  their  lowest  ebb.  There  was  infinite 
danger  to  all  the  states  from  local  interests  and  jealousies,  and  from  the  appar- 
ent impossibility  of  a  much  longer  adherence  to  that  shadow  of  a  government, 
the  continental  congress.  And  even  four  years  afterwards,  when  every  evil 
had  been  greatly  aggravated,  and  civil  war  was  added  to  other  calamities,  the 
constitution  of  the  United  States  was  all  but  shipwrecked  in  passing  through 
the  state  conventions.  It  was  adopted  by  very  slender  majorities.  These  are 
historical  facts  which  required  no  coloring  to  give  them  effect,  and  admitted  of 
no  concealment  to  seduce  men  into  schemes  of  future  a^randizement.  I  would 
even  now  put  it  to  the  common  sense  of  every  man,  whether,  if  the  constitu- 
tion of  the  United  States  had  not  been  adopted,  the  charter  would  have  been 

worth  a  forty  years'  purchase  of  the  tolls. 
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This  is  not  all.  It  is  well  known,  historically,  that  this  was  the  very  first 
bridge  ever  constrocted  in  New  England,  over  navigable  tide  waters  so  near 
the  sea.  The  rigors  of  our  climate,  the  dangers  from  sudden  thaws  and  freez- 
ing, and  the  obstructions  from  ice  in  a  rapid  current,  were  deemed  by  many 
persons  to  be  insuperable  obstacles  to  the  success  of  such  a  project.  It  was  be- 
lieved  that  the  bridge  would  scarcely  stand  a  single  severe  winter.  And  I 
myself  am  old  enough  to  know  that  in  regard  to  other  arms  of  the  sea,  at  much 
later  periods,  the  same  doubts  have  had  a  strong  and  depressing  influence  upon 
public  enterprises.  If  Charles  River  Bridge  had  been  carried  away  during  the 
first  or  second  season  after  its  erection,  it  is  far  from  being  certain  that  up  to 
this  moment  another  bridge,  upon  such  an  arm  of  the  sea,  would  ever  have 
been  erected  in  Massachusetts.  I  state  these  things,  which  are  of  public  noto- 
riety, to  repel  the  notion  that  the  legislature  was  surprised  into  an  incautious 
Igrant,  or  that  the  reward  was  more  than  adequate  to  the  perils.  There  was  a 
full  and  adequate  consideration,  in  a  pecuniary  sense,  for  the  charter.  But,  in 
a  more  general  sense,  the  erection  of  the  bridge,  as  a  matter  of  accommoda- 
tion,  has  been  incalculably  beneficial  to  the  public.  Unless,  therefore,  we  are 
wholly  to  disregard  the  declarations  of  the  legislature,  and  the  objects  of  the 
charter,  and  the  historical  facts  of  the  times,  and  indulge  in  mere  private  spec- 
ulations of  profit  and  loss  by  our  present  lights  and  experience,  it  seems  to  mo 
that  the  court  is  bound  to  come  to  the  interpretation  of  this  charter  with  a 
persuasion  that  it  was  granted  in  furtherance,  and  not  in  derogation,  of  the 
public  good. 

But  I  do  not  insist  upon  any  extraordinary  liberality  in  interpreting  this 
charter.  All  I  contend  for  is  that  it  shall  receive  a  fair  and  reasonable  inter- 
pretation, so  as  to  carry  into  effect  the  legislative  intention  and  secure  to  the 
grantees  a  just  security  for  their  privileges.  I  might,  indeed,  well  have  spared 
myself  any  investigation  of  the  principles  upon  which  royal  and  legislative 
grants  are  ordinarily  to  be  construed,  for  this  court  has  itself  furnished  an  un- 
equivocal rule  for  interpreting  all  public  contracts.  The  present  grant  is  con- 
fessedly a  contract;  and  in  Huidekoper  v.  Douglass,  3  Cranch,  1;  S.  C,  1  Pet. 
Cond.  Rep.,  446,  this  court  said :  "This  is  a  contract,  and  although  a  state  is  a 
party,  it  ought  to  be  construed  according  to  those  well-established  principles 
which  regulate  contracts  generally;"  that  is,  precisely  as  in  cases  between 
mere  private  persons,  taking  into  consideration  the  nature  and  objects  of  the 
grant.  A  like  rule  was  adopted  by  this  court  in  the  case  of  a  contract  by 
the  United  States.  United  States  v.  Gurney,  4  Cranch,  333;  S.  C,  2  Pet. 
Cond.  Rep.,  132.  And  the  good  sense  and  justice  of  the  rule  seem  equally 
irresistible. 

§  2074.  The  title  of  an  actj  though  not  a  pai^t  of  the  enacting  clavsey  may  he 
resorted  to  in  construing  the  act,  if  it  aids  in  removing  ambiguities. 

Let  us  now  enter  upon  the  consideration  of  the  terms  of  the  charter.  In  my 
judgment,  nothing  can  be  more  plain  than  that  it  is  a  grant  of  a  right  to  erect 
a  bridge  between  Boston  and  Charlestown  in  the  place  where  the  ferry  between 
those  towns  was  kept.  It  has  been  said  that  the  charter  itself  does  not  describe 
the  bridge  as  between  Charlestown  and  Boston,  but  grants  an  authority  to  erect 
"a  bridge  over  Charles  river  in  the  place  where  the  old  ferry  was  then  kept;" 
and  that  these  towns  are  not  named,  except  for  the  purpose  of  describing  the 
then  ferry.  Now  this  seems  to  me,  with  all  due  deference,  to  be  a  distinction 
without  a  difference.  The  bridge  is  to  be  erected  in  the  place  where  the  old 
ferry  then  was.    But  where  was  it  to  begin,  and  where  was  it  to  terminate  9 
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Boston  and  Charlestown  are  the  only  possible  tennini^  for  the  ferry  ways  were 
there;  and  it  was  to  be  built  between  Boston  and  Charlestown,  because  the 
ferry  was  between  them.  Surely,  according  to  the  true  sense  of  the  preamble, 
where  alone  the  descriptive  words  occur  (for  it  is  a  great  mistake  to  suppose 
that  the  enacting  clause  anywhere  refers,  except  by  implication,  to  the  location 
of  the  bridge),  it  is  wholly  immaterial  whether  we  read  the  clause  "  whereas 
the  erecting  of  a  bridge  over  Charles  river  in  the  place  where  the  ferry  between 
Boston  and  Charlestown  is  now  kept;"  or  '* whereas  the  erection  of  a  bridge 
over  Charles  river  between  Charlestown  and  Boston  where  the  ferry  is  now 
kept."  In  each  case  the  bridge  is  to  be  between  Boston  and  Charlestown,  and 
the  termini  are  the  ferry  ways.  The  title  of  the  act  puts  this  beyond  all  con- 
troversy;  for  it  is  ''An  act  for  incorporating  certain  persons  for  the  purpose  of 
building  a  bridge  over  Charles  river  between  Boston  and  Charlestown,"  etc. 
But  then  we  are  told  that  no  rule  in  construing  statutes  is  better  settled  than 
that  the  title  of  an  act  does  not  constitute  any  part  of  the  act  If  by  this  no 
more  be  meant  than  that  the  title  of  an  act  constitutes  no  part  of  its  enacting 
clauses,  the  accuracy  of  the  position  will  not  be  disputed.  But  if  it  is  meant  to 
say  that  the  title  of  the  act  does  not  belong  to  it  for  any  purpose  of  explanation 
or  construction,  and  that  in  no  sense  is  it  any  part  of  the  act,  I,  for  one,  must 
deny  that  there  is  any  such  settled  principle  of  law.  On  the  con^ary,  I  under- 
stand that  the  title  of  an  act  (though  it  is  not  ordinarily  resorted  to)  may  be 
legitimately  resorted  to  for  the  purpose  of  ascertaining  the  legislative  intention, 
just  as  much  as  any  other  part  of  the  act.  In  point  of  fact  it  is  usually  resorted 
to  whenever  it  may  assist  us  in  removing  any  ambiguities  in  the  enacting 
clauses.  Thus,  in  the  great  case  of  Sutton's  Hospital,  10  Coke,  23,  24,  b,  the 
title  of  an  act  of  parliament  was  thought  not  unworthy  to  be  examined  in  con- 
struing the  design  of  the  act  In  Boulton  v.  Bull,  2  H.  BL,  463,  500,  the  eflfect 
of  the  title  of  an  act  was  largely  insisted  upon  in  the  argument,  as  furnishing 
a  key  to  the  intent  of  the  enacting  clauses.  And  Lord  Chief  Justice  Eyre 
admitted  the  propriety  of  the  argument,  and  met  it  by  saying  that  in  that  case 
he  would,  if  necessary,  expound  the  word  "engine,"  in  the  body  of  the  bill,  in 
opposition  to  the  title  to  it,  to  mean  a  "method"  in  order  to  support  the  patent 
In  the  case  of  the  United  States  v,  Fisher,  2  Cranch,  358;  S.  C.,  1  Pet.  Cond. 
Bep.,  421,  the  supreme  court  of  the  United  States  expressly  recognized  the  doc- 
trine, and  gave  it  a  practical  application.  In  that  case  the  chief  justice,  in 
delivering  the  opinion  of  the  court,  after  adverting  to  the  argument  at  the  bar 
respecting  the  degree  of  influence  which  the  title  of  an  act  ought  to  have  in 
construing  the  enacting  clauses,  said:  "Where  the  mind  labors  to  discover  the 
design  of  the  legislature,  it  seizes  everything  from  which  aid  can  be  derived; 
and  in  such  a  case  the  title  claims  a  degree  of  notice,  and  will  have  its  due 
share  of  consideration." 

§  2075.  The  charter  of  the  Charles  Hiver  Bridge  grants  the  franchise  of 
erecting  a  bridge  over  diaries  river  between  Charlestown  and  Boston^  and  of  taJ> 

ing  tolls. 

According  to  my  views  of  the  terms  of  the  charter,  the  grant,  then,  is  of  the 
franchise  of  erecting  a  bridge  over  Charles  river  between  Charlestown  and 
Boston,  and  of  taking  tolls  or  pontage  from  passengers.  It  is  therefore  limited 
to  those  towns,  and  does  not  exclude  the  legislature  from  any  right  to  grant  a 
bridge  over  the  same  river  between  any  other  towns  and  Boston,  as  for  example 
between  Chelsea  and  Boston,  or  Cambridge  and   Boston,  or  Roxbury  and 

Boston. 
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§  2076.  and  such  grant  ca^^^ries  with  it  hy  implication  an  exclusive  fran- 
chise to  a  reasonable  distance  on  the  river ^  so  that  the  ordinary  travel  on  the  bridge 
shall  not  be  diverted  to  a  neio  bridge  to  the  injury  or  r^iin  of  the  franchise. 

But  although,  in  mj'  judgment,  this  is  the  true  construction  of  the  limits  of 
the  charter,  ex  vi  terminorum^  my  opinion  does  not,  in  any  important  degree, 
rest  npon  it.  Taking  this  to  be  a  grant  of  a  right  to  build  a  bridge  over  Charles 
river  in  the  place  where  the  old  ferry  between  Charlestown  and  Boston  was 
then  kept  (as  is  contended  for  by  the  defendants),  still  it  has,  as  all  such  grants 
must  have,  a  fixed  locality ;  and  the  same  question  meets  us,  is  the  grant  con- 
fined to  the  mere  right  to  erect  a  bridge  on  the  proper  spot,  and  to  take  toll  of 
the  passengers  who  may  pass  over  it,  without  any  exclusive  franchise  on  either 
side  of  the  local  limits  of  the  bridge?  Or  does  it,  by  implication,  include  an 
exclusive  franchise  on  each  side,  to  an  extent  which  shall  shut  out  any  injurious 
competition?  In  other  words,  does  the  grant  still  leave  the  legislature  at  lib- 
erty to  erect  other  bridges  on  either  side,  free  or  with  tolls,  even  in  juxtaposi- 
tion with  the  timbers  and  planks  of  this  bridge?  Or  is  there  an  implied  obli- 
gation, on  the  part  of  the  legislature,  to  abstain  from  all  acts  of  this  sort  which 
shall  impair  or  destroy  the  value  of  the  grant?  The  defendants  contend  that 
the  exclusive  right  of  the  plaintiffs  extends  no  further  than  the  planks  and  tim- 
bers of  the  bridge,  and  that  the  legislature  is  at  full  liberty  to  grant  any  new 
bridge,  however  near;  and  although  it  may  take  away  a  large  portion,  or  even 
the  whole,  of  the  travel  which  would  otherwise  pass  over  the  bridge  of  the 
plaintiffs.  And  to  this  extent  the  defendants  must  contend;  for  their  bridge 
is,  to  all  intents  and  purposes,  in  a  legal  and  practical  sense,  contiguous  to  that 
of  the  plaintiffs. 

The  argument  of  the  defendants  is,  that  the  plaintiffs  are  to  take  nothing 
by  implication.  Either  (say  they)  the  exclusive  grant  extends  only  to  the  local 
limits  of  the  bridge,  or  it  extends  the  whole  length  of  the  river,  or  at  least  up 
to  Old  Cambridge  bridge.  The  latter  construction  would  be  absurd  and  mon- 
strous, and  therefore  the  former  must  be  the  true  one.  Now,  I  utterly  deny 
the  alternatives  involved  in  the  dilemma.  The  right  to  build  a  bridge  over  a 
river,  and  to  take  toll,  may  well  include  an  exclusive  franchise  beyond  the 
local  limits  of  the  bridge,  and  yet  not  extend  through  the  whole  course  of  the 
river,  or  even  to  any  considerable  distance  on  the  river.  There  is  no  difficulty, 
in  common  sense  or  in  law,  in  maintaining  such  a  doctrine.  But  then,  it  is  asked, 
what  limits  can  be  assigned  to  such  a  franchise?  The  answer  is  obvious;  the 
grant  carries  with  it  an  exclusive  franchise  to  a  reasonable  distance  on  the 
river,  so  that  the  ordinary  travel  to  the  bridge  shall  not  bo  diverted  by  any 
new  bridge  to  the  injury  or  ruin  of  the  franchise.  A  new  bridge  which  would 
be  a  nuisance  to  the  old  bridge  would  be  within  the  reach  of  its  exclusive  right. 
The  question  would  not  be  so  much  as  to  the  fact  of  distance,  as  it  would  be 
as  to  the  fact  of  nuisance.  There  is  nothing  new  in  such  expositions  of  incor- 
poreal rights,  and  nothing  new  in  thus  administering,  upon  this  foundation, 
remedies  in  regard  thereto.  The  doctrine  is  coeval  with  the  common  law 
itself.  Suppose  an  action  is  brought  for  shutting  up  the  ancient  lights  belong- 
ing to  a  messuage,  or  for  diverting  a  water-course,  or  for  flowing  back  a  stream, 
or  for  erecting  a  nuisance  near  a  dwelling-house;  the  question  in  such  cases  is 
not  a  question  of  mere  distance,  of  mere  feet  and  inches,  but  of  injury ;  per- 
manent, real  and  substantial  injury,  to  be  decided  upon  all  the  circumstances  of 
the  case.     But  of  this  I  shall  speak  again  hereafter. 

Let  us  see  what  is  the  result  of  the  narrow  construction  contended  for  by 
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the  defendants.  If  that  result  be  such  as  is  inconsistent  with  all  reasonable 
presumptions  growing  out  of  the  case,  if  it  be  repugnant  to  the  principles  of 
equal  justice,  if  it  will  defeat. the  whole  objects  of  the  grant,  it  will  not,  I 
trust,  be  insisted  on  that  this  court  is  bound  to  adopt  it.  I  have  before  had 
occasion  to  take  notice  that  the  ori£:iual  charter  is  a  limited  one  for  forty 
years;  that  the  whole  compensation  of  the  proprietors  for  all  their  outlay  of 
capital,  their  annuity  to  Harvard  College,  and  their  other  annual  burdens  and 
charges,  is  to'arise  out  of  the  tolls  allowed  them  during  that  period.  No  other 
fund  is  provided  for  their  indemnity,  and  they  are  to  take  it  subject  to  all  the 
perils  of  failure,  and  the  chances  of  an  inadequate  remuneration.  The  mo- 
ment the  charter  was  accepted,  the  proprietors  were  bound  to  all  the  obliga- 
tions of  this  contract  on  their  part.  Whether  the  bargain  should  turn  out  to 
be  good  or  bad,  productive  or  unproductive  of  profit,  did  not  vary  their  duties. 
The  franchise  was  not  a  mere  jics  privatum.  From  the  moment  of  its  accept- 
ance, and  the  erection  of  the  bridge,  it  became  charged  with  a  jus  publicum. 
The  government  had  a  right  to  insist  that  the  bridge  should  be  kept  in  perfect 
repair  for  public  travel  by  the  proprietors;  that  the  bridge  should  be  lighted; 
that  the  draw  should  be  raised  without  expense  for  the  purposes  of  navigation. 
And  if  the  proprietors  had  refused  or  neglected  to  do  their  duty  in  any  of 
these  respects,  they  would  have  been  liable  to  a  public  prosecution.  It  could  be 
no  apology  or  defense  that  the  bridge  was  unprofitable,  that  the  tolls  were  in-^ 
adequate,  that  the  repairs  were  expensive,  or  that  the  whole  concern  was  a 
ruinous  enterprise.  The  proprietors  took  the  charter  cum  onere^  and  must  abide 
by  their  choice.  It  is  no  answer  to  all  this  to  say  that  the  proprietors  might 
surrender  their  charter  and  thus  escape  from  the  burden.  They  could  have  no 
right  to  make  such  a  surrender.  It  would  depend  upon  the  good  pleasure  of  the 
government  whether  it  would  accept  of  such  a  surrender  or  not;  and,  until 
such  an  acceptance,  the  burdens  would  be  obligatory  to  the  last  hour  of  the 
charter.  And  when  that  hour  shall  have  arrived,  the  bridge  itself,  in  good 
repair,  is  to  be  delivered  to  the  state. 

Now,  I  put  it  to  the  common  sense  of  every  man,  whether  if,  at  the  moment 
of  granting  the  charter,  the  legislature  had  said  to  the  proprietors,  you  shall 
build  the  bridge,  you  shall  bear  the  burdens,  you  shall  be  bound  by  the  charges, 
and  your  sole  reimbursement  shall  be  from  the  tolls  of  forty  years,  and  yet  we 
will  not  even  guaranty  you  any  certainty  of  receiving  any  tolls.  On  the  contrary, 
we  reserve  to  ourselves  the  full  power  and  authority  to  erect  other  bridges,  toil 
or  free  bridges,  according  to  our  own  free  will  and  pleasure,  contiguous  to 
yours,  and  having  the  same  te7*mini  with  yours;  and  if  you  are  successful,  we 
may  thus  supplant  you,  divide,  destroy  your  profits,  and  annihilate  your  tolls 
without  annihilating  your  burdens;  if,  I  say,  such  had  been  the  language  of 
the  legislature,  is  there  a  man  living,  of  ordinary  discretion  or  prudence,  who 
would  have  accepted  such  a  charter  upon  such  terms?  I  fearlessly  answer,  no. 
There  would  have  been  such  a  gross  inadequacy  of  •consideration,  and  such 
a  total  insecurity  of  all  the  rights  of  property,  under  such  circumstances,  that 
the  project  would  have  dropped  stillborn.  And  I  put  the  question  further, 
whether  any  legislature,  meaning  to  promote  a  project  of  permanent  public 
utility  (such  as  this  confessedly  was),  would  ever  have  dreamed  of  such  a  quali- 
fication of  its  own  grant,  when  it  sought  to  enlist  private  capital  and  private 
patronage  to  insure  the  accomplishment  of  it? 

Yet  this  is  the  very  form  and  pressure  of  the  present  case.     It  is  not  an 

imaginary  and  extravagant  case.    Warren  Bridge  has  been  erected  under  such 
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a  supposed  reserved  authority,  in  the  immediate  neighborhood  of  Charles  Eiver 
Bridge,  and  with  the  same  termini  to  accommodate  the  same  line  of  travel. 
For  a  half  dozen  years  it  was  to  be  a  toll- bridge  for  the  benefit  of  the  pro- 
prietors, to  reimburse  them  for  their  expenditures.  At  the  end  of  that  period 
the  bridge  is  to  become  the  property  of  the  state,  and  free  of  toll,  unless  the 
legislature  should  hereafter  impose  one.  In  point  of  fact,  it  has  since  become, 
and  now  is,  under  the  sanction  of  the  act  of  incorporation  and  other  sub- 
sequent acts,  a  free  bridge  without  the  payment  of  any  tolls  for  all  persons. 
So  that,  in  truth,  here  now  is  a  free  bridge,  owned  by  and  erected  under  the 
authority  of  the  commonwealth,  which  necessarily  takes  away  all  the  tolls  from 
Charles  River  Bridge,  while  its  prolonged  charter  has  twenty  years  to  run. 
And  yet  the  act  of  the  legislature  establishing  Warren  Bridge  is  said  to  be  no 
violation  of  the  franchise  granted  to  the  Charles  River  Bridge.  The  legisla- 
ture may  annihilate,  nay,  has  annihilated,  by  its  own  acts,  all  chance  of  re- 
ceiving tolls,  by  withdrawing  the  whole  travel;  though  it  is  admitted  that  it 
cannot  take  away  the  barren  right  to  gather  tolls,  if  any  should  occur,  when 
there  is  no  travel  to  bring  a  dollar.  According  to  the  same  course  of  argument, 
the  legislature  would  have  a  perfect  right  to  block  up  every  avenue  to  the 
bridge,  and  to  obstruct  every  highway  which  should  lead  to  it,  without  any 
violation  of  the  chartered  rights  of  Charles  River  Bridge,  and  at  the  same  time  it 
might  require  every  burden  to  be  punctiliously  discharged  by  the  proprietors 
during  the  prolonged  period  of  seventy  years.  I  confess  that  the  very  state- 
ment of  such  propositions  is  so  startling  to  my  mind,  and  so  irreconcilable  with 
all  my  notions  of  good  faith,  and  of  any  fair  interpretation  of  the  legislative 
intentions,  that  I  should  always  doubt  the  soundness  of  any  reasoning  which 
should  conduct  me  to  such  results. 

But  it  is  said  that  there  is  no  prohibitory  covenant  in  the  charter,  and  no  im- 
plications are  to  be  made  of  any  such  prohibition.  The  proprietors  are  to  stand 
upon  the  letter  of  their  contract,  and  the  maxim  applies,  de  non  apparentibus 
et  non  exiatentibtiSy  eadem  eat  lex.  And  yet  it  is  conceded  that  the  legislature 
cannot  revoke  or  resume  this  grant.  Why  not,  I  pray  to  know?  There  is  no 
negative  covenant  in  the  charter;  there  is  no  express  prohibition  to  be  found 
there.  The  reason  is  plain.  The  prohibition  arises  by  a  natural,  if  not  by  nec- 
essary, implication.  It  would  be  against  the  first  principles  of  justice  to  presume 
that  the  legislature  reserved  a  right  to  destroy  its  own  grant.  That  was  the 
doctrine  of  Fletcher  v.  Peck,  6  Cranch,  87,  in  this  court,  and  in  other  cases  turn- 
ing upon  the  same  great  principle  of  political  and  constitutional  duty  and  right. 
Can  the  legislature  have  power  to  do  that  indirectly  which  it  cannot  do  directly? 
If  it  cannot  take  away  or  resume  the  franchise  itself,  can  it  take  away  its  whole 
substance  and  value?  If  the  law  will  create  an  implication  that  the  legislature 
shall  not  resume  its  own  grant,  is  it  not  equally  as  natural  and  as  necessary  an 
implication  that  the  legislature  shall  not  do  any  act  directly  to  prejudice  its 
own  grant  or  to  destroy  its  value?  If  there  were  no  authority  in  favor  of  so 
reasonable  a  doctrine,  I  would  say,  in  the  language  of  the  late  lamented  Mr. 
Chief  Justice  Parker,  in  this  very  case:  "I  ground  it  on  the  principles  of  our 
government  and  constitution,  and  on  the  immutable  principles  of  justice,  which 
ought  to  bind  governments  as  well  as  people." 

But  it  is  most  important  to  remember,  that,  in  the  construction  of  all  legisla- 
tive grants,  the  common  law  must  be  taken  into  consideration;  for  the  legisla- 
ture must  be  presumed  to  have  in  view  the  general  principles  of  construction 
which  are  recognized  by  the  common  law.    Now,  no  principle  is  better  estab- 
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lished  than  the  principle  that,  when  a  thing  is  given  or  granted,  the  law  giveth, 
impliedly,  whatever  is  necessary  for  the  taking  and  enjoying  the  same.  This 
is  laid  down  in  Co.  Litt.,  56,  a;  and  is,  indeed,  the  dictate  of  common  sense  ap- 
plicable to  all  grants.  Is  not  the  unobstructed  possession  of  the  tolls  indispen- 
sable to  the  full  enjoyment  of  the  corporate  rights  granted  to  the  proprietors  of 
Charles  River  Bridge?  If  the  tolls  were  withdrawn,  directly  or  indirectly,  by 
the  authority  of  the  legislature,  would  not  the  franchise  be  utterly  worthless? 
A  burden,  and  not  a  benefit?  Would  not  the  reservation  of  authority  in  the 
legislature  to  create  a  rival  bridge  impair,  if  it  did  not  absolutely  destroy,  the 
exclusive  right  of  the  proprietors  of  Charles  River  Bridge?  I  conceive  it  utterly 
impossible  to  give  any  other  than  an  affirmative  answer  to  each  of  these  ques- 
tions. How,  then,  are  we  to  escape  from  the  conclusion  that  that  which  would 
impair  or  destroy  the  grant  is  prohibited,  by  implication  of  law,  from  the  nature 
of  the  grant?  ''We  are  satisfied,"  said  Mr.  Chief  Justice  Parsons,  in  deliver- 
ing the  opinion  of  the  court  in  Wales  v.  Stetson,  2  Mass.,  143,  146,  **that 
the  rights  legallj"  vested  in  any  corporation  cannot  be  controlled  or  destroyed 
by  any  subsequent  statute,  unless  a  power  for  that  purpose  be  reserved  to  the 
legislature  in  the  act  of  incorporation."  Where  is  any  such  reservation  to  be 
found  in  the  charter  of  Charles  River  Bridge? 

My  brother  Washington  (than  whom  few  judges  ever  possessed  a  sounder 
judgment  or  clearer  learning),  in  his  able  opinion  in  the  case  of  Dartmouth 
College  V.  Woodward,  4  Wheat.,  658,  took  this  same  view  of  the  true  sense  of 
the  passage  in  Blackstone's  Commentaries,  and  uses  the  following  strong  lan- 
guage in  the  subject  of  a  charter  of  the  government:  "  Certain  obligations  are 
created  (by  it),  both  on  the  grantor  and  the  grantees.  On  the  part  of  the 
former  it  amounts  to  an  extinguishment  of  the  king's  prerogative  to  bestow 
the  same  identical  franchise  on  another  corporate  body,  because  it  would  prej- 
udice his  former  grant.  It  implies,  therefore,  a  contract  not  to  reassert  the 
right  to  grant  the  franchise  to  another,  or  to  impair  it."  I  know  not  how 
language  more  apposite  could  be  applied  to  the  present  case.  None  of  us  then 
doubted  its  entire  correctness,  when  he  uttered  it;  and  I  am  not  able  to  per- 
ceive how  the  legal  inference  can  now  be  escaped.  The  case  of  Chesapeake  & 
Ohio  Canal  Co.  v.  Baltimore  &  Ohio  R.  Co.,  4  Gill  &  J.,  1,  4,  6,  143,  146,  149, 
fully  sustains  the  same  doctrine,  and  most  elaborately  expounds  its  nature,  and 
operation,  and  extent. 

But  we  are  not  left  to  mere  general  reasoning  on  this  subject.  There  are 
cases  of  grants  of  the  crown,  in  which  a  like  construction  has  prevailed,  which 
are  as  conclusive  upon  this  subject,  in  point  of  authority,  as  any  can  be.  How 
stands  the  law  in  relation  to  grants  by  the  crown  of  fairs,  markets  and  ferries? 
I  speak  of  grants,  for  all  claims  of  this  sort  resolve  themselves  into  grants;  a 
prescription  being  merely  evidence  of,  and  presupposing,  an  ancient  grant, 
which  can  be  no  longer  traced,  except  by  the  constant  use  and  possession  of 
the  franchise.  If  the  king  grants  a  fair,  or  a  market,  or  a  ferry,  has  the  fran- 
chise no  existence  beyond  the  local  limits  where  it  is  erected?  Does  the  grant 
import  no  more  than  a  right  to  sot  up  such  fair,  or  market,  or  ferry,  leaving  in 
the  crown  full  power  and  authority  to  make  other  grants  of  the  same  nature, 
in  juxtaposition  with  those  local  limits?  No  case,  I  will  venture  to  say,  has 
ever  maintained  such  a  doctrine;  and  the  common  law  repudiates  it  (as  will  be 
presently  shown)  in  the  most  express  terms. 

The  authorities  are  abundant  to  establish  that  the  king  cannot  make  any 
second  grant  which  shall  prejudice  the  profits  of  the  former  grant.     And  why 
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not?  Because  the  grant  imposes  public  burdens  on  the  grantee,  and  subjects 
him  to  public  charges,  and  the  profits  constitute  his  only  means  of  remunera- 
tion; and  the  crown  shall  not  be  at  liberty  directly  to  impair,  much  less  to 
destroy,  the  whole  value  and  objects  of  its  grant.  In  confirmation  of  this 
reasoning,  it  has  been  repeatedly  laid  down  in  the  books  that,  when  the  king 
grants  a  fair,  or  market,  or  ferry,  it  is  usual  to  insert  in  all  such  grants  a  clause 
or  proviso  that  it  shall  not  be  to  the  prejudice  of  any  other  existing  franchise 
of  the  same  nature;  as  a  fair,  or  market,  or  ferry.  But  if  such  a  clause  or  pro- 
viso is  not  inserted,  the  grant  is  always  construed  with  the  like  restriction ;  for 
such  a  clause  will  be  implied  by  law.  And,  therefore,  if  such  new  grant  is 
without  such  a  clause,  if  it  occasion  any  damage  either  to  the  king  or  to  a  subject 
in  any  other  thing,  it  will  be  revocable.  So  my  Lord  Coke  laid  it  down  in 
2  Inst.,  406.  The  judges  laid  down  the  same  law  in  the  house  of  lords  in  the 
case  of  The  King  v,  Butler,  3  Lev.,  220,  222,  which  was  the  case  of  a  grant  of 
a  new  market  to  the  supposed  prejudice  of  an  old  market.  Their  language  on 
that  occasion  deserves  to  be  cited.  It  was,  '^  that  the  king  has  an  undoubted 
right  to  repeal  a  patent  wherein  he  is  deceived,  or  his  subjects  prejudiced,  and 
that  by  scire  faciasP  And  afterwards,  referring  to  cases  where  a  writ  of  ad 
quod  damnum  had  been  issued,  they  added:  '^  There  the  king  takes  notice  that 
it  is  not  ad  damnum;  and  yet,  if  it  be  ad  damnum^  the  patent  is  void;  for  all 
such  patents  the  condition  is  implied,  namely,  that  it  be  not  ad  damnum  of  the 
neighboring  merchants."  And  they  added  further:  "This  is  positively  alleged 
(in  the  scire  faciaB\  that  conceasio  predicta  est  ad  damnum  et  depauperationem.^ 
etc. ;  which  is  a  su£9cient  cause  to  revoke  the  patent,  if  there  were  nothing 
more."  The  same  doctrine  is  laid  down  in  Mr.  Sargeant  Williams'  learned 
note  (2)  to  the  case  of  Yard  v.  Ford,  2  Saund.,  174.  Now,  if  in  the  grant  of 
any  such  franchise  of  a  fair,  or  market,  or  ferry,  there  is  no  implied  obligation 
or  condition  that  the  king  will  not  make  any  subsequent  grant  to  the  prejudice 
of  such  prior  grant,  or  impairing  its  rights,  it  is  inconceivable  why  such  a  pro- 
viso should  be  implied.  But  if  (as  the  law  certainly  is)  the  king  can  make  no 
subsequent  grant  to  the  prejudice  of  his  former  grant,  then  the  reason  of  such 
implication  is  clear;  for  the  king  will  not  be  presumed  to  intend  to  violate  his 
duty,  but  rather  to  be  deceived  in  his  second  grant,  if  to  the  prejudice  of  the 
first. 

It  is  upon  this  ground,  and  this  ground  only,  that  we  can  explain  the  estab- 
lished doctrine  in  relation  to  ferries.  When  the  crown  grants  a  ferry  from  A 
to  B,  without  using  any  words  which  import  it  to  be  an  exclusive  ferry,  why 
is  it  (as  w^ill  be  presently  shown)  that,  by  the  common  law,  the  grant  is  con- 
strued to  be  exclusive  of  all  other  ferries  between  the  same  places  or  termini; 
at  least,  if  such  ferries  are  so  near  that  they  are  injurious  to  the  first  ferry, 
and  tend  to  a  direct  diminution  of  its  receipts?  Plainly,  it  must  be  because, 
from  the  nature  of  such  a  franchise,  it  can  have  no  permanent  value,  unless  it 
is  exclusive;  and  the  circumstance  that,  during  the  existence  of  the  grant,  the 
grantee  has  public  burdens  imposed  upon  him,  raises  the  implication  that 
nothing  shall  be  done  to  the  prejudice  of  it,  while  it  is  a  subsisting  franchise. 
The  words  of  the  grant  do,  indeed,  import  per  se  merely  to  confer  a  right  of 
ferry  between  A  and  B.  But  the  common  law  steps  in,  and  ut  res  inagis  valeat 
quam  pereatj  expands  the  terms  into  an  exclusive  right,  from  the  very  nature, 
and  objects  and  motives,  of  the  grant. 

I  say  this  is  the  theory  of  the  common  law  on  this  subject.  Let  us  now  see 
if  it  is  not  fully  borne  out  by  the  authorities  in  relation  to  ferries;  a  franchise 
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which  approaches  so  near  to  that  of  a  bridge  that  human  ingenuity  has  not 
yet  been  able  to  state  any  assignable  difference  between  them,  except  that 
one  includes  the  right  of  pontage,  and  the  other  of  passage  or  ferriage  (see 
Webb's  Case,  8  Co.  R,  46,  b);  that  is,  each  includes  public  duties  and  burdens, 
and  an  indemnity  for  these  duties  and  burdens,  by  a  right  to  receive  tolls.  A 
grant  of  a  ferrj»^  must  always  be  by  local  limits;  it  must  have  some  termini^ 
and  must  be  between  some  fixed  points,  vills  or  places.  But  is  the  franchise  of 
a  ferry  limited  to  the  mere  ferry  ways?  Unless  I  am  greatly  mistaken,  there 
is  an  unbroken  series  of  authorities  establishing  the  contrary  doctrine;  a  doc- 
trine firmly  fixed  in  the  common  law,  and  brought  to  America  by  our  ancestors 
as  a  part  of  their  inheritance.  The  case  of  a  ferry  is  put  as  a  case  of  clear 
law  by  Paston,  J.,  as  long  ago  as  in  22  Hen.  VI.,  14,  b.  "  If,"  says  he,  "  I  have 
a  market  or  a  fair  on  a  particular  day,  and  another  sets  up  a  market  or  a  fair 
on  the  same  day  in  a  viUe  which  is  near  to  my  market,  so  that  my  market  or 
my  fair  is  impaired,  I  shall  have  against  him  an  assize  of  nuisance,  or  an  action 
on  the  case."  And  the  same  law  is:  "If  I  have  an  ancient  ferry  in  a  ville, 
and  another  sets  up  another  ferry  upon  the  same  river  near  to  my  ferr}',  so 
that  the  profits  of  my  ferry  are  impaired,  I  shall  have  an  action  on  the  case 
against  him."  And  Newton  (who,  it  seems,  was  of  counsel  for  the  defendant 
in  that  case)  admitted  the  law  to  be  so ;  and  gave  as  a  reason,  "  for  you  are  bound 
to  support  the  ferry,  and  to  serve  and  repair  it  for  the  ease  of  the  common  people, 
and  otherwise  you  shall  be  grievously  amerced;  and  it  is  inquirable  before  the 
sheriff  at  his  tourn,  and  also  before  the  justices  in  Eyre."  As  to  the  case  of  a 
market  or  fair,  Newton  said  that,  in  the  king's  grant  of  a  market  or  fair,  there 
is  always  a  proviso  that  it  should  not  be  to  the  nuisance  of  another  market  or 
fair.  To  which  Paston,  J.,  replied:  "Suppose  the  king  grants  to  me  a  mar- 
ket without  any  proviso;  if  one  sets  up  after  that  time  another  market,  which 
is  a  nuisance  to  that,  I  shall  have  against  him  an  assize  of  nuisance." 

The  doctrine  here  laid  down  seems  indisputable  law;  and  it  was  cited  and 
approved  by  Lord  Abinger  in  Hussy  v.  Field,  2  Croqp.,  M.  &  R.,  432,  to  which 
reference  will  presently  be  made.  In  Bacon's  Abridgment,  Prerogative,  F.  1, 
it  is  laid  down  "that  if  the  king  creates  or  grants  a  fair  or  market  to  a  person, 
and  afterwards  grants  another  to  another  person,  to  the  prejudice  of  the  first, 
the  second  grant  is  void."  See  16  Viner's  Abridg.,  Nuisance,  G.,  pi.  2.  The 
same  law  is  laid  down  in  3  Black.  Comm.,  218,  219.  "If  (says  he)  I  am  enti- 
tled to  hold  a  fair  or  market,  and  another  person  sets  up  a  fair  or  market  so 
near  mine  that  it  does  me  a  prejudice,  it  is  a  nuisance  to  the  freehold  which  I 
have  in  my  market  or  fair."  He  adds,  "if  a  ferry  is  erected  on  a  river,  so  near 
another  ancient  ferry  as  to  draw  away  the  custom,  it  is  a  nuisance  to  the  old 
one;  for  where  there  is  a  ferry  by  prescription,  the  owner  is  bound  always 
to  keep  it  in  repair  and  readiness  for  the  ease  of  the  king's  subjects,  otherwise 
he  may  be  grievously  amerced.  It  would  be,  therefore,  extremely  hard,  if  a 
new  ferry  were  suffered  to  share  the  profits,  which  does  not  also  share  the  bur- 
den." The  same  doctrine  is  to  be  found  in  Comyn's  Digest  (Action  upon  the 
Case  for  a  Nuisance,  A.),  and  in  many  other  authorities.  See  Yard  v.  Ford,  2 
Saund.,  175,  and  note  (2) ;  Fitz.  N.  Brev.,  184 ;  Hale  de  Port.  Maris,  c.  6 ;  Harg. 
Law  Tracts,  p.  59 ;  Com.  pig.,  Piscary,  B. ;  Id.,  Market,  C.  2,  C.  3 ;  2  Black. 
Comm.,  27. 

The  doctrine  is  in  England  just  as  true  now,  and  just  as  strictly  (enforced,  as 
it  was  three  centuries  ago.  In  Blissett  v.  Hart,  Willes,  508,  the  plaintiff  re- 
covered damages  for  a  violation  of  his  right  to  an  ancient  ferry,  against  the 

820 


LAWS  AFFECTING  CORPORATIONS.  §2070. 

defendant,  who  had  set  up  a  neighboring  ferry  to  his  nuisance.  The  court 
said:  ^' A  ferry  is  puhlici  juru.  It  is  a  franchise  that  no  one  can  erect  with- 
out a  license  from  the  crown;  and  when  one  is  erected,  another  cannot  be 
erected  without  an  ad  quod  daianum.  If  a  second  is  erected  without  a  license, 
the  crown  has  a  remedy  by  a  qito  warranto;  and  the  former  grantee  has  a  rem- 
edy by  action."  The  case  of  Tripp  v.  Frank,  4  Term  R,  666,  proceeds  upon 
the  admission  of  the  same  doctrine,  as  does  Prince  v,  Lewis,  5  Barn.  &  Cress., 
363;  Peter  v.  Kendall,  6  Barn.  &  Cress.,  703;  Mosley  v.  Chad  wick,  7  Barn.  & 
Cress.,  47,  note  a;  and  Mosley  v.  Walker,  7  Barn.  &  Cress.,  40. 

There  is  a  very  recent  case  (already  alluded  to),  which  was  decided  by  the 
court  of  exchequer  upon  the  fullest  consideration,  and  in  which  the  leading 
authorities  upon  this  point  were  discussed  with  great  acuteness  and  ability.  I 
mean  the  case  of  Huzzy  v.  Field,  in  1835 ;  13  Law  Journ.,  239 ;  S.  C,  2  Cromp., 
M.  &  R,  432.  Lord  Abinger,  in  delivering  the  opinion  of  the  court  on  that 
occasion,  used  the  following  language:  ^'So  far  the  authorities  appear  to  be 
clear,  that  if  a  new  ferry  be  put  up  without  the  king's  license,  to  the  prejudice 
of  an  old  one,  an  action  will  lie;  and  there  is  no  case  which  has  the  appearance 
of  being  to  the  contrary,  except  that  of  Tripp  v.  Frank,  hereafter  mentioned. 
These  old  authorities  proceeded  upon  the  ground,  first,  that  the  grant  of  the 
franchise  is  good  in  law,  being  for  a  sufficient  consideration  to  the  subject,  who, 
as  he  received  a  benefit,  may  have,  by  the  grant  of  the  crown,  a  corresponding 
obligation  imposed  upon  him,  in  return  for  the  benefit  received;  and  secondly, 
that  if  another,  without  legal  authority,  interrupts  the  grantee  in  the  exercise 
of  his  franchise,  by  withdrawing  the  profits  of  passengers,  which  he  would 
otherwise  have  had,  and  which  he  has  in  a  manner  purchased  from  the  public 
at  the  price  of  his  corresponding  liability,  the  disturber  is  subject  to  an  action 
for  the  injury.  And  the  case  is,  in  this  respect,  analogous  to  the  grant  of  a 
fair  or  market,  which  is  also  a  privilege  of  the  nature  of  a  monopoly.  A  pub- 
lic ferry,  then,  is  a  public  highway  of  a  special  description;  and  its  termini 
must  be  in  places  where  the  public  have  rights,  as  towns,  or  vills,  or  highways 
leading  to  towns  or  vills.  The  right  of  the  grantee  is  in  one  case  an  exclusive 
right  of  carrying  from  town  to  town;  in  the  other,  of  carrying  from  one  point 
to  the  other  all  who  are  going  to  use  the  highway  to  the  nearest  town  or  ville 
to  which  the  highway  leads  on  the  other  side.  Any  new  ferry,  therefore,  which 
has  the  effect  of  taking  away  such  passengers  must  be  injurious.  For  instance, 
if  any  one  should  construct  a  new  landing-place  at  a  short  distance  of  one 
terminus  of  the  ferry,  and  make  a  proclamation  of  carrying  passengers  over 
from  the  other  terminus^  and  then  landing  them  at  that  place  from  which  they 
pass  to  the  same  public  highway  upon  which  the  ferry  is  established,  before  it 
reaches  any  town  or  vill,  by  which  the  passengers  go  immediately  to  the  first 
and  all  the  vills  to  which  that  highway  leads,  there  could  not  be  any  doubt 
but  that  such  an  act  would  be  an  infringement  of  the  right  of  ferry,  whether 
the  person  so  acting  intended  to  defraud  the  grantee  of  the  ferry,  or  not.  If 
such  new  ferry  be  nearer,  or  the  boat  used  more  commodious,  or  the  fare  less, 
it  is  obvious  that  all  the  custom  must  be  inevitably  withdrawn  from  the  old 
ferry.  And  thus  the  grantee  would  be  deprived  of  all  the  benefit  of  the  fran- 
chise, whilst  he  continued  liable  to  all  the  burdens  imposed  upon  him.*' 

Language  more  apposite  to  the  present  case  could  scarcely  have  been  used. 
And  what  makes  it  still  stronger  is,  that  the  very  case  before  the  court  was 
of  a  new  ferry  starting  on  one  side  from  the  same  town,  but  not  at  the  same 
place  in  the  town,  to  a  terminus  on  the  other  side  different  from  that  of  the 
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old  ferry-house,  and  more  than  a  half  a  mile  from  it,  and  thence  by  a  highway 
communicated  with  the  highway  which  was  connected  with  the  old  ferry,  at  a 
mile  distance  from  the  tervy.  Now,  if  the  right  of  the  old  ferry  did  not,  by 
implication,  extend  on  either  side  bej^ond  its  local  termini^  no  question  could 
have  arisen  as  to  the  disturbance.  Trotter  v.  Harris,  2  Young  &  Jerv.,  285, 
proceeded  upon  similar  principles,  though  it  did  not  call  for  so  exact  an 
exposition  of  them. 

It  is  observable  that  in  the  case  of  Huzzy  v.  Field,  2  Cromp.,  M.  &  E.,  432, 
the  defendant  did  not  claim  under  any  license  or  grant  from  the  crown;  and, 
therefore,  it  may  be  supposed  in  argument  that  it  does  not  apply  to  a  case 
where  that  is  a  grant  of  the  new  ferry  from  the  crown.  But  in  point  of  law 
there  is  no  difference  between  the  cases.  In  each  case  the  new  ferry  must  be 
treated  as  a  clear  disturbance  of  the  rights  of  the  old  ferry,  or  it  is  not  in 
either  case;  for  if  the  first  grant  does  not,  by  implication,  carry  an  exclusive 
right  above  and  below  its  local  termini^  then  there  can  be  no  pretense,  in  either 
case,  for  the  grantee  of  the  old  ferry  to  complain  of  the  new  ferry,  for  it  does 
not  violate  his  rights  under  his  grant.  If  the  first  grant  does,  by  implication, 
carry  an  exclusive  right  above  and  below  its  local  termini^  so  far  as  it  may  be 
prejudiced  or  disturbed  by  a  new  ferry,  then  it  is  equally  clear,  upon  established 
principles,  that  the  king  cannot,  by  a  new  grant,  prejudice  his  former  grant ;^  . 
for  the  law  deprives  him  of  any  such  prerogative.  It  is  true  that  where  the 
new  ferry  is  got  up  without  a  license  from  the  crown,  it  may  be  abated  as  a 
nuisance,  upon  a  qiLO  warranto^  or  information,  by  the  crown.  But  this  will 
not  confer  any  right  of  action  on  the  grantee  of  the  old  ferry,  unless  his  own 
rights  have  been  disturbed. 

I  have  said  that  this  is  the  result  of  established  principles;  and  the  case  of 
the  Islington  Market,  3  CI.  &  Finn.,  513,  recently  before  the  judges  of  England 
upon  certain  questions  submitted  to  them  by  the  house  of  lords,  is  an  authority 
of  the  most  solemn  and  conclusive  nature  upon  this  identical  point  of  franchise. 
What  gives  it  still  niore  importance  is,  that  in  the  last  three  questions  proposed 
to  the  judges  by  the  house  of  Iprds,  the  very  point  as  to  the  power  of  the 
king  to  make  a  second  grant  of  a  market,  to  the  prejudice  of  his  former  grant,, 
within  the  limits  of.  the.  common  law,  arose,  and  was  point^ly  answered  in 
the  negative.  On  that  occasion  the  judges  said  that  while  the  first  grant  of  a 
market  remains  unrepealed,  even  the  default  of  the  grantee  of  the  franchise, 
in  not  providing,  according  to  his  duty,  proper  accommodations  for  the  public, 
cannot  operate,  in  point  of  law,  as  a  ground  for  granting  a  new  charter  to  an- 
other  to  hold  a  market  within  the  common  law  which  shall  really  be  injurious 
to  the  existing  market.  The  judges,  after  adverting  to  the  usual  course  of  the 
issuing  of  a  writ  of  ad  quod  damnmn^  in  cases  where  a  new  market  is  asked  for, 
added :  ''  We  do  not  say  that  a  writ  of  ad  quod  dwmnum  is  absolutely  neces- 
sary. But  if  the  crown  were  to  grant  a  new  charter  without  a  writ  of  ad  quod 
damnum^  and  it  should  appear  that  the  interests  of  other  persons  were  prej- 
udiced, the  crown  would  be  supposed  to  be  deceived  and  the  grant  might  be 
repealed  on  a  scire  facias.^^  And  they  cited,  with  approbation,  the  doctrine  of 
Lord  Coke,  in  2  Inst.,  406,  that  "  If  one  held  a  market  either  by  prescription 
or  by  letters-patent,  and  another  obtains  a  market  to  the  nuisance  of  the  former 
market,  he^hall  not  tarry  till  he  have  avoided  the  letters- patent  of  the  latter 
market  by  course  of  law  that  he  may  have  an  assize  of  nuisance;"  thus  estab- 
lishing the  doctrine  that  there  is  no  difference  in  point  of  law  whether  the  first 
market  be  by  prescription  or  by  grant,  or  whether  the  new  market  be  with  or 
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without  a  patent  from  the  crown.  In  each  case  the  remedy  is  the  same  for  the 
owner  of  the  first  market,  if  the  new  market  is  a  nuisance  to  him.  The  judges 
also  held  that  the  circumstance  of  the  benefit  of  the  public  requiring  a  new 
market,  would  not,  of  itself,  warrant  the  grant  of  the  new  market. 

Mr.  Dane,  in  his  Abridgment  (2  Dane's  Abridg.,  c.  67,  p.  683),  lays  down  the 
doctrine  in  terms  equally  broad  and  comprehensive,  as  applicable  to  America. 
After  having  spoken  of  a  ferry  as  imposing  b^irdens^  publici  juris j  he  adds: 
"In  this  way  a  ferry  becomes  property,  an  incorporeal  hereditament;  the  own- 
ers of  which,  for  the  public  convenience,  being  obliged  by  law  to  perform  cer- 
tain public  services,  must,  as  a  reasonable  equivalent,  be  protected  in  this 
property."  And  he  cites  the  case  of  Chadwick  v,  Haverhill  Bridge,  as  directly 
in  point;  that  the  erection  of  a  neighboring  bridge  under  the  authority  of  the 
legislature  is  a  nuisance  to  a  ferry.  Notwithstanding  all  the  commentary  be- 
stowed on  that  case  to  escape  from  its  legal  pressure,  I  am  of  opinion  that  the 
report  of  the  referees  never  could  have  been  accepted  by  the  court,  or  judgment 
given  thereon,  if  the  declaration  had  not  stated  a  right  which  in  point  of  law 
was  capable  of  supporting  such  a  judgment.  The  court  seems,  from  Mr. 
Dane^s  statement  of  the  case,  clearly  to  have  recognized  the  title  of  the  plaintiff, 
if  he  should  prove  himself  the  owner  of  a  ferry.  Besides,  without  disparage- 
ment to  any  other  man,  Mr.  Dane  himself  (the  chairman  of  the  referees),  from 
bis  great  learning  and  ability,  is  well  entitled  to  speak  with  the  authority  of  a 
commentator  of  the  highest  character  upon  such  a  subject. 

It  is  true  that  there  is  the  case  of  Churchman  v.  Tunstal,  Hard.,  162,  where 
a  different  doctrine,  as  to  a  ferry,  was  laid  down.  But  that  case  is  repugnant 
to  all  former  cases,  as  well  as  later  cases ;  and  Lord  Chief  Baron  Macdonald, 
in  Attorney-General  v.  Kichard,  2  Anst.,  603,  informs  as  that  it  was  afterwards 
overturned.  Lord  Abinger,  in  Huzzy  v.  Field,  13  Law  Jour.,  239 ;  S.  C,  2  Cromp^ 
Mees.  &  Eoscoe,  432,  goes  further,  and  informs  us  that  after  the  bill  in  that  case 
was  dismissed  (which  was  a  bill  by  a  farmer  of  a  ferry,  as  it  should  seem, 
under  the  crown,  for  an  injunction  to  restrain  the  defendant  who  had  lands  on 
botb>^des  of  the  Thames,  three  quarters  of  a  mile  off,  and  who  was  in  the 
habit  of  ferrying  passengers  across,  from  continuing  to  do  so),  another  bill  was 
brought  after  the  restoration,  in  1663,  and  a  decree  made  by  Lord  Hale  in  favor 
of  the  plaintiff  that  the  new  ferry  should  be  put  down.  This  last  determi- 
nation is  exceeding  strong,  carrying  the  implication  in  regard  to  the  franchise 
of  a  ferry,  as  exclusive  of  all  other  ferries  injurious  to  it,  to  a  very  enlarged 
extent ;  and  it  was  made  by  one  of  the  greatest  judges  who  ever  adorned  the 
English  bench. 

But  it  has  been  suggested  that  the  doctrine  as  to  ferries  is  confined  to  ancient 
ferries  by  prescription,  and  does  not  apply  to  those  where  there  is  a  grant,  which 
may  be  shown.  In  the  former  case  the  exclusive  right  may  be  proved  by  long 
use,  and  exclusive  use.  In  the  latter,  the  terms  of  the  grant  show  whether  it 
is  exclusive  or  not;  and  if  not  stated  to  be  exclusive  in  the  grant,  it  cannot  by 
implication  be  presumed  to  be  exclusive.  Now,  there  is  no  authority  shown  for 
such  a  distinction,  and  it  is  not  sound  in  itself.  If  a  ferry  exists  by  prescription, 
nothing  more  from  the  nature  of  the  thing  can  be  established  by  long  posses- 
sion than  that  the  ferry  originated  in  some  grant,  and  that  it  has  local  limits,  from 
the  ferry  ways  on  one  side  to  those  on  the  other  side.  The  mere  absence  of  any 
other  near  ferry  proves  nothing  except  that  there  is  no  competition ;  for  until 
there  is  some  interference  by  the  erection  of  another  ferry,  there  can  be  nothing 
exclusive  above  or  below  the  ferry  ways  established  by  the  mere  use  of  the 
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ferry.  If  such  an  interference  shoald  occur,  then  the  question  might  arise;  and 
the  long  use  could  establish  no  more  than  the  rightful  possession  of  the  franchise. 
The  question  whether  the  franchise  is  exclusive  or  not  must  depend  upon  the 
nature  of  such  a  franchise  at  the  common  law,  and  the  implications  belonging 
to  it.  In  short,  it  is  in  the  authorities  taken  to  be  exclusive,  unless  a  contrary 
presumption  arises  from  the  facts,  as  it  did  in  Holcroft  v.  Heel,  1  Bos.  &  Pull., 
400.  But  Lord  Coke  (in  2  Inst.,  406)  lays  down  the  law  as  equally  applicable 
to  all  cases  of  prescription  and  of  grant.  "If,"  says  he,  "one  hath  a  market 
either  by  prescription  or  by  letters-patent  of  the  king,  and  another  obtains  a 
market  to  the  nuisance  of  the  former  market,  he  shall  not  tarry  till  he  have 
avoided  the  letters-patent  of  the  latter  market,  by  course  of  law,  but  he  may 
have  an  assize  of  nuisance."  The  same  rule  must,  for  the  same  reason,  apply 
to  fairs  and  ferries.  The  case  of  Prince  v.  Lewis,  5  Barn.  &  Cress.,  363,  was 
the  case  of  a  grant  of  a  market,  and  not  of  a  market  by  prescription;  yet  no 
one  suggested  any  distinction  on  this  account.  Holcroft  v.  Heel,  1  Bos.  & 
Pull.,  400,  was  the  case  of  a  grant  of  a  market  by  letters-patent. 

In  Ogden  v.  Gibbons,  4  Johns.  Ch.,  150,  Mr.  Chancellor  Kent  recognizes,  in 
the  most  ample  manner,  the  general  principles  of  the  common  law.  Speaking 
of  the  grant  in  that  case  of  an  exclusive  right  to  navigate  with  steamboats 
from  New  York  to  Elizabethtown  Point,  etc.,  he  declared  that  the  true  intent 
'  was  to  include  not  merely  that  point,  but  the  whole  shore  or  navigable  part  of 
Elizabethtown.  "Any  narrower  construction,"  said  he,  "in  favor  of  the 
grantor  would  render  the  deed  a  fraud  upon  the  grantee.  It  would  be  like 
granting  an  exclusive  right  of  ferriage  between  two  given  points,  and  then  set- 
ting up  a  rival  ferry  within  a  few  rods  of  those  very  points,  and  within  the 
same  course  of  the  line  of  travel.  The  common  law  contained  principles  ap- 
plicable to  this  very  case,  dictated  by  a  sounder  judgment  and  a  more  enlight- 
ened morality.  If  one  had  a  ferry  by  prescription,  and  another  erected  a  ferry 
so  near  to  it  as  to  draw  aw^ay  its  custom,  it  was  a  nuisance;  for  which  the  in- 
jured party  had  his  remedy  by  action,  etc.  The  same  rule  applies,  in  its  spirit 
and  substance,  to  all  exclusive  grants  and  monopolies.  The  grant  must  be  so 
construed  as  to  give  it  due  effect  by  excluding  all  contiguous  and  injurious 
competition."  Language  more  apposite  to  the  present  case  could  not  well  be 
imagined.  Here  there  is  an  exclusive  grant  of  a  bridge  from  Charlestown  to 
Boston,  on  the  old  ferry  ways;  must  it  not  also  be  so  construed  as  to  exclude 
all  contiguous  and  injurious  competition?  Such  an  opinion,  from  such  an  en- 
lightened judge,  is  not  to  be  overthrown  by  general  suggestions  against  mak- 
ing any  implications  in  legislative  grants. 

The  case  of  the  Newburgh  Turnpike  Co.  v.  Miller,  5  Johns.  Ch.,  101,  decided 
by  the  same  learned  judge,  is  still  more  directly  in  point,  and,  as  far  as  his  au- 
thority can  go,  conclusively  establishes  the  doctrine,  not  only  that  the  franchise 
of  a  ferry  is  not  confined  to  the  ferry  ways,  but  that  the  franchise  of  a  bridge 
is  not  confined  to  the  termini  and  local  limits  of  the  bridge.  In  that  case,  the 
plaintiffs  had  erected  a  toll-bridge  over  the  River  Wallkill,  in  connection  with  a 
turnpike,  under  an  act  of  the  legislature;  and  the  defendants  afterwards  erected 
another  road  and  bridge  near  to  the  former,  and  thereby  diverted  the  toll  from 
the  plaintiffs'  bridge.  The  suit  was  a  bill  in  chancery,  for  a  perpetual  injunc- 
tion of  this  nuisance  of  the  plaintiffs'  bridge,  and  it  was  accordingly,  at  the 
hearing,  granted  by  the  court.  Mr.  Chancellor  Kent,  on  that  occasion,  said: 
"Considering  the  proximity  of  the  new  bridge,  and  the  facility  that  every 
traveler  has  by  means  of  that  bridge,  and  the  road  connected  with  it,  to  shun 
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the  plaintifFs'  gate,  which  he  would  otherwise  be  obliged  to  pass,  I  cannot 
doobt  for  a  moment  that  the  new  bridge  is  a  direct  and  immediate  disturbance 
of  the  plaintiffs'  enjoyment  of  their  privileges,"  etc.  "  The  new  road,  by  its 
termini^  created  a  competition  most  injurious  to  the  statute  franchise;  «.nd  be- 
comes what  is  deemed  in  law,  in  respect  to  such  franchise,  a  nuisance."  And, 
after  adverting  to  his  own  language,  already  quoted  in  Ogden  v.  Gibbons, 
4  Johns.  Ch.,  150,  160,  he  added:  "The  same  doctrine  applies  to  any  exclu- 
sive privilege  created  by  statute.  All  such  privileges  come  within  the  equity 
and  reason  of  the  principle.  No  rival  road,  bridge  or  ferry,  or  other  establish- 
ment of  a  similar  kind,  and  for  like  purposes,  can  be  tolerated  so  near  to  the 
other  as  materially  4o  affect  or  take  away  its  custom.  It  operates  as  a  fraud 
upon  the  grant,  and  goes  to  defeat  it.  The  consideration  by  which  individuals 
are  invited  to  expend  money  upon  great  and  expensive  and  hazardous  public 
works,  as  roads  and  bridges,  and  to  become  bound  to  keep  them  in  constant 
and  good  repair,  is  the  grant  of  an  exclusive  toll.  This  right,  thus  purchased 
for  a  valuable  consideration,  cannot  be  taken  away  by  direct  or  indirect  means 
devised  for  the  purpose,  both  of  which  are  equally  unlawful."  Now,  when  the 
learned  chancellor  here  speaks  of  an  exclusive  privilege,  or  franchise,  he  does 
not  allude  to  any  terms  in  the  statute  grant  expressly  giving  such  a  privilege 
bevond  the  local  limits:  for  the  statute  contained  no  words  to  such  an  effect. 
The  grant,  indeed,  was  by  necessary  implication  exclusive  as  to  the  local  lim- 
its, for  the  legislature  could  not  grant  any  other  bridge  in  the  same  place  with 
the  same  iennini.  It  was  to  such  a  grant  of  a  franchise,  exclusive  in  this  sense, 
and  in  no  other,  that  his  language  applies.  And  he  affirms  the  doctrine  in  the 
most  positive  terms  that  such  a  grant  carries  with  it  a  necessary  right  to  ex- 
clude all  injurious  competition,  as  an  indispensable  incident.  And  bis  judg- 
ment turned  altogether  upon  this  doctrine. 

It  is  true  that  in  this  case  the  defendants  did  not  erect  the  new  bridge  under 
any  legislative  act  But  that  is  not  material  in  regard  to  the  point  now  under 
consideration.  The  point  we  are  now  considering  is,  whether  the  grant  of  a 
franchise  to  erect  a  bridge  or  a  ferry  is  confined  to  the  local  limits  or  termini^ 
to  the  points  and  plankg  of  the  bridge,  or  to  the  ferry  ways  of  the  ferry.  The 
learned  chancellor  rejects  such  a  doctrine  with  the  most  pointed  severity  of 
phrase.  "  It  operates,"  says  he,  "  as  a  fraud  upon  the  gra6t,  and  goes  to  defeat 
it."  The  grant  necessarily  includes  "a  right  to  an  exclusive  toll."  "  No  rival 
road,  bridge  or  ferry  can  be  tolerated  so  near  to  the  former  as  to  affect  or  take 
away  its  custom."  Now,  if  such  be  the  trne  construction  of  the  grant  of  such 
a  franchise,  it  is  just  as  true  a  constructiouf  in  relation  to  the  government  as  in 
relation  to  private  persons.  It  would  be  absurd  to  say  that  the  same  grant 
means  one  thing  as  to  the  public,  and  an  entirely  opposite  thing  in  relation  to 
individuals.  If  the  right  to  an  exclusive  franchise  or  toll  exists,  it  exists  from 
the  nature  and  objects  of  the  grant,  and  applies  equally  in  all  directions.  It 
would  be  repugnant  to  all  notions  of  common  sense,  as  well  as  of  justice,  to 
say  that  the  legislature  had  a  right  to  commit  a  fraud  upon  its  own  grant. 
The  whole  reasoning  of  the  learned  chancellor  repudiates  such  a  notion. 

But  in  what  manner  is  the  doctrine  to  be  maintained,  that  the  franchise  of  a 
ferry  is  confined  to  the  ferry  ways,  and  the  franchise  of  a  bridge  to  the  planks! 
It  is  said  that  in  Saville's  Reports,  11,  it  is  laid  down  'Hhat  a  ferry  is  in  re- 
spect to  the  landing-place,  and  not  of  the  water ;  which  water  may  belong  to 
one,  and  the  ferry  to  another."  There  can  be  no  doubt  of  this  doctrine.  A 
ferry  most  have  local  limits.    It  must  have  termini^  or  landing-places;  and  it 
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may  include  only  a  right  of  passage  over  the  water.  And  is  not  this  equally 
true  whether  it  be  a  ferry  by  prescription  or  by  grant?  If  so,  can  there  be 
any  difference  as  to  the  value  of  the  exclusive  right  in  cases  of  grant  or  of 
prescription?  Do^s  not  each  rest  on  its  landing-places?  But  it  is  added  in 
Saville:  "And  in  every  ferry,  the  land  on  both  sides  of  the  water  ought  td  be 
(belong)  to  the  owner  of  the  ferry ;  for  otherwise  he  cannot  land  upon  the 
other  part."  Now,  if  by  this  is  meant  that  the  owner  of  the  ferry  must  be  the 
owner  of  the  land,  it  is  not  law;  for  all  that  is  required  is,  that  he  should  have 
a  right  or  easement  in  the  landing-places.  So  it  was  adjudged  in  Peter  w.  Keiv 
dall,  6  Barn.  &  Cress.,  703;  and  the  dictum  of  Saville  was  there  overruled.  If 
the  same  principle  is  to  be  applied  (as  I  think  it  must  be)  to  a  bridge,  then,  as 
there  must  be  a  subsisting  right  in  the  proprietors  of  Charles  River  Bridge  to 
have  such  landing-places  on  the  old  ferry  ways,  there  must  be  an  assignment 
or  grant  implied  of  those  ferry  ways  by  Harvard  College  to  the  proprietors 
for  that  purpose.     But  of  this  I  shall  speak  hereafter. 

One  of  the  learned  judges  in  the  state  court  (who  was  against  the  plaintiffs) 
admitted  that  if  any  person  should  be  forcibly  prevented  from  passing  over 
the  plaintiffs'  bridge,  it  would  be  an  injury,  for  which  an  action  on  the  case 
would  lie.  I  entirely  assent  to  this  doctrine,  which  appears  to  me  to  be  founded 
in  the  most  sound  reasoning.  It  is  supported  by  the  case  of  the  Bailiffs  of 
Tewksbury  v,  Diston,  6  East,  438,  and  by  the  authorities  cited  by  Lord  Ellen- 
borough  on  that  occasion ;  and  especiallj'  by  the  doctrine  of  Mr.  Justice  Powell, 
in  Ash  by  v.  Whifc,  2  Lord  Raym.,  948;  and  S.  C,  6  Mod.,  49.  But  how  can 
this  be,  if  the  franchise  of  the  bridge  is  confined  to  the  mere  local  limits  or 
timbers  of  the  bridge?  If  the  right  to  take  toll  does  not  commence  or  attach  in 
the  plaintiffs,  except  when  the  passengers  arrive  on  the  bridge,  how  can  an  ac- 
tion lie  for  the  proprietors  for  obstructing  passengers  from  coming  to  the 
bridge?  The  remedy  of  the  plaintiffs  can  only  be  co-extensive  with  their  rights 
and  franchise.  And  if  an  action  lies  for  an  obstruction  of  passengers,  because 
it  goes  to  impair  the  right  of  toll,  and  to  prevent  its  being  earned,  why  does 
not  the  diversion  of  passengers  from  the  bridge  by  other  means,  equally  give  a 
cause  of  action,  since  it  goes,  equally,  nay  more,  to  impair  the  right  of  the 
plaintiffs  to  toll?  If  the  legislature  could  not  impair  or  destroy  its  own  grant 
by  blocking  up  all  avenues  to  the  bridge,  how  can  it  possess  the  right  to  draw 
away  all  the  tolls  by  a  free  bridge,  which  must  necessarily  withdraw  all  passen- 
gers? For  myself,  I  cannot  perceive  any  ground  upon  which  a  right  of  action 
is  maintainable  for  any  obstruction  of  passengers,  which  does  not  equally  apply 
to  the  diversion  of  passengers.  In  each  case  the  injury  of  the  franchise  is  the 
same,  although  the  means  used  are  or  may  be  different. 

The  truth  is,  that  the  reason  why  the  grant  of  a  franchise,  as,  for  example, 
of  a  ferry,  or  of  a  bridge,  though  necessarily  local  in  its  limits,  is  yet  deemed 
to  extend  beyond  those  local  limits  by  operation  and  intendment  of  law,  is 
founded  upon  two  great  fundamental  maxims 'of  law  applicable  to  all  grants. 
One  is  the  doctrine  already  alluded  to,  and  laid  down  in  Liford's  Case,  in  11 
Coke,  46,  52,  a.  I^x  est  cuicunque^  aliquia^  quod  coticedity  concedere  videtur  et 
id^  sine  quo  res  ipsa  esse  nan  potuii;  or,  as  it  is  expressed  with  pregnant  brev- 
ity by  Mr.  Justice  Twisden,  in  Pomfret  v.  Ricroft,  1  Saund.,  321,  323:  "When 
the  use  is  granted,  everything  is  granted  by  which  the  grantee  may  have  and 
enjoy  the  use."  See,  also.  Lord  Darcy  v.  Ask  with.  Hob.,  234;  1  Saund.,  323; 
note  (6)  by  Williams;  Co.  Lit.,  56  (a).  Another  is,  that  wherever  a  grant  is 
made  for  a  valuable  consideration,  which  involves  public  duties  and  cbargesi 
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the  grant  shall  be  construed  so  as  to  make  the  indemnity  co-extensive  with  the 
harden.  Qui  sentU  (mus^  sentire  debet  et  oommoditm.  In  the  case  of  a  ferry 
there  is  a  pablio  charge  and  duty.  The  owner  must  keep  the  ferry  in  good  re- 
pair* upon  the  peril  of  an  indictment.  He  must  keep  sufficient  accommoda- 
tions for  all  travelers  at  all  reasonable  times.  He  must  content  himself  with 
a  reasonable  toll.  Such  is  the  jue  publicum.  In  return  the  law  will  exclude 
all  injurious  competition,  and  deem  every  new  ferry  a  nuisance  which  subtracts 
from  him  the  ordinary  custom  and  toll.  See  Com.  Dig.,  Piscary,  B. ;  id.,  Ferry. 
So  strong  is  the  duty  of  the  ferry  owner  to  the  public,  that  it  was  held  in 
Paine  v-  Patrick,  3  Mod.,  289,  29^,  that  the  ferry  owner  could  not  excuse  him- 
self from  not  keeping  proper  boats,  even  by  showing  that  he  had  erected  a 
bridge  more  convenient  for  passengers.  It  would  be  a  fraud  upon  such  a  grant 
of  a  ferry  to  divert  the  travel  and  yet  to  impose  the  burden.  The  right  to  take 
toll  would,  or  might  be,  useless,  unless  it  should  be  exclusive  within  all  the 
bounds  of  injurious  rivaiship  from  another  ferry.  The  franchise  is  therefore' 
construed  to  extend  beyond  the  local  limits,  and  to  be  exclusive  within  a  rea- 
sonable distance;  for  the  plain  reason  that  it  is  indispensable  to  the  fair  enjoy- 
ment of  the  franchise  and  right  of  toll.  The  same  principle  applies,  without 
a  shadow  of  difference  that  I  am  able  to  perceive,  to  the  case  of  a  bridge;  for 
the  duties  are  publiai  juria^  and  pontage  and  passage  are  but  different  names 
for  exclusive  toll  for  transportation. 

In  the  argument  at  the  present  term  it  has  been  further  contended  that  at 
all  events  in  the  state  of  Massachusetts  the  ancient  doctrine  of  the  common 
law  in  relation  to  ferries  is  not  in  force,  and  never  has  been  recognized;  that 
all  ferries  in  Massachusetts  are  held  at  the  mere  will  of  the  legislature,  and 
may  be  established  by  them  and  annihilated  by  them  at  pleasure;  and  of  course 
thaJt  the  grantees  hold  them  durante  bene  pldcito  of  the  legislature.  And  in 
confirmation  of  this  view  of  the  subject,  certain  proceedings  of  the  colonial 
legislature  have  been  relied  on,  and  especially  those  stated  in  the  record,  be- 
tween  the  years  1629  to  1650;  to  the  colonial  act  of  164-1  against  monopolies 
(which  is  in  substance  like  the  statute  of  monopolies  of  the  21  James  I.,  ch.  3), 
and  to  the  general  colonial  and  provincial  and  state  statutes  regulating  ferries, 
passed  in  1641,  1644,  164:6,  164:7,  1695,  1696,  1710,  1719,  1781  and  1787,  some 
of  which  contain  special  provisions  respecting  Charlestown  and  Boston  ferry. 

As  to  the  proceedings  of  the  colonial  government,  so  referred  to,  in  my  judg- 
ment they  establish  no  such  conclusion.  But  some  of  them,  at  least,  are  di- 
rectly opposed  to  it.  Thus,  for  example,  in  1638  a  ferry  was  granted  to  Garret 
Spencer,  at  Lynn,  for  two  years.  In  1641  it  was  ordered  that  they  that  put  two 
boats  between  Cape  Ann  and  Annisquam  shall  have  liberty  to  take  sufficient 
toll,  as  the  court  shall  think  fit,  for  one-and-twenty  years.  Could  the  colonial 
government  have  repealed  these  grants  within  the  terms  specified  at  their  pleas- 
ure? In  1648  John  Glover  had  power  given  him  to  let  a  ferry  over  Neponset 
river  between  Dorchester  and  Braintree,  to  any  person  or  persons  for  the  term 
of  seven  years,  etc. ;  or  else  to  take  it  to  himself  and  his  heirs  as  bis  inheritance 
forever;  provided  it  be  kept  in  such  a  place  and  at  such  tx  price  as  may  be  most 
convenient  for  the  country  and  pleasant  to  the  general  court.  Now,  if  Glover, 
according  to  this  act,  had  taken  this  ferry  to  him  and  his  heirs  as  an  inherit- 
ance, could  the  colonial  legislature  have  revoked  it  at  its  pleasure?  Or  rather 
•can  it  be  presumed  that  the  colonial  legislature  intended  such  a  ferry,  confess- 
edly an  inheritance^  to  be  an  estate  held  only  at  will?  It  would  be  repugnant 
t0  all  D^tions^  of  legal  interpretation^ 
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In  1637  the  general  court  ordered  the  ferry  between  Boston  and  Charlestown 
to  be  let  for  three  years.  It  was  afterwords,  in  1640,  granted  to  Harvard  Col- 
lege. From  that  time  down  to  1785  it  was  always  held  and  claimed  bj^  the 
college  as  its  inheritance.  But  the  college  never  supposed  that  it  was  not  sub- 
ject to  the  regulation  of  the  legislature,  so  far  as  the  public  interests  were  con- 
cerned. The  acts  of  1650,  1654,  .1694, 1696, 1710  and  1781  establish  this.  But 
they  show  no  more.  That  many  of  the  ferries  in  Massachusetts  were  held,  and 
perhaps  were  always  held,  under  mere  temporary  licenses  of  the  legislature,  or 
of  certain  magistrates  to  whom  they  were  intrusted,  is  not  denied.  But  it  is  as 
clear  that  there  were  other  ferries  held  under  more  permanent  tenures.  The 
colonial  act  of  1644,  authorizing  magistrates  to  pass  ferries  toll  free,  except  such 
ferries  as  are  appropriated  to  any,  or  rented  out,  and  are  out  of  the  countries' 
hands ;  and  then  it  is  "  ordered  that  their  passages  be  paid  by  the  country.'^ 
The  act  of  1694  excepts  from  its  operation  "  such  ferries  as  are  already  stated 
and  settled  either  by  the  court  or  town  to  whom  they  appertain."  The  colo- 
nial act  of  1670,  as  an  inducement  to  the  town  of  Cambridge  or  other  persons 
to  repair  the  bridge  at  Cambridge,  or  to  erect  a  new  one,  declared  "that  this 
order  (granting  certain  tolls)  should  continue  in  force  so  long  a  time  as  the  said 
bridge  is  maintained  serviceable  and  safe  for  passage."  So  that  it  is  plain  that 
the  colonial  legislature  did  contemplate  both  ferries  and  bridges  to  be  held  by 
permanent  tenures,  and  not  to  be  revocable  at  pleasure. 

But  to  all  the  general  laws  respecting  ferries  one  answer  may  be  given,  that 
their  provisions  are  generally  confined  to  the  due  regulation  of  public  ferries 
and  msitters  jmblici  juris;  and  so  far  as  the  public  have  rights  which  ought  to 
be  enforced  and  protected,  and  which  the  legislature  had  a  proper  right  to 
enforce  and  protect  by  suitable  laws.  And,  in  regard  to  matters  not  strictly 
of  this  nature,  the  enactments  may  well  apply  to  all  such  ferries  within  the 
state  as  were  held  under  the  mere  temporary  license  of  the  state,  and  were 
revocable  and  controllable  at  pleasure  by  the  legislature,  in  which  predica- 
ment a  very  large  number  of  the  ferries  in  the  state  were ;  and  also  to  those 
ferries  (among  which  Charlestown  ferry  seems  to  have  been)  over  which  a 
modified  legislative  control  had  been,  at  their  original  establishment,  reserved. 
Beyond  these  results^  I  am  not  prepared  to  admit  that  these  statutes  either 
had,  or  ever  were  supposed  to  have,  any  legitimate  operation.  And  before  I 
should  admit  such  a  conclusion,  I  should  require  the  evidence  of  some  solemn 
judgment  of  a  court  of  justice  in  Massachusetts  to  the  very  point. 

But  the  argument  presses  the  doctrine  to  an  extent  which  it  is  impossible 
can  be  correct,  if  any  principles  respecting  vested  rights  exist,  or  have  any 
recognition  in  a  free  government.  What  is  it?  That  all  ferries  in  Massachu- 
setts are  revocable  and  extinguishable  at  pleasure.  Suppose,  then,  the  legisla- 
ture of  Massachusetts,  for  a  valuable  consideration,  should  grant  a  ferry  from 
A  to  B  to  a  grantee  and  his  heirs,  or  to  a  grantee  for  forty  years,  or  for  life; 
will  it  be  contended  that  the  legislature  can  take  away,  revoke,  or  annihi- 
late, that  grant  within  the  period?  That  it  may  make  such  a  grant  cannot 
well  be  denied,  for  there  is  no  prohibition  touching  it  in  the  constitution  of 
Massachusetts.  That  it  can  take  away  or  resume  such  a  grant  has  never  yet 
been  held  by  any  judicial  tribunal  in  that  state.  The  contrary  is  as  well  estab- 
lished as  to  all  sorts  of  grants,  unless  an  express  power  be  reserved  for  the 
purpose,  as  any  principle  in  its  jurisprudence.  In  the  very  case  now  before 
this  court,  every  judge  of  the  supreme  court  of  the  state  admitted  that  the 
legislature  could  not  resume  or  revoke  its  charter  to  Charles  Biver  Bridge. 
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Why  not,  if  it  could  revoke  its  solemn  grant  of  a  ferry  to  a  private  person,  or 
to  a  corporation,  during  the  stipulated  period  of  the  grant?  The  legislature 
might  just  as  well  resume  its  grant  of  the  public  land,  or  the  grant  of  turnpike, 
or  of  a  railroad,  or  of  any  other  franchise,  within  the  period  stipulated  by  its 
charter. 

The  doctrine,  then,  is  untenable..  The  moment  that  you  ascertain  what  the 
terms  and  stipulations  of  a  grant  of  a  ferry,  or  any  other  franchise,  are,  that 
moment  they  are  obligatory.  They  cannot  be  gainsaid  or  resumed.  So  this 
court  has^said  in  the  case  of  Fletcher  v.  Peck,  6  Crarioh,  87  (§§  1805-12,  supra); 
and  so  are  the  unequivocal  principles  of  justice,  which  cannot  be  overturned 
without  shaking  every  free  government  to  its  very  foundations.  If,  then,  the 
ferry  between  Charlestown  and  Boston  was  vested  in  perpetuity  in  the  corpo- 
ration of  Harvard  College,  it  could  not  be  taken  away,  without  its  consent,  by 
the  legislature.  It  was  a  ferry,  so  far  withdrawn  from  the  power  of  any  legis- 
lation trenching  on  its  rights  and  franchises.  It  is  assuming  the  very  point  in 
controversy  to  say  that  the  ferry  was  held  at  the  mere  pleasure  of  the  legisla- 
ture. An  exclusive  claim,  and  possession,  and  user,  and  taking  of  the  profits 
thereof  for  one  hundred  and  fifty  years,  by  the  corporation  of  Harvard  Col- 
lege, without  interruption,  was  as  decisive  evidence  of  its  exclusive  right  to  the 
franchise  in  perpetuity  as  the  title  deed  of  any  man  to  his  own  estate.  The 
legislature  of  Massachusetts  has  never,  as  far  as  I  know,  breathed  a  doubt  on 
the  point.  AH  the  judges  of  the  state  court  admit  the  exclusive  right  of  Har- 
vard College  to  the  ferry,  in  the  most  unequivocal  terms.  The  argument, 
then,  that  the  English  doctrine  as  to  ferries  has  not  been  adopted,  and  is  not 
in  force  in  Massachusetts,  is  not  supported.  For  myself,  I  can  only  say  that  I 
have  always  understood  that  the  English  doctrine  on  this  subject  constitutes  a 
part  of  the  common  law  of  Massachusetts.  But  what  is  most  material  to  be 
stated,  not  one  of  the  learned  judges  in  the  state  court  doubted  or  denied  the 
doctrine,  though  it  was  brought  directly  before  them ;  and  they  gave,  seriatiniy 
opinions  containing  great  diversities  of  judgment  on  othpr  points.  It  is  also 
f ally  established  by  the  case  of  Chadwick  v.  Haverhill  Bridge,  already  cited. 

But  it  is  urged  that  some  local  limits  must  be  assigned  to  such  grants,  and 
the  court  must  assign  them,  for  otherwise  they  would  involve  the  absurdity  of 
being  oo-extensive  with  the  range  of  the  river;  for  every  other  bridge  or  ferry 
most  involve  some  diminution  of  toll;  and  how  much  (it  is  asked)  is  necessary 
to  constitute  an  infringement  of  the  right?  I  have  already  given  an  answer, 
in  part,  to  this  suggestion.  The  rule  of  law  is  clear.  The  application  of  it 
most  depend  upon  the  particular  circumstances  of  each  case.  Wherever  any 
other  bridge  or  ferry  is  so  near  that  it  injures  the  franchise  or  diminishes  the 
toll  in  a  positive  and  essential  degree,  there  it  is  a  nuisance,  and  is  actionable. 
It  invades  the  franchise,  and  ought  to  be  abated.  But  whether  there  be  such 
an  injury  or  not  is  a  matter,  not  of  law,  but  of  fact.  Distance  is  no  otherwise 
important  than  as  it  bears  on  the  question  of  fact.  All  that  is  required  is, 
that  there  should  be  a  sensible,  positive  injury.  In  the  present  case  there  is  no 
room  to  doubt  upon  this  point,  for  the  bridges  are  contiguous;  and  Warren 
Bridge,  after  it  was  opened,  took  .away  three-fourths  of  the  profits  of  the 
travel  from  Charles  Eiver  Bridge;  and  when  it  became  free  (as  it  now  is),  it 
necessarily  took  away  all  the  tolls,  or  all  except  an  unimportant  and  trivial 
amount  of  tolls. 

What  I  have  said,  however,  is  to  be  understood  with  this  qualification,  that 
the  franchise  of  the  bridge  has  no  assigned  local  limits ;  but  it  is  a  simple 
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grant  of  the  right  to  erect  a  bridge  across  a  river  from  one  point  to  another, 
without  being  limited  between  any  particular  vills  or  towns^  or  by  other  local 
limits*  In  the  case  now  before  the  court,  I  have  already  stated  that  my  judg- 
ment is  that  the  franchise  is  merely  to  erect  a  bridge  between  Charlestown  and 
Boston ;  and  therefore  it  does  not  necessarily  exclude  the  legislature  from  mak- 
ing any  other  grant  for  the  erecting  of  a  bridge  between  Boston  and  any  other 
town.  The  exclusive  right  being  between  those  towns,  it  only  precludes 
another  legislative  grant  between  those  towns  which  is  injurious  to  Charles 
River  Bridge.  The  case  of  Tripp  v.  Frank,  4  Term  R,  666,  is  a  clear  Authority 
for  this  doctrine.  It  was  there  decided  that  the  grant  of  an  exclusive  ferry 
between  A  and  B  did  not  exclude  a  ferry  between  A  and  C.  But  the  argu- 
ment of  the  plaintiffs'  counsel  was  tacitly  admitted  by  the  court,  that  ^'  ferries 
in  general  must  have  some  considerable  extent  upon  which  their  right  may 
operate;  otherwise  the  exclusive  privilege  would  be  of  no  avail.  That  extent 
must  be  governed  by  local  circumstances."  And  there  is  the  greatest  reason 
for  supporting  such  rights,  because  the  owners  of  ferries  are  bound  at  their 
peril  to  supply  them  to  the  public  use,  and  are  therefore  fairly  entitled  to  the 
public  advantage  arising  from  them. 

But  it  is  said,  if  this  id  the  law,  what  then  is  to  become  of  turnpikes  and 
canals?  Is  the  legislature  precluded  from  authorizing  new  turnpikes  or  new 
canals,  simply  because  they  cross  the  path  of  the  old  ones,  and  incidentally  dimin- 
ish their  receipt  of  tolls?  The  answer  is  plain.  Every  turnpike  has  its  local 
limits  and  local  termini;  its  points  of  beginning  and  of  end.  'No  one  ever  imag- 
ined that  the  legislature  might  grant  a  new  turnpike,  with  exactly  the  same 
location  and  termini.  That  would  be  to  rescind  its  first  grant.  The  grant  of 
turnpike  between  A  and  B  doe3  not  preclude  the  legislature  from  the  grant  of  a 
turnpike  between  A  and  C,  even  though  it  should  incidentally  intercept  some 
of  the  travel;  for  it  is  not  necessarily  a  nuisance  to  the  former  grant.  The 
termini  being  different,  the  grants  are  or  may  be  substantially  different.  But 
if  the  legislature  should  grant  a  second  turnpike,  substantially  taking  away 
the  whole  travel  from  the  first  turnpike  between  the  same  local  points,  then, 
I  say,  it  is  a  violation  of  the  rights  of  the  first  turnpike.  And  the  opinion  of 
Mr.  Chancellor  Kent,  and  all  the  old  authorities  on  the  subject  of  ferries,  sup- 
port me  in  the  doctrine. 

Some  reliance  has  been  placed  upon  the  cases  of  Prince  v.  Letvis,  5  Barn.  & 
Cress.,  363,  and  Mosley  v.  Walker,  7  Barn.  &  Cress.,  40,  as  impugning  the 
reasoning.  But  it  appears  to  me  that  they  rather  fortify  than  shake  it.  In  the 
former  case,  the  king  granted  a  market  to  A  and  his  heirs,  in  a  place  within 
certain  specified  limits,  and  the  grantee  used  part  of  the  limits  for  other  pur- 
poses, and  space  enough  was  not  ordinarily  left  for  the  marketing.  It  was 
held  that  the  owner  of  the  market  could  not  maintain  an  action  against  a  per- 
son for  selling  marketable  goods  in  the  neighborhood,  without  showing  that  at 
the  time  of  the  sale  there  was  room  enough  in  the  market  for  the  seller.  This 
clearly  admits  the  exclusive  right  of  the  owner,  if  there  is  room  enough  in  the 
market.  The  other  case  affirms  the  same  principle,  as  indeed  it  was  before 
affirmed  in  Mosley  v.  Chadwiek,  7  Barn.  &  Cress.,  47,  note. 

But  then  again,  it  is  said,  that  all  this  rests  upon  implication,  and  not  upon 
the  words  of  the  charter.  I  admit  that  it  does;  but  I  again  say,  that  the  im- 
plication is  natural  and  necessary.  It  is  indispensable  to  the  proper  effect  of 
the  grant.  The  franchise  cannot  subsist  without  it,  at  least  for  any  valuable 
or  practical  purpose.    What  objection  can  there  be  to  implications,  if  they  arise 
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from  the  v«ry  nature  and  objects  of  the  grant?  If  it  be  indispensable  to  the 
foil  enjoyment  of  the  right  to  take  toll,  that  it  should  be  exclusive  within  cer- 
tain limits,  is  it  not  just  and  reasonable  that  it  should  be  so  construed  ?  If  the 
legislative  power  to  erect  a  new  bridge  would  annihilate  a  franchise  already 
granted,  is  it  not,  unless  expressly  reserved,  necessarily  excluded  by  intend- 
ment of  law  ?  Can  any  reservations  be  raised  by  mere  implication  to  defeat 
the  operation  of  a  grant,  especially  when  such  a  reservation  would  be  co-exten- 
sive with  the  whole  right  granted,  and  amount  to  the  reservation  of  a  right  to 
recall  the  whole  grant? 

Besides,  in  this  very  case,  it  is  admitted  on  all  sides,  that,  from  the  defective 
language  and  wording  of  the  charter,  no  power  is  directly  given  to  the  pro- 
prietors to  erect  the  bridge;  and  yet  it  is  agreed  that  the  power  passes  by 
necessary  implication  from  the  grant,  for  otherwise  it  would  be  utterly  void. 
The  argument,  therefore,  surrenders  the  point  as  to  the  propriety  of  making 
implications,  and  reduces  the  question  to  the  mere  consideration  of  what  is  a 
necessary  implication.  Now,  I  would  willingly  put  the  whole  case  upon  this 
point,  whether  it  is  not  indispensable  to  the  fair  and  full  operation  of  the 
grant,  that  the  plaintiffs  should  be  secure  in  the  full  enjoyment  of  their  right 
to  tolls,  without  disturbance  or  diversion,  as  that  they  should  have  the  power 
to  erect  the  bridge.  If  the  tolls  may  be  all  swept  away  by  a  contiguous  free 
bridge,  erected  the  next  day,  can  it  be  said,  in  any  sense,  that  the  object  of  the 
franchise  is  obtained?  What  does  the  sound  logic  of  the  common  law  teach 
us  on  this  point?  If  a  grant,  even  of  the  crown,  admits  of  two  constructions, 
one  of  which  will  defeat  and  the  other  will  promote  and  secure  the  fair  opera- 
tion of  the  grant,  the  latter  is  to  be  followed. 

§  2077.  The  grant  to  the  Charles  River  Bridge^  construed  upon  its  oicn  termSj 
upon  the  plain  principles  of  construction  of  the  common  law^  is  an  exclusive 
ffrant. 

The  truth  is,  that  the  whole  argument  of  the  defendants  turns  upon  an 
iitiplied  reservation  of  power  in  the  legislature  to  defeat  and  destroy  its  own 
grant.  The  grant,  construed  upon  its  own  terms,  upon  the  plain  principles  of 
construction  of  the  common  law,  by  which  alone  it  ought  to  be  judged,  is  an  ex- 
clusive grant.  It  is  the  grant  6f  a  franchise,  j>wSi/<?i  juris^  with  a  right  of  tolls, 
and  in  all  such  cases  the  common  law  asserts  the  grant  to  be  exclusive,  so  as  to 
prevent  injurious  competition.  The  argument  seeks  to  exclude  the  common  law 
from  touching  the  grant,  by  implying  an  exception  in  favor  of  the  legislative 
authority  to  make  any  new  grant.  And  let  us  change  the  position  of  the 
question  as  often  as  we  may,  it  comes  to  this  as  a  necessary  result,  that  the  leg- 
islature has  reserved  the  power  to  destroy  its  own  grant  and  annihilate  the  right 
of  pontage  of  the  Charles  River  Bridge.  If  it  stops  short  of  this  exercise  of 
its  power,  it  is  its  own  choice  and  not  its  duty.  Now,  I  maintain  that  such  a 
reservation  is  equivalent  to  a  power  to  resume  the  grant,  and  yet  it  has  never 
been  for  a  moment  contended  that  the  legislature  was  competent  to  resume  it. 

To  the  answer  already  given  to  the  objection  that,  unless  such  a  reservation 
of  power  exists,  there  will  be  a  stop  put  to  the  progress  of  all  public  improve- 
ments, I  wish,  in  this  connection,  to  add  that  there  never  can  any  such  con- 
sequence follow  upon  the  opposite  doctrine.  If  the  public  exigencies  and 
interests  require  that  the  franchise  of  Charles  River  Bridge  should  be  taken 
away  or  impaired,  it  may  be  lawfully  done  upon  making  due  compensation  to 
the  proprietors.  "Whenever,"  says  the  constitution  of  Massachusetts,  "the 
public  exigencies  require  that  the  property  of  any  individual  should  be  appro- 
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priated  to  public  uses,  he  shall  receive  a  reasonable  compensation  therefor;'^ 
and  this  franchise  is  property,  is  fixed,  determined  property.  We  have  been 
told,  indeed,  that  where  the  damage  is  merely  consequential  (as,  by  the  erection 
of  a  new  bridge,  it  is  said  that  it  would  be),  the  constitution  does  not  entitle 
the  party  to  compensation,  and  Thruston  v,  Hancock,  12  Mass.,  220,  and  Cal- 
lender  v.  Marsh,  1  Pick.,  418,  are  cited  in  support  of  the  doctrine.  With  all 
possible  respect  for  the  opinions  of  others,  I  confess  myself  to  be  among  those 
who  never  could  comprehend  the  law  of  either  of  those  cases,  and  I  humbly 
continue  to  doubt  if,  upon  principle  or  authority,  they  are  easily  maintainable, 
and  I  think  my  doubts  fortified  by  the  recent  English  decisions.  But,  assuming 
these  cases  to  be  unquestionable,  they  do  not  apply  to  a  case  like  the  present, 
if  the  erection  of  such  a  new  bridge  is  a  violation  of  the  plaintifTs  franchise. 
That  franchise,  so  far  as  it  reaches,  is  private  property;  and  so  far  as  it  is 
injured,  it  is  the  taking  away  of  private  property.  Snppose  a  man  is  the  owner 
of  a  mill,  and  the  legislature  authorizes  a  diversion  of  the  water-course  whicfi 
supplies  it,  whereby  the  mill  is  injured  or  ruined,  are  we  to  be  told  that  this  is 
a  consequential  injury  and  not  within  the  scope  of  the  constitution!  If  not 
within  the  scope  of  the  constitution,  it  is,  according  to  the  fundamental  prin- 
ciples of  a  free  government,  a  violation  of  private  rights,  which  cannot  be 
taken  away  without  compensation.  The  case  of  Gardner  v.  Village  of  New- 
burgh,  2  Johns.  Ch.,  162,  would  be  a  sufficient  authority  to  sustain  this  reason- 
ing, if  it  did  not  stand  upon  the  eternal  principles  of  justice,  recognized  by 
every  government  which  is  not  a  pure  despotism. 

Not  a  shadow  of  authority  has  been  introduced  to  establish  the  position  of 
the  defendants  that  the  franchise  of  a  toll-bridge  is  confined  to  the  planks 
of  the  bridge ;  and  yet  it  seems  to  me  that  the  ofins  prohandi  is  on  them,  for  all 
the  analogies  of  the  common  law  are  against  them.  They  are  driven,  indeed^ 
to  contend  that  the  same  principles  apply  to  ferries,  which  are  limited  to  the 
ferry  ways  unless  some  prescription  has  given  them  a  more  extensive  range. 
But  here,  unless  I  am  entirely  mistaken,  they  have  failed  to  establish  their 
position.  As  I  understand  the  authorities  they  are,  unequivocally,  the  other 
way.  Are  we  then  to  desert  the  wholesome  principles  of  the  common  law,  the 
bulwark  of  our  public  liberties  and  the  protecting  shield  of  our  private  prop- 
erty, and  assume  a  doctrine  which  substantially  annihilates  the  security  of  all 
franchises  affected  with  public  easements? 

.But  it  is  said  that  if  the  doctrine  .con  tended  for  be  not  true,  then  every  grant 
to  a  corporation  becomes,  ipso  facto^  a  monopoly  or  exclusive  privilege.  The 
grant  of  a  bank,  or  of  an  insurance  company,  or  of  a  manufacturing  com{)any, 
becomes  a  monopoly,  and  excludes  all  inji^*ious  competition.  With  the  greatest 
deference  and  respect  for  those  who  press  such  an  argument,  I  cannot  but  ex- 
press my  surprise  that  it  should  be  urged.  As  long  ago  as  the  case  in  the  year 
book,  22  Hen.  VI.,  14,  the  difference  was  pointed  out  in  argument  between  such 
grants  as  involve  public  duties  and  public  matters  for  the  common  benefit  of 
the  people,  and  such  as  are  for  mere  private  benefit,  involving  no  such  consider- 
ation. If  a  bank,  or  insurance  company,  or  manufacturing  company,  is  estab- 
lished in  any  town  by  an  act  of  incorporation,  no  one  ever  imagined  that  the 
corporation  was  bound  to  do  business,  to  employ  its  capital,  to  manufacture 
goods,  to  make  insurance.  The  privilege  is  a  mere  private  corporate  privilege 
for  the  benefit  of  the  stockholders,  to  be  used  or  not  at  their  own  pleasure,  to 
operate  when  they  please,  and  to  stop  when  they  please.  Did  any  man  ever 
imagine  that  he  had  a  right  to  have.a  note  discounted  by  a  bank,  or  a  policy 
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underwritten  by  an  insurance  company?  Such  grants  are  always  deemed 
privati  juris.  No  indictment  lies  for  a  non-user.  But  in  cases  of  ferries  and 
bridges,  and  other  franchises  of  a  like  nature  (as  has  been  shown),  they  are 
affected  with  SLJicsjpuhlioum.  Such  grants  are  made  for  the  public  accommo- 
dation, and  pontage  and  passage  are  authorized  to  be  levied  upon  travelers, 
which  can  only  be  by  public  authority,  and,  in  return,  the  proprietors  are  bound 
to  keep  up  all  suitable  accommodations  for  travelers  under  the  penalty  of 
indictment  for  their  neglect. 

The  tolls  are  deemed  an  equivalent  for  the  burden,  and  are  deemed  exclusive 
because  they  might  not  otherwise  afford  any  just  indemnity.  In  the  very  case 
at  bar  the  proprietors  of  Charles  River  Bridge  (as  we  have  seen)  are  com- 
pellable to  keep  their  draws  and  bridge  in  good  repair  during  the  period  of 
seventy  years;  to  pay  an  annuity  to  Ilarvard  College;  to  give  all  reasonable 
accommodations  to  the  public  travel ;  and  if  they  do  not,  they  may  be  grievously 
amerced.  The  burdens  being  exclusively  on  them,  must  not  the  tolls  granted 
by  way  of  remuneration  (I  repeat  it),  must  they  not  be  equally  exclusive  to  in- 
sure an  indemnity?  Is  there  any  analogy  in  such  a  case  to  the  case  of  a  bank, 
or  an  insurance  company,  or  a  manufacturing  company?  The  case  of  Jackson 
V.  Lamphire,  3  Pet,  280  (§§  1845-48,  8upra\  contains  no  doctrine  which  in  the 
slightest  degree  interferes  with  that  which  I  have  been  endeavoring  to  establish 
in  the  present  case.  In  that  decision  I  believe  that  I  concurred,  and  I  see  no 
reason  now  to  call  in  question  the  soundness  of  that  decision.  That  case  does 
not  pretend  to  inculcate  the  doctrine  that  no  implications  can  be  made  as  to 
matters  of  contract  beyond  the  express  terms  of  a  grant.  If  it  did  it  would 
be  in  direct  conflict  with  other  most  profoundly  considered  adjudications  of 
this  court.  It  asserted  only  that  the  grant  in  that  case  carried  no  implication 
that  the  grantee  should  enjoy  the  land  therein  granted  free  from  any  legisla- 
tive regulations  to  be  made  in  violation  of  the  constitution  of  the  state.  Such 
an  implication,  so  broad  and  so  unmeasured,  which  might  extend  far  beyond 
any  acts  which  could  be  held  in  any  just  sense  to  revoke  or  impair  the  grant, 
could,  by  no  fit  reasoning,  be  deduced  from  the  nature  of  the  grant.  What 
said  the  court  on  that  occasion?  ^'The  only  contract  made  by  the  state  is  a 
grant  to  J.  C,  his  heirs  and  assigns,  of  the  land  in  question.  The  patent  con- 
tains no  covenant  to  do  or  not  to  do  any  further  act  in  relation  to  the  land,  and 
we  do  not  in  this  case  feel  at  liberty  to  create  one  by  implication.  The  state 
has  not  by  this  act  impaired  the  force  of  the  grant.  It  does  not  profess  or  at- 
tempt to  take  the  land  from  the  assigns  of  C.  and  give  it  to  one  not  claiming 
under  him.  Neither  does  the  award  produce  that  effect.  The  grant  remains 
in  full  force;  the  property  conveyed  is  held  by  the  grantee,  and  the  state  as- 
serts no  claim  to  it."  But  suppose  the  reverse  had  been  the  fact.  Suppose 
that  the  state  had  taken  away  the  land  and  granted  it  to  anbther,  or  asserted 
its  own  right  otherwise  to  impair  the  grant;  does  it  not  follow  from  this  very 
reasoning  of  the  court,  that  it  would  have  been  held  to  have  violated  the  im- 
plied obligations  of  the  grant?  Certainly  it  must  have  been  so  held  or  the 
court  would  have  overturned  its  own  most  solemn  judgments  in  other  cases. 
Now,  there  is  not,  and  cannot  be,  any  real  distinction  between  a  grant  of  land 
and  a  grant  of  franchises.  The  implication  in  each  case  must  be  the  same, 
namely,  that  the  thing  granted  shall  not  be  resumed  or  impaired  by  the 
grantor. 

It  has  been  further  argued  that  even  if  the  charter  of  the  Charles  Biver 
Bridge  does  imply  such  a  contract  on  the  part  of  the  legislature  as  is  contended 
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for,  it  is  void  for  want  of  authority  in  the  legislature  to  make  it;  because  it  is 
a  surrender  of  the  right  of  eminent  domain,  intrusted  to  the  legislature  and  its 
successors  for  the  benefit  of  the  public,  which  it  is  not  at  liberty  to  alienate. 
If  the  argument  means  no  more  than  that  the  legislature,  being  intrusted  with 
the  power  to  grant  franchise,  cannot  by  contract  agree  to  surrender  or  part 
with  this  power  generally,  it  would  be  unnecessary  to  consider  the  argument, 
for  no  one  supposes  that  the  legislature  can  rightfully  surrender  its  legislative 
power.  If  the  argument  means  no  more  than  that  the  legislature,  having  the 
right  by  the  constitution  to  take  private  property  (among  which  property  are 
franchises)  for  public  purposes,  cannot  devest  itself  of  such  a  right  by  con- 
tract, there  would  be  as  little  reason  to  contest  it.  Neither  of  these  oases  is 
like  that  before  the  court.  But  the  argument  (if  I  do  not  misunderstand  it) 
goes  further,  and  denies  the  right  of  the  legislature  to  make  a  contract  grant- 
ing the  ei^clusive  right  to  build  a  bridge  between  Charlestown  and  Boston,  and 
thereby  taking  from  itself  the  right  to  grant  another  bridge  between  Charles- 
town  and  Boston,  at  its  pleasure,  although  the  contract  does  not  exclude  the 
legislature  from  taking  it  for  public  use  upon  making  actual  compensation, 
because  it  trenches  upon  the  sovereign  right  of  eminent  domain. 

It  is  unnecessary  to  consider  whether  the  phrase  "  eminent  domain,''  in  the 
sense  in  which  it  is  used  in  the  objection,  is  quite  accurate.  The  right  of  emi- 
nent domain  is  usually  understood  to  be  the  ultimate  right  of  the  sovereign 
power  to  appropriate,  not  only  the  public  property,  but  the  private  property  of 
all  citizens  within  the  territorial  sovereignty,  to  public  purposes.  Yattel  (B.  1, 
c.  20,  §  244)  seems  so  to  have  understood  the  terms ;  for  he  says  that  the  right 
which  belongs  to  the  society  of  the  sovereign  of  disposing,  in  case  of  necessity, 
and  for  the  public  safety,  of  all  the  wealth  (the  property)  contained  in  the 
state,  is  called  the  '^  eminent  domain."  And  he  adds,  that  it  is  placed  among 
the  prerogatives  of  majesty,  which,  in  another  section  (B.  1,  c.  4,  §  45),  he  de- 
fines to  be  '^  all  the  prerogatives  without  which  the  sovereign  command,  or 
authority,  could  not  be  exerted  in  the  manner  most  conducive  to  the  public  wel- 
fare." The  right  of  "  eminent  domain,"  then,  does  not  comprehend  all,  but 
only  is  among,  the  prerogatives  of  majesty. 

But  the  objection  uses  the  words  in  a  broader  sense,  as  including  what  may 
be  deemed  the  essential  and  ordinary  attributes  of  sovereignty;  such  as  the 
right  to  provide  for  the  public  welfare,  to  open  highways,  to  build  bridges,  and 
from  time  to  time  to  make  grants  of  franchises  for  the  public  good.  Without 
doubt  these  are  proper  attributes  of  sovereignty,  and  prerogatives  resulting 
from  its  general  nature  and  functions.  And  so  Yattel  considers  them  in  the 
passage.cited  at  the  bar.  B.  1,  c.  9,  §§  100, 101.  But  they  are  attributes  and  pre- 
rogatives of  sovereignty  only,  and  can  be  exercised  only  by  itself,  unless  espe- 
cially delegated. 

But,  without  stopping  to  examine  into  the  true  meaning  of  phrases,  it  may 
be  proper  to  say  that,  however  extensive  the  prerogatives  and  attributes  of  sov- 
ereignty may  theoretically  be,  in  free  governments  they  are  universally  held  to 
be  restrained  within  some  limits.  Although  the  sovereign  power  in  free  gov- 
ernments may  appropriate  all  the  property,  public  as  well  as  private,  for  public 
purposes,  making  compensation  therefor,  yet  it  has  never  been  understood,  at 
least  never  in  our  republic,  that  the  sovereign  power  can  take  the  private  prop- 
erty of  A  and  give  it  to  B,  by  the  right  of  "  eminent  domain ;  "  or  that  it  can 
take  it  at  all,  except  for  public  purposes,  or  that  it  can  take  it  for  public  pur- 
poses without  the  duty  and  responsibility  of  making  compensation  for  the 
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saorifice  of  the  private  property  of  one  for  the  good  of  the  whole.  These 
limitations  have  been  held  to  be  fundamental  axioms  in  free  governments  like 
oars;  and  have  accordingly  received  the  sanction  of  some  of  our  most  eminent 
judges  and  jurists.  Yattel  himself  lays  them  down,  in  discussing  the  question 
of  the  right  of  eminent  domain,  as  among  the  fundamental  principles  of  gov- 
ernment, binding  even  upon  sovereignty  itself.  "  If,"  says  he,  "  the  nation 
itself  disposes  of  the  public  property  in  virtue  of  this  eminent  domain,  the 
alienation  is  valid,  as  having  been  made  with  a  sufficient  power.  When  it  dis- 
poses in  like  manner,  in  a  case  of  necessity,  of  the  possessions  (the  property)  of 
a  community,  or  of  an  individual,  the  alienation  will  be  valid  for  the  same 
reason.  But  justice  demands  that  this  communit}^  or  this  individual,  be  recom- 
pensed out  of  the  public  money,  and  if  the  treasury  is  not  able  to  pay,  all  the 
citizens  are  obliged  to  contribute  to  it."  Vattel,  b.  1,  c.  20,  §  244.  They  have 
also  been  incorporated  into  most  of  our  state  constitutions,  and  into  that  of 
the  United  States;  and,  what  is  most  important  to  the  present  argument,  with 
the  state  constitution  of  Massachusetts.  So  long  as  they  remain  in  those  con- 
stitutions, they  must  be  treated  as  limitations  imposed  by  the  sovereign  author- 
ity upon  itself,  and,  a  fortiori^  upon  all  its  delegated  agents.  The  legislature 
of  Massachusetts  is  in  no  just  sense  sovereign.  It  is  but  the  agent,  with  lim- 
ited authority,  of  the  state  sovereignty;  and  it  cannot  rightfully  transcend  the 
bounds  fixed  in  the  constitution.  What  those  limits  are,  I  shall  presently  con- 
sider. It  is  but  justice  to  the  argument  to  say  that  I  do  not  understand  it  to 
maintain  that  the  legislature  ought  not  in  all  cases,  as  a  matter  of  duty,  to  give 
compensation,  where  private  property  or  franchises  are  taken  away.  But  that 
the  legislature  is  the  final  judge  as  to  the  time,  the  manner,  and  the  circum- 
stances, under  which  it  should  be  given  or  withheld,  whether  when  the  prop- 
erty is  taken  or  afterwards,  and  whether  it  is,  or  is  not,  a  case  for  compensation 
at  all. 

But  let  us  see  what  the  argument  is  in  relation  to  sovereignty  in  general.  It 
admits  that  the  sovereign  power  has,  among  its  prerogatives,  the  right  to  make 
grants,  to  build  bridges,  to  erect  ferries,  to  lay  out  highways,  and  to  create 
franchises  for  public  and  private  purposes.  If  it  has  a  right  to  make  such 
grants,  it  follows  that  the  grantees  have  a  right  to  take  and  to  hold  these  fran- 
chises. It  would  be  a  solecism  to  declare  that  the  sovereign  power  could  grant, 
and  yet  no  one  could  have  a  right  to  taka  If  it  may  grant  such  franchises,  it 
may  define  and  limit  the  nature  and  extent  of  such  franchises ;  for,  as  the 
power  is  general,  the  limitations  must  depend  upon  the  good  pleasure  and  dis- 
cretion of  the  sovereign  power  in  making  the  particular  grant.  If  it  may  pre- 
scribe the  limits,  it  may  contract  that  these  limits  shall  not  be  invaded  by  itself 
or  by  others. 

It  follows,  from  this  view  of  the  subject,  that  if  the  sovereign  power  grants 
any  franchise,  it  is  good  and  irrevocable  within  the  limits  granted,  whatever 
they  may  be,  or  else,  in  every  case,  the  grant  will  be  held  only  during  pleasure, 
and  the  identical  franchise  may  be  granted  to  any  other  person,  or  may  be  re- 
voked at  the  will  of  the  sovereign.  This  latter  doctrine  is  not  pretended,  and 
indeed  is  unmaintainable  in  our  systems  of  free  government.  If,  on  the  other 
band,  the  argument  be  sound,  that  the  sovereign  power  cannot  grant  a  fran- 
chise to  be  exclusive  within  certain  limits,  and  cannot  contract  not  to  grant  the 
same,  or  any  like  franchise,  within  the  same  limits,  to  the  prejudice  of  the  first 
grant,  because  it  would  abridge  the  sovereign  power  in  the  exercise  of  its  right 
to  grant  franchises,  the  argument  applies  equally  to  all  grants  of  franchises, 
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whether  they  are  broad  or  narrow;  for, pro  tantOy  they  do  abridge  the  exercise 
of  the  sovereign  power  to  grant  the  same  franchise  within  the  same  limits. 
Thus,  for  example,  if  the  sovereign  power  shoald  expressly  grant  an  exclusive 
right  to  build  a  bridge  over  navigable  waters,  between  the  towns  of  A  and  B, 
and  should  expressly  contract  with  the  grantees  that  no  other  bridge  should  be 
built  between  the  same  towns,  the  grant  would,  upon  the  principles  of  the  ar- 
gument, be  equally  void  in  regard  to  the  franchise  within  the  planks  of  the 
bridge,  as  it  would  be  in  regard  to  the  franchise  outside  of  the  planks  of  the 
bridge;  for  in  each  case  it  would, ^ro  tanto,  abridge  or  surrender  the  right  of 
the  sovereign  to  grant  a  new  bridge  within  the  local  limits.  I  am  aware  that 
the  argument  is  not  pressed  to  this  extent,  but  it  seems  to  me  a  necessary  con- 
sequence flowing  from  it.  The  grant  of  the  franchise  of  a  bridge  twenty  feet 
wide,  to  be  exclusive  within  those  limits,  is  certainly,  if  obligatory,  an  abridg- 
ment or  surrender  of  the  sovereign  power  to  grant  another  bridge  within  the 
same  limits,  if  we  mean  to  say  that  every  grant  that  diminishes  the  things 
upon  which  that  power  can  rightfully  act  is  such  an  abridgment.  Yet  the  ar- 
gument admits  that  within  the  limits  and  planks  of  the  bridge  itself  the  grant 
is  exclusive  and  cannot  be  recalled.  There  is  no  doubt  that  there  is  a  neces- 
sary exception  in  every  such  grant,  that,  if  it  is  wanted  for  public  use,  it  may 
be  taken  by  the  sovereign  power  for  such  use  upon  making  compensation. 
Such  a  taking  is  not  a  violation  of  the  contract,  but  it  is  strictly  an  exception 
resulting  from  the  nature  and  attributes  of  sovereignty ;  implied  from  the  very 
terms,  or  at  least  acting  upon  the  subject-matter  of  the  grant,  siu>  jure. 

But  the  legislature  of  Massachusetts  is,  as  I  have  already  said,  in  no  just 
sense  the  sovereign  of  the  state.  The  sovereignty  belongs  to  the  people  of  the 
state  in  their  original  character  as  an  independent  community ;  and  the  legisla- 
ture possesses  those  attributes  of  sovereignty,  and  those  only,  which  have  been 
delegated  to  it  by  the  people  of  the  state  under  its  constitution. 

§2078.  Under  the  constitutimi  of  Massachusetts  the  legislature' of  ike  8tdte 
has  power  to  grant  the  exclusive  franchise  of  erecting  a  bridge  over  a  river  between 
two  places  and  of  taking  toU. 

There  is  no  doubt  that  among  the  powers  so  delegated  to  the  legislature  is 
the  power  to  grant  the  franchises  of  bridges  and  ferries  and  others  of  a  like 
nature.  The  power  to  grant  is  not  limited  by  any  restrictive  terms  in  the  con- 
stitution; and  it  is  of  course  general  and  unlimited  as  to  the  terms,  the  manner 
and  the  extent  of  granting  franchises.  These  are  matters  resting  in  its  sound 
discretion,  and  having  the  right  to  grant,  its  grantees  have  a  right  to  hold,  accord- 
ing to  the  terms  of  their  grant,  and  to  the  extent  of  the  exclusive  privileges 
conferred  thereby.  This  is  the  necessary  result  of  the  general  authority  upon 
the  principles  already  stated.  But  this  doctrine  does  not  stand  upon  general 
reasoning  alone.  It  is  directly  and  positively  affirmed  by  all  the  judges  of  the 
state  court  (the  true  and  rightful  expositors  of  the  state  constitution)  in  this 
very  case.  All  of  them  admit  that  the  grant  of  an  exclusive  franchise  of  this 
sort,  made  by  the  legislature,  is  absolutely  obligatory  upon  the  legislature,  and 
cannot  be  revoked  or  resumed ;  and  that  it  is  a  part  of  the  contract,  implied  in 
the  grant,  that  it  shall  not  be  revoked  or  resumed ;  and  that,  as  a  contract,  it  is 
valid  to  the  extent  of  the  exclusive  franchise  granted.  So  that  the  highest 
tribunal  in  the  state  which  is  entitled  to  pass  judgment  on  this  very  point  has 
decided  against  the  soundness  of  the  very  objection  now  stated,  and  has  af- 
firmed the  validity  and  obligation  of  auch  a  grant  of  the  franchise.  The  ques- 
tion, among  the  learned  judges,  was  not  whether  the  grant  was  valid  or  not, 

886 


LAWS  AFFECTING  CORPORATIONS.  §2079. 

for  all  of  them  admitted  it  to  be  good  and  irrevocable.  Bat  the  question  was, 
what  was,  in  legal  construction,  the  nature  and  extent  of  the  exclusive  fran- 
chise granted.     This  is  not  all. 

§  2079.  and  it  cannot  tuke  away  auch  franchiae  except  for  public  %^e 

and  upon  ju8t  compensation. 

Although  the  legislature  have  an  unlimited  power  to  grant  franchises  by  the 
constitution  of  Massachusetts,  they  are  not  intrusted  with  any  general  sover- 
eign power  to  recall  or  resume  them.  On  the  contrary,  there  is  an  express  pro- 
hibition in  the  bill  of  rights  in  that  constitution  restraining  the  legislature 
from  taking  any  private  property,  except  upon  two  conditions:  first,  that  it  is 
wanted  for  public  use;  and  secondly,  that  due  compensation  is  made.  So  that 
the  power  to  grant  franchises,  which  are  confessedly  property,  is  general,  while 
the  power  to  impair  the  obligation  of  the  grant  and  to  resume  the  property  is 
limited.  An  act  of  the  legislature  transcending  these  bounds  is  utterly  void, 
and  so  it  has  been  constantly  held  by  the  state  judges.  The  same  doctrine  has 
been  maintained  by  this  court  on  various  occasions,  and  especially  in  Fletcher 
V.  Peck,  6  Cranch,  136  (§§  1805-12,  8upra\  and  in  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.,  618  (§§  2099-2117,  infra). 

Another  answer  to  the  argument  has  been,  in  fact,  already  given.  It  is,  that 
by  the  grant  of  a  particular  franchise  the  legislature  does  not  surrender  its 
power  to  grant  franchises,  but  merely  parts  with  its  power  to  grant  the  same 
franchise;  for  it  cannot  grant  that  which  it  has  already  parted  with.  Its  power 
remains  the  same,  but  the  thing  on  which  it  can  alone  operate  is  disposed  of. 
It  may,  indeed,  take  it  again  for  public  uses,  paying  a  compensation.  But  it 
cannot  resume  it,  or  grant  it  to  another  person,  under  any  other  circumstances 
or  for  any  other  purposes. 

In  truth,  however,  the  argument  itself  proceeds  upon  a  ground  which  the 
court  cannot  act  upon  or  sustain.  The  argument  is  that  if  the  state  legislature 
makes  a  grant  of  a  franchise  exclusive,  and  contracts  that  it  shall  remain  ex- 
clusive within  certain  local  limits,  it  is  an  excess  of  power,  and  void  as  an 
abridgment  or  surrender  of  the  rights  of  sovereignty  under  the  state  constitu- 
tion. But  this  is  a  point  over  which  this  court  has  no  jurisdiction.  We  have 
no  right  to  inquire,  in  this  case,  whether  a  state  law  is  repugnant  to  its  own 
constitution,  but  only  whether  it  is  repugnant  to  the  constitution  of  the  United 
States.  If  the  contract  has  been  made,  we  are  to  say  whether  its  obligation 
has  been  impaired,  and  not  to  ascertain  whether  the  legislature  could  right- 
fully make  it.  Such  was  the  doctrine  of  this  court  in  the  case  of  Jackson  v. 
Lamphire,  already  cited.  3  Pet.,  280  (§§1845-48,  ^t^a).  But  the  conclusive 
answer  is,  that  the  state  judges  have  already  settled  that  point,  and  held  the 
present  grant  a  contract,  to  be  valid  to  the  extent  of  the  exclusive  limits  of 
the  grant,  whatever  they  are. 

To  sum  up,  then,  the  whole  argument  on  this  head,  I  maintain  that,  upon 
the  principles  of  common  reason  and  legal  interpretation,  the  present  grant 
carries  with  it  a  necessary  implication  that  the  legislature  shall  do  no  act  to  de- 
stroy or  essentially  to  impair  the  franchise;  that  (as  one  of  the  learned  judges 
of  the  state  court  expressed  it)  there  is  an  implied  agreement  that  the  state 
will  not  grant  another  bridge  between  Boston  and  Charlestown,  so  near  as  to 
draw  away  the  custom  from  the  old  one ;  and  (as  another  learned  judge  ex- 
pressed it)  that  there  is  an  implied  agreement  of  the  state  to  grant  the  undis- 
turbed use  of  the  bridge  and  its  tolls,  so  far  as  respects  any  acts  of  its  own^  or 

of  any  persons  acting  under  its  authority.    In  other  words,  the  state,  impliedly. 
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contracts  not  to  resume  its  grant,  or  to  do  any  act  to  the  prejudice  or  destruc- 
tion of  its  grant.  I  maintain  that  there  is  no  authority  or  principle  estab- 
lished in  relation  to  the  construction  of  crown  grants,  or  legislative  grants, 
which  does  not  concede  and  justify  this  doctrine.  Where  the  thing  is  given, 
the  incidents,  without  which  it  cannot  be  enjoyed,  are  also  given,  ut  res  magis 
valeat  quain  pereaL  I  maintain  that  a  different  doctrine  is  utterly  repugnant 
to  all  the  principles  of  the  common  law,  applicable  to  all  franchises  of  a  like 
nature,  and  that  we  must  overturn  some  of  the  best  securities  of  the  rights  of 
property  before  it  can  be  established.  I  maintain  that  the  common  law  is  the 
birthright  of  every  citizen  of  Massachusetts,  and  that  he  holds  the  title-deeds 
of  his  property,  corporeal  and  incorporeal,  under  it.  I  maintain  that  under 
the  principles  of  the  common  law  there  exists  no  more  right  in  the  legislature 
of  Massachusetts  to  erect  the  Warren  Bridge,  to  the  ruin  of  the  franchise  of 
the  Charles  River  Bridge,  than  exists  to  transfer  the  latter  to  the  former,  or  to 
authorize  the  former  to  demolish  the  latter.  If  the  legislature  does  not  mean 
in  its  grant  to  give  any  exclusive  rights,  let  it  say  so,  expressly,  directly,  and  in 
terms  admitting  of  no  misconstruction.  The  grantees  will  then  take  at  their 
peril,  and  must  abide  the  results  of  their  overweening  confidence,  indiscretion 
and  zeal.  My  judgment  is  formed  upon  the  terms  of  the  grant,  its  nature  and 
objects,  its  design  and  duties;  and  in  its  interpretation,  I  seek  for  no  new  prin- 
ciples, but  I  apply  such  as  are  as  old  as  the  very  rudiments  of  the  common  law. 

§  2080.  The  Charles  River  Bridge  Company  are  also  the  equitable  assignees 
of  the  old  ferry  helonging  to  Harvard  CoUege, 

But  if  I  could  persuade  myself  that  this  view  of  the  case  were  not  conclu- 
sive upon  the  only  question  before  this  court,  I  should  rely  upon  another 
ground  which,  in  my  humble  judgment,  is  equally  decisive  in  favor  of  the 
plaintiffs.  I  hold  that  the  plaintiffs  are  the  equitable  assignees  (during  the 
period  of  their  ownership  of  the  bridge)  of  the  old  ferry,  belonging  to  Harvard 
College,  between  Oharlestown  and  Boston,  for  a  valuable  consideration,  and  as 
such  assignees  they  are  entitled  to  an  exclusive  right  to  the  ferry,  so  as  to  ex- 
clude any  new  bridge  from  being  erected  between  those  places  during  that 
period.  If  Charles  River  Bridge  did  not  exist,  the  erection  of  Warren  Bridge 
would  be  a  nuisance  to  that  ferry,  and  would,  in  fact,  ruin  it.  It  would  be  ex- 
actly the  case  of  Chadwick  v.  The  Proprietors  of  Haverhill  Bridge,  2  Dane's 
Abr.,  6S6,  which,  notwithstanding  all  I  have  heard  to  the  contrary,  I  deem  of 
the  very  highest  authority.  But,'  independently  of  that  case,  I  should  arrive 
at  the  same  conclusion  upon  general  principles.  The  general  rights  and  duties 
of  the  owners  of  ferries,  at  the  common  law,  were  not  disputed  by  any  of  the 
learned  judges  in  the  state  court  to  be  precisely  the  same  in  Massachusetts  as 
in  England.  I  shall  not,  therefore,  attempt  to  go  over  that  ground  with  any 
further  illustrations  than  what  have  already,  in  another  part  of  this  opinion, 
been  suggested.  I  cannot  accede  to  the  argument  that  the  ferry  was  extin- 
guished by  operation  of  law  by  the  grant  of  the  bridge,  and  the  acceptance  of 
the  annuity.  In  my  judgment,  it  was  indispensable  to  the  existence  of  the 
bridge,  as  to  its  termini^  that  the  ferry  should  be  deemed  to  be  still  a  subsisting 
franchise,  for  otherwise  the  right  of  landing  on  each  side  would  be  gone.  I 
shall  not  attempt  to  go  over  the  reasoning  by  which  I  shall  maintain  this  opin- 
ion, as  it  is  examined  with  great  clearness  and  ability  by  Mr.  Justice  Putnam, 
in  his  opinion  in  the  state  court,  to  which  I  gladly  refer,  as  expressing  mainly 
all  my  own  views  on  this  topic.    Indeed,  there  is  in  the  whole  of  that  opinion 

such  a  masculine  vigor,  such  a  soundness  and  depth  of  learning,  such  a  forcible 

83d 


LAWS  AFFECTING  CORPORATIONS.  §2081. 

st3*le  of  argumentation  and  illustration,  that  in  every  step  of  my  own  progress 
I  have  sedulously  availed  myself  of  his  enlightened  labors.  For  myself,  I  can 
only  say  that  I  have  as  yet  heard  no  answer  to  his  reasoning,  and  my  belief  is, 
that,  in  a  juridical  sense,  it  is  unanswerable. 

§  208 1 .  The  Charles  River  Bridge  Company  did  not,  hy  iU  acceptance  of  the 
extension  of  its  charter,  relinquish  any  title  to  the  exclusive  franchise  granted  it 
originally. 

Before  I  close,  it  is  proper  to  notice,  and  I  shall  do  it  briefly,  another  argu- 
ment strongly  pressed  at  the  bar  against  the.  plaintiffs,  and  that  is,  that  the 
extension  of  the  term  of  the  franchise  of  the  plaintiffs  for  thirty  years,  by  the 
act  of  1792  (erecting  the  West  Boston  Bridge,  between  Boston  and  Cambridge), 
and  the  acceptance  thereof  by  the  plaintiffs,  amounted  to  a  surrender  or  ex- 
tinguishment of  their  exclusive  franchise,  if  they  ever  had  any,  to  build  bridges 
over  Charles  river;  so  that  they  are  barred  from  now  setting  it  up  against  the 
Warren  Bridge.  In  my  judgment,  there  is  no  foundation  whatsoever,  either  in 
law  or  in  the  facts,  to  sustain  this  objection.  If  any  legitimate  conclusion  be  de- 
dacible  from  the  terms  of  that  act,  it  is  that  the  plaintiffs,  if  they  had  claimed 
any  such  exclusive  right  over  the  whole  river,  would,  by  their  acceptance  of 
the  new  term  of  years,  have  been  estopped  to  claim  any  damages  done  to  their 
franchise  by  the  erection  of  West  Boston  Bridge;  and  that  their  consent 
must  be  implied  to  its  erection.  But  there  is  no  warrant  for  the  objection  in 
any  part  of  the  language  of  the  act.  The  extension  of  the  term  is  not  granted 
upon  any  condition  whatsoever.  No  surrender  of  any  right  is  asked  or  re- 
quired. The  clause  extending  the  term  purports,  in  its  face,  to  be  a  mere 
donation  or  bounty  of  the  legislature,  founded  on  motives  of  public  liberality 
and  policy.  It  is  granted  expressly  as  an  encouragement  to  enterprise,  and 
as  a  compensation  for  the  supposed  diminution  of  tolls  which  West  Bpston 
Bridge  would  occasion  to  Charles  River  Bridge;  and  in  no  manner  suggests  any 
sacrifice  or  surrender  of  right  whatsoever  to  be  made  by  the  plaintiffs.  In 
the  next  place  the  erection  of  West  Boston  Bridge  was  no  invasion  whatsoever 
of  the  franchise  of  the  plaintiffs.  Their  right,  as  I  have  endeavored  to  show, 
was  limited  to  a  bridge,  and  the  travel  between  Charlestown  and  Boston,  and 
did  not  extend  beyond  those  towns.  West  Boston  Bridge  was  between  Boston 
and  Cambridge,  at  the  distance  of  more  than  a  mile  by  water,  and  by  land  of 
nearly  three  miles;  and  as  the  roads  then  ran,  the  line  of  travel  for  West  Bos- 
ton Bridge  would  scarcely  ever,  perhaps  never,  approach  nearer  than  that  dis- 
tance to  Charles  River  Bridge.  The  grant,  therefore,  could  not  have  been 
founded  in  any  notion  of  any  surrender  or  extinguishment  of  the  exclusive 
franchise  of  the  plaintiffs,  for  it  did  reach  to  such  an  extent.  It  did  not  reach 
Cambridge,  and  never  had  reached  it. 

As  to  the  report  of  the  committee,  on  the  basis  of  which  the  West  Boston 
Bridge  was  granted,  it  has,  in  my  judgment,  no  legal  bearing  on  the  question. 
The  committee  say  that  they  are  of  opinion  that  the  act  of  1785  did  not 
confer  "an  exclusive  grant  of  the  right  to  build  over  the  waters  of  Charles 
river."  That  is  true;  and  it  is  equally  true  that  the  plaintiffs  never  asserted  or 
pretended  to  have  any  such  right.  In  their  remonstrance  against  the  erection 
of  West  Boston  Bridge  they  asserted  no  such  right ;  but  they  put  themselves 
upon  mere  equitable  considerations,  addressing  themselves  to  the  sound  discre- 
tion of  the  legislature.  If  they  had  asserted  such  a  broad  right,  it  would  not 
justify  any  conclusion  that  they  were  called  upon  to  surrender,  or  did  surrender, 
their  real  and  unquestionable  rights.     The  legislature  understood  itself  to  be 
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granting  a  boon,  and  not  making  a  bargain  or  asking  a  favor.  It  was  liberal,  be- 
cause it  meant  to  be  just,  in  a  case  of  acknowledged  hazard  and  of  honorable 
enterprise,  very  beneficial  to  the  public.  To  suppose  that  the  plaintiffs  meant  to 
surrender  their  present  valuable  and  exclusive  right  of  franchise  for  thirty-four 
remaining  years,  and  to  put  it  in  the  power  of  the  legislature  the  next  day,  or  the 
next  year,  to  erect  a  bridge,  toll  or  free,  which  by  its  contiguity  should  ruin 
theirs  or  take  away  all  its  profits,  is  a  supposition,  in  my  judgment,  truly  ex- 
travagant, and  without  a  scintilla  of  evidence  to  support  it.  The  burdens  of 
maintaining  the  bridge  were  to  remain;  the  payment  of  the  annuity  to  Har- 
vard College  was  to  remain;  and  yet,  upon  this  supposition,  the  extension  of 
the  term  of  their  charter,  granted  in  the  shape  of  bounty,  would  amount  to  a 
right  to  destroy  the  franchise  the  next  day  or  the  next  hour,  at  the  pleasure  of 
the  legislature.  I  cannot  perceive  upon  what  ground  such  an  implication  can 
be  made,  an  implication  not  arising  from  any  words  or  intent  expressed  on  the 
face  of  the  act,  or  fairly  inferable  from  its  purposes,  and  wholly  repugnant  to 
the  avowed  objects  of  the  grant,  which  are  to  confer  a  benefit,  and  not  to  im- 
pose an  oppressive  burden  or  create  a  ruinous  competition. 

§  2082.  The  Massachusetts  act  impairs  the  obligation  of  a  contract. 

Upon  the  whole,  my  judgment  is,  that  the  act  of  the  legislature  of  Massa- 
chusetts, granting  the  charter  of  Warren  Bridge,  is  an  act  impairing  the  obli- 
gation of  the  prior  contract  and  grant  to  the  proprietors  of  Charles  River 
Bridge;  and  by  the  constitution  of  the  United  States,  it  is  therefore  utterly 
void.  I  am  for  reversing  the  decree  of  the  state  court  dismissing  the  bill,  and 
for  remanding  the  cause  to  the  state  court  for  further  proceedings  as  to  law 
and  justice  shall  appertain. 

Mr.  Justice  Thompson  concurred  with  Mr.  Justice  Story. 

EAST  HARTFORD  v,  THE  HARTFORD  BRIDGE  COMPANY. 

(10  Howard,  511-540.    1850.) 

Statement  of  Facts. —  The  origin  of  the  ferry  privilege  in  controversy  is 
referred  to  in  the  opinion.  This  ferry  belonged  to  the  town  of  Hartford,  was 
leased  from  time  to  time,  and  the  tolls  were  regulated  by  legislative  enactment. 
In  1783  one-half  of  the  ferry  was  granted  to  the  town  of  East  Hartford,  during 
the  pleasure  of  the  legislature.  In  1808  a  company  was  incorporated  and 
authorized  to  erect  a  bridge.  The  bridge  was  erected,  and  in  1818  a  new  char- 
ter was  granted.  In  the  same  year,  also,  on  the  petition  of  the  bridge  com- 
pany, the  legislature  passed  an  act  discontinuing  the  ferry,  but  in  1836  this  act 
was  repealed.  In  1841  the  repealing  part  of  the  act  of  1836  was  repealed,  thus 
again  discontinuing  the  ferry.  The  controversy  has  reference  particularly  to 
the  constitutionality  of  the  acts  of  1818  and  1841. 

Opinion  by  Mr.  Justice  Woodbury. 

This  is  a  writ  of  error,  under  the  twenty-fifth  section  of  the  judiciary  act 
(1  Stats,  at  Large,  85),  brought  to  reverse  a  judgment  rendered  by  the  supreme 
court  of  the  state  of  Connecticut. 

It  is  claimed  by  the  plaintiff  that  the  clause  in  the  constitution  of  the  United 
States  against  impairing  the  obligation  of  contracts  was  set  up  there  in  defense  to 
certain  proceedings  which  had  been  instituted  against  that  corporation  by  virtue 
of  rights  derived  from  legislative  acts  of  that  state,  which  acts,  the  plaintiff  in- 
sisted, had  impaired  the  obligation  of  a  contract  existing  in  behalf  of  East 
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Hartford.  It  being  manifest  from  the  record  that  such  a  defense  was  set  up, 
and  that  the  court  overruled  the  objection,  so  that  jurisdiction  exists  here  to 
revise  the  case,  we  proceed  to  examine  whether,  on  the  facts  of  the  case,  any 
such  contract  appears  to  have  existed,  and  to  have  been  violated  by  the  state 
leg^islation  which  was  drawn  in  question. 

It  will  be  seen  that  the  point  before  us  is  one  of  naked  constitutional  law, 
depending  on  no  equities  between  the  parties,  but  on  the  broad  principle  in  our 
jurisprudence  whether  power  existed  in  the  legislature  of  Connecticut  to  pass 
the  acts  in  1S18  and  1841  which  are  complained  of  in  this  writ  of  error.  The 
supposed  contract  claimed  to  have  been  impaired  related  to  certain  rights  in  a 
ferry,  which  were  alleged  to  have  been  granted  by  the  state,  across  the  Con- 
necticut river.  This  grant  is  believed  to  have  been  made  to  Hartford  as  early 
as  the  year  1680,  and  half  of  it  transferred  to  East  Hartford  in  1783.  But  no 
copy  of  the  first  grant  being  produced,  nor  any  original  referred  to  or  found, 
it  is  difficult  to  fix  the  terms  or  character  of  it,  except  from  the  nature  of  the 
subject  and  the  subsequent  conduct  of  the  parties,  including  the  various  acts  of 
the  legislature  afterwards  passed  regulating  this  matter. 

From  these  it  is  manifest  that  two  leading  considerations  arise  in  decidmg, 
in  the  first  place,  whether  by  this  grant  a  contract  like  that  contemplated  m 
the  constitution  can  be  deemed  to  exist.  They  are,  first,  the  nature  of  the  sub- 
ject-matter of  the  grant,  and,  next,  the  character  of  the  parties  to  it.  As  to 
the  former,  it  is  certain  that  Connecticut  passed  laws  regulating  ferries  in  1695, 
and  Massachusetts  began  to  grant  ferries  as  early  as  1641  (Col.  Charter,  p.  110), 
and  to  exercise  jurisdiction  over  some  even  in  1630.  Charles  Kiver  Bridge  r. 
Warren  Bridge,  11  Pet.,  430  (§§  2058-82,  supra).  In  1691  she  provided  that 
no  one  should  keep  a  ferry  witliout  license  from  the  quarter  sessions,  and  under 
bonds  to  compl}^  with  the  duties  and  regulations  imposed  (p.  280).  In  the  rest 
of  New  England  it  is  probable  that  a  similar  course  was  pursued  by  the  legis- 
latures, making,  as  a  general  rule,  the  tolls  and  exercise  of  the  franchise  en- 
tirely dependent  on  their  discretion.  But  in  some  instances  the  owners  of  the 
lands  on  the  banks  of  small  rivers  opened  ferries  upon  them,  and  claimed  pri- 
vate interests  therein.  And  in  still  other  cases  of  public  grants  to  private  cor- 
porations or  individuals,  a  similar  interest  has  been  claimed. 

§  2083.  A  grant  to  a  municipality  of  the  right  to  keep  a  ferry  may  he  re- 
voked. 

It  is  highly  probable,  too,  that,  in  some  instances,  public  corporations,  like 
the  plaintiff  in  this  case,  may  have  set  up  a  like  interest,  claiming  that  the  sub- 
ject-matter granted  was  one  proper  for  a  contract,  or  incident  to  some  other 
rights,  like  private  interests  owned  on  the  bank  of  a  river.  Supposing,  then, 
that  a  ferry  may  in  some  cases  be  private  property,  and  be  held  by  individuals 
or  corporations  under  grants  in  the  nature  of  contracts,  it  is  still  insisted  here 
that  the  ferry  across  a  large  navigable  river,  and  whose  use  and  control  were  en- 
tirely within  the  regulation  of  the  colonial  legislature,  and  came  from  it,  would 
be  a  mere  public  privilege  or  public  license,  and  a  grant  of  it  not  within  the 
protection  of  the  constitution  of  the  United  States  as  a  matter  of  contract. 
But  it  is  not  found  necessary  for  us  to  decide  finally  on  this  first  and  more 
doubtful  question,  as  our  opinion  is  clearly  in  favor  of  the  defendant  in  error 
on  the  other  question,  namely,  that  the  parties  to  this  grant  did  not  by  their 
charter  stand  in  the  attitude  towards  each  other  of  making  a  contract  by  it, 
sQch  as  is  contemplated  in  the  constitution,  and  as  could  not  be  modified  by 
subsequent  legislation.    The  legislature  was  acting  here  on  the  one  part,  and 
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public  municipal  and  political  corporations  on  the  other.  They  were  acting, 
too,  in  relation  to  a  public  object,  being  virtually  a  highway  across  the  river, 
over  another  highway  up  and  down  the  river.  From  this  standing  and  rela- 
tion of  these  parties,  and  from  the  subject-matter  of  their  action,  we  think  that 
the  doings  of  the  legislature  as  to  this  ferry  must  be  considered  rather  as  public 
laws  than  as  contracts.  They  related  to  public  interests.  They  changed  as 
those  interests  demanded.  The  grantees  likewise,  the  towns  being  mere  organi- 
zations for  public  purposes,  were  liable  to  have  their  public  powers,  rights  and 
duties  modified  or  abolished  at  any  moment  by  the  legislature.  They  are  in- 
corporated for  public  and  not  private  objects.  They  are  allowed  to  hold  privi- 
leges or  property  only  for  public  purposes.  The  members  are  not  shareholders 
nor  joint  partners  in  any  corporate  estate,  which  they  can  sell  or  devise  to 
others,  or  which  can  bo  attached  and  levied  on  for  their  debts.  Hence,  gener- 
ally, the  doings  between  them  and  the  legislature  are  in  the  nature  of  legisla- 
tion rather  than  compact,  and  subject  to  all  the  legislative  conditions  just 
named,  and  therefore  to  be  considered  as  not  violated  by  subsequent  legislative 
changes. 

§  2084,  The  legislature  of  a  state  retains  all  its  power  over  public  corpora- 
tions. 

It  is  hardly  possible  to  conceive  the  grounds  on  which  a  different  result  could 
be  vindicated,  without  destroying  all  legislative  sovereignty,  and  checking  most 
legislative  improvements  and  amendments,  as  well  as  supervision  over  its 
subordinate  public  bodies.  Thus,  to  go  a  little  into  details,  one  of  the  highest 
attributes  and  duties  of  a  legislature  is  to  regulate  public  matters  with  all  pub- 
lic bodies,  no  less  than  the  community,  from  time  to  time,  in  the  manner  which 
the  public  welfare  may  appear  to  demand.  It  can  neither  devolve  these  duties 
permanently  on  other  public  bodies,  nor  permanently  suspend  or  abandon  them 
itself,  without  being  usually  regarded  as  unfaithful,  and,  indeed,  attempting 
what  is  wholly  beyond  its  constitutional  competency. 

It  is  bound,  also,  to  continue  to  regulate  such  public  matters  and  bodies,  as 
much  as  to  organize  them  at  first.  Where  not  restrained  by  some  constitu- 
tional provision,  this  power  is  inherent  rn  its  nature,  design  and  attitude;  and 
the  community  possess  as  deep  and  permanent  an  interest  in  such  power  re- 
maining in  and  being  exercised  by  the  legislature,  when  the  public  progress 
and  welfare  demand  it,  as  individuals  or  corporations  can,  in  any  instance, 
possess  in  restraining  it.  See  Taney,  C.  J.,  in  11  Pet.,  547,  548  (§§  2058-82, 
supra). 

In  Goszlor  v.  Corporation  of  Georgetown,  6  Wheat.,  596  (Corporations, 
§§  2335-36),  it  was  held  that  a  city  with  some  legislative  power  as  to  by-laws, 
streets,  etc.,  could,  after  establishing  a  graduation  for  its  streets,  and  after  in- 
dividuals had  built  in  conformity  to  it,  change  materially  its  height.  This 
case  appears  to  settle  the  principle  that  a  legislative  body  cannot  part  with  its 
powers  by  any  proceeding,  so  as  not  to  be  able  to  continue  the  exercise  of  theno. 
It  can  and  should  exercise  them,  again  and  again,  as  often  as  the  public  inter- 
ests require.  And  though  private  interests  may  intervene,  and  then  should  not 
be  injured  except  on  terms  allowed  by  the  constitution,  yet  public  interests  in 
one  place  or  corporation  may  be  affected  injuriously  by  laws,  without  any  re- 
dress, as  legislation  on  public  matters  looks  to  the  whole  and  not  a  part,  and 
may,  for  the  benefit  of  the  whole  to  the  injury  of  a  part,  change  what  is  held 
under  it  by  public  bodies  for  public  purposes.     The  legislature,  therefore,  could 

not  properly  devest  itself  of  such  control,  nor  devolve  it  on  towns  or  counties, 
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nor  cease  from  any  cause  to  exercise  it  on  all  suitable  occasions.    Clark  v.  Cor- 
poration of  Washington,  12  Wheat.,  54. 

Its  members  are  made,  by  the  people,  agents  or  trustees  for  them  on  this  sub- 
ject, and  can  possess  no  authority  to  sell  or  grant  their  power  over  the  trust  to 
others.  Presbyterian  Church  v.  City  of  New  York,  5  Co  wen,  642;  Fairtitle  v. 
Gilbert,  2  D.  &  E.,  169.  Nor  can  the  public  be  estopped  by  such  attempts, 
since  the  acts  of  their  agents  are  to  be  for  the  public,  and  for  its  benefit,  and 
not  for  themselves  individually,  and  are  under  a  limited  authority  or  jurisdic- 
tion, so  as  to  be  void  if  exceeding  it.  Looking  to  the  subject,  when,  as  here, 
the  grantees  as  well  as  the  grantors  are  public  bodies,  and  created  solely  for 
municipal  and  political  objects,  the  continued  right  of  the  legislature  to  make 
regulations  and  changes  is  still  clearer.  Perhaps  a  stronger  illustration  of  this 
principle  than  any  yet  cited  exists  in  another  of  our  own  decisions. 

In  State  of  Maryland  v.  Baltimore  &  Ohio  Eailroad,  3  How.,  551,  this  court 
held  that  a  grant  by  the  legislature  to  a  county,  of  a  sum  forfeited,  could  be 
dispensed  with  by  the  legislature  afterwards,  as  it  was  made  for  public,  not 
private,  purposes,  and  to  a  public  body.  There  is  no  private  interest  or  prop-* 
erty  affected  by  this  course,  but  only  public  corporations  and  public  privileges. 
It  may  be  otherwise  in  case  of  private  bodies  or  individuals,  or  of  private  prop- 
erty granted  or  acquired.  The  legislature  might  not  be  justified  to  revoke, 
transfer  or  abolish  them  on  account  of  the  private  character  of  the  party  or 
the  subject.  Town  cf  Pawlet  v.  Clark,  9  Cranch,  292;  Terrett  v.  Taylor,  id., 
4S-50.     But  everything  here  is  public. 

While  maintaining  the  exemption  of  private  corporations  from  legislative 
interference.  Justice  Washington,  in  4  Wheat.,  659  (§§  2099-2117,  infra),  in  the 
Dartmouth  College  case,  still  admits  that  corporations  for  "public  govern- 
ment," such  as  a  "  town  or  city,"  are  under  the  control  of  legislation ;  whereas 
private  corporations  are  governed  by  the  statutes  of  their  founders,  or  by  their 
charters,  pp.  660,  661.  He  remarks  further,  that  the  members  of  such  a  public 
corporation  "  accepted  the  charter  for  the  public  benefit  alone,  and  there  would 
seem  to  be  no  reason  why  the  government,  under  proper  limitations,  should  not 
alter  or  modify  such  a  grant  at  pleasure."  pp.  661,  663.  And  Justice  Story 
concurs  with  him  by  saying:  "  It  may  also  be  admitted  that  corporations  for 
mere  public  government,  such  as  town%  cities  and  counties,  may,  in  many  re- 
spects, be  subject  to  legislative  contract."  4  Wheat.,  694.  When  they  are  wished 
to  be  in  some  respects  not  so  subject,  but  to  act  exclusively,  it  should  be  so  ex- 
pressed in  the  constitutions  of  their  states.  What  is  exclusive  in  them  would 
there  appear  expressly,  and  when  it  is  not,  a  legislative  provision,  if  made  for 
the  purpose  of  rendering  it  exclusive,  is,  for  the  reasons  before  stated,  doubtful 
ia  its  validity.  The  public  character  of  all  the  parties  to  this  grant,  no  less 
than  its  subject-matter,  seems,  therefore,  Xo  show  that  nothing  in  the  nature  of 
a  contract,  with  terms  to  be  fulfilled  or  impaired  like  private  stipulations, 
existed  in  this  case  so  as  to  prevent  subsequent  interference  with  the  matter  by 
the  legislature,  as  the  public  interests  should  appear  to  require. 

§  2085*  Where  a  ferry  privilege  was  granted  a  town  "  during  ilve  pleasure  of 
the  assembly ^^  a  law  discontinuing  it  would  not,  even  if  the  grant  he  regarded  as 
a  contract,  impair  it 

Bat  in  order  to  justify  the  plaintiff  in  what  it  set  up  below,  there  must  not 
only  have  been  a  contract,  or  quasi  contract,  but  a  violation  of  its  obligation. 
It  will  therefore  be  useful  to  follow  out  further  the  nature  and  conditions  of 
this  supposed  contract,  in  order  to  throw  more  light  on  both  the  questions 
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whether  this  grant  was  suoh  a  contract  as  the  constitution  contemplates,  and 
whether  it  has  been  at  all  impaired.  The  authority  of  a  legislature  may  prob- 
ably supersede  such  a  ferry  as  is  public,  and  across  a  great  public  highway  of 
a  navigable  river,  by  allowing  a  bridge  over  the  same  place,  as  has  before  been 
virtually  held  by  this  court.  11  Pet.,  422  (§§  2058-82,  mpra)\  6  How.,  507 
(§§  2188-90,  infra).  It  could  also  alter  or  abolish  wholly  tbq  public  political 
corporation  to  which  the  grant  was  made,  as  this  is  yearly  done  in  dividing 
towns  and  counties,  and  discontinuing  old  ones.  It  is  therefore  clear,  that, 
whatever  in  the  nature  of  a  contract  could  be  considered  to  exist  in  such  a  case, 
by  a  grant  to  a  town  of  some  public  privilege,  there  must  be  implied  in  it  a 
condition  that  the  power  still  remained  or  was  reserved  in  the  legislature  to 
modify  or  discontinue  the  privilege  in  future,  as  the  public  interests  might  from 
time  to  time  appear  to  require.  Charles  Ki  ver  Bridge  v.  Warren  Bridge,  11  Pet., 
421  (§§  2058-82,  supra)\  West  River  Bridge  v.  Dix,  6  How.,  507  (§§  2188-90, 
infra). 

Accordingly,  it  is  admitted  in  this  case,  that  the  legislature,  as  early  as  1695, 
in  fact  regulated  the  tolls  of  this  ferry,  and  continued  to  do  it  until  1783,  when 
it  granted  to  East  Hartford  one-half  of  the  privilege,  and  that  only  "during 
the  pleasure  of  the  assembly."  All  concerned  in  the  privilege,  therefore,  be- 
came thus  estopped  to  deny  that  this  ferry  was  to  be  used  by  the  town  as  a 
mere  public  license,  and  to  be  used  in  conformity  with  the  views  of  the  legisla- 
ture as  to  what  in  future  might  be  deemed  most  useful  to  the  community  at 
large.  Because  the  old  town  of  Hartford  acquiesced  in  this  regulation  of  tolls, 
and  in  this  transfer  of  half  to  East  Hartford  in  this  limited  or  conditional 
manner,  and  the  latter  acquiesced  in  the  acceptance  of  it  on  the  terms  ex- 
pressed, to  hold  it  during  "  the  pleasure  of  the  assembly."  Such  being,  then, 
the  public  character  of  the  subject  and  parties  «  f  the  grant,  and  such  the  terms 
and  conditions  of  it, —  rather  than  being  one  of  private  property,  for  private 
purposes,  to  private  corporations  or  individuals,  and  absolutely  rather  than  con- 
ditionally,—  in  what  respect  has  it  been  violated  by  the  legislature?  No  pre- 
tense is  made  that  it  has  been,  unless  by  the  discontinuance  of  the  ferry  in 
1818  and  in  1841.  The  former  act  of  the  legislature  was  passed  under  the  fol- 
lowing circumstances:  a  bridge  had  been  authorized  over  the  river  near  the 
ferry  as  early  as  1808,  and  no  provision  was  then  made  as  to  the  ferry,  probably 
from  a  belief  that  it  would,  after  the  bridge  was  finished,  fall  into  disuse,  and 
be  of  no  importance  to  anybody. 

No  objection  was  made  or  could  be  sustained  to  the  constitutionality  of  this 
incorporation  in  this  way.  11  Pet.,  420;  4  Pick.,  463.  But  when  the  bridge  be- 
came damaged  greatly  in  1818,  and  the  company  was  subjected  to  large  ex- 
penses in  rebuilding,  the  legislature  deemed  it  proper  to  provide,  in  its  behalf, 
that  the  ferry  should  not  be  kept  up  afterwards,  except  when  the  bridge  became 
impassable.  The  words  were,  that,  *'  after  the  company  shall  have  rei^aired  the 
bridge,  etc.,  the  ferries  by  law  established  between  the  towns  of  Hartford  and 
East  Hartford  shall  be  discontinued,  and  said  towns  shall  never  thereafter  be 
permitted  to  transport  passengers  across  said  river,"  etc.  This  bridge  corpora- 
tion, being  the  present  defendant  in  error,  proceeded,  therefore,  to  rebuild  and 
keep  up  their  bridge  in  a  more  costly  manner,  and  beneficially  and  safely  to  the 
community.  They  were  a  private,  pecuniary  body,  and  were  aided  much  by 
the  suspension  or  discontinuance  of  the  ferry  in  their  additional  charter.  The 
legislature,  in  making  the  discontinuance,  did  only  what  it  supposed  was  ad- 
vantageous to  the  public,  by  securing  a  better,  quicker  and  surer  method  of 
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passing  the  river  on  the  bridge;  and  it  thus  appears  to  have  violated  no  condi- 
tion or  terms  of  any  contract  or  quasi  contract,  if  it  had  made  any  with  the 
plaintiff.  11  Pet,  542.  On  the  contrary,  as  before  suggested,  the  legislature 
merely  acted  within  its  reserved  rights,  and  only  passed  a  new  law  on  a  public 
subject,  and  afifecting  only  a  public  body.  But  beside  the  implied  powers  con- 
tinuing in  the  legislature,  as  heretofore  explained,  and  which  warrant  all  it  did 
in  1818,  and  the  exercise  of  which  cannot  be  regarded  as  impairing  any  contract, 
we  have  seen  that  there  was  an  express  provision  in  the  grant  to  East  Hartford, 
limiting  the  half  of  the  ferry  transferred  to  it  "during  the  pleasure  of  the  as- 
sembly." The  legislative  pleasure  expressed  in  1818,  that  the  ferry  should 
cease,  came  then  directly  within  this  condition;  and  the  permission  to  exercise 
that  pleasure  in  this  way  was  not  only  acquiesced  in  from  1818  to  1836,  but 
was  treated  as  the  deliberate  understanding  on  both  sides  from  1783  to  1836. 

The  statute-books  of  Connecticut  are  full  of  acts  regulating  ferries,  including 
this,  and  modifying  their  tolls  from  1783  downwards,  and  in  many  instances 
imposing  new  and  onerous  duties.  See  1  Stats,  of  Conn.,  314  to  327.  And  to 
show  how  closely  the  power  of  the  legislature  was  exercised  to  regulate  this 
matter,  without  being  regarded  as  impairing  in  that  way  any  contract  or  obli- 
gation, it  appears  that  when  Hartford  was  incorporated  into  a  city,  about  1820 
(R.  S.,  110),  it  was  expressly  provided:  " But  said  city  shall  have  no  power  to 
regulate  or  affect  the  fisheries  in,  or  the  ferry  upon,  said  river"  (Connecticut). 
Well,  too,  might  East  Hartford,  in  1783,  be  not  unwilling  to  take  her  charter 
and  half  the  ferry,  subject  to  this  suspension;  as  her  own  existence  at  all,  then 
and  thereafter,  depended  on  legislative  pleasure,  and  as  all  the  property  or 
privileges  of  the  old  town  would  remain  with  the  old  one,  when  a  new  was 
carved  out  of  it,  unless  otherwise  expressly  provided.  4  Mass.,  384;  2  N. 
Hamp.,  20. 

Our  inquiries  would  terminate  here,  as  this  legislation,  in  1818,  is  the  sup- 
posed violation  of  a  contract  that  was  chiefly  relied  on  below,  had  there  not 
been  several  other  acts  of  legislation  as  to  this  ferry  in  1836,  1841  and  1842, 
some  of  which  are  claimed  to  have  impaired  contracts  made  with  the  plaintiff, 
either  then  or  in  1783. 

§  2086.  Where  the  highest  court  of  a  state  decides  a  state  law  as  void  under 
the  state  constitution^  such  decision  is  regarded  as  final  hy  this  court 

But  the  act  of  1836,  about  which  much  has  been  said  in  the  argument  here,  and 
much  was  very  properly  urged  in  the  court  below,  simply  repealed  that  part  of 
the  act  of  1818  discontinuing  the  ferry.  It  thus  affected  the  bridge  company 
deeply  and  injuriously,  but  did  not  impair  any  supposed  contract  with  East 
Hartford,  was  not  hostile  to  its  rights,  and  is  not,  therefore,  complained  of  by 
that  town,  nor  open  to  be  considered  as  a  ground  for  revising  the  judgment 
below  under  this  writ  of  error.  On  this  see  Satterlee  v,  Matthewson,  2  Pet., 
413  (§§  1630-35,  supra)  \  Jackson  v.  Lamphire,  3  Pet.,  289  (§§  1845-48,  supra)  \ 
7  Pet.,  243;  11  Pet.,  540  (§§  2058-82,  supra)  \  Strader  v.  Graham,  10  How.,  82. 
The  state  court,  however,  pronounced  it  unconstitutional,  and  had  jurisdiction 
to  do  it,  and  if  they  had  not  arrived  at  such  a  result,  they  could  not  have  sus- 
tained some  of  their  other  conclusions.  This  decision  of  theirs  being  founded 
on  their  own.  constitution  and  statutes,  must  be  respected  by  us,  and  in  this  in- 
quiry must  be  considered  prima  facie  final.  Luther  v.  Borden,  7  How.,  1,  and 
cases  there  collected.  We  shall,  therefore,  not  revise  the  legal  correctness  of 
that  decision,  but  refer  only  to  a  few  of  the  facts  connected  with  the  repeal  of 
1836,  and  with  the  decision  on  it  below,  so  far  as  is  necessary  to  explain  the 
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legislation  subsequent  to  it,  and  which  is  yet  to  be  examined.  The  legislature 
does  not  appear  to  have  proceeded  at  that  time  on  any  allegation  of  wrong  or 
neglect  on  the  part  of  the  bridge  company ;  nor  did  they  make  any  compensa- 
tion to  the  latter  for  thus  taking  from  it  the  benefits  of  a  discontinuance  of  the 
ferry,  and  attempting  to  revive  half  the  privileges  again  in  East  Hartford.  The 
state  court  appears  to  have  considered  such  a  repeal,  under  all  the  circumstances, 
as  contrary  at  least  to  the  vested  rights  of  the  bridge  company,  and  to  certain 
provisions  in  the  state  constitution.  See,  also,  Ecfield  Bridge  v.  Hartford  & 
New  Haven  R  Co.,  17  Conn.,  464. 

But,  without  going  further  into  the  history  of  this  proceeding  in  1836,  and 
the  decision  on  it  by  the  state  court,  it  is  manifest  that  the  dissatisfaction  and 
complaints  growing  out  of  it,  or  some  other  important  reason,  induced  the  leg- 
islature in  1841  to  repeal  the  repealing  act  of  1836,  and  thus  to  leave  the  bridge 
company  once  more  in  the  full  enjoyment  of  its  former  privileges  after  the  ferry 
had  been  discontinued  in  1818.  To  this  conduct  of  the  legislature  the  plaintiff 
in  error  objected,  and  under  this  writ  asks  our  decision,  whether  it  does  not  im- 
pair contracts  which  had  before  been  made  with  it  by  the  legislature.  In  reply, 
it  need  only  be  stated  that  we  think  it  does  not,  and  this  for  the  reasons  alread}' 
assigned  why  it  was  competent  for  the  legislature  to  pass  the  discontinuing  part 
of  the  act  of  1818,  if  it  thought  proper,  and  in  this  did  not  violate  the  consti- 
tution of  the  United  States  as  to  contracts. 

But  matters  were  not  permitted  to  remain  long  in  this  position.  In  1842  the 
legislature  proceeded  to  repeal  the  act  of  1841,  and  thus  sought  virtually  to 
restore  the  ferry  to  Hartford  and  East  Hartford,  as  it  stood  before  1818.  It 
appears  to  have  done  this  on  the  complaint  of  East  Hartford  that  half  of  the 
ferry  had  been  taken  away  from  her  without  making  "  any  compensation."  It 
is  unnecessary,  in  relation  to  this  last  repeal,  to  say  more  than  that,  like  the 
repeal  of  1836,  and  for  like  reasons,  the  state  court  pronounced  it  void ;  and,  on 
the  ground  before  explained,  we  are  not  called  on  by  this  writ  to  reconsider 
or  reverse  that  decision. 

It  follows,  then,  finally,  that  East  Hartford,  in  proceeding  to  exercise  the 
ferry  privilege  again  since  1842,  and  to  the  special  injury  of  the  bridge  com- 
pany, has  done  it  without  legal  authority,  and  should  therefore  be  restrained 
by  injunction  from  exercising  it  longer.  The  judgment  below  must  be 
affirmed,  (a) 

BRIDGE  PROPRIETORS  v.  HOBOKEN  COMPANY. 
(1  Wallace,  116-155.     1868.) 

Statement  of  Facts. —  The  state  of  New  Jersey  authorized  a  turnpike  com- 
pany to  erect  a  bridge  and  take  tolls.  The  act  also  provided  that  it  should  not 
be  lawful  for  any  person  or  persons  to  erect  any  other  bridge  within  certain 
limits.  In  1860  the  legislature  authorized  the  construction  of  a  railroad  bridge, 
and  its  construction  was  commenced  within  the  limits  claimed  by  the  bridge 
company.  The  bridge  proprietors  filed  a  bill  for  an  injunction  and  for  general 
relief.  There  was  a  decree  of  dismissal  in  the  chancery  court,  which  was 
affirmed  in  the  court  of  errors  and  appeals. 

Opinion  by  Mr.  Justice  Miller. 

The  first  point  arising  in  the  case  is  that  which  relates  to  the  jurisdiction  of 

this  court  to  review  the  decision  of  the  state  court  of  New  Jersey.     This  is  a 

>  —  - 

(a)  It  was  also  decided,  in  East  Hartford  v.  Hartford  Brid(?e  Co.,*  10  How.,  S41,  that  the  town  of  East  Hartford 
was  liable  in  dama^^  for  continuing  to  use  the  ferry  to  the  injury  of  the  bridge  company  after  it  had  been  twice 

discontinued. 
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question  which  this  court  has  always  looked  into  in  this  class  of  cases  whether 
the  point  be  raised  by  counsel  or  not;  but  here  it  is  much  pressed,  and  we  pro- 
ceed to  examine  it.  It  is  asserted  by  the  plaintiffs  in  error  that  the  validity  of 
the  act  of  the  New  Jersey  legislature  of  1860  is  drawn  in  question  as  being 
contrary  to  that  provision  of  the  constitution  of  the  United  States  which  de- 
clares that  no  state  shall  pass  any  law  impairing  the  obligation  of  a  contract; 
and  that  the  decision  of  the  state  court  was  in  favor  of  its  validity,  and  the 
case  is  therefore  embraced  by  the  twenty-fifth  section  of  the  judiciary  act. 

§  2087.  Provision  of  the  constitution  need  not  he  pleaded  instate  court  to  give 
supreme  court  jurisdiction. 

It  is  objected,  however,  by  the  defendants  that  the  pleadings  do  not,  in  words, 
say  that  the  statute  is  void  because  it  conflicts  with  the  constitution  of  the  United 
States,  and  do  not  point  out  the  special  clause  of  the  constitution  supposed  to 
render  the  act  invalid.  It  would  be  a  new  rule  of  pleading,  and  one  altogether 
superfluous,  to  require  a  party  to  set  out  specially  the  provision  of  the  consti- 
tution of  the  "United  States  on  which  he  relies  for  the  action  of  the  court  in 
the  protection  of  his  rights.  If  the  courts  of  this  country,  and  especially  this 
court,  can  be  supposed  to  take  judicial  notice  of  anything  without  pleading  it 
specially,  it  is  the  constitution  of  the  United  States.  And  if  the  plaintiff  and 
defendant  in  their  pleadings  make  a  case  which  necessarily  comes  within  some 
of  the  provisions  of  that  instrument,  this  court  surely  can  recognize  the  fact 
without  requiring  the  pleader  to  say  in  words:  "  This  paragraph  of  the  consti- 
tution is  the  one  involved  in  this  case." 

Very  few  questions  have  been  as  often  before  this  court  as  those  which  relate 
to  the  circumstances  under  which  it  will  review  the  decision  of  the  state  courts; 
and  the  very  objection  now  raised  by  defendants  has  more  than  once  been  con- 
sidered and  decided.  In  the  case  of  Crovvell  v.  Kandell,  10  Pet.,  368,  the  motion 
to  dismiss  for  want  of  jurisdiction  was  argued  at  much  length  by  Mr.  Webster, 
Mr.  Sergeant  and  Mr.  Clayton,  whose  names  are  a  sufficient  guaranty  that  the 
matter  was  well  considered.  The  opinion  was  delivered  by  Mr.  Justice  Story. 
He  reviews  all  the  cases  reported  up  to  that  time,  and  lays  down  these  four 
propositions  as  necessary  to  bring  a  case  within  the  twenty-fifth  section  of  the 
judiciary  act:  ''  1st.  That  some  one  of  the  questions  stated  in  that  section  did 
arise  in  the  state  court.  2d.  That  the  question  was  decided  by  the  state  court 
as  required  in  the  same  section.  3d.  That  it  is  not  necessary  that  the  question 
should  appear  on  the  record  to  have  been  raised  and  the  decision  made  indirect 
and  positive  terms,  ipsissimis  verbis^  but  that  it  is  sufficient  if  it  appears  by 
clear  and  necessar}'  intendment,  that  the  question  must  have  been  raised  and 
must  have  been  decided,  in  order  to  have  induced  the  judgment.  4th.  That  it 
is  not  sufficient  to  show  that  the  question  might  have  arisen  or  been  applicable 
to  the  case,  unless  it  is  further  shown  in  the  record  that  it  did  arise,  and  was 
applied  by  the  state  court  to  the  case." 

In  the  case  of  Armstrong  v.  Treasurer  of  Athens  County,  16  Pet,  281,  Judge 
Catron,  in  delivering  the  opinion  of  the  court,  said  that  the  question  of  juris- 
diction under  the  twenty-fifth  section  of  the  act  of  1789  had  so  often  arisen, 
and  parties  had  been  subject  to  so  much  unnecessary  expense,  that  the  court 
thought  it  a  fit  occasion  to  state  the  principles  on  which  it  acted  in  such  cases, 
lieferring  especially  to  the  manner  in  which  the  question  on  which  the  juris- 
diction must  rest  shall  be  made  to  appear,  he  lays  down  six  different  modes  in 
which  that  may  be  done.    The  first  of  these  is,  "either  by  express  averment  or 

by  necessary  intendment  in  the  pleadings  in  the  case."    The  sixth  is,  'Hhat  it 

847 


§§  2088,  2089.    CONSTITUTION  AND  LAWS.— OBLIGATION  OF  CONTRACTS. 

must  appear  from  the  record  that  the  question  was  necessarily  involved  in  the 
decision,  and  that  the  state  court  could  not  hare  given  the  judgment  or  decree 
which  they  passed,  without  deciding  it."  Now,  although  there  are  other  decis- 
ions in  which  it  is  said  that  the  point  raised  must  appear  on  the  record,  and  that 
the  particular  act  of  congress,  or  part  of  the  constitution,  supposed  to  be  in- 
fringed by  the  state  law,  ought  to  be  pointed  out,  it  has  never  been  held  that 
this  should  be  done  in  express  words.  But  the  true  and  rational  rule  is,  that 
the  court  must  be  able  to  see  clearly,  from  the  whole  record,  that  a  certain  pro- 
vision of  the  constitution  or  act  of  congress  was  relied  on  by  the  party  who 
brings  the  writ  of  error,  and  that  the  right  thus  claimed  by  him  was  denied. 

§  2088.  Where  the  state  court  dismisses  a  bill,  thereby  holding  a  law  valid 
under  the  federal  constitution,  this  court  ha^s  jurisdiction. 

Looking  at  the  record  before  us,  and  applying  to  it  these  principles,  we  find 
no  difficulty  in  the  matter.  The  defendants  claim,  under  the  act  of  1860  of  the 
New  Jersey  legislature,  a  right  to  build  their  railroad  bridge  or  viaduct  over 
the  Hackensack  river,  inside  the  limits  prohibited  by  the  act  of  1790.  The 
plaintiffs  say,  that  to  permit  this  is  to  violate  the  contract  which  they  have  with 
the  state  of  New  Jersey,  and  therefore  the  act  of  1860,  so  far  as  it  confers  such 
authority  on  the  defendants,  is  made  void  by  the  constitution  of  the  United 
States,  because  it  impairs  the  obligation  of  a  contract.  The  state  court  dis- 
missed the  bill  on  these  pleadings  alone.  It  could  not  have  done  this  without 
holding  the  act  of  1860  to  be  valid,  as  it  was  the  only  authority  on  which 
defendants  rested  their  right  to  build  any  structure  whatever  over  the  Hacken- 
sack river.  In  holding  that  act  to  be  valid,  notwithstanding  plaintiffs  claim 
that  it  was  void  as  impairing  the  obligation  of  their  contract  with  the  state  of 
New  Jersey,  a  decision  was  made  within  the  very  terms  of  the  twenty-fifth 
section  of  the  act  of  congress  of  1789. 

§  2089.  whether  the  validity  of  the  act  or  its  constriction  is  drawn  in 

question. 

It  is  said,  however,  that  it  is  not  the  validity  of  the  act  of  1860  which  is  com- 
plained of  by  plaintiffs,  but  the  construction  placed  upon  that  act  by  the  state 
court.  If  this  construction  is  one  which  violates  the  plaintiffs'  contract,  and  is 
the  one  on  which  the  defendants  are  acting,  it  is  clear  that  the  plaintiffs  have 
no  relief  except  in  this  court,  and  that  this  court  will  not  be  discharging  its  duty 
to  see  that  no  state  legislature  shall  pass  a  law  impairing  the  obligation  of  a  con- 
tract, unless  it  takes  jurisdiction  of  such  cases.  The  case  of  the  Commercial 
Bank  v.  Buckingham,  5  How.,  317,  does  not  conflict  with  this  view,  because  that 
was  a  case  in  which  the  prior  and  the  subsequent  statutes  were  both  admitted 
to  be  valid  under  any  construction  of  them,  and  therefore  no  construction 
placed  by  the  state  court  on  either  of  them  could  draw  in  question  its  validity, 
as  being  repugnant  to  the  constitution  of  the  United  States,  or  any  act  of  con- 
gress. But  there  is  a  misconception  as  to  what  was  construed  in  this  case  by 
the  state  court.  It  is  very  obvious  that  the  statute  of  1860  was  not  construed. 
No  doubt  is  entertained  by  this  court,  none  could  have  been  entertained  by  the 
state  court,  that  it  was  intended  by  the  framers  of  that  act  to  authorize  the 
defendants  to  build  the  railroad  bridge  which  they  were  building,  and  which 
plaintiffs  sought  to  enjoin.  The  act  which  was  really  the  subject  of  construc- 
tion was  the  act  of  1790,  under  which  plaintiffs  claim.  For  if  that  act  and 
the  proceedings  under  it  amounted  to  a  contract,  and  that  contract  prohibited 
the  kind  of  structure  which  the  defendants  were  about  to  erect  under  the  act 

of  1860,  then  the  latter  act  must  be  void  as  impairing  that  contract.    If,  on 
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the  other  hand,  the  first  act  and  the  agreement  under  it  was  not  a  contract,  or 
if,  being  a  contract,  it  did  not  prohibit  the  erection  of  such  a  structure  as  that 
authorized  by  the  act  of  1860,  the  latter  act  was  valid,  because  it  did  not  im- 
pair the  obligation  of  a  contract.  It  was  then  the  act  of  1790  which  required 
construction,  and  not  that  of  1860,  in  order  to  determine  whether  the  latter 
was  valid  or  invalid. 

In  the  case  of  the  Jefferson  Branch  Bank  v.  Skelly,  1  Black,  436,  this  court 
says:  "Of  what  use  would  the  appellate  power  of  this  court  be  to  the  litigant 
who  feels  himself  aggrieved  by  some  particular  state  legislation,  if  this  court 
could  not  decide,  independently  of  all  adjudication  by  the  supreme  court  of  a 
state,  whether  or  not  the  instrument  in  controversy  was  expressive  of  a  con- 
tract and  within  the  protection  of  the  constitution  of  the  United  States,  and 
that  its  obligation  should  be  enforced  notwithstanding  a  contrary  conclusion  by 
the  supreme  court  of  a  state?  It  liever  was  intended,  and  cannot  be  sustained 
by  any  course  of  reasoning,  that  this  court  should  or  could,  with  fidelity  to 
the  constitution  of  the  United  States,  follow  the  supreme  court  of  a  state  in 
such  matters,  when  it  entertains  a  different  opinion.^'  We  are,  therefore,  of 
opinion  that  the  record  before  us  presents  a  case  for  the  revisory  power  of  this 
court  over  the  state  courts,  under  the  twenty-fifth  section  of  the  act  of  congress 
of  1789. 

§  2090.  A  legislative  act  granting  a  bridge  franchise  is  a  contract^  and  the 
state  can  pass  no  law  impairing  its  obligation. 

Approaching  the  merits  of  the  case,  the  first  question  that  presents  itself  for 
solution  is  whether  the  act  of  1790,  and  the  agreement  made  under  it  by  the 
commissioners  with  the  bridge  builders,  constitute  a  contract  that  no  bridge 
shall  be  built  within  the  designated  limits  but  the  two  which  that  statute 
authorized.  This  we  think  to  be  so  very  clear  as  not  to  need  argument  or 
illustration.  The  parties  who  built  the  bridges  had  the  positive  enactment  of 
the  legislature,  in  the  very  statute  which  authorized  the  contract  with  them, 
that  no  other  bridge  should  be  built.  They  had  a  grant  of  tolls  on  their 
bridges  for  ninety-nine  years,  and  the  prohibition  against  the  erection  of  other 
bridges  was  the  necessary  and  only  means  of  securing  to  them  the  monopoly 
of  those  tolls.  Without  this  they  would  not  have  invested  their  money  in 
building  the  bridges,  which  were  then  much  needed,  and  which  could  not  have 
been  built  without  some  such  security  for  a  permanent  and  sufl3cient  return 
for  the  capital  so  expended.  On  the  faith  of  this  enactment  they  invested 
the  money  necessary  to  erect  the  bridges.  These  acts  and  promises,  on  the 
one  side  and  the  other,  are  wanting  in  no  element  necessary  to  constitute  a 
contract.  Such  legislative  provisions  of  the  states  have  so  often  been  held  to 
be  contracts,  that  a  reference  to  authorities  is  superfluous. 

§  2091.  Hailroad  bridge  does  not  infringe  franchise  of  bridge  for  footmen 
and  vehicles. 

We  are  next  led,  in  the  natural  order  of  the  investigation,  to  inquire  if  the 
contract  of  the  state  forbid  the  erection  of  such  a  structure  as  the  defendants 
were  authorized  to  erect,  and  which  they  proposed  to  erect,  under  the  act 
of  1860.  This  question,  upon  the  decision  of  which  the  whole  case  must  turn, 
we  approach  with  some  degree  of  hesitation.  It  is  now  over  seventy  years 
since  the  contract  was  made.  A  period  of  time  equal  to  three  generations 
of  the  human  race  has  elapsed.  During  that  time  the  progress  of  the  world 
in  arts  and  sciences  has  been  rapid.  In  no  department  of  human  enterprise 
have  more  radical  changes  been  made  than  in  that  which  relates  to  the  means  of 
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transportation  of  persons  and  property  fronoi  one  point  to  another,  including  the 
means  of  crossing  water-courses,  large  and  small.  The  application  of  steam  to 
these  purposes,  on  water  and  on  land,  has  produced  a  total  revolution  in  the 
modes  in  which  men  and  property  are  carried  from  one  place  to  another.  Per- 
haps the  most  remarkable  invention  of  modern  times,  in  the  influence  which 
it  has  had,  and  is  yet  to  have,  on  the  affairs  of  the  world,  as  well  as  in  its  total 
change  of  all  the  elements  on  which  land  transportation  formerly  depended,  is 
the  railroad  system.  It  is  not  strange,  then,  that  when  we  are  called  to  con- 
strue a  statute  relating  to  this  class  of  subjects,  passed  before  a  steam-engine  or 
a  railroad  was  thought  of,  in  its  application  to  this  modern  system,  we  should 
be  met  by  difficulties  of  the  gravest  character.  On  the  one  hand,  we  are  told 
*  that  the  structure  about  to  be  erected  by  defendants  is  a  bridge:  simply  that, 
and  nothing  more  or  less;  that  such  is  the  name  by  which  it  is  now  called,  and 
that  it  is,  therefore,  within  the  literal  terms  of  the  act;  and  that  it  performs 
the  functions  of  a  bridge,  and  is,  therefore,  within  the  spirit  of  the  act.  On  the 
other  hand,  it  is  denied  that  the  structure  is  a  bridge,  even  in  the  modern  sense 
of  that  word,  since  it  is  urged  that  the  word  is  never  applied  to  such  a  structure 
without  the  use  of  the  word  railroad,  prefixed  or  implied;  and  that  it  performs 
none  of  the  functions  of  a  real  bridge,  as  that  term  was  understood  in  the  year 
1790. 

In  all  the  departments  of  knowledge,  it  has  been  a  constant  source  of  per- 
plexity to*those  who  have  attempted  to  reduce  discoveries  and  inventions  to 
scientific  rules  and  classifications,  that  old  terms,  with  well-defined  meanings, 
have  been  applied  so  often  to  things  totally  new,  either  in  their  essence  or  in 
their  combination.  It  is  to  avoid  the  danger  of  being  misled  by  the  use  of  a 
term  well  understood  before,  but  which  is  a  very  poor  representative  of  the  new 
idea  desired  to  be  conveyed,  that  our  modern  science  is  enriched  with  so  many 
terms,  compounded  of  Greek  and  Latin  words,  or  parts  of  words.  It  does  not 
follow,  that  when  a  newly  invented  or  discovered  thing  is  called  by  some 
familiar  word,  which  comes  nearest  to  expressing  the  new  idea,  that  the  thing 
so  styled  is  really  the  thing  formerly  meant  by  the  familiar  word.  Matters 
most  intimately  connected  with  the  immediate  subject  of  our  discussion  may 
well  illustrate  this.  The  track  on  which  the  steam  cars  now  transport  the 
traveler  or  his  propertj*^  is  called  a  road,  sometimes,  perhaps  generally,  a  rail- 
road. The  term  road  is  applied  to  it,  no  doubt,  because  in  some  sense  it  is  used 
for  the  same  purpose  that  roads  had  been  used.  But  until  the  thing  was  made 
and  seen,  no  imagination,  even  the  most  fertile,  could  have  pictured  it,  from 
any  previous  use  of  the  word  road.  So  we  call  the  inclosure  in  which  passen- 
gers travel  on  a  railroad,  a  coach ;  but  it  is  more  like  a  house  than  a  coach,  and 
is  less  like  a  coach  than  are  several  other  vehicles  which  are  rarely  if  ever  called 
coaches.  It  does  not,  therefore,  follow  that  when  a  word  was  used  in  a  statute 
or  a  contract  seventy  years  since,  that  it  must  be  held  to  include  everything  to 
which  the  same  word  is  applied  at  the  present  day.  For  instance,  if  a  Phila- 
delphia manufacturer  had  agreed  with  a  company,  seventy  years  ago,  to  furnish 
all  the  coaches  which  might  be  necessary  to  transport  passengers  between  that 
city  and  Baltimore  for  a  hundred  years,  would  he  now  be  required  by  his  con- 
tract to  build  railroad  coaches?  Or,  if  a  company  had  then  contracted  with 
the  government  to  build  and  keep  up  good  and  sufficient  roads,  to  accommo- 
date mails  and  passengers  between  those  points,  for  the  same  time,  would  that 
company  be  bound  to  build  railroads  under  that  contract?    Yet  the  structure 

which  the  defendants  propose  to  build  over  the  Hackensack  is  not  more  like  a 
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bridge  of  the  olden  time  than  a  railroad  is  like  one  of  its  roads,  or  a  railroad 
coach  is  like  one  of  its  coaches.  It  is  not,  then,  a  necessary  inference,  that 
because  the  word  bridge  may  now  be  applied  by  common  usage  to  the  structure 
of  the  defendants,  that  it  was  therefore  the  thing  intended  by  the  act  of 
1790. 

Let  us  see  what  kind  of  structure  the  defendants  proposed  to  build.  It  is 
an  extension  of  the  iron  rails,  which  compose  the  material  part  of  their  road 
over  the  Hackensack  river,  together  with  such  substructure  as  is  necessary  to 
keep  them  in  place,  and  enable  them  to  support  the  cars  which  cross  on  them. 
There  is  no  planked  bottom,  no  roadway  or  path,  nothing  on  which  man,  or 
beast,  or  vehicle  can  pass,  save  as  it  is  carried  over  in  the  cars  of  the  defendants. 
Was  this  kind  of  thing  in  the  minds  of  the  framers  of  the  act  of  1790,  or  of 
the  commissioners  who  let  the  contract?  Or  would  the  term  bridge,  as  then 
used  by  them,  or  by  common  usage,  have  included  such  a  thing?  We  have  no 
hesitation  in  answering  both  these  questions  in  the  negative.  We  are,  there- 
fore, quite  clear  that  the  adoption  of  that  word  to  express  the  modern  inven- 
tion does  not  bring  it  within  the  terms  of  the  act,  if  it  is  not  within  the  ifitent 
of  it.  We  will  inquire,  therefore,  a  moment,  if  it  is  within  the  spirit  of  the  act, 
and  the  accompanying  contract  with  the  commissioners. 

There  is  no  doubt  that  it  was  the  intention  of  those  who  framed  those  two 
documents  to  confer  on  the  persons  now  represented  by  the  plaintiffs  some  ex- 
closive  privilege  for  ninety-nine  years.  If  we  can  arrive  at  a  clear  and  precise 
idea  what  that  privilege  is,  we  shall,  perhaps,  be  enabled  to  decide  whether 
the  erection  proposed  by  defendants  will  infringe  it.  In  the  first  place  it  is  not 
an  exclusive  right  to  transport  passengers  and  property  over  the  Hackensack  and 
Passaic  rivers,  within  the  prescribed  limits,  for  there  is  no  prohibition  of  ferries, 
nor  is  it  pretended  that  they  would  violate  the  contract.  In  the  next  place,  it 
is  not  a  monopoly  of  the  right  to  build  bridges  within  the  prescribed  limits, 
because  they  were  only  authorized  to  build  one  bridge  over  each  river,  and 
the  statute  enacted  expressly,  that  it  was  unlawful  to  build  any  other  bridge, 
by  any  person  or  persons,  without  excepting  them.  Besides,  the  building  of  a 
bridge  was  not  the  privilege,  but  the  duty,  of  those  who  had  the  contract;  a 
duty  which  constituted  the  consideration  for  the  privilege  which  was  granted 
to  them.  The  right  to  collect  toll  of  persons  and  things  passing  over  their 
bridges  is  the  privilege  or  franchise  which  they  have,  and  that  right  is  ren- 
dered valuable  by  the  prohibition  to  build  other  bridges  within  the  limits  des- 
ignated. This  prohibition  of  other  bridges  is  so  far  a  part  of  the  contract,  and 
only  so  far,  as  it  is  necessary  to  enable  plaintiffs  to  reap  the  benefit  of  their 
right  to  collect  toll  for  the  use  of  their  bridges.  The  extent  to  which  tolls 
may  be  levied  by  the  bridge  owners,  and  the  classes  of  persons  and  things  on 
which  they  may  be  levied,  are  enumerated  distinctly,  and  fixed  by  the  contract. 
They  may  be  summed  up  shortly  as  persons  on  foot,  animals  and  vehicles, 
passing  over  the  bridges.  If  the  proposed  structure  is  essentially  calculated  to 
interfere  with,  or  impair,  the  right  of  plaintiffs  to  collect  these  tolls,  we  are 
unable  to  see  it  No  animal  can  pass  over  it  on  foot.  Ko  vehicle  which  can 
pass  over  the  bridge  of  plaintiffs  can  by  any  possibility  pass  over  that  of  de- 
fendants. No  class  of  persons,  or  things,  of  which  plaintiffs  can  exact  tolL  can 
evade  that  toll  by  using  the  structure  of  defendants. 

It  may  be  said  that  passengers  and  property,  now  transported  by  that  rail- 
road, would  be  compelled  to  use  the  bridge  of  plaintiffs  if  there  were  no  such 
road  and  no  such  viaduct.    This  might  be  true  to  a  very  limited  extent  if 
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plaintiffs  could  annihilate  all  railroads  running  in  the  direction  of  the  road 
which  passes  over  their  bridge.  But  this  they  cannot  do.  And,  as  to  the 
road  of  the  defendants,  if  they  are  not  permitted  to  pass  the  Hackensack 
within  the  limits  claimed  by  plaintiffs,  they  can  with  more  expense  cross  it 
somewhere  else.  That  being  done,  it  is  not  believed  that  the  number  of  pas- 
sengers, or  the  amount  of  freight  carried  in  wagons  which  would  cross  ou  the 
bridges  of  plaintiffs,  in  consequence  of  this  change  in  the  location  of  the  rail- 
road viaduct,  is  appreciable.  As  the  plaintiffs  have  no  right  to  build  any  more 
bridges,  and  as  the  viaduct  of  defendants  does  not  impair  that  which  is  really 
their  exclusive  franchise,  we  do  not  perceive  how  the  law  which  authorizes  such 
a  structure  can  impair  the  obligation  of  the  contract,  made  in  1790,  by  the 
state,  with  the  bridge  owners.  These  views  are  not  without  the  support  of 
adjudged  cases,  which,  if  not  in  all  respects  precisely  such  as  the  one  before  us, 
are  suflBciently  so  to  show  that  they  were  considered,  and  entered  largely  into 
the  reasoning  upon  which  the  judgments  of  the  courts  were  founded. 

§  2092.  Cases  considered. 

In  the  Mohawk  Bridge  Co.  v.  Utica  &  Schenectady  R.  Co.,  6  Paige,  564,  the 
plaintiffs  claimed  an  exclusive  franchise,  similar  to  that  held  by  the  plaintiffs 
in  this  case,  which  the  defendants,  as  they  alleged,  were  about  to  violate  by 
erecting  a  structure  for  the  use  of  the  railroad  over  the  same  stream  within 
the  prescribed  limits.  The  chancellor  refused  the  injunction  upon  the  ground 
that  the  grant  to  plaintiffs  was  not  exclusive,  which  was  at  that  time  a  very 
doubtful  question  in  New  York;  and  also  upon  the  ground  that  the  exclusive 
right  to  the  toll-bridge  would  not  be  infringed  by  the  erection  of  a  railroad 
bridge  within  the  limits  over  which  the  exclusive  right  extended.  In  the  case  of 
Thompson  v.  New  York  &  Harlem  R.  Co.,  3  Sandf.,  625,  where  the  contest  was 
again  between  a  bridge  owner  claiming  exclusive  rights  and  a  railroad  com- 
pany seeking  to  cross  the  stream  within  the  bounds  of  plaintiff's  claim,  the 
assistant  vice-chancellor  refers  to  the  case  above  mentioned,  and  says  that  be 
refuses  the  relief  on  both  the  grounds  therein  mentioned.  The  case  of  McRee 
V.  Wilmington  &  Raleigh  R.  Co.,  2  Jones,  Law,  186,  was  an  action  at  law  by 
the  owner  of  a  bridge,  who  set  up  an  exclusive  franchise,  against  a  railroad 
company  whose  track  crossed  the  stream  within  the  limits  of  his  franchise, 
for  a  penalty  allowed  by  statute  for  any  violation  of  his  right  of  toll.  It  is 
true  that  the  court  rests  its  decision  mainly  on  the  ground  that  by  the  bill  of 
rights  of  the  state  of  North  Carolina,  no  such  monopoly  as  that  claimed  by 
plaintiff  can  exist.  But  they  argue  very  forcibly  that  a  railroad  bridge  is  no 
violation  of  a  franchise  for  an  ordinary  toll-bridge,  and  intimate  strongly  that 
they  would  so  hold  if  the  case  required  the  decision  of  the  point. 

The  case  of  the  Enfield  Toll-Bridge  Co.  v.  Hartford  &  New  Haven  R.  Co., 

17  Conn.,  56,  has  been  cited  by  counsel  and  much  relied  on,  as  deciding  the 

principle  in  question  the  other  way.    And  perhaps  a  fair  consideration  of  the 

case,  and  the  line  of  argument  of  the  learned  judge  who  delivered  the  opinion, 

justifies'  counsel  in  claiming  that  it  is  in  conflict  with  the  views  we  have  here 

expressed.    In  that  case,  however,  it  was  found  by  special  verdict,  as  one  of 

the  facts  on  which  the  action  of  the  court  was  asked,  that  the  defendants'  road 

and  bridge  would,  to  a  certain  extent,  diminish  the  tolls  of  plaintiff;  a  fact 

which  is  not  found  in  the  case  before  us,  and  which,  as  we  have  already  shown, 

we  cannot  infer  from  its  record.    What  influence  this  fact  may  have  h^d  in 

the  minds  of  that  court  we  cannot  say.     We  are,  however,  satisfied  that  sound 

principle  and  the  weight  of  authority  are  to  be  found  on  the  side  of  the  judg- 
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ment  rendered  by  the  New  Jersey  court  of  errors  and  appeals  in  this  case; 
«nd  accordingly  that  judgment  is  affirmed. 

Mr.  Justice  Gbieb  dissented,  on  the  ground  that  the  court  bad  no  jurisdic- 
tion. 

THE  BINGHAMTON  BRIDGE. 
(8  Wallace,  51-83.     1865.) 

Error  to  the  Court  of  Appeals  of  New  York. 

Opinion  by  Mr.  Justice  Davis. 

Statement  of  Facts. —  The  constitution  of  the  United  States  declares  that 
no  state  shall  pass  any  law  impairing  the  obligation  of  contracts;  and  the 
twenty-fifth  section  of  the  judiciary  act  provides  that  the  final  judgment  or 
decree  of  the  highest  court  of  a  state  in  which  a  decision  in  a  suit  can  be  had 
may  be  examined  and  reviewed  in  this  court,  if  there  was  drawn  in  question  in 
the  suit  the  validity  of  a  statute  of  the  state,  on  the  ground  of  its  being  re- 
pugnant to  the  constitution  of  the  United  States,  and  the  decision  was  in  favor 
of  its  validity.  The  plaintiffs  in  error  brought  a  suit  in  equity  in  the  supreme 
court  in  New  York,  alleging  that  they  were  created  a  corporation  by  the  legis- 
lature of  that  state  on  the  1st  of  April,  1808,  to  erect  and  maintain  a  bridge 
across  the  Chenango  river  at  Binghamton,  with  perpetual  succession,  the  right 
to  take  tolls,  and  a  covenant  that  no  other  bridge  should  be  built  within  a  dis- 
tance of  two  miles  either  way  from  their  bridge,  which  was  a  grant  in  the  nature 
of  a  contract  that  cannot  be  impaired.  The  complaint  of  the  bill  is  that,  not- 
withstanding the  Chenango  Bridge  Company  have  faithfully  kept  their  con- 
tract with  the  state,  and  maintained  for  a  period  of  nearly  fifty  years  a  safe 
and  suitable  bridge  for  the  accommodation  of  the  public,  the  legislature  of  New 
York,  on  the  5th  of  April,  1855,  in  plain  violation  of  the  contract  of  the  state 
with  them,  authorized  the  defendants  to  build  a  bridge  across  the  Chenango 
river  within  the  prescribed  limits,  and  that  the  bridge  is  built  and  open  for 
travel. 

§  2093.  Where  a  state  court  holds  a  statute  valid  under  the  federal  canstitu- 
iion^  the  eupreme  court  has  jurisdiction. 

The  bill  seeks  to  obtain  a  perpetual  injunction  against  the  Binghamton 
Bridge  Company  from  using  or  allowing  to  be  used  the  bridge  thus  built,  on 
the  sole  ground  that  the  statute  of  the  state  which  authorizes  it  is  repugnant 
to  that  provision  of  the  constitution  of  the  United  States  which  says  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts.  ~~^Such  proceed- 
ings were  had  in  the  inferior  courts  of  New  York  that  the  case  finally  reached 
and  was  heard  in  the  court  of  appeals,  which  is  the  highest  court  of  law  or 
equity  of  the  state  in  which  a  decision  of  the  suit  could  be  had.  And  that 
court  held  that  the  act  by  virtue  of  which  the  Binghamton  bridge  was  built 
was  a  valid  act,  and  rendered  a  final  decree  dismissing  the  bill.  Everything, 
therefore,  concurs  to  bring  into  exercise  the  appellate  power  of  this  court  over 
eases  decided  in  a  state  court,  and  to  support  the  writ  of  error,  which  seeks  to 
re-examine  and  correct  the  final  judgment  of  the  court  of  appeals  in  New 
York.  The  questions  presented  by  this  record  are  of  importance,  and  have 
received  deliberate  consideration. 

§  2094.  An  act  of  incorporation  is  a  contract  between  the  state  and  the  stock- 
holders. 

It  is  said  that  the  revising  power  of  this  court  over  state  adjudications  is 
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viewed  with  jealousy.  If  so,  we  say^  in  the  words  of  Chief  Justice  Marshall, 
"  that  the  course  of  the  judicial  department  is  marked  out  by  law.  As  this 
court  has  never  grasped  at  ungranted  jurisdiction,  so  it  never  will,  we  trust, 
shrink  from  that  which  is  conferred  upon  it."  The  constitutional  right  of  one 
legislature  to  grant  corporate  privileges  and  franchises,  so  as  to  bind  and  con^ 
elude  a  succeeding  one,  has  been  denied.  We  have  supposed,  if  anything  was 
settled  by  an  unbroken  course  of  decisions  in  the  federal  and  state  courts,  it 
was  that  an  act  of  incorporation  was  a  contract  between  the  state  and  the 
stockholders.  All  courts  at  this  day  are  estopped  from  questioning  the  doc- 
trine. The  security  of  property  rests  upon  it,  and  every  successful  enterprise 
is  undertaken  in  the  unshaken  belief  that  it  will  never  be  forsaken.  A  depart- 
ure from  it  now  would  involve  dangers  to  society  that  cannot  be  foreseen,  would 
shock  the  sense  of  justice  of  the  country,  unhinge  its  business  interests,  and 
weaken,  if  not  destroy,  that  respect  which  has  always  been  felt  for  the  judicial 
department  of  the  government.  An  attempt  even  to  reaffirm  it  could  only 
tend  to  lessen  its  force  and  obligation.  It  received  its  ablest  exposition  in  the 
case  of  Dartmouth  College  v.  Woodward,  4  Wheat.,  418  (§§  2099-2117,  infra), 
which  case  has  ever  since  been  considered  a  landmark  by  the  profession,  and 
no  court  has  since  disregarded  the  doctrine  that  the  charters  of  private  corpora- 
tions are  contracts,  protected  from  invasion  by  the  constitution  of  the  United 
States.  And  it  has  since  so  often  received  the  solemn  sanction  of  this  courts 
that  it  would  unnecessarily  lengthen  this  opinion  to  refer  to  the  cases,  or  even 
enumerate  them. 

The  principle  is  supported  by  reason  as  well  as  authority.  It  was  well 
remarked  by  the  chief  justice,  in  the  Dartmouth  College  case,  "  that  the  objects 
for  which  a  corporation  is  created  are  universally  such  as  the  government 
wishes  to  promote.  They  are  deemed  beneficial  to  the  country,  and  this  bene- 
fit constitutes  the  consideration,  and  in  most  cases  the  sole  consideration,  for 
the  grant."  The  purposes  to  be  attained  are  generally  beyond  the  ability  of 
individual  enterprise,  and  can  only  be  accomplished  through  the  aid  of  associ- 
ated  wealth.  This  will  not  be  risked  unless  privileges  are  given  and  securities 
furnished  in  an  act  of  incorporation.  The  wants  of  the  public  are  often  so  im- 
perative that  a  duty  is  imposed  on  government  to  provide  for  them;  and  as 
experience  has  proved  that  a  state  should  not  directly  attempt  to  do  this,  it  is 
necessary  to  confer  on  others  the  faculty  of  doing  what  the  sovereign  power 
is  unwilling  to  undertake.  The  legislature,  therefore,  says  to  public- spirited 
citizens:  "If  you  will  embark,  with  your  time,  money  and  skill,  in  an  enter- 
prise which  will  accommodate  the  public  necessities,  we  will  grant  to  you,  for 
a  limited  period,  or  in  perpetuity,  privileges  that  will  justify  the  expenditure 
of  your  money  and  the  employment  of  your  time  and  skill."  Such  a  grant  is 
a  contract,  with  mutual  considerations,  and  justice  and  good  policy  alike 
require  that  the  protection  of  the  law  should  be  assured  to  it. 

It  is  argued,  as  a  reason  why  courts  should  not  be  rigid  in  enforcing  the  con- 
tracts made  by  states,  that  legislative  bodies  are  often  overreached  by  design- 
ing men,  and  dispose  of  franchises  with  great  recklessness.  If  the  knowledge 
that  a  contract  made  by  a  state  with  individuals  is  equally  protected  from  in- 
vasion as  a  contract  made  between  natural  persons  does  not  awaken  watchful- 
ness and  care  on  the  part  of  the  law-makers,  it  is  difficult  to  perceive  what 
would.     The  corrective  to  improvident  legislation  is  not  in  the  courts,  but 

is  to  be  found  elsewhere. 
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§  2095.  All  contracts  are  to  he  construed  to  accomplish  the  intentions  of  the 
parties  to  it  Charters^  however^  are  constnied  most  favorably  to  the  state,  and  in 
a  grant  nothing  passes  by  implication. 

A  great  deal  of  the  argument  at  the  bar  was  devoted  to  the  consideration  of 
the  proper  rule  of  construction  to  be  adopted  in  the  interpretation  of  legislative 
contracts.  In  this  there  is  no  diflSculty.  All  contracts  are  to  be  construed  to 
accomplish  the  intention  of  the  parties;  and  in  determining  their  different  pro- 
Tisions,  a  liberal  and  fair  construction  will  be  given  to  the  words,  either  singly 
or  in  connection  with  the  subject-matter.  It  is  not  the  duty  of  a  court,  by 
legal  subtlety,  to  overthrow  a  contract,  but  rather  to  uphold  it  and  give  it 
effect;  and  no  strained  or  artificial  rule  of  construction  is  to  be  applied  to  any 
part  of  it.  If  there  is  no  ambiguity,  and  the  meaning  of  the  parties  oaa 
be  clearly  ascertained,  effect  is  to  be  given  to  the  instrument  used,  whether  it  is 
a  legislative  grant  or  not.  In  the  case  of  the  Charles  Eiver  Bridge  v.  Warren 
Sridge,  11  Pet,  544  (§§  2058-82,  supra),  the  rules  of  construction  known  to 
the  English  common  law  were  adopted  and  applied  in  the  interpretation  of  leg- 
islative grants,  and  the  principle  was  recognized  that  charters  are  to  be  con- 
strued most  favorably  to  the  state,  and  that  in  grants  by  the  public  nothing 
passes  by  implication.  This  court  has  repeatedly  since  reasserted  the  same 
doctrine,  and  the  decisions  in  the  several  states  are  nearly  all  the  same  way. 
The  principle  is  this:  that  all  rights  which  are  asserted  against  the  state  must 
be  clearly  defined,  and  not  raised  by  inference  or  presumption;  and  if  the  char- 
ter is  silent  about  a  power,  it  does  not  exist.  If,  on  a  fair  reading  of  the  in- 
strument, reasonable  doubts  arise  as  to  the  proper  interpretation  to  be  given  to 
it,  those  doubts  are  to  be  solved  in  favor  of  the  state;  and  where  it  is  suscepti- 
ble of  two  meanings,  the  one  restricting  and  the  other  extending  the  powers 
of  the  corporation,  that  construction  is  to  be  adopted  which  works  the  least 
harm  to  the  state.  But  if  there  is  no  ambiguity  in  the  charter,  and  the  powers 
conferred  are  plainly  marked,  and  their  limits  can  be  readily  ascertained,  then 
it  is  the  duty  of  the  court  to  sustain  and  uphold  it,  and  to  carry  out  the  true 
meaning  and  intention  of  the  parties  to  it.  Any  other  rule  of  construction 
would  defeat  all  legislative  grants,  and  overthrow  all  other  contracts.  What, 
then,  are  the  rights  of  the  parties  to  this  controversy  ? 

§  2096.  Recital  of  the  legislation  in  question. 

In  1S05  the  state  of  New  York  passed  an  act,  in  forty-two  sections,  creating 
five  different  corporations.  The  main  purpose  of  the  act  was,  at  that  early 
day,  to  secure  for  the  convenience  of  the  public  good  turnpike  roads;  but  the 
country  was  new;  the  undertaking  hazardous;  the  roads  crossed  large  and 
rapid  streams,  and  the  legislature,  in  its  wisdom,  thought  proper  to  create  two 
separate  and  distinct  bridge  incorporations,  with  larger  powers  than  were  con- 
ferred on  the  turnpike  corporations. 

The  preamble  to  the  twenty-third  section  declares  the  motives  and  purpose 
of  the  legislature.  Heavy  freshets  and  dangerous  obstructions  to  which  the 
streams  were  subject  seemed  likely  to  endanger  the  permanency  of  the  bridges, 
and  to  require  frequent  renewals  of  the  whole  capital;  and  it  was  thought 
but  just  that  the  corporations  for  erecting  the  bridges  should  be  relieved  from 
the  policy  of  reversion  which  attached  to  the  corporations  for  constructing 
the  turnpike  roads,  and  that  full  powers,  adequate  to  the  execution  of  the  work 
in  the  best  manner,  should  be  assured  to  those  citizens  who  would  successfully 
accomplish  the  building  of  the  bridges.  It  is  impossible  to  read  this  recital, 
and  escape  the  conclusion  that  the  legislature  thought  the  enterprise  did  not 
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pramiae  present  remuneration,  and  that  large  powers  and  exclusive  privileges 
must  be  given  to  get  the  stock  taken  and  the  bridges  built.  It  is  evident  that 
what  was  then  considered  a  great  scheme  of  internal  improvement  was  in  the 
mind  of  the  legislature.  Such  a  scheme  was,  at  that  early  period  in  the  history 
of  the  state,  noC  of  easy  solution.  It  required  more  energy  and  foresight,  and 
involved  greater  hazard,  in  the  commencement  of  this  century,  to  build  tum- 
fAke  roads  through  an  unbroken  wilderness,  and  erect  bridges  over  dangerous 
streams,  than  it  would  now  to  checker  the  surface  of  a  state  with  railways. 
These  considerations  are  great  helps  in  arriving  at  a  correct  knowlsddge  of  the 
intention  of  the  legislature,  and  in  giving  a  proper  construction  to  the  grants 
that  were  made.  For  it  should  never  be  lost  sight  of,  that  the  main  canon  of 
interpretation  of  a  contract  is  to  ascertain  what  the  parties  themselves  meant 
and  understood.  In  order  to  connect  the  turnpike  roads,  it  was  necessary  to 
cross  the  east  and  west  branches  of  the  Delaware,  the  Susquehanna  and  Che- 
nango rivers.  These  streams  were  all  in  the  same  category.  The  work  of  im- 
provement was  incomplete  until  each  was  spanned  with  substantial  bridges; 
and  there  is  nothing  to  show  that  the  dangers  apprehended,  and  which  formed 
the  inducements  to  the  grant  of  large  powers,  did  not  apply  to.  all  of  them 
alike.  Fifteen  sections  of  the  act  are  devoted  to  the  creation  of  the  Delaware 
Bridge  Company,  for  the  purpose  of  erecting  bridges  over  the  east  and  west 
branches  of  the  Delaware  river,  with  the  usual  faculties,  powers  and  incidents 
of  a  corporation,  and  subject  to  the  usual  duties,  regulations,  restraints  and 
penalties.  The  duration  of  the  company  was  limited  to  thirty  years,  and  com- 
peting bridges  or  ferries,  within  the  prescribed  limits  of  two  miles  above  and 
below,  were  forbidden.  These  were  important  privileges,  and  justified  by  the 
peculiar  circumstances  of  the  country,  and  it  is  easy  to  see  that  without  them 
prudent  men  would  not  have  engaged  in  the  enterprise.  The  Delaware  Bridge 
Company  having  been  constituted  with  great  minuteness  of  detail,  a  few  words 
and  a  single  section  sufficed  to  bring  into  existence  the  Susquehanna  Bridge 
Company.  The  thirty-eighth  section  of  the  act  created  the  latter  corporation, 
to  erect  and  maintain  toll-bridges  across  the  Susquehanna  and  Chenango  rivers, 
at  certain  localities;  and  further  declared  that  the  '^Susquehanna  Bridge  Com- 
pany be,  and  hereby  are^  invested  with  all  and  singular  the  powers,  rights, 
privileges,  immunities  and  advantages,  and  shall  be  subject  to  all  the  duties, 
regulations,  restraints  and  penalties  which  are  contained  in  the  foregoing  in- 
corporation of  the  Delaware  Bridge  Company;  and  all  and  singular  the  provU- 
ionsy  sections  and  clauses  thereof,  not  inconsistent  with  the  particular  provisions 
therein  contained,  shall  be,  and  hereby  are,  fully  extended  to  the  president  and 
directors  of  this  corporation." 

T^o  one  can  read  the  entire  act  through  and  fail  to  perceive  that  the  legisla- 
ture intended  to  create  two  bridge  incorporations,  exactly  similar  in  all  mate- 
rial respects.  Protection  was  alike  necessary  to  both;  the  public  wants 
required  both;  the  scheme  of  improvement  embraced  both;  the  danger  of 
present  loss  applied  to  both;  and  there  were  the  same  motives  to  give  valuable 
franchises  to  both. 

§  2097.  Whe7*e  a  grant  is  made  to  one  corpa7*ation  of  all  the  rights  indttded 
in  the  charter  of  another^  not  inconsistent^  etc.,  the  former  is  vested  with  the  same 
duration  and  freedom  from  competition  conferred  on  the  latter. 

The  inquiry,  then,  is,  has  the  legislature  used  language  that  clearly  conveys 

that  intention?  and  on  this  point  we  entertain  no  doubt.     It  is  not  questioned 

that  the  provision  limiting  the  Delaware  charter  to  thirty  years  was  carried 
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into  the  Sasquehanna  charter;  but  it  is  denied  that  the  prohibition  against 
oompetition  was  also  imported. 

The  clause  in  the  Delaware  charter  on  that  subject  is  in  the  following  words: 
^*  that  it  shall  not  be  lawful  for  any  person  or  persons  to  erect  any  bridge,  or 
establish  any  ferry,  across  the  said  west  and  east  branches  of  the  Delaware 
river,  within  two  miles,  either  above  or  below  the  bridges  to  be  erected  and 
maintained  in  pursuance  of  this  act."     This  was,  undoubtedly,  a  covenant  with 
the  Delaware  company  that  they  should  be  free  from  competition  within  the 
prescribed  limits.    It  is  argued,  because  the  east  and  west  branches  of  the  Dela- 
ware are  named,  that  the  prohibition  was  not  intended  to  reach  the  Susque- 
hanna company.    But  this  construction  is  narrow  and  technical,  and  would 
defeat  the  very  end  the  legislature  had  in  view.     It  is  true  there  were  certain 
minor  provisions  in  the  Delaware  charter  which  were  peculiar  to  it,  and  of 
course  it  would  be  absurd  to  suppose  that  they  were  transferred,  or  intended  to 
be  transferred,  to  the  Susquehanna  company;  but,  by  the  terms  of  the  law, 
whatever  provisions  were  applicable,  were  extended  to  the  latter  company.     It 
18  easy  to  see  that  the  legislature  never  meant  that  the  judges  of  Delaware 
county,  who  were  to  visit  and  inspect  the  Delaware  brivlges,  should  also  visit 
and  inspect  the   Susquehanna,  because  there   were  similar  officers  in  Tioga 
county,  where  the  Susquehanna  bridges  were  located.    But  the  privilege  against 
competition  was  applicable  to  both  ,coriK>rations,  and,  in  the  unsettled  state  of 
the  country,  necessary  to  the  existence  of  both;  for  the  legislature  well  knew 
that  it  would  be  madness  for  adventurers  to  build  toll-bridges  in  a  new  country, 
where  travel  was  limited  and  settlers  few,  if  the  right  was  retained  to  authorise 
ether  adventurers  to  build  other  bridges,  so  near  as  to  divide  even  that  limited 
travel.     The  form  adopted  in  making  the  grants  has  weight  in  arriving  at  the 
true  legislative  intention,  and  it  is  worthy  of  consideration  that  it  is  not  un- 
usual in  the  legislation  of  this  country  to  grant  vast  powers  in  a  short  act,  by 
referring  to  and  adopting  the  provisions  of  other  corporations  of  like  purposes. 
In  fact,  some  of  the  great  enterprises  of  the  day  have  sprung  into  existence 
and  distributed  their  blessings  by  virtue  of  legislation  similar  to  that  which 
created  the  Susquehanna  Bridge  Company.     The  object  is  apparent, —  not  to 
incumber  the  statute-book   by  useless  repetition  and  unnecessary  verbiage. 
The  legislature  of  New  York,  at  great  length,  and  with  commendable  care  and 
circumspection,  incorporated  the  Delaware  company,  and  then,  to  avoid  repeti- 
tion, gave  to  the  Susquehanna  company  all  the  rights  and  advantages  which, 
in  the  same  act,  were  oonfeued  on  the  Delaware  corporation.     Thie  was 
enough;  but  in  fear  of  cavil,  and  to  avoid  any  misconstruction,  and  out  of 
Boperabundant  caution,  it  was  declared  that  all  the  provisions,  sections  and 
olauses  in  the  Delaware  charter,  not  inconsistent  with  the  particular  provis- 
ions of  the  Susquehanna  charter,  should  be  fully  extended  to  the  president 
and  directors  of  the  latter  corporation.     There   were  no   inconsistencies  be- 
tween the  two  corporations,  except  such  as  would   arise  from  difference  in 
locality^  and  in  every  other  respect  the  corporations  were  alike.     Each  was 
to  bridge  two  streams,  and  each  needed,  and  did  receive,  the  fostering  care  of 
the  legislature.    When  it  is  conceded,  as  it  must  be,  that  a  franchise  which 
prohibits  competition  is  an  advantage,  and  that  it  was  enjoyed  by  the  Delaware 
company,  and  that  there  is  nothing  in  the  peculiar  provisions  of  the  Susque- 
hanna charter  which  prevents  that  company  from  enjoying  it,  then  it  is  con- 
ferred, and  there  is  an  end  to  controversy. 

The  history  of  the  subsequent  legislation  of  the  state,  on  the  subject  of  these 

85t 


g  2098.         CONSTITUTION  AND  LA WS.- OBLIGATION  OF  CONrRACTa 

bridges,  is  explanatory  of  the  intention  of  the  legislature  of  1805,  and  confirm- 
atory of  the  view  already  taken.  In  1808  the  Susqaehanna  and  Chenango 
bridges  were  not  built,  and  longer  time  and  greater  privileges  were  required  to 
insure  the  success  of  that  enterprise.  The  legislature,  in  fear  that  the  scheme 
of  internal  improvement,  which  was  not  complete  without  the  bridges,  would 
fail,  furnished  still  greater  inducements  to  the  parties  proposing  to  erect  them. 
The  thirty  years  limitation  was  repealed,  and  the  charter  made  perpetual,  and 
the  time  limited  for  building  the  bridges  was  extended  four  years.  And  these 
provisions  of  the  Susquehanna  charter,  which  were  thus  altered,  and  treated 
by  the  legislature  of  1808  as  belonging  to  it,  were,  if  part  of  it,  imported  from 
the  Delaware  charter.  Can  it  be  supposed,  when  the  Susquehanna  company 
was  demanding  higher  privileges  in  order  to  live,  that  it  was  the  intention  of 
the  legislature  to  deprive  it  of  the  right  to  shut  out  competition,  with  which  the 
Delaware  company  was  invested,  and  which  was  nearly  as  valuable  as  the  right 
to  take  tolls? 

The  intention  of  the  legislature  was  manifest  to  confer  on  the  Susquehanna 
corporation  all  the  advantages  enjoyed  by  the  Delaware  company  that  were 
applicable  to  it,  and  consistent  with  the  different  locality  it  occupied;  and  the 
language  used,  in  our  opinion,  gives  effect  to  that  intention;  and  the  two-mile 
restriction  is  as  much  a  part  of  the  charter  of  the  Susquehanna  company  as  if 
it  had  been  directly  inserted  in  it.  It  is  argued  that  the  restriction  cannot 
apply  to  the  Chenango  bridge,  because  it  is  located  less  than  two  miles  from 
the  confluence  of  the  Chenango  river  with  the  Susquehanna.  But  the  restric- 
tion is  for  two  miles,  either  above  or  below  the  bridges,  and  is  applicable  to  a 
bridge  built  above  and  within  the  prohibitory  limits,  although  a  question  might 
arise  whether  it  was  extended  to  a  bridge  which  was  built  below  the  junction 
of  the  streams.  The  Susquehanna  company,  by  the  original  charter,  was  to 
erect  bridges  over  both  the  Susquehanna  and  Chenango  rivers;  but,  with  the 
amendments  which  were  made  in  1808,  it  was  declared  to  exist  for  the  sole 
purpose  of  building  and  maintaining  a  bridge  over  the  Susquehanna,  while  at 
the  same  time  the  privilege  of  bridging  the  Chenango  was  given  to  "The 
Chenango  Bridge  Company,"  a  new  corporation,  created  with  the  same  facul- 
ties and  franchises,  and  subject  to  the  same  duties  and  restrictions,  as  the  Sus- 
quehanna corporation. 

The  construction  which  has  been  given  by  us  to  the  Susquehanna  charter  is 
necessarily  a  solution  of  all  questions  pertaining  to  the  charter  of  the  Chenango 
Bridge  Company.  The  legislature,  therefore,  contracted  with  this  company,  if 
they  would  build  and  maintain  a  safe  and  suitable  bridge  across  the  Chenango 
river,  at  Chenango  Point,  for  the  accommodation  of  the  public,  they  should 
have  in  consideration  for  it  a  perpetual  charter,  the  right  to  take  certain 
specified  tolls,  and  tbat  it  should  not  be  lawful  for  any  person  or  persons  to 
erect  any  bridge  or  establish  any  ferry,  within  a  distance  of  two  miles  on  the 
Chenango  river  either  above  or  below  their  bridge. 

§  2098.  A  provision  hi  a  bridge  charter^  that  no  other  bridge  should  be  built 
within  a  cei^tain  distance^  is  a  contract  the  obligation  of  which  cannot  be  impaired. 

Has  the  legislature  of  1855  broken  the  contract  which  the  legislatures  of 
1805  and  1808  made  with  the  plaintiffs?  The  foregoing  discussion  affords  an 
easy  answer  to  this  question.  The  legislature  has  the  power  to  license  ferries 
and  bridges  and  so  to  regulate  them  that  no  rival  ferries  or  bridges  can  be 
established  within  certain  fixed  distances.  No  individual  without  a  license  can 
build  a  bridge  or  establish  a  ferry  for  general  travel,  for  "it  is  a  well-settled 
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principle  of  common  law  that  no  man  may  set  up  a  ferry  for  all  passengers 
without  prescription  time  out  of  mind,  or  a  charter  from  the  king.  He  may 
make  a  ferry  for  his  own  use,  or  the  use  of  his  family,  but  not  for  the  comnion 
use  of  all  the  king's  subjects  passing  that  way,  because  it  doth  in  consequence 
tend  to  a  common  charge,  and  is  become  a  thing  of  public  interest  and  use; 
and  every  ferry  ought  to  be  under  a  public  regulation."  Hargrave's  Law  Tracts, 
ch.  ii,  16;  Enfield  TollBridge  Co.  v.  Hartford  &  New  Haven  R  Co.,  17  Conn., 
63;  Hooker  v.  Cummings,  20  Johns.,  100;  Bowman  v.  Wathan,  2  McL.,  383. 
As  there  was  no  necessity  of  laying  a  restraint  on  unauthorized  persons,  it  is 
clear  that  such  a  restraint  was  not  within  the  meaning  of  the  legislature.  The 
restraint  was  on  the  legislature  itself.  The  plain  reading  of  the  provision, 
*^  that  it  shall  not  be  lawful  for  any  person  or  persons  to  erect  a  bridge  within 
a  distance  of  two  miles,"  i«,  that  the  legislature  wiU  not  7nake  it  lawful  by 
licensing  any  person,  or  association  of  persons,  to  do  it.  And  the  obligation 
includes  a  free  bridge  as  well  as  a  toll-bridge,  for  the  security  would  be  worth- 
less to  the  corporation  if  the  right  by  implication  was  reserved,  to  authorize 
the  erection  of  a  bridge  which  should  be  free  to  the  public.  Tf^e  Binghamton 
Bridge  Company  was  chartered  to  construct  a  bridge  for  general  road  travel, 
lake  the  Chenango  bridge,  and  near  to  it,  and  within  the  prohibited  distance. 
This  was  a  plain  violation  of  the  contract  which  the  legislature  made  with  the 
Chenango  Bridge  Company,  and  as  such  a  contract  is  within  the  protection  of 
the  constitution  of  the  United  States,  it  follows  that  the  charter  of  the  Bing- 
hamton Bridge  Company  is  null  and  void. 

Decree  of  the  court  of  appeals  of  New  York  reversed,  and  a  mandate  ordered 
to  issue  with  directions  to  enter  a  judgment  for  the  plaintiff  in  error,  the  Che- 
nango Bridge  Company,  in  conformity  with  this  opinion. 

The  Chief  Justice,  and  Justices  Field  and  Grier,  dissented. 

THE  TRUSTEES  OF  DARTMOUTH  COLLEGE  v.  WOODWARD. 

(4  Wheaton,  518-715.    1819.) 

Ebbob  to  the  Superior  Court  of  New  Hampshire. 

Opinion  by  Mabshall,  C.  J. 

Statement  of  Facts. —  This  is  an  action  of  trover,  brought  by  the  Trustees  of 
Dartmouth  College  against  William  H.  Woodward,  in  the  state  court  of  New 
Hampshire,  for  the  book  of  records,  corporate  seal  and  other  corporate  prop- 
erty, to  which  the  plaintiffs  allege  themselves  to  be  entitled.  A  special  verdict, 
after  setting  out  the  rights  of  the  parties,  finds  for  the  defendant,  if  certain 
acts  of  the  legislature  of  New  Hampshire,  passed  on  the  27th  of  June,  and  on 
the  18th  of  December,  1816,  be  valid  and  binding  on  the  trustees  without  their 
assent,  and  not  repugnant  to  the  constitution  of  the  United  States;  otherwise 
it  finds  for  the  plaintiffs.  The  superior  court  of  judicature  of  New  Hampshire 
rendered  a  judgment  upon  this  verdict  for  the  defendant,  which  judgment  has 
been  brought  before  this  court  by  writ  of  error.  The  single  question  now  to 
be  considered  is,  do  the  acts  to  which  the  verdict  refers  violate  the  constitution 
of  the  United  States? 

This  court  can  be  insensible  neither  to  the  magnitude  nor  delicacy  of  this 
question.  The  validity  of  a  legislative  act  is  to  be  examined,  and  the  opinion 
of  the  highest  law  tribunal  of  a  state  is  to  be  revised;  an  opinion  which  car- 
ries with  it  intrinsic  evidence  of  the  diligence,  of  the  ability  and  the  integrity 
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with  which  it  was  formed.  On  more  than  one  occasion  this  court  has  expressed 
the  cautious  circumspection  with  which  it  approaches  the  consideration  of  such 
questions,  and  has  declared  that  in  no  doubtful  case  would  it  pronounce  a  leg- 
islative act  to  be  contrary  to  the  constitution.  But  the  American  people  hare 
s^id,  in  the  constitution  of  the  United  States,  that  ^'  no  state  shall  pass  any  bill 
of  attainder,  ex  post  facto  law  or  law  impairing  the  obligation  of  contracts.'^ 
In  the  same  instrument  they  have  also  said  "that  the  judicial  power  shall  ex- 
tend to  all  cases  in  law  and  equity  arising  under  the  constitution."  On  the 
judges  of  this  court,  then,  is  imposed  the  high  and  solemn  duty  of  protecting, 
from  even  legislative  violation,  those  contracts  which  the  constitution  of  our 
country  has  placed  beyond  legislative  control;  and  however  irksome  the  task 
may  be,  this  is  a  duty  from  which  we  dare  not  shrink. 

The  title  of  the  plaintiffs  originates  in  a  charter,  dated  the  13th  day  of  De- 
oember,  in  the  year  1769,  incorporating  twelve  persons  therein  mentioned,  by 
the  name  of  "The  Trustees  of  Dartmouth  College,"  granting  to  them  and  their 
successors  the  usual  corporate  privileges  and  powers,  and  authorizing  the  trust- 
ees who  are  to  govern  the  college  to  fill  up  all  vacancies  which  may  be  created 
in  their  own  body. 

The  defendant  claims  under  three  acts  of  the  legislature  of  New  Hampshire^ 
the  most  material  of  which  was  passed  on  the  27th  of  June,  1816,  and  is  en- 
titled "An  act  to  amend  the  charter  and  enlarge  and  improve  the  corporation 
of  Dartmouth  College."  Among  other  alterations  in  the  charter,  this  act  in- 
creases the  number  of  trustees  to  twenty-one,  gives  the  appointment  of  the 
additional  members  to  the  executive  of  the  state,  and  creates  a  board  of  over- 
seers, with  power  to  inspect  and  control  the  most  important  acts  of  the  trustees* 
This  board  consists  of  twenty-five  persons.  The  president  of  the  senate,  the 
speaker  of  the  house  of  representatives  of  New  Hampshire  and  the  governor 
and  lieutenant-governor  of  Vennont,  for  the  time  being,  are  to  be  members 
ejo  officio.  The  board  is  to  be  completed  by  the  governor  and  council  of  New 
Hampshire,  who  are  also  empowered  to  fill  all  vacancies  which  may  occur. 
The  acts  of  the  18th  and  26th  of  December  are  supplemental  to  that  of  the 
27th  of  June,  and  are  principally  intended  to  carry  that  act  into  effect.  The 
majority  of  the  trustees  of  the  college  have  refused  to  accept  this  amended 
charter  and  have  brought  this  suit  for  the  corporate  property,  which  is  in  pos- 
session of  a  person  holding  by  virtue  of  the  acts  which  have  been  stated. 

§  2099,  The  contracts  p9*oteoted  hy  ths  constitrition  are  those  respecting  prop- 
erty or  valuable  ohjects^  or  conferring  rights  which  may  he  asserted  in  courts  of 
justice. 

It  can  require  no  argument  to  prove  that  the  circumstances  of  this  case  con- 
stitute a  contract.  An  application  is  made  to  the  crown  for  a  charter  to  incor- 
porate a  religious  and  literary  institution.  In  the  application  it  is  stated  that 
large  contributions  have  been  made  for  the  object,  which  will  be  conferred  on 
the  corporation  as  soon  as  it  shall  be  created.  The  charter  is  granted,  and  on 
its  faith  the  property  is  conveyed.  Surely,  in  this  transaction,  every  ingredient 
of  a  complete  and  legitimate  contract  is  to  be  found.  The  points  for  consider- 
ation are :  1.  Is  this  contract  protected  by  the  constitution  of  the  United 
States?    2.  Is  it  impaired  by  the  acts  under  which  the  defendant  holds? 

1.  On  the  first  point  it  has  been  argued  that  the  word  "contract,"  in  its 
broadest  sense,  would  comprehend  the  political  relations  between  the  govern- 
ment and  its  citizens,  would  extend  to  offices  held  within  a  state  for  state  pur- 
poses, and  to  many  of  those  laws  concerning  civil  institutions  which  must 
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change  with  circnmstances  and  be  modified  by  ordinary  legislation,  which 
deeply  concern  the  public,  and  which,  to  preserve  good  government,  the  public 
jadgn^ent  must  control.  That  even  marriage  is  a  contract  and  its  obligations 
are  affected  by  the  laws  respecting  divorces.  That  the  clause  in  tlie  constitu- 
tion, if  construed  in  its  greatest  latitude,  would  prohibit  these  laws.  Taken  in 
its  broad,  unlimited  sense,  the  clause  would  be  an  unprofitable  and  vexatious 
interference  with  the  internal  concerns  of  a  state,  would  unnecessarily  and  un- 
wisely embarrass  its  legislation,  and  render  immutable  those  civil  institutions 
which  are  established  for  purposes  of  internal  government,  and  which,  to  sub- 
serve those  purposes,  ought  to  vary  with  varying  circumstances.  That  as  the 
framers  of  the  constitution  could  never  have  intended  to  insert  in  that  instru- 
ment a  provision  so  unnecessary,  so  mischievous  and  so  repugnant  to  its  general 
spirit,  the  term  ^*  contract "  must  be  understood  in  a  more  limited  sense.  That 
it  must  be  understood  as  intended  to  guard  against  a  power  of  at  least  doubt- 
ful utility,  the  abuse  of  which  had  been  extensively  felt;  and  to  restrain  the 
legislature  in  future  from  violating  the  right  to  property.  That  anterior  to  the 
formation  of  the  constitution,  a  course  of  legislation  bad  prevailed  in  many,  if 
not  in  all,  of  the  states,  which  weakened  the  confidence  of  man  in  man,  and 
embarrassed  all  transactions  between  individuals,  by  dispensing  with  a  faithful 
performance  of  engagements.  To  correct  this  mischief,  by  restraining  the 
power  which  produced  it,  the  state  legislatures  were  forbidden  "  to  pass  any 
law  impairing  tbe  obligation  of  contracts,"  that  is,  of  contracts  respecting 
property,  under  which  some  individual  could  claim  a  right  to  something  benefi- 
cial to  himself;  and  that  since  the  clause  in  the  constitution  must,  in  construc- 
tion, receive  some  limitation,  it  may  be  confined,  and  ought  to  be  confined,  to 
cases  of  this  description ;  to  cases  within  the  mischief  it  was  intended  to  remedy. 

The  general  correctness  of  these  observations  cannot  be  controverted.  That 
the  framers  of  the  constitution  did  not  intend  to  restrain  the  states  in  the  regu- 
lation of  their  civil  institutions,  adopted  for  internal  government,  and  that  the 
iastrument  they  have  given  us  is  not  to  be  so  construed,  may  be  admitted.  The 
provision  of  the  constitution  never  has  been  understood  to  embrace  other  con- 
tracts than  those  which  respect  property,  or  some  object  of  value,  and  confer 
rights  which  may  be  asserted  in  a  court  of  justice.  It  never  has  been  under- 
stood to  restrict  the  general  right  of  the  legislature  to  legislate  on  the  subject 
of  divorces.  Those  acts  enable  some  tribunal,  not  to  impair  a  marriage  con- 
tract, but  to  liberate  one  of  the  parties  because  it  has  been  broken  by  the  other. 
When  any  state  legislature  shall  pass  an  act  annulling  all  marriage  contractf^ 
or  allowing  either  party  to  annul  it  without  the  consent  of  the  other,  it  will 
be  time  enough  to  inquire  whether  such  an  act  be  constitutional. 

§  2100*  charters  to  public  corporations,  in  which  the  government  alone 

i$  interested,  are  not  such  contracts. 

The  parties  in  this  case  differ  less  on  general  principles,  less  on  the  true  con- 
struction of  the  constitution  in  the  abstract,  than  on  the  application  of  those 
principles  to  this  case,  and  on  the  true  construction  of  the  charter  of  1769* 
This  is  tbe  point  on  which  the  cause  essentially  depends.  If  the  act  of  incor- 
poration be  a  grant  of  political  power,  if  it  create  a  civil  institution  to  be  em- 
ployed in  tbe  administration  of  the  government,  or  if  the  funds  of  the  college 
be  public  property,  or  if  tbe  state  of  New  Hampshire,  as  a  government,  be 
alone  interested  in  its  transactions,  the  subject  is  one  in  which  the  legislature 
of  tbe  state  may  act  according  to  its  own  judgment,  unrestrained  by  any  limit- 
alion  of  its  power  imposed  by  the  constitution  of  the  United  States. 
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§  2101,  but  whether  charters  to  private  corporations  do  not  stand  in  a 

different  attitude. 

But  if  this  be  a  private  eleemosynary  institution,  endowed  with  a  capacity 
to  take  property  for  objects  unconnected  with  government,  whose  funds  are 
bestowed  by  individuals  on  the  faith  of  the  charter;  if  the  donors  have  stipu- 
lated for  the  future  disposition  and  management  of  those  funds  in  the  manner 
prescribed  by  themselves,  there  may  be  more  diflBculty  in  the  case,  although 
neither  the  persons  who  have  made  these  stipulations,  nor  those  for  whose  bene- 
fit they  were  made,  should  be  parties  to  the  cause.  Those  who  are  no  longer 
interested  in  the  property  may  yet  retain  such  an  interest  in  the  preservation 
of  their  own  arrangements  as  to  have  a  right  to  insist  that  those  arrangements 
shall  be  held  sacred.  Or,  if  they  have  themselves  disappeared,  it  becomes  a 
subject  of  serious  and  anxious  inquiry,  whether  those  whom  they  have  legally 
empowered  to  represent  them  forever  may  not  assert  all  the  rights  which  they 
possessed  while  in  beiiig;  whether,  if  they  be  without  personal  representatives 
who  may  feel  injured  by  a  violation  of  the  compact,  the  trustees  be  not  so 
completely  their  representatives,  in  the  eye  of  the  law,  as  to  stand  in  their 
place,  not  only  as  respects  the  government  of  the  college,  but  also  as  respects 
the  maintenance  of  the  college  charter. 

Further  Statement  of  Facts. —  It  becomes  then  the  duty  of  the  court  most 
seriously  to  examine  this  charter,  and  to  ascertain  its  true  character.  From 
the  instrument  itself,  it  appears  that,  about  the  year  1754,  the  Rev.  Eleazer 
Wheelock  established,  at  his  own  expense,  and  on  his  own  estate,  a  charity 
school  for  the  instruction  of  Indians  in  the  Christian  religion.  The  success  of 
this  institution  inspired  him  with  the  design  of  soliciting  contributions  in  Eng- 
land for  carrying  on  and  extending  his  undertaking.  In  this  pious  work,  he 
employed  the  Rev.  Nathaniel  Whitaker,  who,  by  virtue  of  a  power  of  attorney 
from  Dr.  Wheelock,  appointed  the  Earl  of  Dartmouth  and  others  trustees  of 
the  money  which  had  been  and  should  be  contributed ;  which  appointment  Dr. 
Wheelock  confirmed  by  a  deed  of  trust  authorizing  the  trustees  to  fix  on  a  site 
for  the  college.  They  determined  to  establish  the  school  on  Connecticut  river, 
in  the  western  part  of  New  Hampshire;  that  situation  being  supposed  favorable 
for  carrying  on  the  original  design  among  the  Indians,  and  also  for  promoting 
learning  among  the  English,  and  the  proprietors  in  the  neighborhood  having 
made  large  offers  of  land,  on  condition  that  the  college  should  there  be  placed. 
Dr.  Wheelock  then  applied  to  the  crown  for  an  act  of  incorporation,  and  repre- 
sented the  expediency  of  appointing  those  whom  he  had,  by  his  last  will, 
named  as  trustees  in  America,  to  be  members  of  the  proposed  corporation.  "In 
consideration  of  the  premises,"  "  for  the  education  and  instruction  of  the  youth 
of  the  Indian  tribes,"  etc.,  "  and  also  of  English  youth,  and  any  others,"  the 
charter  was  granted,  and  the  trustees  of  Dartmouth  College  were  by  that  name 
created  a  body  corporate,  with  power,  for  the  use  of  the  said  college,  to  acquire 
real  and  personal  property,  and  to  pay  the  president,  tutors,  and  other  olBcers 
of  the  college,  such  salaries  as  they  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer  Wheelock,  "  the  founder  of  said 
college,"  president  thereof,  with  power,  by.  his  last  will,  to  appoint  a  successor, 
who  is  to  continue  in  office  until  disapproved  by  the  trustees.  In  case  of  va- 
cancy, the  trustees  may  appoint  a  president,  and  in  case  of  the  ceasing  of  a 
president,  the  senior  professor  or  tutor,  being  one  of  the  trustees,  shall  exercise 
the  office  until  an  appointment  shall  be  made.  The  trustees  have  power  to  appoint 
and  displace  professors,  tutors,  and  other  officers,  and  to  supply  any  vacancies 
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which  may  be  created  in  their  own  body,  by  death,  resignation,  removal  or  dis-  ' 
ability ;  and  also  to  make  orders,  ordinances  and  laws  for  the  government  of 
the  college,  the  same  not  being  repugnant  to  the  laws  of  Great  Britain,  or  of 
Kew  Hampshire,  and  not  excladtng  any  person  on  account  of  his  speculative 
sentiments  in  religion,  or  his  being  of  a  religious  profession  different  from  that 
of  the  trustees.  This  charter  was  accepted,  and  the  property,  both  real  and 
personal,  which  had  been  contributed  for  the  benefit  of  the  college,  was  con- 
veyed to,  and  vested  in,  the  corporate  body. 

From  this  brief  review  of  the  most  essential  parts  of  the  charter,  it  is  ap- 
parent that  the  funds  of  the  college  consisted  entirely  of  private  donations.  It 
is,  perhaps,  not  very  important  who  were  the  donors.  The  probability  is,  that 
the  Earl  of  Dartmouth,  and  the  other  trustees  in  England,  were,  in  fact,  the 
largest  contributors.  Yet  the  legal  conclusion,  from  the  facts  recited  in  the 
charter,  would  probably  be  that  Dr.  Wheelock  was  the  founder  of  the  college. 
The  origin  of  the  institution  was,  undoubtedly,  the  Indian  charity  school,  estab- 
lished by  Dr.  Wheelock  at  his  own  expense.  It  was  at  his  instance,  and  to  en- 
large this  school,  that  contributions  were  solicited  in  England.  The  person 
8f)lioiting  these  contributions  was  his  agent;  and  the  trustees  who  received  the 
money  were  appointed  by,  and  acted  under,  his  authority.  It  is  not  too  much  to 
say  that  the  funds  were  obtained  by  him,  in  trust,  to  be  applied  by  him  to  the 
purposes  of  his  enlarged  school.  The  charter  of  incorporation  was  granted  at 
his  instance.  The  persons  named  by  him  in  his  last  will,  as  the  trustees  of  his 
charity  school,  compose  a  part  of  the  corporation,  and  he  is  declared  to  be  the' 
founder  of  the  college,  and  its  president  for  life.  Were  the  inquiry  material, 
we  should  feel  some  hesitation  in  saying  that  Dr.  Wheelock  was  not,  in  law,  to 
be  considered  as  the  founder  (1  »B1.  Com.,  481)  of  this  institution,  and  as  pos- 
sessing all  the  rights  appertaining  to  that  character.  But  be  this  as  it  may, 
Dartmouth  College  is  really  endowed  by  private  individuals,  who  have  bestowed 
their  funds  for  the  propagation  of  the  Christian  religion  among  the  Indians, 
and  for  the  promotion  of  piety  and  learning  generally.  From  these  funds  the 
salaries  of  the  tutors  are  drawn ;  and  these  salaries  lessen  the  expense  of  edu- 
cation to  the  students. 

§  2102*  The  fact  that  a  corporation  is  created  for  charitahh  or  educational 
purjyoaes  does  not  per  %e  make  it  a  public  corporation. 

It  is  then  an  eleemosynary  (1  Bl.  Com.,  471),  and,  as  far  as  respects  its  funds,  a 
private  corporation.  Do  its  objects  stamp  on  it  a  different  character?  Are  the 
trustees  and  professors  public  officers,  invested  with  any  portion  of  political 
power,  partaking  in  any  degree  in  the  administration  of  civil  government,  and 
performing  duties  which  flow  from  the  sovereign  authority? 

That  education  is  an  object  of  national  concern,  and  a  proper  subject  of  leg- 
islation, all  admit.  That  there  may  be  an  institution  founded  by  government, 
and  placed  entirely  under  its  immediate  control,  the  officers  of  which  would  be 
public  officers,  amenable  exclusively  to  government,  none  will  den\\  But  is 
Dartmouth  College  such  an  institution?  Is  education  altogether  in  the  hands 
of  government?  Does  every  teacher  of  youth  become  a  public  officer,  and  do 
donations  for  the  purpose  of  education  necessarily  become  public  property,  so 
far  that  the  will  of  the  legislature,  not  the  will  of  the  donor,  becomes  the  law 
of  the  donation?  These  questions  are  of  serious  moment  to  society,  and  de- 
serve to  be  well  considered. 

Doctor  Wheelock,  as  the  keeper  of  his  charity  school,  instructing  the  Indians 
in  the  art  of  reading,  and  in  our  holy  religion;  sustaining  them  at  his  own  ex- 
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pense,  and  on  the  voluntary  contributions  of  the  charitable,  could  scarcely  be 
considered  as  a  public  officer,  exercising  any  portion  of  those  duties  which 
belong  to  government ;  nor  could  the  legislature  have  supposed  that  his  private 
funds,  or  those  given  by  others,  were  subject  to  legislative  management,  because 
they  were  applied  to  the  purposes  of  education.  When,  afterwards,  his  school 
was  enlarged,  and  the  liberal  contributions  made  in  England  and  in  America 
enabled  him  to  extend  his  cares  to  the  education  of  the  vouth  of  his  own  coun- 
try,  no  change  was  wrought  in  his  own  character,  or  in  the  nature  of  his  duties. 
Had  he  employed  assistant  tutors  with  the  funds  contributed  by  others,  or  had 
the  trustees  in  England  established  a  school,  with  Dr.  Wheelock  at  its  head,  and 
paid  salaries  to  him  and  his  assistants,  they  would  still  have  been  private  tutors; 
and  the  fact  that  they  were  employed  in  the  education  of  youth  could  not 
have  converted  them  into  public  officers,  concerned  in  the  administration  of 
public  duties,  or  have  given  the  legislature  a  right  to  interfere  in  the  manage- 
ment of  the  fund.  The  trustees  in  whose  care  that  fund  was  placed  by  the 
contributors  would  have  been  permitted  to  execute  their  trust,  uncontrolled  by 
legislative  authority.  Whence,  then,  can  be  derived  the  idea  that  Dartmouth 
College  has  become  a  public  institution,  and  its  trustees  public  officers,  exercis- 
ing powers  conferred  by  the  public  for  public  objects?  Not  from  the  source 
whence  its  funds  were  drawn,  for  its  foundation  is  purely  private  and  eleemosy- 
nary. Not  from  the  application  of  those  funds;  for  money  may  be  given 
for  education,  and  the  persons  receiving  it  do  not,  by  being  employed  in  the 
education  of  youth,  become  members  of  the  civil  government.  Is  it  from  the 
act  of  incorporation?    Let  this  subject  be  considered. 

§  2103.  Nature  and  powers  cf  eorporations. 

A  corporation  is  an  artificial  being,  invisible,  intangible,  and  existing  only  in 
contemplation  of  law.  Being  the  mere  creature  of  law,  it  possesses  only  those 
properties  which  the  charter  of  its  creation  confers  upon  it,  either  expressly^ 
or  as  incidental  to  its  very  existence.  These  are  such  as  are  supposed  best  cal- 
culated to  effect  the  object  for  which  it  was  created.  Among  the  most  impor- 
tant are  immortality,  and,  if  the  expression  may  be  allowed,  individuality; 
properties  by  which  a  perpetual  succession  of  many  persons  are  considered  as 
the  same,  and  may  act  as  a  single  individual.  They  enable  a  corporation  to 
manage  its  own  affairs,  and  to  hold  property  without  the  perplexing  intricacies, 
the  hazardous  and  endless  necessity  of  perpetual  conveyances,  for  the  purpose 
of  transmitting  it  from  hand  to  hand.  It  is  chiefly  for  the  purpose  of  cloth- 
ing bodies  of  men,  in  succession,  with  these  qualities  and  capat^ities,  that  cor- 
porations were  invented,  and  are  in  use.  By  these  means  a  perpetual  succession 
of  individuals  are  capable  of  aoting  for  the  promotion  of  the  particular  object, 
like  one  immortal  being.  But  this  being  does  not  share  in  the  civil  govern- 
ment of  the  country,  unless  that  be  the  purpose  for  which  it  was  created. 
Its  immortality  no  more  confers  on  it  political  power,  or  a  political  character, 
than  immortality  would  confer  such  power  or  character  on  a  natural  person. 
It  is  no  more  a  state  instrument  than  a  natural  person  exercising  the  same 
powera  would  be.  If,  then,  a  natural  person,  employed  by  individuals  in  the 
education  of  youth,  or  for  the  government  of  a  seminary  in  which  youth  is 
educated,  would  not  become  a  public  officer,  or  be  considered  as  a  member  of 
the  civil  government,  how  is  it  that  this  artificial  being,  created  by  law  for  the 
purpose  of  being  employed  by  the  same  individuals  for  the  same  purposes, 
should  become  a  part  of  the  civil  government  of  the  country?  Is  it  because 
its  existence;  its  capacities,  its  powers,  are  given  by  law?    Because  the  govern- 
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ment  has  given  it  the  power  to  take  and  to  bold  property  in  a  particular  form, 
and  for  particular  purposes,  has  the  government  a  consequent  right  substan- 
tially to  change  that  form,  or  to  vary  the  purposes  to  which  the  property  is  to 
be  applied?  This  principle  has  never  been  asserted  or  recognized,  and  is  sup- 
ported by  no  anthority.     Can  it  derive  aid  from  reason? 

The  objects  for  which  a  corporation  is  created  are  universally  such  as  the 
government  wishes  to  promote.  They  are  deemed  beneficial  to  the  country, 
and  this  benefit  constitutes  the  consideration,  and  in  roost  cases  the  sole  con- 
sideration, of  the  grant.  In  most  eleemosynary  institutions  the  object  would 
be  difficult,  perhaps  unattainable,  without  the  aid  of  a  charter  of  incorpora- 
tion. Charitable  or  public-spirited  individuals,  desirous  of  making  permanent 
appropriations  for  charitable  or  other  useful  purposes,  find  it  impossible  to 
effect  their  design,  securely  and  certainly,  without  an  incorporating  act.  They 
apply  to  the  government,  state  tlteir  beneficent  object,  and  offer  to  advance 
the  money  necessary  for  its  accomplishment,  provided  the  government  will 
confer  on  the  instrument  which  is  to  execute  their  designs  the  capacity  to 
execute  them.  The  proposition  is  considered  and  approved.  The  benefit  to 
the  public  is  considered  as  an  ample  compensation  for  the  faculty  it  confers, 
and  the  corporation  is  created.  If  the  advantages  to  the  public  constitute  a 
full  compensation  for  the  facult}*^  it  gives,  there  can  be  no  reason  for  exacting 
a  further  compensation,  by  claiming  a  right  to  exercise  over  this  artificial  being 
a  power  which  changes  its  nature,  and  touches  the  fund  for  the  security  and 
application  of  which  it  was  created.  There  can  be  no  reason  for  implying  in 
a  charter,  given  for  a  valuable  consideration,  a  power  which  is  not  only  not 
expressed,  but  is  in  direct  contradiction  to  its  express  stipulations. 

§  2104.  The  foAit  of  incorporation  does  not  determine  the  character  of  an  in- 
ttittUian. 

From  the  fact,  then,  that  a  charter  of  incorporation  has  been* granted,  noth- 
ing can  be  inferred  which  changes  the  character  of  the  institution,  or  transfers 
to  the  government  any  new  power  over  it.  The  character  of  civil  institutions 
does  not  grow  out  of  their  incorporation,  but  out  of  the  manner  in  which  they 
are  formed,  and  the  objects  for  which  they  are  created.  The  right  to  change 
them  is  not  founded  on  their  being  incorporated,  but  on  their  being  the  instru- 
ments of  government,  created  for  its  purposes.  The  same  institutions,  created 
for  the  same  objects,  though  not  incorporated,  would  be  public  institutions, 
and,  of  course,  be  controllable  by  the  legislature.  The  incorporating  act  nei- 
ther gives  nor  prevents  this  control.  Neither,  in  reason,  can  the  incorporating 
act  change  the  character  of  a  private  eleemosynar}'^  institution. 

§  2105,  The  charter  of  Dartmouth  College  is  a  contract. 

We  are  next  led  to  the  inquir}^  for  whose  benefit  the  property  given  to  Dart- 
month  College  was  secured?  The  counsel  for  the  defendant  have  insisted  that 
the  beneficial  interest  is  in  the  people  of  New  Hampshire.  The  charter,  after 
reciting  the  preliminary  measures  which  had  been  taken,  and  the  application 
for  an  act  of  incorporation,  proceeds  thus:  "Know ye,  therefore,  that  we,  con- 
sidering the  premises,  and  being  willing  to  encourage  the  laudable  and  charitable 
design  of  spreading  Christian  knowledge  among  the  savages  of  our  American 
wilderness,  and,  also,  that  the  best  means  of  education  be  established,  in  our 
province  of  New  Hampshire,  for  the  benefit  of  said  province,  do,  of  our  special 
grace,"  etc.  Do  these  expressions  bestow  on  New  Hampshire  any  exclusive 
r.ght  to  the  property  of  the  college,  any  exclusive  interest  in  the  labors  of  the 

professors?    Or  do  they  merely  indicate  a  willingness  that  New  Hampshire 
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should  enjoy  those  advantages  which  result  to  all  from  the  establishment  of  a 
seminary  of  learning  in  the  neighborhood?  Ori*this  point  we  think  it  impos- 
sible to  entertain  a  serious  doubt.  The  words  themselves^  unexplained  by  the 
context,  indicate  that  the  '^  benefit  intended  for  the  province  "  is  that  which  is 
derived  from  '^  establishing  the  best  means  of  education  therein;  "  that  is,  from 
establishing  in  the  province,  Dartmouth  College,  as  constituted  by  the  charter. 
But  if  these  words,  considered  alone,  could  admit  of  doubt,  that  doubt  is  com- 
pletely removed  by  an  inspection  of  the  entire  instrument. 

The  particular  interests  of  New  Hampshire  never  entered  into  the  mind  of 
the  donors,  never  constituted  a  motive  for  their  donation.  The  propagation  of 
the  Christian  religion  among  the  savages^  and  the  dissemination  of  useful 
knowledge  among  the  youth  of  the  country,  were  the  avowed  and  the  sole  ob- 
jects of  their  contributions.  In  these,  New  Hampshire  would  participate;  but 
nothing  particular  or  exclusive  was  intended  for  her.  Even  the  site  of  the  col- 
lege was  selected,  not  for  the  sake  of  New  Hampshire,  but  because  it  was 
'^most  subservient  to  the  great  ends  in  view,^'  and  because  liberal  donations  of 
land  were  offered«by  the  proprietors,  on  <saadition  that  the  institution  should 
be  there  established.  The  real  advantages  from  the  location  of  ihe  college 
are,  perhaps,  not  less  considerable  to  those  on  the  west,  than  to  those  on  the 
east,  side  of  Connecticut  river.  The  clause  which  constitutes  the  incorporation, 
and  expresses  the  objects  for  which  it  was  made,  declares  those  objects  to  be 
the  instruction  of  the  Indians,  "  and  also  of  English  youth  and  any  others." 
So  that  the  objects  of  the  contributors,  and  the  incorporating  act,  were  the 
same:  the  promotion  of  Christianity  and  of  education  generally,  not  the  inter- 
ests of  New  Hampshire  particularly. 

From  this  review  of  the  charter,  it  appears  that  Dartmouth  College  is  an 
eleemosynary  institution,  incorporated  for  the  purpose  of  perpetuating  the  ap- 
plication of  the  bounty  of  the  donors  to  the  specified  objects  of  that  bounty; 
that  its  trustees  or  governors  were  originally  named  by  the  founder,  and  in- 
vested with  the  power  of  perpetuating  themselves;  that  they  are  not  public 
officei*s,  nor  is  it  a  civil  institution,  participating  in  the  administration  of  gov- 
ernment, but  a  charity  school  or  a  seminary  of  education,  incorporated  for  the 
preservation  of  its  property,  and  the  perpetual  application  of  that  property  to 
the  objects  of  its  creation. 

Yet  a  question  remains  to  be  considered,  of  more  real  difficulty,  on  which 
more  doubt  has  been  entertained  than  on  all  that  have  been  discussed.  The 
founders  of  the  college,  at  least  those  whose  contributions  were  in  money,  have 
parted  with  the  property  bestowed  upon  it,  and  their  representatives  have  no 
interest  in  that  property.  The  donors  of  land  are  equally  without  interest,  so 
long  as  the  corporation  shall  exist.  Could  they  be  found,  they  are  unaffected 
by  any  alteration  in  its  constitution,  and  probably  regardless  of  its  form  or 
even  of  its  existence.  The  students  are  fluctuating,  and  no  individual  among  our 
youth  has  a  vested  interest  in  the  institution  which  can  be  asserted  in  a  court 
of  justice.  Neither  the  founders  of  the  college,  nor  the  youth  for  whose  benefit 
it  was  founded,  complain  of  the  alteration  made  in  its  charter,  or  think  them- 
selves injured  by  it.  The  trustees  alone  complain,  and  the  trustees  have  no 
beneficial  interest  to  be  protected.  Can  this  be  such  a  contract  as  the  constitu- 
tion intended  to  withdraw  from  the  power  of  state  legislation?  Contracts,  the 
parties  to  which  have  a  vested  beneficial  interest,  and  those  only,  it  has  been 
said,  are  the  objects  about  which  the  constitution  is  solicitous,  and  to  which 
its  protection  is  extended. 
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The  court  has  bestowed  on  this  argument  the  most  deliberate  consideration, 
and  the  result  will  be  stated.  Dr.  Wheelock,  acting  for  himself,  and  for  those 
who,  at  his  solicitation,  had  made  contributions  to  his  school,  applied  for  this 
charter,  as  the  instrument  which  should  enable  him  and  them  to  perpetuate 
their  beneficent  intention.  It  was  granted.  An  artificial,  immortal  being  was 
created  by  the  crown,  capable  of  receiving  and^  distributing  forever,  according 
to  the  will  of  the  donors,  the  donations  which  should  be  made  to  it.  On  this 
being,  the  contributions  which  had  been  collected  were  immediately  bestowed. 
These  gifts  were  made,  not  indeed  to  make  a  profit  for  the  donors  or  their  pos- 
terity, but  for  something  in  their  opinion  of  inestimable  value;  for  something 
which  they  deemed  a  full  equivalent  for  the  money  with  which  it  was  purchased* 
The  consideration  for  which  they  stipulated  is  the  perpetual  application  of  the 
fund  to  its  object  in  the  mode  prescribed  by  themselves.  Their  descendants 
may  take  no  interest  in  the  preservation  of  this  consideration.  But  in  this 
respect  their  descendants  are  not  their  representatives.  They  are  represented 
by  the  corporation.  The  corporation  is  the  assignee  of  their  rights,  stands  in 
their  place  and  distributes  their  bounty,  as  they  would  themselves  have  dis- 
tributed it  had  they  been  immortal.  So  with  respect  to  the  students  who  are 
to  derive  learning  from  this  source.  The  corporation  is  a  trustee  for  them  also. 
Their  potential  rights,  which,  taken  distributively,  are  imperceptible,  amount, 
collectively,  to  a  most  important  interest.  These  are,  in  the  aggregate,  to  be 
exercised,  asserted  and  protected  by  the  corporation.  They  were  as  completely 
out  of  the  donors  at  the  instant  of  their  being  vested  in  the  corporation,  and 
as  incapable  of  being  asserted  by  the  students,  as  at  present. 

According  to  the  theory  of  the  British  constitution  their  parliament  is  omnip- 
otent To  annul  corporate  rights  might  give  a  shock  to  public  opinion  which 
that  government  has  chosen  to  avoid ;  but  its  power  is  not  questioned.  Had 
parliament,  immediately  after  the  emanation  of  this  charter  and  the  execution 
of  those  convevances  which  followed  it,  annulled  the  instrument  so  that  the 
living  donors  would  have  witnessed  the  disappointment  of  their  hopes,  the 
perfidy  of  the  transaction  would  have  been  universally  acknowledged.  Yet 
then,  as  now,  the  donors  would  have  had  no  interest  in  the  property;  then,  as 
now,  those  who  might  be  students  would  have  had  no  rights  to  be  violated; 
then,  as  now,  it  might  be  said  that  the  trustees,  in  whom  the  rights  of  all  were 
combined,  possessed  no  private,  individual,  beneficial  interest  in  the  property 
confided  to  their  protection.  Yet  the  contract  would  at  that  time  have  been 
deemed  sacred  by  all.  What  has  since  occurred  to  strip  it  of  its  inviolability  ? 
Circumstances  have  not  changed  it.  In  reason,  in  justice  and  in  law,  it  is  now 
what  it  was  in  1769. 

This  is  plainly  a  contract  to  which  the  donors,  the  trustees  and  the  crown 
(to  whose  rights  and  obligations  New  Hampshire  succeeds)  were  the  original 
parties.  It  is  a  contract  made  on  a  valuable  consideration.  It  is  a  contract  for 
the  security  and  disposition  of  property.  It  is  a  contract  on  the  faith  of  which 
real  and  personal  estate  has  been  conveyed  to  the  corporation.  It  is  then  a 
contract  within  the  letter  of  the  constitution,  and  within  its  spirit  also,  unless 
the  fact  that  the  property  is  invested  by  the  donors  in  trustees,  for  the  promo- 
tion of  religion  and  education,  for  the  benefit  of  persons  who  are  perpetually 
changing,  though  the  objects  remain  the  same,  shall  create  a  particular  excep- 
tion, taking  this  case  out  of  the  prohibition  contained  in  the  constitution. 

It  is  more  than  possible  that  the  preservation  of  rights  of  this  description 
was  not  particularly  in  the  view  of  the  framers  of  the  constitution  when  the 
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clause  under  consideration  was  introduced  into  that  instrument.  It  is  probable 
that  interferences  of  more  frequent  recurrence,  to  which  the  temptation  was 
stronger,  and  of  which  the  mischief  was  more  extensive,  constituted  the  great 
motive  for  imposing  this  restriction  on  the  state  legislatures.  But  although  a 
particular  and  a  rare  case  may  not,  in  itself,  be  of  sufficient  magnitude  to  induce 
a  rule,  yet  it  must  be  governed  by  the  rule  when  established,  unless  some  plain 
and  strong  reason  for  excluding  it  can  be  given.  It  is  not  enough  to  say  that 
this  particular  case  was  not  in  the  mind  of  the  convention  when  the  article  was 
framed,  nor  of  the  American  people  when  it  was  adopted.  It  is  necessary  to 
go  further,  and  to  say  that  had  this  particular  case  been  suggested  the  language 
would  have  been  so  varied  as  to  exclude  it,  or  it  would  have  been  made  a  special 
exception.  The  case  being  within  the  words  of  the  rule,  must  be  within  its 
operation  likewise,  unless  there  be  something  in  the  literal  construction  so  ob- 
viously absurd  or  mischievous,  or  repugnant  to  the  general  spirit  of  the  instru- 
ment, as  to  justify  those  who  expound  the  constitution  in  making  it  an 
exception. 

On  what  safe  and  intelligible  ground  can  this  exception  stand?  There  is  no 
expression  in  the  constitution,  no  sentiment  delivered  by  its  contemporaneous 
expounders,  which  would  justify  us  in  making  it.  In  the  absence  of  all  author- 
ity of  this  kind,  is  there,  in  the  nature  and  reason  of  the  case  itself,  that  which 
would  sustain  a  construction  of  the  constitution  not  warranted  by  its  words? 
Are  contracts  of  this  description  of  a  character  to  excite  so  little  interest  that 
we  must  exclude  them  from  the  provisions  of  the  constitution  as  being  unworthy 
of  the  attention  of  those  who  framed  the  instrument?  Or  does  public  policy 
so  imperiously  demand  their  remaining  exposed  to  legislative  alteration,  as  to 
compel  us,  or  rather  permit  us,  to  say  that  these  words  which  were  introduced 
to  give  stability  to  contracts,  and  which,  in  their  plain  import,  comprehend  this 
contract,  must  yet  be  so  construed  as  to  exclude  it? 

Almost  all  eleemosynary  corporations,  those  which  are  created  for  the  pro- 
motion of  religion,  of  charity,  or  of  education,  are  of  the  same  character.  The 
law  of  this  case  is  the  law  of  all.  In  every  literary  or  charitable  institution, 
unless  the  objects  of  the  bounty  be  themselves  incorporated,  the  whole  legal 
interest  is  in  trustees,  and  can  be  asserted  only  by  them.  The  donors,  or 
claimants  of  the  bounty,  if  they  can  appear  in  court  at  all,  can  appear  only  to 
complain  of  the  trustees.  In  ail  other  situations,  they  are  identified  with,  and 
personated  by,  the  trustees,  and  their  rights  are  to  be  defended  and  maintained 
by  them.  Religion,  charity  and  education  are,  in  the  law  of  England,  legatees 
or  donees  capable  of  receiving  bequests  or  donations  in  this  form.  They  ap- 
pear in  court,  and  claim  or  defend  by  the  corporation.  Are  they  of  so  little 
estimation  in  the  United  States,  that  contracts  for  their  benefit  must  be  ex- 
cluded from  the  protection  of  words  which,  in  their  natural  import,  include 
them?  Or  do  such  contracts  so  necessarily  require  new  modeling  by  the  au- 
thority of  the  legislature,  that  the  ordinary  rules  of  construction  must  be  dis- 
regarded in  order  to  leave  them  exposed  to  legislative  alteration?  All  feel  that 
these  objects  are  not  deemed  unimportant  in  the  United  States.  The  in- 
terest which  this  case  has  excited  proves  that  they  are  not  The  framers  of 
the  constitution  did  not  deem  them  unworthy  of  its  care  and  protection.  They 
have,  though  in  a  different  mode,  manifested  their  respect  fot  science  by  re- 
serving to  the  government  of  the  Union  the  power  "to  promote  the  progress 
of  science  and  useful  arts,  by  securing  for  limited  times,  to  authors  and  invent- 
ors, the  exclusive  right  to  their  respective  writings  and  discoveries."     Thev 
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have,  so  far,  withdrawn  science  and  the  useful  arts  from  the  action  of  the  state 
governments.  Why,  then,  should  they  be  supposed  regardless  of  contracts 
made  for  the  advancement  of  literature,  as  to  intend  to  exclude  them  from 
provisions  made  for  the  security  of  ordinary  contracts  between  man  and  man? 
No  reason  for  making  this  supposition  is  perceived. 

If  the  insignificance  of  the  object  does  not  require  that  we  should  exclude 
contracts  respecting  it  from  the  protection  of  the  constitution,  neither,  as  we 
conceive,  is  the  policy  of  leaving  them  subject  to  legislative  alteration  so 
apparent  as  to  require  a  forced  construction  of  that  instrument  in  order  to 
effect  it  These  eleemosynary  institutions  do  not  fill  the  place  which  would 
otherwise  be  occupied  by  government,  but  that  which  would  otherwise  re- 
main vacant.  They  are  complete  acquisitions  to  literature.  They  are  dona- 
tions to  education,  donations  which  any  government  must  be  disposed  rather 
to  encourage  than  to  discountenance.  It  requires  no  very  critical  examination 
of  the  human  mind,  to  enable  us  to  determine  that  one  great  inducement  to  these 
gifts  is  the  conviction  felt  by  the  giver  that  the  disposition  he  makes  of  them 
is  immutable.  It  is  probable  that  no  man  ever  was,  and  that  no  man  ever  will 
be,  the  founder  of  a  college,  believing  at  the  time  that  an  act  of  incorporation 
constitutes  no  security  for  the  institution;  believing  that  it  is  immediately  to 
be  deemed  a  public  institution,  whose  funds  are  to  be  governed  and  applied, 
not  by  the  will  of  the  donor,  but  by  the  will  of  the  legislature.  All  such  gifts 
are  made  in  the  pleasing,  perhaps  delusive,  hope,  that  the  charity  will  flow  for- 
ever in  the  channel  which  the  givers  have  marked  out  for  it  If  every  man 
finds  in  his  own  bosom  strong  evidence  of  the  universality  of  this  sentiment, 
there  can  be  but  little  reason  to  imagine  that  the  framers  of  our  constitution 
were  strangers  to  it,  and  that,  feeling  the  necessity  and  policy  of  giving  per- 
manence and  security  to  contracts,  of  withdrawing  them  from  the  influence  of 
legislative  bodies,  whose  fluctuating  policy  and  repeated  interferences  produced 
the  most  perplexing  and  injurious  embarrassments,  they  still  deemed  it  neces- 
sary to  leave  these  contracts  subject  to  those  interferences.  The  motives  for 
sach  an  exception  must  be  very  powerful  to  justify  the  construction  which 
makes  it 

The  motives  suggested  at  the  bar  grow  out  of  the  original  appointment  of 
the  trustees,  which  is  supposed  to  have  been  in  a  spirit  hostile  to  the  genius  of 
our  government,  and  the  presumption  that,  if  allowed  to  continue  themselves, 
they  now  are,  and  must  remain  forever,  what  they  originally  were.  Hence  is 
inferred  the  necessity  of  applying  to  this  corporation,  and  to  other  similar  cor- 
porations, the  correcting  and  improving  hand  of  the  legislature.  It  has  been 
arged  repeatedly,  and  certainly  with  a  degree  of  earnestness  which  attracted 
attention^  that  the  trustees,  deriving  their  -power  from  a  regal  source,  must, 
necessarily,  partake  of  the  spirit  of  their  origin ;  and  that  their  first  principles, 
unimproved  by  that  resplendent  light  which  has  been  shed  around  them,  must 
continue  to  govern  the  college,  and  to  guide  the  students.  Before  we  inquire 
into  the  influence  which  this  argument  ought  to  have  on  the  constitutional  ques- 
tion, it  may  not  be  amiss  to  examine  the  fact  on  which  it  rests.  The  first 
trustees  were  undoubtedly  named  in  the  charter  by  the  crown;  but  at  whose 
suggestion  were  they  named?  By  whom  were  they  selected?  The  charter  in- 
forms us.  Dr.  Wheelock  had  represented,  "  that,  for  many  weighty  reasons,  it 
i¥on]d  be  expedient  that  the  gentlemen  whom  he  had  already  nominated,  in 
his  last  will,  to  be  trustees  in  America,  should  be  of  the  corporation  now  pro- 
posed." When,  afterwards,  the  trustees  are  named  in  the  charter,  can  it  be 
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doubted  that  the  persons  mentioned  by  Dr.  Wheelock  in  his  will  were  ap- 
pointed? Some  were  probably  added  by  the  crown,  with  the  approbation  of 
Dr.  Wheelock.  Among  these  is  the  doctor  himself.  If  any  others  were  ap- 
pointed at  the  instance  of  the  crown,  they  are  the  governor,  three  members  of 
the  council,  and  the  speaker  of  the  house  of  representatives,  of  the  colony  of 
New  Hampshire.  The  stations  filled  by  these  persons  ought  to  rescue  them 
from  any  other  imputation  than  too  great  a  dependence  on  the  crown.  If,  in 
the  Eevolution  that  followed,  they  acted  under  the  influence  of  this  sentiment, 
they  must  have  ceased  to  be  trustees;  if  they  took  part  with  their  countrymen, 
the  imputation  which  suspicion  might  excite  would  no  longer  attach  to  them. 
The  original  trustees,  then,  or  most  of  them,  were  named  by  Dr.  Wheelock,  and 
those  who  were  added  to  his  nomination,  most  probably  with  his  approbation, 
were  among  the  most  eminent  and  respectable  individuals  in  New  Hampshire. 

The  only  evidence  which  we  possess  of  the  character  of  Dr.  Wheelock  is  fur- 
nished by  this  charter.  The  judicious  means  employed  for  the  accomplishment 
of  his  object,  and  the  success  which  attended  his  endeavors,  would  lead  to  the 
opinion  that  he  united  a  sound  understanding  to  that  humanity  and  benevo- 
lence which  suggested  his  undertaking.  It  surely  cannot  be  assumed  that  his 
trustees  were  selected  without  judgment.  With  as  little  probability  can  it  bd 
assumed,  that,  while  the  light  of  science  and  of  liberal  principles  pervades  the 
whole  community,  these  originally  benighted  trustees  remain  in  utter  darkness, 
incapable  of  participating  in  the  general  improvement;  that,  while  the  human 
race  is  rapidly  advancing,  they  are  stationary.  Reasoning  a  priori^  we  should 
believe  that  learned  and  intelligent  men,  selected  by  its  patrons  for  the  govern- 
ment of  a  literary  institution,  would  select  learned  and  intelligent  men  for  their 
successors;  men  as  well  fitted  for  the  government  of  a  college  as  those  who 
might  be  chosen  by  other  means.  Should  this  reasoning  ever  prove  erroneous 
in  a  particular  case,  public  opinion,  as  has  been  stated  at  the  bar,  would  correct 
the  institution.  The  mere  possibility  of  the  contrary  would  not  justify  a  con- 
struction of  the  constitution  which  should  exclude  these  contracts  from  the 
protection  of  a  provision  whose  terms  comprehend  them. 

The  opinion  of  the  court,  after  mature  deliberation,  is  that  this  is  a  contract, 
the  obligation  of  which  cannot  be  impaired  without  violating  the  constitution 
of  the  United  States.  This  opinion  appears  to  us  to  be  equally  supported  by 
reason  and  by  the  former  decisions  of  this  court. 

2.  We  next  proceed  to  the  inquiry  whether  its  obligation  has  been  impaired 
by  those  acts  of  the  legislature  of  New  Hampshire  to  which  the  special  verdict 
refers.  From  the  review  of  this  charter  which  has  been  taken,  it  appears  that 
the  whole  power  of  governing  the  college,  of  appointing  and  removing  tutors, 
of  fixing  their  salaries,  of  directing  the  course  of  study  to  be  pursued  by  the 
students,  and  of  filling  up  vacancies  created  in  their  own  body,  was  vested  in 
the  trustees.  On  the  part  of  the  crown  it  was  expressly  stipulated  that  this 
corporation,  thus  constituted,  should  continue  forever,  and  that  the  number  of 
trustees  should  forever  consist  of  twelve,  and  no  more.  By  this  contract  the 
crown  was  bound,  and  could  have  made  no  violent  alteration  in  its  essential 
terms  without  impairing  its  obligation. 

§  2106*  Contracts  and  property  rights  remained  unchanged  hy  the  Revolution; 
also  the  charter  of  Dartmouth  College. 

By  the  Revolution,  the  duties  as  well  as  the  powers  of  government  devolved 
on  the  people  of  New  Hampshire.  It  is  admitted  that  among  the  latter  was 
comprehended  the  transcendent  power  of  parliament  as  well  as  that  of  the  ex- 
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ecutiTe  department.  It  is  too  clear  to  require  the  support  of  argument  that  all 
contracts  and  rights  respecting  property  remained  unchanged  by  the  Revolu- 
tion. The  obligations  then  which  were  created  by  the  charter  to  Dartmouth 
College  were  the  same  in  the  new  that  they  had  been  in  the  old  government. 
The  power  of  the  government  was  also  the  same.  A  repeal  of  this  charter  at 
any  time  prior  to  the  adoption  of  the  present  constitution  of  the  United 
States  would  have  been  an  extraordinary  and  unprecedented  act  of  power,  but 
one  which  could  have  been  contested  only  by  the  restrictions  upon  the  legisla- 
ture to  be  found  in  the  constitution  of  the  state.  But  the  constitution  of  the 
United  States  has  imposed  this  additional  limitation,  that  the  legislature  of  a 
state  shall  pass  no  act  "impairing  the  obligation  of  contracts." 

§  2107.  The  laws  of  New  Hampshire  modifying  th^  charter  of  Dartmouth 
College  are  unconstitutional^  being  laws  impairing  the  obligation  of  a  contract* 

It  has  been  already  stated  that  the  act  "  to  amend  the  charter  and  enlarge 
and  improve  the  corporation  of  Dartmouth  College  "  increases  the  number  of 
trustees  to  twenty-one,  gives  the  appointment  of  the  additional  members  to  the 
executive  of  the  state,  and  creates  a  board  of  overseers,  to  consist  of  twenty- 
five  persons,  of  whom  twenty-one  are  also  appointed  by  the  executive  of  New 
Hampshire,  who  have  power  to  inspect  and  control  the  most  important  acts 
of  the  trustees.  On  the  effect  of  this  law  two  opinions  cannot  be  entertained. 
Between  acting  directly,  and  acting  through  the  agency  of  trustees  and  over- 
seers, no  essential  difference  is  perceived.  The  whole  power  of  governing 
the  college  is  transferred  from  trustees,  appointed  according  to  the  will  of  the 
founder,  expressed  in  the  charter,  to  the  executive  of  New  Hampshire.  The 
management  and  application  of  the  funds  of  this  eleemosynary  institution, 
which  are  placed  by  the  donors  in  the  hands  of  trustees  named  in  the  charter 
and  empowered  to  perpetuate  themselves,  are  placed  by  this  act  under  the 
control  of  the  government  of  the  state.  The  will  of  the  state  is  substituted 
for  the  will  of  the  donors,  in  every  essential  operation  of  the  college.  This  is 
not  an  immaterial  change.  The  founders  of  the  college  contracted,  not  merely 
for  the  perpetual  application  of  the  funds  which  they  gave  to  the  objects  for 
w^hich  those  funds  were  given;  they  contracted,  also,  to  secure  that  application 
by  the  constitution  of  the  corporation.  They  contracted  for  a  system  which 
should,  as  far  as  human  foresight  can  provide,  retain  forever  the  government 
of  the  literary  institution  they  had  formed  in  the  hands  of  persons  approved 
by  themselves.  This  system  is  totally  changed.  The  charter  of  1769  exists 
no  longer.  It  is  reorganized;  and  reorganized  in  such  a  manner  as  to  convert 
a  literary  institution,  moulded  according  to  the  will  of  its  founders,  and  placed 
ander  the  control  of  private  literary  men,  into  a  machine  entirely  subservient 
to  the  will  of  government.  This  may  be  for  the  advantage  of  this  college  in 
particular,  and  ma}^  be  for  the  advantage  of  literature  in  general;  but  it  is  not 
acxxirding  to  the  will  of  the  donors,  and  is  subversive  of  that  contract  on  the 
faith  of  which  their  property  was  given. 

In  the  view  which  has  been  taken  of  this  interesting  case,  the  court  has  con-* 
fined  itself  to  the  rights  possessed  by  the  trustees,  as  the  assignees  and  repre- 
sentatives of  the  donors  and  founders,  for  the  benefit  of  religion  and  literature. 
Yet  it  is  not  clear  that  the  trustees  ought  to  be  considered  as  destitute  of  such 
beneficial  interest  in  themselves  as  the  law  may  respect.  In  addition  to  their 
being  the  legal  owners  of  the  property,  and  to  their  having  a  freehold  right  in 
tbe  powers  confided  to  them,  the  charter  itself  countenances  the  idea  that  trust- 
may  also  be  tutors,  with  salaries.    The  first  president  was  one  of  the  orig- 
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inal  trustees;  and  the  charter  provides  that,  in  case  of  vacancy  in  that  oflRce, 
"  the  senior  professor  or  tutor,  being  one  of  the  trustees,  shall  exercise  the  office 
of  president  until  the  trustees  shall  make  choice  of  and  appoint  a  president." 
According  to  the  tenor  of  the  charter,  then,  the  trustees  might,  without  impro- 
priety, appoint  a  president  and  other  professors  from  their  own  body.  This  is 
a  power  not  entirely  unconnected  with  an  interest.  Even  if  the  proposition  of 
the  counsel  for  the  defendant  were  sustained;  if  it  were  admitted  that  those 
contracts  only  are  protected  by  the  constitution,  a  beneficial  interest  in  which 
is  vested  in  the  party  who  appears  in  court  to  assert  that  interest, — yet  it  is  by 
no  means  clear  that  the  trustees  of  Dartmouth  College  have  no  beneficial  inter- 
est in  themselves. 

But  the  court  has  deemed  it  unnecessary  to  investigate  this  particular  point, 
being  of  opinion,  on  general  principles,  that  in  these  private  eleemosynary  insti- 
tutions, the  body  corporate,  as  possessing  the  whole  legal  and  equitable  inter- 
est, and  completely  representing  the  donors,  for  the  purpose  of  executing  the 
trust,  has  rights  which  are  protected  by  the  constitution. 

It  results  from  this  opinion  that  the  acts  of  the  legislature  of  New  Hamp- 
shire, which  are  stated  in  the  special  verdict  found  in  this  cause,  are  repugnant 
to  the  constitution  of  the  United  States,  and  that  the  judgment  on  this  special 
verdict  ought  to  have  been  for  the  plaintiffs.  The  judgment  of  the  state  court 
must,  therefore,  be  reversed. 

Opinion  by  Mb.  Justice  Stobt. 

This  is  a  cause  of  great  importance,  and,  as  the  very  learned  discussions,  as 
well  here  as  in  the  state  court,  show,  of  no  inconsiderable  difficulty.  There  are 
two  questions  to  which  the  appellate  jurisdiction  of  this  court  properly  applies. 
1.  Whether  the  original  charter  of  Dartmouth  College  is  a  contract  within  the 
prohibitory  clause  of  the  constitution  of  the  United  States,  which  declares  that 
no  state  shall  pass  any  'Maw  impairing  the  obligation  of  contracts."  2.  If  so, 
whether  the  legislative  acts  of  New  Hampshire  of  the  27th  of  June  and  of 
the  18th  and  27th  of  December,  1816,  or  any  of  them,  impair  the  obligations 
of  that  charter.  It  will  be  necessary,  however,  before  we  proceed  to  discuss 
these  questions,  to  institute  an  inquiry  into  the  nature,  rights  and  duties  of  ag- 
gregate corporations  at  common  law,  that  we  may  apply  the  principles  drawn 
from  this  source  to  the  exposition  of  this  charter,  which  was  granted  emphat- 
ically with  reference  to  that  law. 

§  2108.  Nature^  rights  and  duties  of  aggregate  corporatiofis  discussed. 

An  aggregate  corporation  at  common  law  is  a  collection  of  individuals  united 
into  one  collective  body,  under  a  special  name,  and  possessing  certain  immuni- 
ties, privileges  and  capacities  in  its  collective  character,  which  do  not  belong  to 
the  natural  persons  composing  it.  Among  other  things  it  possesses  the  capac- 
ity of  perpetual  succession,  and  of  acting  by  the  collected  vote  or  will  of  its 
component  members,  and  of  suing  and.  being  sued  in  all  things  touching  its 
corporate  rights  and  duties.  It  is,  in  short,  an  artificial  person  existing  in  con- 
templation of  law,  and  endowed  with  certain  powers  and  franchises  which, 
though  they  must  be  exercised  through  the  medium  of  its  natural  members, 
are  yet  considered  as  subsisting  in  the  corporation  itself,  as  distinctly  as  if  it 
were  a  real  personage.  Hence,  such  a  corporation  may  sue  and  be  sued  by  its 
own  members,  and  may  contract  with  them  in  the  same  manner  as  with  any 
strangers.     1  Bl.  Com.,  469,  475;  1  Kyd,  Corp.,  13,  69,  189;  1  Woodes.,  471, 

etc.,  etc.    A  great  variety  of  these  corporations  exist  in  every  country  gov- 
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erned  by  the  common  law ;  in  some  of  which  the  corporate  existence  is  perpet- 
uated by  new  elections  made  from  time  to  time,  and  in  others  by  a  continual 
accession  of  new  members  without  any  corporate  act.  Some  of  these  corpora- 
tions are,  from  the  particular  purposes  to  which  they  are  devoted,  denominated 
spiritual,  and  some  lay;  and  the  latter  are  again  divided  into  civil  and  elee- 
mosynary corporations.  It  is  unnecessary,  in  this  place,  to  enter  into  any 
examination  of  civil  corporations.  Eleemosynary  corporations  are  such  as  are 
constituted  for  the  perpetual  distribution  of  the  free,  alms  and  bounty  of  the 
founder,  in  such  manner  as  he  has  directed;  and  in  this  class  are  ranked  hos- 
pitals for  the  relief  of  poor  and  impotent  persons,  and  colleges  for  the  promo- 
tion of  learning  and  piety,  and  the  support  of  persons  engaged  in  literary 
pursuits.  1  Bl.  Com.,  469,  470,  471,  482;  1  Kyd,  Corp.,  25;  1  Woodes.,  474; 
Attorney-General  v»  WhorwooJ,  1  Ves.,  534;  St.  John's  College  v.  Todington, 
1  BI.  Rep.,  84;  S.  C,  1  Burr.,  200;  Philips  v.  Bury,  1  Ld.  Raym.,  5;  S.  C,  2 
Terra  R.,  346 ;  Porter's  Case,  1  Coke,  22,  b.  23. 

Another  division  of  corporations  is  into  public  and  private.  Public  corpora- 
tions are  generally  esteemed  such  as  exist  for  public  political  purposes  only, 
such  as  towns,  cities,  parishes  and  counties;  and  in  many  respects  they  are  so, 
although  they  involve  some  private  interests;  but  strictly  speaking,  public  cor- 
porations are  such  only  as  are  founded  by  the  government  for  public  purposes, 
where  the  whole  interests  belong  also  to  the  government.  If,  therefore,  the  * 
foundation  be  private,  though  under  the  charter  of  the  government,  the 
corporation  is  private,  however  extensive  the  uses  may  be  to  which  it  is  de- 
voted, either  by  t*he  bounty  of  the  founder,  or  the  nature  and  objects  of  the 
institution.  For  instance,  a  bank  created  by  the  government  for  its  own  uses, 
whoso  stock  is  exclusively  owned  by  the  government,  is,  in  the  strictest  sense, 
a  public  corporation.  So  a  hospital  created  and  endowed  by  the  government 
for  general  charity.  But  a  bank  whose  stock  is  owned  by  private  persons  is  a 
private  corporation,  although  it  is  erected  by  the  government,  and  its  objects 
and  operations  partake  of  a  public  nature.  The  same  doctrine  may  be  affirmed 
of  insurance,  canal,  bridge  and  turnpike  companies.  In  all  these  cases  the  uses 
may,  in  a  certain  sense,  be  called  public,  but  the  corporations  are  private;  as 
much  so,  indeed,  as  if  the  franchises  were  vested  in  a  single  person.  This 
reasoning  applies  in  its  full  force  to  eleemosynary  corporations.  A  hospital 
founded  by  a  private  benefactor  is,  in  point  of  law,  a  private  corporation,  al- 
though dedicated  by  its  charter  to  general  charity.  So  a  college  founded  and 
endowed  in  the  same  manner,  although  being  for  the  promotion  of  learning 
and  piety,  it  may  extend  its  charity  to  scholars  from  every  class  in  the  com- 
munity, and  thus  acquire  the  character  of  a  public'  institution.  This  is  the 
unequivocal  doctrine  of  the  authorities,  and  cannot  be  shaken  but  by  under- 
mining the  most  solid  foundations  of  the  common  law.  Philips  v.  Bury,  1  Ld. 
Raym.,  5,  9;  S.  C,  2  Term  R,  346. 

It  was  indeed  supposed  at  the  argument,  that  if  the  uses  of  an  eleemosynary 
corporation  be  for  general  charity,  this  alone  would  constitute  it  a  public  cor- 
poration. But  the  law  is  certainly  not  so.  To  be  sure,  in  a  certain  sense,  every 
charity  which  is  extensive  in  its  reach  may  be  called  a  public  charity,  in  con- 
tradistinction to  a  charity  embracing  but  a  few  definite  objects.  In  this  sense 
the  language  was  unquestionably  used  by  Lord  Ilardwiokc,  in  the  case  cited  at 
the  argument.  Attorney-General  v.  Pearse,  2  Atk.,  87;  1  Bac.  Abr.,  tit.  Char- 
itable Uses,  £.,  589.  And,  in  this  sense,  a  private  corporation  may  well  enough 
be  denominated  a  public  charity.    So  it  would  be  if  the  endowment,  instead  of 

878 


§  2109.         CONSTITUTION  AND  LAWS.—  OBLIGATION  OF  CONTRACTS. 

■ 

being  vested  in  a  coqwration,  were  assigned  to  a  private  trustee;  yet  in  such  a 
case  no  one  would  imagine  that  the  trust  ceased  to  be  private,  or  the  funds  be- 
came public  property.  That  the  mere  act  of  incorporation  will  not  change 
the  charity  from  a  private  to  a  public  one  is  most  distinctly  asserted  in  the 
authorities.  Lord  Hardwicke,  in  the  case  already  alluded  to,  says,  "  the  char- 
ter of  the  crown  cannot  make  a  charity  more  or  less  public,  but  only  more 
permanent  than  it  would  otherwise  be;  but  it  is  the  extensiveness  which  will 
constitute  it  a  public  one.  A  devise  to  the  poor  of  the  parish  is  a  public  charity. 
Where  testators  leave  it  to  the  discretion  of  a  trustee  to  choose  out  the  objects, 
though  each  particular  object  may  be  said  to  be  private,  yet,  in  the  extensive- 
ness of  the  benefit  accruing  from  them,  they  may  properly  be  called  public 
charities.  A  sum  to  be  disposed  of  hy  A  B,  and  his  executors,  at  their 
discretion,  among  poor  housekeepers,  is  of  this  kind."  The  charity  then,  may, 
in  this  sense,  be  public,  although  it  may  be  administered  by  private  trustees; 
and,  for  the  same  reason,  it  may  thus  be  public,  though  administered  b\''  a 
private  corporation.  The  fact,  then,  that  the  charity  is  public,  affords  no  proof 
that  the  corporation  is  also  public;  and,  consequently,  the  argument,  so  far  as 
it  is  built  on  this  foundation,  falls  to  the  ground.  If,  indeed,  the  argument 
were  correct,  it  would  follow  that  almost  every  hospital  and  college  would  be 
a  public  corporation;  a  doctrine  utterly  irreconcilable  with  the  whole  current 
of  decisions  since  the  time  of  Lord  Coke.  The  Case  of  Sutton's  Hospital,  10 
Coke,  23. 

§  2109.  A  chaintable  corporation  is  not  per  se  a  public  corporation. 

When,  then,  the  argument  assumes  that,  because  the  charity  is  public,  the 
corporation  is  public,  it  manifestly  confounds  the  popular  with  the  strictly  legal 
sense  of  the  terms.  And  if  it  stopped  here,  it  would  not  be  very  material  to 
correct  the  error.  But  it  is  on  this  foundation  that  a  superstructui-e  is  erected, 
which  is  to  compel  a  surrender  of  the  cause.  When  the  corporation  is  said  at 
the  bar  to  be  public,  it  is  not  merely  meant  that  the  whole  community  may  be 
the  prop)er  objects  of  the  bounty,  but  that  the  government  have  the  sole 
right,  as  trustees  of  the  public  interests,  to  regulate,  control  and  direct  the  cor- 
poration and  its  funds  and  its  franchises  at  its  own  good  will  and  pleasure. 
Kow,  such  an  authority  does  not  exist  in  the  government,  except  where  the 
corporation  is,  in  the  strictest  sense,  public;  that  is,  where  its  whole  interests 
and  franchises  are  the  exclusive  property  and  domain  of  the  government  itself. 
If  it  had  been  otherwise,  courts  of  law  would  have  been  spared  many  labori- 
ous adjudications  in  respect  to  eleemosynary  corporations,  and  the  visitatorial 
powers  over  them,  from  the  time  of  Lord  Holt  down  to  the  present  day. 
Philips  V.  Bury,  1  Ld.  Raym.,  5;  S.  C,  Comb.,  265;  Holt,  715;  1  Show.,  360;'^4 
Mod.,  106;  Skin.,  447,  and  Ld.  Holt's  opinion  from  his  own  MS.,  in  2  Term 
R.,  346.  Nay,  more,  private  trustees  for  charitable  purposes  would  have  been 
liable  to  have  the  property  confided  to  their  care  taken  away  from  them  with- 
out any  assent  or  default  on  their  part,  and  the  administration  submitted,  not 
to  the  control  of  law  and  equity,  but  to  the  arbitrary  discretion  of  the  govern- 
ment. Yet  who  ever  thought  before,  that  the  munificent  gifts  of  private 
donors  for  general  charity  became  instantaneously  the  property  of  the  govern- 
ment, and  that  the  trustees  appointed  by  the  donors,  whether  corporate  or  unin- 
corporated, might  be  compelled  to  yield  up  their  rights  to  whomsoever  the 
government  might  appoint  to  administer  them?  If  we  were  to  establish  such 
a  principle,  it  would  extinguish  all  future  eleemosynary  endowments,  and  we 
should  find  as  tittle  of  public  policy  as  we  now^find  of  law  to  sustain  it. 
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§2110.  Eleemosynary  corporationa ;  their  incidents  and  responaibilitiea  dia- 
cussed. 

An  eleemosynary  corporation,  then,  upon  a  private  foundation,  being  a  pri- 
vate corporation,  it  is  next  to  be  considered  what  is  deemed  a  foundation,  and 
who  is  the  founder.  This  cannot  be  stated  with  more  brevity  and  exactness 
than  in  the  language  of  the  elegant  commentator  u|X)n  the  laws  of  England : 
"  The  founder  of  all  corporations  (says  Sir  William  Blackstone),  in  the  strictest 
and  original  sense,  is  the  king  alone,  for  he  only  can  incorporate  a  society ;  and 
in  civil  corporations,  such  as  mayor,  commonalty,  etc.,  where  there  are  no  pos- 
sessions or  endowments  given  to  the  body,  there  is  no  other  founder  but  the 
king;  but  in  eleemosynary  foundations,  such  as  colleges  and  hospitals,  where 
there  is  an  endowment  of  lands,  the  law  distinguishes  and  makes  two  species 
of  foundation,  the  one fundatio  incipienSy  or  the  incorporation,  in  which  sense 
the  king  is  the  general  founder  of  all  colleges  and  hospitals;  the  oihevfun- 
daiio  perjicienSy  or  the  dotation  of  it,  in  which  sense  the  first  gift  of  the  rev- 
enues is  the  foundation,  and  he  who  gives  them  is,  in  the  law,  the  founder; 
and  it  is  in  this  last  sense  we  generally  call  a  man  the  founder  of  a  college  or 
hospital."     1  Bl.  Com.,  480;  10  Coke,  33. 

To  all  eleemosynary  corporations  a  visitatorial  power  attaches,  as  a  neces- 
sary incident;  for  these  corporations  being  composed  of  individuals,  subject 
to  human  infirmities,  are  liable,  as  well  as  private  persons,  to  deviate  from  the 
end  of  their  institution.  The  law,  therefore,  has  provided  that  there  shall 
somewhere  exist  a  power  to  visit,  inquire  into,  and  correct  all  irregularities  and 
abuses  in  such  corporations,  and  to  compel  the  original  purposes  of  the  charity 
to  be  faithfully  fulfilled.  1  Bl.  Com.,  480.  The  nature  and  extent  of  this  vis- 
itatorial power  has  been  expounded  with  admirable  fullness  and  accuracy  by 
Lord  Holt,  in  one  of  his  most  celebrated  judgments.  Philips  v.  Bury,  1  Ld. 
R'lyro.,  5;  8.  C,  2  Term  E.,  346.  And  of  common  right,  by  the  dotation,  the 
founder  and  his  heirs  are  the  legal  visitors,  unless  the  founder  has  appointed 
and  assigned  another  person  to  be  visitor.  For  the  founder  may,  if  he  please, 
at  the  time  of  the  endowment,  part  with  his  visitatorial  power,  and  the  person 
to  whom  it  is  assigned  will,  in  that  case,  possess  it  in  exclusion  of  the  founder's 
heirs.  1  BL  Com.,  482.  This  visitatorial  power  is,  therefore,  an  hereditament, 
founded  in  property,  and  valuable  in  intendment  of  law ;  and  stands  upon  the 
maxim  that  he  who  gives  his  property  has  a  right  to  regulate  it  in  future.  It 
includes  also  the  legal  right  of  patronage,  for,  as  Lord  Holt  justly  observes, 
^  patronage  and  visitation  are  necessary  consequents  one  upon  another."  No 
technical  terms  are  necessary  to  assign  or  vest  the  visitatorial  power;  it  is 
sufficient  if,  from  the  nature  of  the  duties  to  be  performed  by  particular  persons 
under  the  charter,  it  can  be  inferred  that  the  founder  meant  to  part  with  it  in 
their  favor;  and  he  may  divide  it  among  various  persons,  or  subject  it  to  any 
modifications  or  control  by  the  fundamental  statutes  of  the  corporation.  But 
where  the  appointment  is  given  in  general  terms  the  whole  power  vests  in  the 
appointee.  Eden  v.  Foster,  2  P.  Wms.,  325;  Attorney-General  v.  Middleton, 
2  Ves.,327;  St.  John's  College  v.  Todington,  1  Bl.  Rep.,  84;  S.  C,  2  Burr.,  200; 
Attorney -General  v.  Clare  College,  3  Atk.,  662;  S.  C,  1  Ves.,  78.  In  the  con- 
struction of  charters,  too,  it  is  a  general  rule  that,  if  the  objects  of  the  charity 
are  incorporated,  as,  for  instance,  the  master  and  fellows  of  a  college,  or  the 
master  and  poor  of  a  hospital,  the  visitatorial  power,  in  the  absence  of  any 
special  appointment,  silently  vests  in  the  founder  and  his  heirs.  But  where 
trnstees  or  governors  are  incorporated  to  manage  the  charity,  the  visitatorial 

875 


§  2110.         CONSTITUTION  AND  LAWS.— OBLIGATION  OF  CONTRACTS. 

power  is  deemed  to  beloDg  to  them  in  their  corporate  character.  Philips  v. 
Bury,  1  Ld.  Raym.,  5;  S.  C,  2  Term  R,  346;  Green  v.  Rutherford,  1  Ves., 
472;  Attorney-General  v.  Middleton,  2  Yes.,  827;  Case  of  Sutton  Hospital,  10 
Coke,  23,  31. 

When  a  private  eleemosynary  corporation  is  thus  created  by  the  charter  of 
the  crown,  it  is  subject  to  no  other  control  on  the  part  of  the  crown  than  what 
is  expressly  or  implicitly  reserved  by  the  charter  itself.  Unless  a  power  be 
reserved  for  this  purpose,  the  crown  cannot,  in  virtue  of  its  prerogative,  with- 
out the  consent  of  the  corporation,  alter  or  amend  the  charter,  or  devest  the 
corporation  of  any  of  its  franchises,  or  add  to  them ;  or  add  to  or  diminish  the 
number  of  the  trustees,  or  remove  any  of  the  members,  or  change  or  control 
the  administration  of  the  charity,  or  compel  the  corporation  to  receive  a  new 
charter.  This  is  the  uniform  language  of  the  authorities,  and  forms  one  of  the 
most  stubborn  and  well  settled  doctrines  of  the  common  law.  See  Rex  v. 
Pasmore,  3  Term  R.,  199,  and  the  cases  there  cited. 

But  an  eleemosynary,  like  every  other  corporation,  is  subject  to  the  general 
law  of  the  land.  It  may  forfeit  its  corporate  franchises  by  misuser  or  non-user 
of  them.  It  is  subject  to  the  controlling  authority  of  its  legal  visitor,  who, 
unless  restrained  by  the  terms  of  the  charter,  may  amend  and  repeal  its  stat- 
utes, remove  its  officers,  correct  abuses,  and  generally  superintend  the  man- 
agement of  the  trusts.  Where,  indeed,  the  visitatorial  power  is  vested  in  the 
trustees  of  the  charity,  in  virtue  of  their  incorporation,  there  can  be  no  amotion 
of  them  from  their  corporate  capacity.  But  they  are  not,  therefore,  placed 
beyond  the  reach  of  the  law.  As  managers  of  the  revenues  of  the  corporation 
they  are  subject  to  the  general  superintending  power  of  the  court  of  chancery, 
not  as  itself  possessing  a  visitatorial  power,  or  a  right  to  control  the  charity, 
but  as  possessing  a  general  jurisdiction  in  all  cases  of  an  abuse  of  trusts  to 
redress  grievances  and  suppress  frauds.  2  Fonb.  Eq.,  B.  2,  pt.  2,  ch.  1,  sec.  1, 
note  {a) ;  Coop.  Eq.  PL,  '292 ;  2  Kyd,  Corp.,  195 ;  Green  v.  Rutherford,  1  Ves., 
462;  Attorne5^-General  v.  Foundling  Hospital,  4  Bro.  Ch.,  165;  S.  C,  2 
Ves.  Jr.,  42 ;  Eden  v.  Foster,  2  P.  Wms.,  325 ;  1  Woodes.,  476 ;  Attomey-Ghen- 
eral  v.  Price,  3  Atk.,  108;  Attorney- General  v.  Lock,  3  Atk.,  164;  Attorney- 
General  V.  Dixie,  13  Ves.  Jr.,  519;  Ex  parte  Kirkby  Ravensworth  Hospital, 
15  Ves.  Jr.,  304,  314;  Attorney-General  t;.  Earl  of  Clarendon,  17  Ves.  Jr.,  491, 
499 ;  Berkhamstead  Free  School,  2  Ves.  &  Beames,  134 ;  Attorney-General  v. 
Corporation  of  Carmarthen,  Coop.  R.,  30;  Mayor,  etc.,  of  Colchester  v.  Lowten, 
1  Ves.  &  Beames,  226 ;  Rex  th,  Watson,  2  Term  R.,  199 ;  Attorney-General  v. 
Utica  Ins.  Co.,  2  Johns.  Ch.,  371 ;  Attorney-General  v.  Middleton,  2  Ves.,  327. 
And  where  a  corporation  is  a  mere  trustee  of  a  charity,  a  court  of  equity 
will  go  yet  further;  and  though  it  cannot  appoint  or  remove  a  corporator,  it 
will  yet,  in  a  case  of  gross  fraud  or  abuse  of  trust,  take  away  the  trust  from  the 
corporation  and  vest  it  in  other  hands.  Mayor,  etc.,  of  Coventry  v.  Attorney- 
General,  7  Bro.  Pari.  Cases,  235;  Attorney-General  v.  Earl  of  Clarendon, 
17  Ves.  Jr.,  491,  499. 

Thus  much  it  has  been  thought  proper  to  premise  respecting  the  nature, 
rights  and  duties  of  eleemosynary  corporations,  growing  out  of  the  common  law. 
We  may  now  proceed  to  an  examination  of  the  original  charter  of  Dartmouth 
College.  It  begins  by  a  recital,  among  other  things,  that  the  Rev.  Eleazer 
Wheelock,  of  Lebanon,  in  Connecticut,  about  the  year  1754,  at  his  own  expense, 
on  his  own  estate,  set  on  foot  an  Indian  charity  school,  and,  by  the  assistance 
of  other  persons,  educated  a  number  of  the  children  of  the  Indians  and  em- 
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ployed  them  as  missionaries  and  schoolmasters  among  the  savage  tribes;  that 
the  design  became  reputable  among  the  Indians,  so  that  more  desired  the  edu- 
cation of  their  children  at  the  school  than  the  contributions  in  the  American 
colonies  would  support;  that  the  said  Wheelock  thought  it  expedient  to  en- 
deavor to  procure  contributions  in  England,  and  requested  the  Rev.  Nathaniel 
Whitaker  to  go  to  England,  as  his  attorney,  to  solicit  contributions,  and  also  so- 
licited the  Earl  of  Dartmouth  and  others  to  receive  the  contributions  and  become 
trustees  thereof,  which  they  cheerfully  agreed  to,  and  he  constituted  them 
trustees  accordingly,  by  a  power  of  attorney,  and  they  testified  their  acceptance 
by  a  sealed  instrument ;  that  the  said  Wheelock  also  authorized  the  trustees  to 
fix  and  determine  upon  the  place  for  the  said  school,  and,  to  enable  them  under- 
standingly  to  give  the  preference,  laid  before  them  the  several  offers  of  the  gov- 
ernments in  America,  inviting  the  settlement  of  the  school  among  them;  that  a 
large  number  of  the  proprietors  of  lands  in  the  western  parts  of  New  Hamp- 
shire, to  aid  the  design,  and  considering  that  the  same  school  might  be  enlarged 
and  improved  to  promote  learning  among  the  English,  and  to  supply  the 
churches  there  with  an  orthodox  ministry,  promised  large  tracts  of  land  for  the 
uses  aforesaid,  provided  the  school  should  be  settled  in  the  western  part  of  said 
province;  that  the  trustee^  thereupon  gave  a  preference  to  the  western  part  of 
said  province,  lying  on  Connecticut  river,  as  a  situation  most  convenient  for 
said  school ;  that  the  said  Wheelock  further  represented  the  necessity  for  a  legal 
incorporation,  in  order  to  the  safety  and  well-being  of  said  seminary,  and  its 
being  capable  of  the  tenure  and  disposal  of  lands  and  bequests  for  the  use  of 
the  same;  that,  in  the  infancy  of  said  institution,  certain  gentlemen  whom  he 
had  alreadv  nominated  in  his  last  will  (which  he  had  transmitted  to  the  trustees 
in  England)  to  be  trustees  in  America,  should  be  the  corporation  now  proposed ; 
and,  lastly,  that  there  were  already  large  contributions  for  said  school  in  the 
hands  of  the  trustees  in  England,  and  further  success  might  be  expected; 
for  which  reason  the  said  Wheelock  desired  they  might  be  invested  with  all 
that  power  therein  which  could  consist  with  their  distance  from  the  same. 
The  charter,  after  these  recitals,  declares  that  the  king,  considering  the  prem- 
ises, and  being  willing  to  encourage  the  charitable  design,  and  that  the  best 
means  of  education  might  be  established  in  New  Hampshire,  for  the  benefit 
thereof,  does,  of  his  special  grace,  certain  knowledge  and  mere  motion,  ordain 
and  grant  that  there  be  a  college  erected  in  New  Hampshire,  by  the  name  of 
Dartmouth  College,  for  the  education  and  instruction  of  youth  of  the  Indian 
tribes,  and  also  of  English  youth  and  others;  that  the  trustees  of  said  college 
shall  be  a  cor(K>ration  forever,  by  the  name  of  the  Trustees  of  Dartmouth  Col- 
lege; that  the  then  governor  of  New  Hampshire,  the  said  Wheelock,  and  ten 
other  persons  specially  named  in  the  charter,  shall  be  trustees  of  the  said  col- 
lege, and  that  the  whole  number  of  trustees  shall  forever  thereafter  consist  of 
twelve,  and  no  more ;  that  the  said  corporation  shall  have  power  to  sue  and  to 
be  sued  by  their  corporate  name,  and  to  acquire  and  hold,  for  the  use  of  the 
said  Dartmouth  College,  lands,  tenements,  hereditaments  and  franchises;  to 
receive,  purchase  and  build  any  houses  for  the  use  of  said  college  in  such  town 
in  the  western  part  of  New  Hampshire  as  the  trustees,  or  a  major  part  of  them, 
shall,  by  a  written  instrument,  agree  on ;  and  to  receive,  accept  and  dispose 
of  any  lands,  goods,  chattels,  rents,  gifts,  legacies,  etc.,  etc.,  not  exceeding  the 
yearly  value  of  6,0002.  It  further  declares  that  the  trustees,  or  a  major  part  of 
them,  regularly  convened  (for  which  purpose  seven  shall  form  a  quorum),  shall 
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have  authority  to  appoint  and  remove  the  professors,  tutors  and  other  officers 
of  the  college,  and  to  pay  them,  and  also  such  missionaries  and  schoolmasters 
as  shall  be  employed  by  the  trustees  for  instrocting  the  Indians,  salaries  and 
allowances,  as  well  as  other  corporate  expeoses,  out  of  the  corporate  funds.  It 
further  declares  that  the  said  trustees,  as  often  as  one  or  more  of  the  trustees 
shall  die,  or  by  removal  or  otherwise  shall,  according  to  their  judgment,  le- 
come  unfit  or  incapable  to  serve  the  interests  of  the  college,  shall  have  power 
to  elect  and  appoint  other  trustees  in  their  stead,  so  that,  when  the  whole 
number  shall  be  complete,  of  twelve  trustees,  eight  shall  be  resident  freeholders 
of  New  Hampshire,  and  seven  of  the  whole  number  laymen.  It  further  declares 
that  the  trustees  shall  have  power,  from  time  to  time,  to  make  and  establish  rules, 
ordinances  and  laws  for  the  government  of  the  college,  not  repugnant  to  the 
laws  of  the  land,  and  to  confer  collegiate  degrees.  It  further  appoints  the 
said  Wheelock,  whom  it  denominates  "  the  founder  of  the  college,"  to  be 
president  of  the  college,  with  authority  to  appoint  his  successor,  who  shall  bo 
president  until  disapproved  of  by  the  trustees.  It  then  concludes  with  a 
direction  that  it  shall  be  the  duty  of  the  president  to  transmit  to  the  trustees  in 
England,  so  long  as  they  should  perpetuate  their  board,  and  as  there  should  be 
Indian  natives  remaining  to  be  proper  objects  of  the  bounty,  an  annual  account 
of  all  the  disbursements  from  the  donations  in  England,  and  of  the  general 
plans  and  prosperity  of  the  institution. 

Such  are  the  most  material  clauses  of  the  charter.  It  is  observable,  in  the 
first  place,  that  no  endowment  whatever  is  given  by  the  crown;  and  no  power 
is  reserved  to  the  crown  or  government  in  any  manner  to  alter,  amend  or  con- 
trol the  charter.  It  is  also  apparent,  from  the  very  terms  of  the  charter,  that 
Dr.  Wheelock  is  recognized  as  the  founder  of  the  college,  and  that  the  charter 
is  granted  upon  his  application,  and  that  the  trustees  were  in  fact  nominated 
by  him.  In  the  next  place,  it  is  apparent  that  the  objects  of  the  institution  are 
purely  charitable,  for  the  distribution  of  the  private  contributions  of  private 
benefactors.  The  charity  was,  in  the  sense  already  explained,  a  public  charity ; 
that  is,  for  the  general  promotion  of  learning  and  piety;  but,  in  this  respect,  it 
was  just  as  much  public  before  as  after  the  incorporation.  The  only  effect  of 
the  charter  was  to  give  permanency  to  the  design,  by  enlarging  the  sphere  of 
its  action,  and  granting  a  perpetuity  of  corporate  powers  and  franchises,  the 
better  to  secure  the  administration  of  the  benevolent  donations.  As  founder, 
too,  Dr.  Wheelock  and  his  heirs  would  have  been  completely  clothed  with  the 
visitatorial  power;  but  the  whole  government  and  control,  as  well  of  the  officers 
as  of  the  revenues  of  the  college,  being,  with  bis  consent,  assigned  to  the  trust- 
ees in  their  corporate  character,  the  visitatorial  power,  which  is  included  in 
this  authority,  rightfully  devolved  on  the  trustees.  As  managers  of  the  prop- 
erty and  revenues  of  the  corporation,  they  were  amenable  to  the  jurisdiction  of 
the  judicial  tribunals  of  the  state;  but,  as  visitors,  their  discretion  was  limited 
only  by  the  charter,  and  liable  to  no  supervision  or  control,  at  least,  unless  it 
was  fraudulently  misapplied. 

From  this  summary  examination,  it  follows  that  Dartmouth  College  was, 

under  its  original  charter,  a  private  eleemosynary  corporation,  endowed  with 

the  usual  privileges  and  franchises  of  such  corporations,  and,  among  others, 

with  a  legal  perpetuity,  and  was  exclusively  under  the  government  and  control 

of  twelve  trustees,  who  were  to  be  elected  and  appointed,  from  time  to  time,  by 

the  existing  board,  as  vacancies  or  removals  should  occur. 
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§  21 1 1.  A  charter  or  grant  from  the  king  of  England  is  a  contract. 

We  are  now  led  to  the  consideration  of  the  first  question  in  the  cause: 
whether  this  charter  is  a  contract,  within  the  clause  of  the  constitution  prohib- 
iting the  states  from  passing  any  law  impairing  the  obligation  of  contracts.  In 
the  case  of  Fletcher  v.  Peck,  6  C.,  87, 136,  this  court  laid  down  itsexposition  of 
the  word  '*  contract,"  in  this  clause,  in  the  following  manner:  "A  contract  is  a 
compact  between  two  or  more  persons,  and  is  either  executory  or  executed. 
An  executory  contract  is  one  in  which  a  party  binds  himself  to  do  or  not  to  do 
a  particular  thing.  A  contract  executed  is  one  in  which  the  object  of  the  con- 
tract is  performed ;  and  this,  says  Blackstone,  differs  in  nothing  from  a  grant. 
A  contract  executed,  as  well  as  one  that  is  executory,  contains  obligations  bind- 
ing on  the  parties.  A  grant,  in  its  own  nature,  amounts  to  an  extinguishment 
of  the  right  of  the  grantor,  and  implies  a  contract  not  to  reassert  that  right. 
A  party  is  always  estopped  by  his  own  grant."  This  language  is  perfectly  un- 
ambiguous, and  was  used  in  reference  to  a  grant  of  land  by  the  governor  of  a 
state  under  a  legislative  act.  It  determines,  in  the  most  unequivocal  manner, 
that  the  grant  of  a  state  is  a  contract  within  the  clause  of  the  constitution  now 
in  question,  and  that  it  implies  a  contract  not  to  reassume  the  rights  granted. 
A  fortiori^  the  doctrine  applies  to  a  charter  or  grant  from  the  king. 

§  2112.  The  grant  to  Dartmouth  College  was  supported  by  a  valuahle  consid- 
eration, 

But  it  is  objected  that  the  charter  of  Dartmouth  College  is  not  a  contract 
contemplated  by  the  constitution,  because  no  valuable  consideration  passed  to 
the  king  as  an  equivalent  for  the  grant,  it  purporting  to  be  granted  ex  tnei'o 
moiu;  and  further, -that  no  contracts  merely  voluntary  are  within  the  prohib- 
itory clause.  It  must  be  admitted  that  mere  executorj-  contracts  cannot  be 
enforced  at  law,  unless  there  be  a  valuable  consideration  to  sustain  them;  and 
the  constitution  certainly  did  not  mean  to  create  any  new  obligations,  or  give 
any  new  efficacy  to  nude  pacts.  But  it  must,  on  the  other  hand,  be  also 
admitted  that  the  constitution  did  intend  to  preserve  all  the  obligatory  force 
of  contracts,  which  they  have  by  the  general  principles  of  law.  Now,  when  a 
contract  has  once  passed,  bona  fide^  into  grant,  neither  the  king  nor  any  private 
person,  who  may  be  the  grantor,  can  recall  the  grant  of  the  property,  although 
the  conveyance  may  have  been  purely  voluntary.  A  gift,  completely  executed, 
is  irrevocable.  The  property  conveyed  by  it  becomes,  as  against  the  donor,  the 
absolute  property  of  the  donee;  and  no  subsequent  change  of  intention  of  the 
donor  can  change  the  rights  of  the  donee.  2  Bl.  Com.,  441 ;  Jenk.  Cent.,  104. 
And  a  gift  by  the  crown  of  incorporeal  hereditaments,  such  as  corporate  fran- 
chises, when  executed,  comes  completely  within  the  principle,  and  is,  in  the 
strictest  sense  of  the  terms,  a  grant.  2  Bl.  Com.,  31-7,  346;  Shep.  Touch., 
ch.  12,  p.  228.  Was  it  ever  imagined  that  land,  voluntarily  granted  to  any 
person  by  a  state,  was  liable  to  be  resumed  at  its  own  good  pleasure?  Such  a 
pretension  would,  under  any  circumstances,  be*  truly  alarming;  but,  in  a  coun- 
try like  ours,  where  thousands  of  land  titles  had  their  origin  in  gratuitous 
grants  of  the  states,  it  would  go  far  to  shake  the  foundations  of  the  best  settled 
estates.  And  a  grant  of  franchises  is  not,  in  point  of  principle,  distinguishable 
from  a  grant  of  any  other  property.  If,  therefore,  this  charter  were  a  pure 
donation,  Avhen  the  grant  was  complete  and  accepted  by  the  grantees,  it  in- 
volved a  contract  that  the  grantees  should  hold,  and  the  grantor  should  not 
resume,  the  grant,  as  much  as  if  it  had  been  founded  on  the  most  valuable  con* 
sideration. 
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But  it  is  not  admitted  that  this  charter  was  not  granted  for  what  the  law 
deems  a  valuable  consideration.  For  this  purpose,  it  matters  not  how  trifling 
the  consideration  may  be;  a  pepper-corn  is  as  good  as  a  thousand  dollars.  Nor 
is  it  necessary  that  the  consideration  should  be  a  benefit  to  the  grantor.  It  is 
sufficient  if  it  import  damage  or  loss,  or  forbearance  of  benefit,  or  any  act  done 
or  to  be  done,  on  the  part  of  the  grantee.  It  is  unnecessary  to  state  cases; 
they  are  familiar  to  the  mind  of  every  lawyer.  Pillans  v.  Van  Mierop,  per 
Yates,  J.,  3  Burr.,  1663;  Forth  v.  Staunton,  1  Saund.,  211;  Williams'  note  2, 
and  the  cases  there  cited. 

AVith  these  principles  in  view  let  us  now  examine  the  terms  of  this  charter. 
It  purports,  indeed,  on  its  face,  to  be  granted  "  of  the  special  grace,  certain 
knowledge  and  mere  motion"  of  the  king;  but  these  words  were  introduced 
for  a  very  different  purpose  from  that  now  contended  for.  It  is  a  general  role 
of  the  common  law  (the  reverse  of  that  applied  in  ordinary  cases),  that  a  grant 
of  the  king,  at  the  suit  of  the  grantee,  is  to  be  construed  most  beneficially  for 
the  king,  and  most  strictly  against  the  grantee.  Wherefore  it  is  usual  to  insert 
in  the  king's  grants  a  clause  that  they  are  made,  not  at  the  suit  of  the  grantee, 
but  of  the  special  grace,  certain  knowledge  and  mere  motion  of  the  king;  and 
then  they  receive  a  more  liberal  construction.  This  is  the  true  object  of  the 
clause  in  question,  as  we  are  informed  by  the  most  accurate  authorities.  2  Bl. 
Com.,  347;  Finch's  Law,  100,  10  Rep.,  112;  1  Shep.  Abridg.,  136;  Bull.  N.  P., 
136.  But  the  charter  also,  on  its  face,  purports  to  be  granted  in  consideration 
of  the  premises  in  the  introductory  recitals.  Now,  among  these  recitals,  it  ap- 
pears that  Dr.  Wheelock  had  founded  a  charity  school  at  his  own  expense  on 
his  own  estate;  that  divers  contributions  had  been  made  in  the  colonies,  by 
others,  for  its  support;  that  new  contributions  had  been  made,  and  were  mak- 
ing, in  England  for  this  purpose,  and  were  in  the  hands  of  trustees  appointed 
by  Dr.  Wheelock  to  act  in  his  behalf;  that  Dr.  Wheelock  had  consented  to 
have  the  school  established  at  such  other  place  as  the  trustees  should  select ; 
that  offers  had  been  made  by  several  of  the  governments  in  America,  inviting 
the  establishment  of  the  school  among  them ;  that  offers  of  land  had  also  been 
made  by  divers  proprietors  of  lands  in  the  western  parts  of  New  Hampshire, 
if  the  school  should  be  established  there;  that  the  trustees  had  finally  con- 
sented to  establish  it  in  New  Hampshire;  and  that  Dr.  Wheelock  represented 
that,  to  effectuate  the  purposes  of  all  parties,  an  incorporation  was  necessary. 
(3an  it  be  truly  said  that  these  recitals  contain  no  legal  consideration  of  benefit 
to  the  crown,  or  of  forbearance  of  benefit  on  the  other  side?  Is  there  not  an 
implied  contract  by  Dr.  Wheelock,  if  a  charter  is  granted,  that  the  school  shall 
be  removed  from  his  estate  to  New  Hampshire?  and  that  he  will  relinquish  all 
his  control  over  the  funds  collected,  and  to  be  collected,  in  England,  under  his 
auspices  and  subject  to  his  authority?  that  he  will  yield  up  the  management  of 
his  charity  school  to  the  trustees  of  the  college?  that  he  will  relinquish  all  the 
offers  made  by  other  American  governments,  and  devote  his  patronage  to  this 
institution?  It  will  scarcely  be  denied  that  he  gave  up  the  right  any  longer  to 
maintain  the  charity  school  already  established  on  his  own  estate,  and  that  the 
funds  collected  for  its  use,  and  subject  to  his  management,  were  yielded  up  by 
him  as  an  endowment  of  the  college.  The  very  language  of  the  charter  sup- 
poses him  to  be  the  legal  owner  of  the  funds  of  the  charity  school,  and,  in 
virtue  of  this  endowment,  declares  him  the  founder  of  the  college.  It  matters 
not  whether  the  funds  were  great  or  small;  Dr.  Wheelock  had  procured  them 
by  his  own  influence,  and  thev  were  under  his  control,  to  be  applied  to  the 
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support  of  bis  charity  school;  and  when  he  relinquished  this  control,  he  relin- 
quished  a  right  founded  in  property  acquired  by  his  labors.  Besides,  Dr.  Whee- 
lock  impliedly  agreed  to  devote  his  future  services  to  the  college,  when  erected, 
by  becoming  president  thereof,  at  a  period  when  sacriBces  must  necessarily  be 
made  to  accomplish  the  great  design  in  view.  If,  indeed,  a  pepper-corn  be,  in 
the  eye  of  the  law,  of  sufficient  value  to  found  a  contract  as  upon  a  valuable 
consideration,  are  these  implied  agreements,  and  these  relinquishments  of  right 
and  benefit,  to  be  deemed  wholly  worthless?  It  has  never  been  doubted  that 
an  agreement  not  to  exercise  a  trade  in  a  particular  place  was  a  sufficient  con- 
sideration to  sustain  a  contract  for  the  payment  of  money.  A  fortiori,  the  re- 
linquishment of  property  which  a  person  holds,  or  controls  the  use  of,  as  a 
trust,  is  a  sufficient  consideration ;  for  it  is  parting  with  a  legal  right.  Even  a 
right  of  patronage  (Jus  patronaCus)  is  of  great  value  in  intendment  of  law. 
Nobody  doubts  that  an  advowson  is  a  valuable  hereditament;  and  yet,  in  fact, 
it  is  but  a  mere  trust,  or  right  of  nomination  to  a  benefice,  which  cannot  be 
legally  sold  to  the  intended  incumbent.     2  Bl.  Com.,  22,  note  by  Christian. 

In  respect  to  Dr.  Wheelock,  then,  if  a  consideration  be  necessary  to  support 
the  charter  as  a  contract,  it  is  to  be  found  in  the  implied  stipulations,  on  his 
part,  in  the  charter  itself.  He  relinquished  valuable  rights,  and  undertook  a 
laborious  office,  in  consideration  of  the  grant  of  the  incorporation.  This  is 
not  alL  A  charter  may  be  granted  upon  an  executory,  as  well  as  an  executed 
or  present,  consideration.  When  it  is  granted  to  persons  who  have  not  made 
application  for  it  until  their  acceptance  thereof,  the  grant  is  yet  in  fieri.  Upon 
the  acceptance  there  is  an  implied  contract  on  the  part  of  the  grantees,  in  con- 
sideration of  the  charter,  that  they  will  perform  the  duties  and  exercise  the 
authorities  conferred  by  it.  This  was  the  doctrine  asserted  by  the  late  learned 
Mr.  Justice  BuUer,  in  a  modern  case.  Rex  v,  Pasmore,  8  Term  R,  199,  239, 
246.  lie  there  said:  ^'  I  do  not  know  how  to  reason  on  this  point  better  than 
in  the  manner  urged  by  one  of  the  relator's  counsel,  who  considered  the  grant 
of  incorporation  to  be  a  compact  between  the  crown  and  a  certain  number  of 
the  subjects,  the  latter  of  whom  undertake,  in  consideration  of  the  privileges 
which  are  bestowed,  to  exert  themselves  for  the  good  government  of  the  place  " 
(that  is,  the  place  incorporated).  It  will  not  be  pretended  that  if  a  charter  be 
granted  for  a  bank,  and  t^e  stockholders  pay  in  their  own  funds,  the  charter  is 
to  be  deemed  a  grant  without  consideration,  and,  therefore,  revocable  at  the 
pleasure  of  the  grantor.  Yet  here  the  funds  are  to  be  managed  and  the  serv* 
ices  performed  exclusively  for  the  use  and.  benefit  of  the  stockholders  them- 
selves. And  where  the  grantees  are  mere  trustees  to  perform  services  without 
reward,  exclusively  for  the  benefit  of  others,  for  public  charity,  can  it  be  rea- 
sonably argued  that  these  services  are  less  valuable  to  the  government  than  if 
performed  for  the  private  emolument  of  the  trustees  themselves?  In  respect, 
then,  to  the  trustees,  also,  there  was  a  valuable  consideration  for  the  charter, 
the  consideration  of  services  agreed  to  be  rendered  by  them  in  execution  of  a 
charter  from  which  they  could  receive  no  private  remuneration. 

There  is  yet  another  view  of  this  part  of  the  case  which  deserves  the  most 
weighty  consideration.  The  corporation  was  expressly  created  for  the  purpose 
of  distributing,  in  perpetuity,  the  charitable  donations  of  private  benefactors. 
By  the  terms  of  the  charter  the  trustees  and  their  successors,  in  their  corporate 
capacity,  were  to  receive,  hold  and  exclusively  manage  all  the  funds  so  contrib- 
uted. The  crown,  then,  upon  the  face  of  the  charter,  pledged  its  faith  that 
the  donations  of  private  benefactors  should  be  perpetually  devoted  to  their 
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original  ]Mnrposes,  without  any  interference  on  its  own  part,  and  should  be  forever 
administered  by  the  trustees  of  the  corporation,  unless  its  corporate  franohises 
should  be  taken  avray  by  due  process  of  law.  From  the  very  nature  of  the 
case,  therefore,  there  was  an  implied  contract,  on  the  part  of  the  crown,  with 
every  benefactor,  that,  if  he  would  give  his  money,  it  should  be  deemed  a  char- 
ity protected  by  the  charter,  and  be  administered  by  the  corporation  accord- 
ing to  the  general  law  of  the  land.  As  soon,  then,  as  a  donation  was  made  to 
the  corporation,  there  was  an  implied  contract  springing  up,  and  founded  on  a 
valuable  consideration,  that  the  crown  would  not  revoke  or  alter  the  charter, 
or  change  its  administration,  without  the  consent  of  the  corporation.  There 
was  also  an  implied  contract  between  the  corporation  itself  and  every  benefac- 
tor upon  a  like  consideration,  that  it  would  administer  his  bounty  according  to 
the  terms,  and  for  the  objects,  stipulated  in  the  charter. 

In  every  view  of  the  case,  if  a  consideration  were  necessary  (which  I  utterly 
deny)  to  make  the  charter  a  valid  contract,  a  valuable  consideration  did  exist, 
as  to  the  founder,  the  trustees  and  the  benefactors.  And  upon  the  soundest 
legal  principles  the  charter  may  be  properly  deemed,  according  to  the  various 
aspects  in  which  it  is  viewed,  as  a  several  contract  with  each  of  these  parties, 
in  virtue  of  the  foundation  or  the  endowment  of  the  college,  or  the  acceptance 
of  the  charter,  or  the  donations  to  the  charity.  And  here  we  might  pause ;  but 
there  is  yet  remaining  another  view  of  the  subject  which  cannot  consistently 
be  passed  over  without  notice.  It  seems  to  be  assumed  by  the  argument  of  the 
defendant's  counsel  that  there  is  no  contract  whatsoever,  in  virtue  of  the  char- 
ter, between  the  crown  and  the  corporation  itself.  But  it  deserves  considera- 
tion, whether  this  assumption  can  be  sustained  upon  a  solid  foundation. 

If  this  had  been  a  new  charter  granted  to  an  existing  corporation,  or  a  grant 
of  lands  to  an  existing  corporation,  there  could  not  have  been  a  doubt  that  the 
grant  would  have  been  an  executed  contract  with  the  corporation ;  as  much  so 
as  if  it  had  been  to  any  private  person.  But  it  is  supposed  that,  as  this  corpo- 
ration was  not  then  in  existence,  but  was  created  and  its  franchises  bastowed 
una  flatu^  the  charter  cannot  be  construed  a  contract,  because  there  was  no 
person  in  rerum  natura  with  whom  it  might  be  made.  Is  this,  however,  a  just 
and  legal  view  of  the  subject?  If  the  corporation  had  no  existence  so  as  to 
become  a  contracting  party,  neither  had  it  for  the  purpose  of  receiving  a  grant 
of  the  franchises.  The  truth  is,  that  there  may  be  a  priority  of  operation  of 
things  in  the  same  grant;  and  the  law  distinguishes  and  gives  such  priority, 
wherever  it  is  necessary  to  effectuate  the  objects  of  the  grant.  Case  of  Sutton's 
Hospital,  10  Coke,  23;  Bucklandy.  Fowcher,  cited  10  Coke,  27,  28;  and  recog- 
nized in  Attorney-General  v,  Bowyer,  3  Ves.  Jr.,  714,  726,  727;  S.  P.,  High- 
more  on  Mortm.,  200,  etc.  From  the  nature  of  things,  the  artificial  person 
called  a  corporation  must  be  created  before  it  can  be  capable  of  taking  any- 
thing. When,  therefore,  a  charter  is  granted,  and  it  brings  the  corporation 
into  existence  without  any  act  of  the  natural  persons  who  compose  it,  and  giv^es 
such  corporation  any  privileges,  franchises  or  property,  the  law  deems  the  cor- 
poration to  be  first  brought  into  existence  and  then  clothes  it  with  the  granted 
liberties  and  property.  When,  on  the  other  hand,  the  corporation  is  to  be 
brought  into  existence  by  some  future  acts  of  the  corporators,  the  franchises  re- 
main in  abeyance  until  such  acts  are  done,  and  when  the  corporation  is  brought 
into  life  the  franchises  instantaneously  attach  to  it  There  may  be,  in  intend- 
ment of  law,  a  priority  of  time,  even  in  an  instant,  for  this  purpose.     Case  of 

Sutton's  Hospital,  10  Coke,  23;  Buckland  v.  Fowcher,  cited  10  Coke,  27,  28; 
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and  recognized  in  Attorney-General  v,  Bowyer,  3  Ves.  Jr.,  714,  726,  727;  S.  P., 
Highmore  on  Mortm.,  200,  etc.  And  if  the  corporation  have  an  existence  be- 
fore the  grant  of  its  other  franchises  attaches,  what  more  difficulty  is  there  in 
deeming  the  grant  of  these  franchises  a  contract  with  it,  than  if  granted  by 
another  instrument  at  a  subsequent  period  ?  It  behooves  those,  also,  who  hold 
that  a  grant  to  a  corporation,  not  then  in  existence,  is  incapable  of  being 
deemed  a  contract  on  that  account,  to  consider  whether  they  do  not  at  the 
same  time  establish  that  the  grant  itself  is  a  nullity  for  precisely  the  same 
reason.  Yet  such  a  doctrine  would  strike  us  all  as  pregnant  with  absurdity, 
since  it  would  prove  that  an  act  of  incorporation  could  never  confer  any 
authorities,  or  rights,  or  property,  on  the  corporation  it  created.  It  may  be 
admitted  that  two  parties  are  necessary  to  form  a  perfect  contract;  but  it  is 
denied  that  it  is  necessary  that  the  assent  of  both  parties  must  be  at  the  same 
time.  If  the  legislature  were  voluntarily  to  grant  land  in  fee  to  the  first  child 
of  A,  to  be  hereafter  born,  as  soon  as  such  child  should  be  born  the  estate 
would  vest  in  it.  Would  it  be  contended  that  such  grant,  when  it  took  effect, 
was  revocable,  and  not  an  executed  contract,  upon  the  acceptance  of  the  estate? 
The  same  question  might  be  asked  in  a. case  of  a  gratuitous  grant  by  the  king 
or  the  legislature  to  A  for  life,  and  afterwards  to  the  heirs  of  B,  who  is  then 
living.  Take  the  case  of  a  bank,  incorporated  for  a  limited  period,  upon  the 
express  condition  that  it  shall  pay  out  of  its  corporate  funds  a  certain  sum,  as 
the  consideration  for  the  charter,  and  after  the  corporation  is  organized  a  pay* 
ment  duly  made  of  the  sum  out  of  the  corporate  funds;  will  it  be  contended 
that  there  is  not  a  subsisting  contract  between  the  government  and  the  corpora- 
tion, by  the  matters  thus  arising  ex  post  facto^  that  the  charter  shall  not  be 
revoked  during  the  stipulated  period?  Suppose  an  act  declaring  that  all  per- 
sons, who  should  thereafter  pay  into  the  public  treasury  a  stipulated  sum, 
should  be  tenants  in  common  of  certain  lands  belonging  to  the  state  in  certain 
proportions;  if  a  person,  afterwards  born,  pays  the  stipulated  sum  into  the 
treasury,  is  it  less  a  contract  with  him  than  it  would  be  with  a  person  in  esse 
at  the  time  the  act  passed?  We  must  admit  that  there  may  be  future  spring- 
ing contracts  in  respect  to  persons  not  now  in  esse,  or  we  shall  involve  our» 
selves  in  inextricable  difficulties.  And  if  there  may  be  in  respect  to  natural 
|)ersons,  why  not  also  in  respect  to  artificial  persons,  created  by  the  law  for 
the  very  purpose  of  being  clothed  with  corporate  powers?  I  am  unable  to  dis- 
tinguish between  the  case  of  a  grant  of  land  or  of  franchises  to  an  existing 
corporation,  and  a  like  grant  to  a  corporation  brought  into  life  for  the  very 
purpose  of  receiving  the  grant.  As  soon  as  it  is  in  esse,  and  the  franchises  and 
property  become  vested  and  executed  in  it,  the  grant  is  just  as  much  an 
executed  contract  as  if  its  prior  existence  had  been  established  for  a  century. 

§  2113*  TTie  charter  of  Dartmouth  College  is  a  contract  within  the  meaning 
of  the  word  in  article  1,  section  10,  of  the  federal  constitution. 

Supposing,  however,  that  in  either  of  the  views  which  have  been  suggested 
the  charter  of  Dartmouth  College  is  to  be  deemed  a  contract,  we  are  yet  .met 
with  several  objections  of  another  nature. 

It  is,  in  the  first  place,  contended  that  it  is  not  a  contract  within  the  pro- 
hibitory clause  of  the  constitution,  because  that  clause  was  never  intended  to 
apply  to  mere  contracts  of  civil  institution,  such  as  the  contract  of  marriage,  or 
to  grants  of  power  to  state  officers,  or  to  contracts  relative  to  their  offices,  or 
to  grants  of  trust  to  be  exercised  for  purposes  merely  public,  where  the  grantees 

take  no  beneficial  interest    It  is  admitted  that  the  state  legislatures  have 
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power  to  enlarge,  repeal  and  limit  the  authorities  of  public  officers  in  their 
official  capacities,  in  all  cases  where  the  constitutions  of  the  states  respectively 
do  not  prohibit  them;  and  this,  among  others,  for  the  very  reason  that  there 
is  no  express  or  implied  contract  that  they  shall  always,  during  their  continu- 
ance in  office,  exercise  such  authorities.  They  are  to  exercise  them  only  dar- 
ing the  good  pleasure  of  the  legislature.  But  when  the  legislature  makes  a 
contract  with  a  public  officer,  as  in  the  case  of  a  stipulated  salary  for  his  serv- 
ices during  a  limited  period,  this,  during  the  limited  period,  is  just  as  much  a 
contract,  within  the  purview  of  the  constitutional  prohibition,  as  alike  contract 
would  be  between  two  private  citizens.  Will  it  be  contended  that  the  legisla- 
ture of  a  state  can  diminish  the  salary  of  a  judge  holding  his  office  during 
good  behavior?  Such  an  authority  has  never  yet  been  asserted  to  our  knowl- 
edge. It  may  also  be  admitted  that  corporations  for  mere  public  government, 
such  as  towns,  cities  and  counties,  may  in  many  respects  be  subject  to  legisla- 
tive control.  But  it  will  hardly  be  contended  that,  even  in  respect  to  such  cor- 
porations, the  legislative  power  is  so  transcendent  that  it  ma}^  at  its  w^ill,  take 
away  the  private  property  of  the  corporation,  or  change  the  uses  of  its  private 
funds  acquired  under  the  public  faith.  Can  the  legislature  confiscate  to  its 
own  use  the  private  funds  which  a  municipal  corporation  holds  under  its  char- 
ter, without  any  default  or  consent  of  the  corporators?  If  a  municipal  corpo- 
ration be  capable  of  holding  devises  and  legacies  to  charitable  uses  (as  many 
municipal  corporations  are),  does  the  legislature,  under  our  forms  of  limited 
government,  possess  the  authority  to  seize  upon  those  funds,  and  appropriate 
them  to  other  uses,  at  its  own  arbitrary  pleasure,  against  the  will  of  the  donors 
and  donees?  From  the  very  nature  of  our  governments,  the  public  faith  is 
pledged  the  other  way;  and  that  pledge  constitutes  a  valid  compact;  and  that 
compact  is  subject  only  to  judicial  inquiry,  construction  and  abrogation.  This 
court  have  already  had  occasion,  in  other  causes,  to  express  their  opinion  on 
this  subject;  and  there  is  not  the  slightest  inclination  to  retract  it.  Terret  v. 
Taylor,  9  Oranch,  43;  Town  of  Pawlet  v.  Clark,  9  Cranch,  292. 

As  to  the  case  of  the  contract  of  marriage,  which  the  argument  supposes  not 
to  be  within  the  reach  of  the  prohibitory  clause,  because  it  is  matter  of  civil 
institution,  I  profess  not  to  feel  the  weight  of  the  reason  assigned  for  the  ex- 
ception. In  a  legal  sense,  all  contracts  recognized  as  valid  in  any  country  may 
be  properly  said  to  be  matters  of  civil  institution,  since  they  obtain  their  obli- 
gation and  construction  Jure  loci  contractus.  Titles  to  land,  constituting  part 
of  the  public  domain,  acquired  by  grants  under  the  provisions  of  existing  laws 
by  private  persons,  are  certainly  contracts  of  civil  institution.  Tot  no  one  ever 
supposed  that,  when  acquired  bo7ia  jide^  they  were  not  beyond  the  reach  of  leg- 
islative revocation.  And  so,  certainly,  is  the  established  doctrine  of  this  court 
Terret  v.  Taylor,  9  Cranch,  43 ;  Town  of  Pawlet  v.  Clark,  9  Cranch,  292.  A 
general  law  regulating  divorces  from  the  contract  of  marriage,  like  a  law  regu- 
lating remedies  in  other  cases  of  breaches  of  contracts,  is  not  necessarily  a  law 
impairing  the  obligation  of  such  a  contract.  See  Holmes  v,  Lansing,  3  Johns. 
Cas.,  73.  It  may  be  the  only  effectual  mode  of  enforcing  the  obligations  of 
the  contract  on  both  sides.  A  law  punishing  a  breach  of  a  contract,  by  impos- 
ing a  forfeiture  of  the  rights  acquired  under  it,  or  dissolving  it  because  the 
mutual  obligations  were  no  longer  observed,  is  in  no  correct  sense  a  law  impair- 
ing the  obligations  of  the  contract.  Could  a  law,  compelling  a  specific  per- 
formance by  giving  a  new  remedy,  be  justly  deemed  an  excess  of  legislative 
power?    Thus  far  the  contract  of  marriage  has  been  considered  with  reference 
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to  general  laws  regulating  divoroes  upon  -breaches  of  that  contract.  But  if 
the  argument  means  to  assert  that  the  legislative  power  to  dissolve  such  a  con- 
tract, without  any  breach  on  either  side,  against  the  wishes  of  the  parties,  and 
without  any  judicial  inquiry  to  ascertain  a  breach,  I  certainly  am  not  prepared 
to  admit  such  a  power,  or  that  its  exercise  would  not  entrench  upon  the  pro- 
hibition of  the  constitution.  If,  under  the  faith  of  existing  laws,  a  contract  of 
marriage  be  duly  solemnized,  or  a  marriage  settlement  be  made  (and  marriage 
is  always,  in  law,  a  valuable  consideration  for  a  contract),  it  is  not  easy  to  per- 
ceive why  a  dissolution  of  its  obligations  without  any  default  or  assent  of  the 
parties  may  not  as  well  fall  within  the  prohibition  as  any  other  contract  for 
a  valuable  consideration.  A  man  has  just  as  good  a  right  to  his  wife  as  to  the 
property  acquired  under  a  marriage  contract.  He  has  a  legal  right  to  her 
society  and  her  fortune;  and  to  devest  such  right  without  his  default,  and 
against  his  will,  would  be  as  flagrant  a  violation  of  the  principles  of  justice  as 
the  confiscation  of  his  own  estate.  I  leave  this  case,  however,  to  be  settled, 
when  it  shall  arise.  I  have  gone  into  it,  because  it  was  urged  with  great  ear- 
nestness upon  us,  and  required  a  reply.  It  is  sufficient  now  to  say  that,  as  at 
present  advised,  the  argument,  derived  from  this  source,  does  not  press  my  mind 
with  any  new  and  insurmountable  difficulty. 

§  2114.  Tf^  prohibitory  claicse  extends  not  ordy  to  contraeta  made  for  tlie  bene- 
fits of  the  promisees  t/iemselves,  but  also  to  titose  made  for  the  benefit  of  others. 

In  respect  also  to  grants  and  contracts,  it  would  be  far  too  narrow  a  construc- 
tion of  the  constitution  to  limit  the  prohibitory  clause  to  such  only  where  the 
parties  take  for  their  own  private  benefit.  A  grant  to  a  private  trustee  for  the 
benefit  of  a  particular  cestui  que  trusty  or  for  any  special,  private  or  public  char- 
ity, cannot  be  the  less  a  contract  because  the  trustee  takes  nothing  for  his  own 
benefit.  A  grant  of  the  next  presentation  to  a  church  is  still  a  contract, 
although  it  limit  the  grantee  to  a  mere  right  of  nomination  or  patronage.  2  BL 
Com.,  21.  The  fallacy  of  the  argument  consists  in  assuming  the  very  ground 
in  controversy.  It  is  not  admitted  that  a  contract  with  a  trustee  is  in  its  own 
nature  revocable,  whether  it  be  for  special  or  general  purposes,  for  public  char- 
ity or  particular  beneficence.  A  private  donation,  vested  in  a  trustee  for  ob- 
jects of  a  general  nature,  does  not  thereby  become  a  public  trust,  which  the 
government  may,  at  its  pleasure,  take  from  the  trustee  and  administer  in  its 
own  way.  The  truth  is  that  the  government  has  no  power  to  revoke  a  grant, 
even  of  its  own  funds,  when  given  to  a  private  person  or  a  corporation  for  spe- 
cial uses.  It  cannot  recall  its  own  endowments  granted  to  any  hospital  or  col- 
lege, or  city  or  town,  for  the  use  of  such  corporations.  The  only  authority 
remaining  to  the  government  is  judicial,  to  ascertain  the  validity  of  the  grant, 
to  enforce  its  proper  uses,  to  suppress  frauds,  and,  if  the  uses  are  charitable,  to 
secure  their  regular  administration  through  the  means  of  equitable  tribunals 
in  cases  where  there  would  otherwise  be  a  failure  of  justice. 

§  2115.  7%e  prohibitory  clause  is  not  liinited  to  contracts  respecting  property 
in  the  strict  sense  of  that  term. 

Another  objection  growing  out  of  and  connected  with  that  which  we  have 

been  considering  is,  that  no  grants  are  within  the  constitutional  prohibition 

except  such  as  respect  property  in  the  strict  sense  of  the  term ;  that  is  to  say, 

beneficial  interests  in  lands,  tenements  and  hereditaments,  etc.,  etc.,  which  may 

be  sold  by  the  grantees  for  their  own  benefit;  and  that  grants  of  franchises, 

immunities  and  authorities  not  valuable  to  the  parties  as  property  are  excluded 

from  its  purview.    No  authority  has  been  cited  to  sustain  this  distinction,  and 
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no  reason  is  perceived  to  justify  its  adoption.  There  are  many  rights,  frai>- 
chises  and  authorities  which  are  valuable  in  contemplation  of  law,  where  no 
beneficial  interest  can  accrue  to  the  possessor.  A  grant  of  the  next  presenta- 
tion to  a  church,  limited  to  the  grantee  alone,  has  been  already  mentioned.  A 
power  of  appointment,  reserved  in  a  marriage  settlement,  either  to  a  party  or 
a  stranger,  to  appoint  uses  in  favor  of  third  persons,  without  compensation,  is 
another  instance.  A  grant  of  lands  to  a  trustee  to  raise  portions  or  pay  debts 
is,  in  law,  a  valuable  grant,  and  conveys  a  legal  estate.  Even  a  power  given 
by  will  to  executors  to  sell  an  estate  for  payment  of  debts  is,  by  the  better 
opinions  and  authority,  coupled  with  a  trust  and  capable  of  survivorship.  Co. 
Lit.,  113a/  Harg.  and  Butler's  note,  2;  Sugden  on  Powers,  140;  Jackson  v. 
Jansen,  6  Johns.,  73;  Franklin  v.  Osgood,  2  Johns.  Ch.,  1;  S.  C,  14  Johns., 
527;  Zebach  v.  Smith,  3  Binn.,  69;  Moody  v,  Vandyke,  4  Binn.,  31,  37;  Attor- 
ney-General V.  Glegg,  1  Atk.,  356;  1  Bac.  Abr.,  586,  Gwillim  edit.  Many  dig- 
nities and  offices,  existing  at  common  law,  are  merely  honorary  and  without 
profit,  and  sometimes  are  onerous.  Yet  a  grant  of  them  has  never  been  sup- 
posed the  less  a  contract  on  that  account.  In  respect  to  franchises,  whether 
corporate  or  not,  which  include  a  pernancy  of  profits,  such  as  u  right  of  fish- 
ery, or  to  hold  a  ferry,  a  market  or  a  fair,  or  to  erect  a  turnpike,  bank  or  bridge,, 
there  is  no  pretense  to  say  that  grants  of  them  are  not  within  the  constitution. 
Yet  they  may,  in  point  of  fact,  be  of  no  exchangeable  value  to  the  owners. 
They  may  be  worthless  in  the  market.  The  truth,  however,  is,  that  all  incor- 
poreal hereditaments,  whether  they  be  immunities,  dignities,  offices  or  fran- 
chises, or  other  rights,  are  deemed  valuable  in  law.  The  owners  have  a  legal 
estate  and  property  in  them,  and  legal  remedies  to  support  and  recover  them  in 
case  of  any  injury,  obstruction  or  disseisin  of  them.  Whenever  they  are  the 
subjects  of  a  contract  or  grant  (hey  are  just  as  much  within  the  reach  of  the 
constitution  as  any  other  grant.  Nor  is  there  any  solid  reason  why  a  contract 
for  the  exercise  of  a  mere  authority  should  not  be  just  as  much  guarded  as  a 
contract  for  the  use  and  dominion  of  property.  Mere  naked  powers  which  are 
to  be  exercised  for  the  exclusive  benefit  of  the  grantor  are  revocable  by  him 
for  that  very  reason.  But  it  is  otherwise  where  a  power  is  to  be  exercised  in 
aid  of  a  right  vested  in  the  grantee.  We  all  know  that  a  power  of  attorney,, 
forming  a  part  of  a  security  upon  the  assignment  of  a  chose  in  acHon^  is  not 
revocable  by  the  grantor.  For  it  then  sounds  in  contract,  and  is  coupled  with 
an  interest.  Walsh  v.  Whitcomb,  2  Esp,,  565;  Bergen  v.  Bennett,  1  Cainea* 
Cases  in  Error,  1,  15;  Raymond  v.  Squire,  11  Johns.,  47.  So  if  an  estate  be 
conveyed  in  trust  for  the  grantor,  the  estate  is  irrevocable  in  the  grantee,  al- 
though he  can  take  no  beneficial  interest  for  himself.  Many  of  the  best  settled 
estates  stand  upon  conveyances  of  this  nature;  and  there  can  be  no  doubt  that 
such  grants  are  contracts  within  the  prohibition  in  question. 

In  respect  to  corporate  franchises,  they  are,  properly  speaking,  legal  estates, 
vested  in  the  corporation  itself  as  soon  as  it  is  in  esse.  Thej*^  are  not  mere 
naked  powers  granted  to  the  corporation,  but  powers  coupled  with  an  interest. 
The  property  of  the  corporation  vests  upon  the  possession  of  its  franchises;  and 
whatever  may  be  thought  as  to  the  corporators,  it  cannot  be  denied  that  the 
corporation  itself  has  a  legal  interest  in  them.  It  may  sue  and  be  sued  for 
them.  Nay,  more,  this  very  right  is  one  of  its  ordinary  franchises.  "  It  is 
likewise  a  franchise,"  says  Mr.  Justice  Blackstone,  "for  a  number  of  persons  to 
be  incorporated  and  subsist  as  a  body  politic,  with  power  to  maintain  perpetual 

succession  and  do  other  corporate  acts;  and  each  individual  member  of  such 
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corporation  is  also  said  to  have  a  franchise  or  freedom."  2  Bl.  Com,,  37; 
1  Kyd  on  Corp.,  14,  16,  In  order  to  get  rid  of  the  legal  difficulty  of  these 
franchises  being  considered  as  valuable  hereditaments  or  property,  the  counsel 
for  the  defendant  are  driven  to  contend  that  the  corporators  or  trustees  are 
mere  agents  of  the  corporation,  in  whom  no  beneficial  interest  subsists,  and  so 
nothing  but  a  naked  power  is  touched  by  removing  them  from  the  trust;  and 
then  to  hold  the  corporation  itself  a  mere  ideal  being,  capable  indeed  of  hold- 
ing property  or  franchises,  but  having  no  interest  in  them  which  can  be  the 
subject  of  contract.  Neither  of  these  positions  is  admissible.  The  former  has 
been  already  sufficiently  considered,  and  the  latter  may  be  disposed  of  in  a  few 
words.  The  corporators  are  not  mere  agents,  but  have  vested  rights  in  their 
character  as  corporators.  The  right  to  be  a  freeman  of  a  corporation  is  a  valu- 
able temporal  right.  It  is  a  right  of  voting  and  acting  in  the  corporate  con- 
cerns, which  the  law  recognizes  and  enforces,  and  for  a  violation  of  which  it 
provides  a  remedy.  It  is  founded  on  the  same  basis  as  the  right  of  voting  in 
public  elections;  it  is  as  sacred  a  right;  and  whatever  might  have  been  the 
prevalence  of  former  doubts  since  the  time  of  Lord  Holt,  such  a  right  has  al- 
ways been  deemed  a  valuable  franchise  or  privilege.  Ashby  v.  White,  2  Ld. 
Eaym.,  938;  1  Kyd  on  Corp.,  16. 

This  reasoning,  which  has  been  thus  far  urged,  applies  with  full  force  to  the 
case  of  Dartmouth  College.  The  franchises  granted  by  the  charter  were 
vested  in  the  trustees  in  their  corporate  character.  The  lands  and  other  prop- 
erty, subsequently  acquired,  were  held  by  them  in  the  same  manner.  They 
were  the  private  demesnes  of  the  corporation,  held  by  it,  not,  as  the  argu- 
ment supposes,  for  the  use  and  benefit  of  the  people  of  New  Hampshire,  but 
as  the  charter  itself  declares,  "for  the  use  of  Dartmouth  College."  There 
were  not,  and  in  the  nature  of  things  could  not  be,  any  other  cestui  que  use 
entitled  to  claim  those  funds.  They  were,  indeed,  to  be  devoted  to  the  promo- 
tion of  piety  and  learning,  not  at  large,  but  in  that  college,  and  the  establish- 
ments connected  with  it;  and  the  mode  in  which  the  charity  was  to  be  applied, 
and  the  objects  of  it,  were  left  solely  to  the  trustees,  who  were  the  legal  gov- 
ernors and  administrators  of  it.  No  particular  person  in  New  Hampshire  pos- 
sessed a  vested  right  in  the  bounty,  nor  could  he  force  himself  upon  the  trustees 
as  a  proper  object.  The  legislature  itself  could  not  deprive  the  trustees  of  the 
corporate  funds,  or  annul  their  discretion  in  the  application  of  them,  or  dis- 
tribute them  among  its  own  favorites.  Could  the  legislature  of  New  Hamp- 
shire have  seized  the  land  given  by  the  state  of  Vermont  to  the  corporation, 
and  appropriated  it  to  uses  distinct  from  those  intended  by  the  charity,  against 
the  will  of  the  trustees?  This  question  cannot  be  answered  in  the  affirmative, 
until  it  is  established  that  the  legislature  may  lawfully  take  the  property  of  A 
and  give  it  to  B;  and  if  it  could  not  take  away  or  restrain  the  corporate  funds, 
upon  what  pretense  can  it  take  away  or  restrain  the  corporate  franchises? 
"Without  the  franchises,  the  funds  could  not  be  used  for  corporate  purposes;  but 
without  the  funds,  the  possession  of  the  franchises  might  still  be  of  inestimable 
value  to  the  college,  and  to  the  cause  of  religion  and  learning. 

Thus  far,  the  rights  of  the  corporation  itself,  in  respect  to  its  property  and 
franchises,  have  been  more  immediately  considered.  But  there  are  other 
rights  and  privileges  belonging  to  the  trustees  collectively  and  severally,  which 
are  deserving  of  notice.  They  are  intrusted  with  the  exclusive  power  to  man- 
age the  funds,  to  choose  the  officers,  and  to  regulate  the  corporate  concerns, 

according  to  their  own  discretion.    The  Jus  j>aironatii8  is  vested  in  them.     The 
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visitatorial  power,  in  its  most  enlarged  extent,  also  belongs  to  them.  Wbeti 
this  power  devolves  upon  the  founder  of  a  charity,  it  is  an  hereditament,  de- 
scendible in  perpetuity  to  his  heirs,  and  in  default  of  heirs  it  escheats  to  the 
government.  Eex  v.  St.  Catherine's  Hall,  4  Term  R,  233.  It  is  a  valuable 
right  founded  in  property,  as  mach  so  as  the  right  of  patronage  in  any  other 
case.  It  is  a  right  which  partakes  of  a  judicial  nature.  May  not  the  founder 
as  justly  contract  for  the  possession  of  this  right  in  return  for  his  endowment, 
as  for  any  other  equivalent;  and  if,  instead  of  holding  it  as  an  hereditament, 
be  assigns  it  in  perpetuity  to  the  trustees  of  the  corporation,  is  it  less  a  valu- 
able hereditament  in  their  hands?  The  right  is  not  merely  a  collective  right 
in  all  the  trustees;  each  of  them  also  has  a  franchise  in  it.  Lord  Holt  says: 
**  It  is  agreeable  to  reason  and  the  rules  of  law  that  a  franchise  should  be 
vested  in  the  corporation  aggregate,  and  yet  the  benefit  redound  to  the  partic- 
ular members,  and  be  enjoyed  by  them  in  their  private  capacities.  Where  the 
privilege  of  election  is  used  by  particular  persons,  it  is  a  particular  right  vested 
in  each  particular  man."  Asbby  v.  White,  2  Ld.  Raym.,  938,  952;  Attorney- 
General  V.  Dixie,  13  Ves.  Jr.,  619.  Each  of  the  trustees  had  a  right  to  vote  in 
all  elections.  If  obstructed  in  the  exercise  of  it,  the  law  furnished  him  with 
an  adequate  recompense  in  damages.  If  ousted  unlawfully  from  his  office,  the 
law  would,  by  a  mandamuSy  compel  a  restoration. 

It  is  attempted,  however,  to  establish  that  the  trustees  have  no  interest  in 
the  corporate  franchises,  because  it  is  said  that  they  may  be  witnesses  in  a  suit 
brought  against  the  corporation.  The  case  cited  at  the  bar  certainly  goes  the 
length  of  asserting,  that,  in  a  suit  brought  against  a  charitable  corporation  for 
a  recompense  for  services  performed  for  the  corporation,  the  governors,  consti- 
tuting the  corporation  (but  whether  intrusted  with  its  funds  or  not  by  the  act 
of  incorporation  does  not  appear),  are  competent  witnesses  against  the  plaintiff. 
Weller  v.  The  Governor  of  the  Foundling  Hospital,  Peake's  N.  P.,  153.  But 
assuming  this  case  to  have  been  rightly  decided  (as  to  which,  upon  the  authori- 
ties, there  may  be  room  to  doubt),  the  corporators  being  technically  parties  to 
the  record  (Attorney-General  v.  City  of  London,  etc.,  3  Bro.  Cb.  C,  171;  S. 
C,  1  Yes.  Jr.,  243;  Burton  v.  Hinde,  5  Term  R.,  174;  Nason  v.  Thatcher,  7 
Mass.,  398;  Phillips  on  Evid.,  42,  52,  57,  and  notes;  1  Kyd  on  Corp.,  304,  etc.; 
Highmore  on  Mortm.,  514),  it  does  not  establish  that  in  a  suit  for  the  corporate 
property,  vested  in  the  trustees  in  their  corporate  capacity,  the  trustees  are  com- 
petent witnesses.  At  all  events,  it  does  not  establish  that  in  a  suit  for  the  cor- 
porate franchises  to  be  exercised  by  the  trustees,  or  to  enforce  their  visitatorial 
power,  the  trustees  would  be  competent  witnesses.  On  a  Tnandamtis  to  restore 
a  trustee  to  his  corporate  or  visitatorial  power,  it  will  not  be  contended  that  the 
trustee  is  himself  a  competent  witness  to  establish  his  own  rights  or  the  cor- 
porate rights.  Yet  why  not,  if  the  law  deems  that  a  trustee  has  no  interest  in 
the  franchise?  The  test  of  interest  assumed  in  the  argument  proves  nothing  in 
this  case.  It  is  not  enough  to  establish  that  the  trustees  are  sometimes  com- 
petent witnesses;  it  is  necessary  to  show  that  they  are  always  so  in  respect  to 
the  corporate  franchises  and  their  own.  It  will  not  be  pretended  that  in  a  suit 
for  damages  for  obstruction  in  the  exercise  of  his  official  powers,  a  trustee  is  a 
disinterested  witness.  Such  an  obstruction  is  not  a  damnum  absque  injuria. 
Each  trustee  has  a  vested  right  and  legal  interest  in  his  office,  and  it  cannot  be 
devested  but  by  due  course  of  law.  The  illustration,  therefore,  lends  no  new 
force  to  the  argument,  for  it  does  not  establish  that  when  their  own  rights  are 

in  controversy,  the  trustees  have  no  legal  interest  in  their  offices. 

888 


LAWS  AFFECTING  CORPORATIONa  §§2110,2117, 

The  prinoipal  objections  having  been  thus  answered  satisfactorily,  at  least  to 
my  own  mind,  it  remains  only  to  declare  that  my  opinion,  after  the  most  mature 
deliberation,  is,  that  the  charter  of  Dartmouth  College,  granted  in  1769,  is  a 
contract  within  the  purview  of  the  constitutional  prohibition. 

§  3 1 1 6.  ConiractA  and  property  rigkU  remained  unchanged  hy  the  Mevclution; 
liketoise  the  charter  of  Dartmouth  College. 

I  might  now  proceed  to  the  discussion  of  the  second  question ;  but  it  is  nec- 
essary previously  to  dispose  of  a  doctrine  which  has  been  very  seriously  urged 
at  the  bar,  namely,  that  the  charter  of  Dartmouth  College  was  dissolved  at  the 
Revolution,  and  is,  therefore,  a  mere  nullity.  A  case  before  Lord  Thurlow  has 
been  cited  in  support  of  this  doctrine.  Attorney-General  v.  City  of  London,  3 
Bro.  Ch.  C,  171;  S.  C,  1  Yes.  Jr.,  243.  The  principal  question  in  that  case 
was  whether  the  corporation  of  William  and  Mary^s  College,  in  Virginia 
(which  had  received  its  charter  from  King  William  and  Queen  Mary),  should 
still  be  permitted  to  administer  the  charity  under  Mr.  Boyle's  will,  no  interest 
having  passed  to  the  college  under  the  will,  but  it  acting  as  an  agent  or  trustee 
under  a  decree  in  chancery,  or  whether  a  new  scheme  for  the  administration  of 
the  charily  should  be  laid  before  the  court.  Lord  Thurlow  directed  a  new 
scheme,  because  the  college,  belonging  to  an  independent  government,  was  no 
longer  within  the  reach  of  the  court.  And  he  very  unnecessarily  added,  that 
he  could  not  now  consider  the  college  as  a  corporation,  or,  as  another  report  (1 
Yes.  Jr.,  343)  states,  that  he  could  not  take  notice  of  it  as  a  corporation,  it  not 
having  proved  its  existence  as  a  corporation  at  all.  If  by  this  Lord  Thurlow 
meant  to  declare  that  all  charters  acquired  in  America  from  the  crown  were 
destroyed  by  the  Eevolution,  his  doctrine  is  not  law;  and  if  it  had  been  true, 
it  would  equally  apply  to  all  other  grants  from  the  crown,  which  would  be 
monstrous.  It  is  a  principle  of  the  common  law,  which  has  been  recognized  as 
well  in  this  as  in  other  courts,  that  the  division  of  an  empire  works  no  forfeiture 
of  previously  vested  rights  of  property.  And  this  maxim  is  equally  consonant 
with  the  common  sense  of  mankind  and  the  maxims  of  eternal  justice.  Terret 
V.  Taylor,  9  Cranch,  43,  50;  Kelly  v.  Harrison,  2  Johns.  Cas.,  29;  Jackson  v. 
Lnnn,  3  Johns.  Cas.,  109;  Calvin's  Case,  7  Coke,  27.  This  objection,  therefore, 
raav  be  safelv  dismissed  without  further  comment. 

§  2117*  No  power  being  reserved  by  the  government  in  the  charter  to  Dart- 
mouth College^  the  New  Hampshire  laws  rnodifying  its  charter  are  unconstitu- 
tional^ being  laws  impairing  the  obligatiofis  of  contracts. 

The  remaining  inquiry  is,  whether  the  acts  of  the  legislature  of  New  Hamp- 
shire now  in  question,  or  any  of  them,  impair  the  obligations  of  the  charter  of 
Dartmouth  College.  The  attempt,  certainly,  is  to  force  upon  the  corporation  a 
new  charter  against  the  will  of  the  corporators.  Nothing  seems  better  settled 
at  the  common  law  than  the  doctrine  that  the  crown  cannot  force  upon  a 
private  corporation  a  new  charter,  or  compel  the  old  members  to  give  up  their 
own  franchises,  or  to  admit  new  members  into  the  corporation.  Rex  v.  Yice- 
Cbancellor  of  Cambridge,  3  Burr.,  1656;  Rex  v.  Pasmore,  3  Term  R.,  240;  1 
Kyd  on  Corp.,  65 ;  Rex  v.  Larwood,  Comb.,  316.  Neither  can  the  crown  com- 
pel  a  man  to  become  a  member  of  such  corporation  against  his  will.  Rex  v. 
Dr.  Askew,  4  Burr.,  2200.  As  little  has  it  been  supposed  that,  under  our  limited 
governments,  the  legislature  possessed  such  transcendent  authority.  On  one 
occasion,  a  very  able  court  held  that  the  state  legislature  had  no  authority  to 
oompel  a  person  to  become  a  member  of  a  mere  private  corporation,  created  for 

the  promotion  of  a  private  enterprise,  because  every  man  bad  a  right  to  re* 
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f  ase  a  grant.  Ellis  v,  Marshall,  2  Mass.,  269.  On  another  occasion,  the  same 
learned  court  declared  that  they  were  all  satisfied  that  the  rights  legally  vested 
in  a  corporation  cannot  be  controlled  or  destroyed  by  any  subsequent  statute 
unless  a  power  for  that  purpose  be  reserved  to  the  legislature  in  the  act  of  in- 
corporation. Wales  V.  Stetson,  2  Mass.,  143, 146.  These  principles  are  so  con- 
sonant with  justice,  sound  policy  and  legal  reasoning,  that  it  is  diflScult  to 
resist  the  impression  of  their  perfect  correctness.  The  application  of  them, 
however,  does  not,  from  our  limited  authority,  properly  belong  to  the  appellate 
jurisdiction  of  this  court  in  this  case. 

A  very  summary  examination  of  the  acts  of  New  Hampshire  will  abundantly 
show  that  in  many  material  respects  they  change  the  charter  of  Dartmouth  Col- 
lege. The  act  of  the  27th  of  June,  1816,  declares  that  the  corporation  known  by 
the  name  of  the  Trustees  of  Dartmouth  College  shall  be  called  the  Trustees  of 
Dartmouth  University.  That  the  whole  number  of  trustees  shall  be  twenty- 
one,  a  majority  of  whom  shall  form  a  quorum;  that  they  and  their  snccessora 
shall  hold,  use  and  enjoy  forever,  all  the  powers,  authorities,  rights,  property, 
liberties,  privileges  and  immunities  heretofore  held,  etc.,  by  the  Trustees  of 
Dartmouth  College,  except  where  the  act  otherwise  provides;  that  they  shall 
also  have  power  to  determine  the  times  and  places  of  their  meetings  and  man- 
ner of  notifying  the  same;  to  organize  colleges  in  the  university ;  to  establish  an 
institute,  and  elect  fellows  and  members  thereof;  to  appoint  and  displace  offi- 
cers and  determine  their  duties  and  compensation;  to  delegate  the  power  of 
supplying  vacancies  in  any  of  the  offices  of  the  university  for  a  limited  term; 
to  pass  ordinances  for  the  government  of  the  students;  to  prescribe  the  course 
of  education;  and  to  arrange,  invest  and  employ  the  funds  of  the  university. 
The  act  then  provides  for  the  appointment  of  a  board  of  twenty-five  overseers, 
fifteen  of  whom  shall  form  a  quorum,  of  whom  five  are  to  be  such  ex  officio^ 
and  the  residue  of  the  overseers,  as  well  as  the  new  trustees,  are  to  be  appointed 
by  the  governor  and  council.  The  board  of  overseers  are,  among  other  things, 
to  have  power  "to  inspect  and  confirm,  or  disapprove  and  negative,  such  votes 
and  proceedings  of  the  board  of  trustees  as  shall  relate  to  the  appointment  and 
removal  of  president,  professors  and  other  permanent  officers  of  the  university, 
and  determine  their  salaries;  to  the  establishment  of  colleges  and  professor- 
ships and  the  erection  of  new  college  buildings."  The  act  then  provides  that 
the  president  and  professors  shall  be  nominated  by  the  trustees  and  appointed 
by  the  overseers,  and  shall  be  liable  to  be  suspended  and  removed  in  the  same 
manner;  and  that  each  of  the  two  boards  of  trustees  and  overseers  shall  have 
power  to  suspend  and  remove  any  member  of  their  respective  boards.  The 
supplementary  act  of  the  18th  of  December,  1816,  declares  that  nine  trustees 
shall  form  a  quorum,  and  that  six  votes  at  least  shall  be  necessary  for  the  pas- 
sage of  any  act  or  resolution.  The  act  of  the  26th  of  December,  1816,  con- 
tains other  provisions  not  very  material  to  the  question  before  us. 

From  this  short  analysis,  it  is  apparent  that,  in  substance,  a  new  corporation 
is  created,  including  the  old  corporators  with  new  powers  and  subject  to  a  new 
control;  or  that  the  old  corporation  is  newly  organized  and  enlarged,  and 
placed  under  an  authority  hitherto  unknown  to  it.  The  board  of  trustees  are 
increased  from  twelve  to  twenty-one.  The  college  becomes  a  university.  The 
property  vested  in  the  old  trustees  is  transferred  to  the  new  board  of  trustees 
in  their  corporate  capacities.  The  quorum  is  no  longer  seven,  but  nine.  The 
old  trustees  have  no  longer  the  sole  right  to  perpetuate  their  succession  by 
electing  other  trustees,  but  the  nine  new  trustees  are  in  the  first  instance  to  be 
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appointed  by  the  governor  and  council,  and  the  new  board  are  then  to  elect 
other  trustees  from  time  to  time  as  vacancies  occnr.  The  new  board,  too,  have 
the  power  to  suspend  or  remove  any  member,  so  that  a  minority  of  the  old 
board,  co-operating  with  the  new  trustees,  possess  the  unlimited  power  to  re- 
move the  majority  of  the  old  board.  The  powers,  too,  of  the  corporation  are 
varied.  It  has  authority  to  organize  new  colleges  in  ^^the  university,  and  to 
establish  an  institute,  and  elect  fellows  and  members  thereof."  A  board  of 
overseers  is  created  (a  board  utterly  unknown  to  the  old  charter),  and  is  in- 
vested with  a  general  supervision  and  negative  upon  all  the  most  important 
acts  and  proceedings  of  the  trustees.  And  to  give  complete  effect  to  this  new 
authority,  instead  of  the  right  to  appoint,  the  trustees  are  in  future  only  to 
nominate,  and  the  overseers  are  to  approve  the  president  and  professors  of  the 
university. 

If  these  are  not  essential  changes,  impairing  the  rights  and  authorities  of  the 
trustees,  and  vitally  affecting  the  interests  and  organization  of  Dartmouth  Col- 
lege under  its  old  charter,  it  is  difficult  to  conceive  what  acts,  short  of  an  un- 
conditional repeal  of  the  charter,  could  have  that  effect.  If  a  grant  of  land  or 
franchises  be  made  to  A,  in  trust  for  special  purposes,  can  the  grant  be  re- 
voked and  a  new  grant  thereof  be  made  to  A,  B  and  0,  in  trust  for  the  same 
purposes,  without  violating  the  obligation  of  the  first  grant?  If  property  be 
vested  by  grant  in  A  and  B,  for  the  use  of  a  college  or  a  hospital  of  private 
foundation,  is  not  the  obligation  of  that  grant  impaired  when  the  estate  is 
taken  from  their  exclusive  management,  and  vested  in  them  in  common  with 
ten  other  persons?  If  a  power  of  appointment  be  given  to  A  and  B,  is  it  no 
violation  of  their  right  to  annul  the  appointment,  unless  it  be  assented  to  by 
five  other  peraons,  and  then  confirmed  by  a  distinct  body?  If  a  bank  or  insur* 
ance  company,  by  the  terms  of  its  charter,  be  under  the  management  of  directors 
elected  by  the  stockholders,  would  not  the  rights  acquired  by  the  charter  be 
impaired  if  the  legislature  should  take  the  right  of  election  from  the  stock- 
holders, and  appoint  directors  unconnected  with  the  corporation?  These  ques- 
tions carry  their  own  answers  along  with  them.  The  common  sense  of  mankind 
will  teach  us  that  all  these  cases  would  be  direct  infringements  of  the  legal 
obligations  of  the  grants  to  which  they  refer ;  and  yet  they  are,  with  no  essential 
distinction,  the  same  as  the  case  now  at  the  bar. 

In  my  judgment  it  is  perfectly  clear  that  any  act  of  a  legislature  which  takes 
away  any  powers  or  franchises  vested  by  its  charter  in  a  private  corporation  or 
its  corporate  officers,  or  which  restrains  or  controls  the  legitimate  exercise  of 
them,  or  transfers  them  to  other  persons  without  its  assent,  is  a  violation  of  the 
obligations  of  that  charter.  If  the  legislature  mean  to  claim  such  an  authority 
it  must  be  reserved  in  the  grant.  The  charter  of  Dartmouth  College  contains 
no  such  reservation ;  and  I  am,  therefore,  bound  to  declare  that  the  acts  of  the 
legislature  of  New  Hampshire,  now  in  question,  do  impair  the  obligations  of 
that  charter,  and  are,  consequently,  unconstitutional  and  void. 

In  pronouncing  this  judgment,  it  has  not  for  one  moment  escaped  me  how 
delicate,  difficult  and  ungracious  is  the  task  devolved  upon  us.  The  predica- 
ment in  which  this  court  stands  in  relation  to  the  nation  at  large  is  full  of  per- 
plexities and  embarrassments.  It  is  called  to  decide  on  causes  between  citizens 
of  different  states,  between  a  state  and  its  citizens,  and  between  different  states. 
It  stands,  therefore,  in  the  midst  of  jealousies  and  rivalries  of  conflicting  parties 
with  the  most  momentous  interests  confided  to  its  care.  Under  such  circum- 
stances it  never  can  have  a  motive  to  do  more  than  its  duty;  and,  I  trust,  it  will 

891 


§  2117.         CONSTITUTION  AND  LAWS.— OBLIGATION  OP  CX)NTRACTS. 

always  be  found  to  possess  firmness  enough  to  do  that.  Under  these  impres- 
sions I  have  pondered  on  the  case  before  us  with  the  most  anxious  deliberation. 
I  entertain  great  respect  for  the  legislature  whose  acts  are  in  question.  I  enter- 
tain  no  less  respect  for  the  enlightened  tribunal  whose  decision  we  are  called 
upon  to  review.  In  the  examination  I  have  endeavored  to  keep  my  steps  Buper 
antiqua%  vias  of  the  law  under  the  guidance  of  authority  and  principle.  It  is 
not  for  judges  to  listen  to  the  voice  of  persuasive  eloquence  or  popular  appeal. 
We  have  nothing  to  do  but  to  pronounce  the  law  as  we  find  it;  and,  having 
done  this,  our  justification  must  be  left  to  the  impartial  judgment  of  our 
country. 

Mb,  Justice  Dqvall  dissented. 

PENNSYLVAJ^LA  COLLEGE  CASES. 
(18  WaUaoe,  190-222.    1871.) 

Error  to  the  Supreme  Court  of  Pennsylvania, 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Jefferson  College  was  incorporated  on  the  15th  of 
January,  1802,  by  the  name  of  the  Trustees  of  Jefferson  College  in  Canons- 
burg  in  the  county  of  Washington,  for  the  education  of  youth  in  the  learned 
languages  and  the  arts,  sciences  and  useful  literature.  By  the  charter  it  was 
declared  that  the  trustees  should  be  a  body  politic  and  corporate,  with  per- 
petual succession,  in  deed  and  in  law,  to  all  intents  and  purposes  whatsoever^ 
and  that  the  constitution  of  the  college  *^  shall  not  be  altered  or  alterable  by 
any  ordinance  or  law  of  the  said  trustees,  nor  in  any  other  manner  than  by  an 
act  of  the  legislature  of  the  commonwealth." 

Washington  College  was  incorporated  on  the  28th  of  March,  1806,  by  the 
name  of  the  Trustees  of  Washington  College,  for  the  education  of  youth  in 
the  learned  and  foreign  languages,  the  useful  arts,  sciences  and  literature,  and 
was  located  in  the  town  of  Washington,  seven  miles  distant  from  Jefferson 
College,  in  the  same  county. 

Experience  showed  in  the  progress  of  events  that  the  interests  of  both  insti- 
tutions would  be  promoted  in  their  union,  and  the  friends  of  both  united  in  a 
common  effort  to  effect  that  object.  Application  was  accordingly  made  to  the 
legislature  for  that  purpose,  and  on  the  4th  of  March,  1865,  the  legislature 
passed  the  "  Act  to  unite  the  colleges  of  Jefferson  and  Washington,  in  the 
county  of  Washington,  and  to  erect  the  same  into  one  corporation  under  the 
name  of  Washington  and  Jefferson  College."  Enough  is  stated  in  the  preamble 
of  the  act  to  show  that  the  application  was  made  to  promote  the  best  interests 
of  both  institutions,  and  that  the  legislative  act  which  is  the  subject  of  com* 
plaint  was  passed  at  their  united  request  and  to  sanction  the  union  which  their 
respective  trustees  had  previously  agreed  to  establish.  Inconveniences  resulted 
from  the  provisions  contained  in  the  thirteenth  section  of  the  act,  which  im- 
pliedly forbid  any  change  in  the  sites  of  the  respective  colleges,  and  also  pro- 
vided that  the  studies  of  certain  classes  of  the  students  should  be  pursued  at 
each  of  the  two  institutions,  and  to  that  end  prescribed  certain  rules  for  appro- 
priating to  each  certain  portions  of  the  income  derived  from  the  funds  of  the 
institution,  and  the  manner  in  which  the  same  should  be  expended  and  applied 
by  the  trustees.  Such  embarrassments  increasing,  the  legislature  passed  a  sup- 
plementary act,  providing  that  the  several  departments  of  the  two  collegea 
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should  be  closely  united,  and  that  the  united  institution  should  be  located  as 
therein  prescribed.  Measures  were  also  prescribed  in  the  sanae  act  for  deter- 
TQining  the  location  of  the  united  institution,  and  it  appears  that  those  meas- 
ures, when  carried  into  effect,  resulted  in  fixing  the  location  at  Washington,  in 
the  county  of  the  same  name.  Certain  parties  are  dissatisfied  with  the  new 
arrangement,  and  it  appears  that,  on  the  24th  of  August,  1869,  three  bills  in 
equity  were  filed  in  the  state  court,  praying  that  the  last-named  act  of  the 
legislature  may  be  declared  null  and  void  as  repugnant  to  the  ninth  article  of 
the  constitution  of  the  state,  and  to  the  tenth  section  of  the  first  article  of  the 
federal  constitution.  Different  parties  complain  in  each  of  the  several  cases, 
but  the  subject-matter  of  the  complaint  involves  substantially  the  same  con- 
siderations in  all  the  cases.  Those  complaining  in  the  first  case  are  the  trustees 
of  Jefferson  College.  Complainants  in  the  second  case  are  certain  members  of 
the  board  of  trustees  of  Washington  and  Jefferson  College,  who  oppose  the 
provisions  of  the  act  of  the  26th  of  February,  1869,  and  deny  that  the  board 
of  trustees,  even  by  a  vote  of  two-thirds  of  the  members,  as  therein  required, 
can  properly  remove  the  college  or  dispose  of  the  college  buildings  as  therein 
contemplated.  Objections  are  made  by  the  complainants  in  the  last  case  to 
both  the  before  mentioned  acts  of  the  legislature,  and  they  claim  the  right  to 
ask  the  interposition  of  the  court,  upon  the  ground  that  they  are  owners 
of  certain  scholarships  in  Jefferson  College,  as  more  fully  set  forth  in  the  bill 
of  complainant,  and  they  pray  that  both  of  the  said  acts  of  assembly  may  be 
declared  null  and  void  for  the  same  reasons  as  those  set  forth  in  the  other  two 


I.  Examination  of  these  cases  will  be  made  in  the  order  they  appear  on  the 
calendar,  commencing  with  the  case  in  which  the  trustees  of  Jefferson  College 
are  the  complainants.  They  bring  their  bill  of  coniplaint  against  the  two  col- 
leges as  united,  under  the  first  act  of  assembly  passed  for  that  purposa  Service 
was  made,  and  the  respondents  appeared  and  pleaded  in  bar  that  the  complain- 
ants, as  such  trustees,  duly  accepted  the  act  of  assembly  creating  the  union  of 
the  two  institutions,  and  that  having  accepted  the  same,  they,  as  a  corporation, 
became  dissolved  and  ceased  to  exist,  aifQ  have  no  authority  to  maintain  their 
bill  of  complaint.  Apart  from  the  plea  in  bar  they  also  filed  an  answer;  bat  as 
the  whole  issue  is  presented  in  the  plea  in  bar,  it  will  not  be  necessary  to  enter 
into  those  details.  Opposed  to  that  plea  is  the  replication  of  the  complainants^ 
in  which  they  deny  the  allegation  that  they,  as  a  corporation,  became  dissolved 
or  that  they  ceased  to  exist  as  alleged  in  the  plea  in  bar,  and  renew  their 
prayer  for  relief.  Both  parties  were  heard,  and  the  supreme  court  of  the  state 
entered  a  decree  for  the  respondents  dismissing  the  bill  of  complaint.  Decrees 
for  the  respondents  were  also  entered  in  the  other  two  cases,  and  the  respective 
complainants  sued  out  writs  of  error  under  the  twenty-fifth  section  of  the  judi- 
ciary act,  and  removed  the  respective  causes  into  this  court  for  re-examination. 

§  2118*  Wh£n  a  oaae  is  hrought  up  by  writ  of  error  to  a  state  court,  this  court 
cannot  examine  tke  qiMstion  whether  a  statute  of  the  state  is  in  accorda^noe  with 
the  constitution  of  the  state. 

Whether  the  act  of  assembly  in  question  in  this  case  is  or  not  repugnant  to 
the  constitution  of  the  state  is  conclusively  settled  against  the  complainants  by 
the  decision  in  this  very  case,  and  the  question  i&  not  one  open  to  re-exaniinatioa 
in  this  court,  as  it  is  not  one  of  federal  cognizance  in  a  case  brought  here  by  a 
writ  of  error  to  a  state  court.  Nothing,  therefore,  remains  to  be  examined  but 
the  second  question  presented  in  the  pleadings^  which  is,  whether  the  snpple- 
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mentary  act  of  assembly  uniting  the  two  institutions,  and  providing  that  there 
should  be  but  one  location  of  the  sanie  for  any  purpose,  impairs  the  obligation 
of  the  contract  between  the  state  and  the  corporation  of  Jefferson  College,  as 
created  by  the  original  charter;  or,  in  other  words,  whether  it  is  repugnant  to 
the  tenth  section  of  the  first  article  of  the  federal  constitution. 

§  2119*  Charters  of  corporations  are  executed  oontractSj  and  legislatures  can- 
not  impair  their  obligation. 

Corporate  franchises  granted  to  private  corporations,  if  duly  accepted  by  the 
corporators,  partake  of  the  nature  of  legal  estates,  as  the  grant,  under  such  cir- 
cumstances, becomes  a  contract  within  the  protection  of  that  clause  of  the  con- 
stitution which  ordains  that  no  state  shall  pass  any  law  impairing  the  obligation 
of  contracts.  Dartmouth  College  v.  Woodward,  4  Wheat,  700  (§§  2099-2117, 
supra).  Charters  of  private  corporations  are  regarded  as  executed  contracts 
between  the  government  and  the  corporators,  and  the  rule  is  well  settled  that 
the  legislature  cannot  repeal,  impair  or  alter  such  a  charter  against  the  consent 
or  without  the  default  of  the  corporation  judicially  ascertained  and  declared. 
Fletcher  v.  Peck,  6  Cranch,  136  (§§  1805-12,  supra)\  Terrett  v.  Taylor,  9  id.,  51. 

§  2120.  unless  the  power  be  reserved. 

Of  course  these  remarks  apply  only  to  acts  of  incorporation  which  do  not 
contain  any  reservations  or  provisions  annexing  conditions  to  the  charter  mod- 
ifying and  limiting  the  nature  of  the  contract.  Cases  often  arise  where  the 
legislature,  in  granting  an  act  of  incorporation  for  a  private  purpose,  either 
make  the  duration  of  the  charter  conditional  or  reserve  to  the  state  the  power 
to  alter,  modify  or  repeal  the  same  at  pleasure.  Where  such  a  provision  is 
incorporated  in  the  charter  it  is  clear  that  it  qualifies  the  grant,  and  that  the 
subsequent  exercise  of  that  reserved  power  cannot  be  regarded  as  an  act 
within  the  prohibition  of  the  constitution.  Such  a  power,  also,  that  is,  the 
power  to  alter,  modify  or  repeal  an  act  of  incorporation,  is  frequently  reserved 
to  the  state  by  a  general  law  applicable  to  all  acts  of  incorporation,  or  to  cer- 
tain classes  of  the  same,  as  the  case  may  be,  in  which  case  it  is  equally  clear 
that  the  power  may  be  exercised  whenever  it  appears  that  the  act  of  incorpo- 
ration is  one  which  falls  within  the  reservation,  and  that  the  charter  was 
granted  subsequent  to  the  passage  of  the  general  law,  even  though  the  charter 
contains  no  such  condition  nor  any  allusion  to  such  a  reservation.  Dartmouth 
College  V.  Woodward,  4  Wheat.,  708  (§§  2099-2117,  supra)\  General  Hospital 
V.  Insurance  Co.,  4  Gray,  227;  Suydam  v,  Moore,  8  Barb.,  358;  Angell  &  Ames 
on  Corp.  (9th  ed.),  §  767,  p.  787.  Reservations  in  such  a  charter,  it  is  admitted, 
may  be  made;  and  it  is  also  conceded  that  where  they  exist,  the  exercise  of  the 
power  reserved,  by  a  subsequent  legislature,  does  not  impair  the  obligation  of 
the  contract  created  by  the  original  act  of  incorporation. 

§2121.  but  alterations  which  are  accepted  by  the  corporation  are  not 

prohibited. 

Subsequent  legislation  altering  or  modifying  the  provisions  of  such  a  charter, 

where  there  is  no  such  reservation,  is  certainly  unauthorized  if  it  is  prejudicial 

to  the  rights  of  the  corporators,  and  was  passed  without  their  assent ;  but  the 

converse  of  the  proposition  is  also  true,  that  if  the  new  provisions  altering  and 

modifying  the  charter  were  passed  with  the  assent  of  the  corporation,  and 

they  were  duly  accepted  by  a  corporate  vote  as  amendments  to  the  original 

charter,  they  cannot  be  regarded  as  impairing  the  obligation  of  the  contract 

created  by  the  original  charter.    Mumma  v.  I  otomao  Co.,  8  Pet,  286  (Cob- 

P0BATI0N8,  §§  1441-42);  Dartmouth  College  v.  Woodward,  4  Wheat.,  712 
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(§§  2099-2117,  «T(pra);  Slee  v.  Bloom,  19  Johns.,  474;  Eiddle  v.  Locks  and 
Canals,  7  Mass.,  185;  McLaren  v.  Pennington,  1  Paige's  Oh.,  107;  Lincoln  v. 
Kennebec  Bank,  1  Greenl.,  79 ;  Navigation  Co.  v.  Coon,  6  Penn.  St.,  379 ;  Com. 
V.  Cullen,  13  id.,  133;  Sprague  v.  Railroad,  19  id.,  174;  Joy  v.  Jackson  Co.,  11 
Mich.,  155.  Private  charters,  or  such  as  are  granted  for  the  private  benefit 
of  the  corporators,  are  held  to  be  contracts  because  they  are  based  for  their 
consideration  on  the  liabilities  and  duties  which  the  corporators  assume  by 
accepting  the  terms  therein  specified,  and  the  grant  of  the  franchise  on  that 
account  can  no  more  be  resumed  by  the  legislature,  or  its  benefits  diminished 
or  impaired  without  the  assent  of  the  corporators,  than  any  other  g^ant  of 
property  or  legal  estate,  unless  the  right  to  do  so  is  reserved  in  the  act  of  incor- 
poration or  in  some  general  law  of  the  state  which  was  in  operation  at  the 
time  the  charter  was  granted.  Cooley  on  Const.  Lim.,  279;  Bingbamton 
Bridge  Case,  3  Wall.,  51  (§§  2093-98,  supra) ;  State  Bank  of  Ohio  v.  Knoop, 
16  How.,  369  (§§  2246-53,  infra)]  Vincennes  University  v.  Indiana,  14  How., 
268;  Planters'  Bank  v.  Sharp,  6  id.,  301  (§§  2177-87,  infra), 

§  2122«  Change  of  a  charier,  wJien  the  power  to  do  so  is  reserved,  does  not  im- 
pair the  obligation  of  the  contract;  and  such  power  may  he  reserved  expressly  or 
by  implication. 

Apply  those  principles  to  the  case  under  consideration  and  it  is  quite  clear 
that  the  decision  of  the  state  court  was  correct,  as  the  fifth  section  of  the 
charter,  by  necessary  implication,  reserves  to  the  state  the  power  to  alter, 
modify  or  amend  the  charter  without  any  prescribed  limitation.  Provision  is 
there  made  that  the  constitution  of  the  college  shall  not  be  altered  or  alterable 
by  any  ordinance  or  law  of  the  trustees,  "  nor  in  any  other  manner  than  by  an 
act  of  the  legislature  of  the  commonwealth,"  which  is  in  all  respects  equivalent 
to  an  express  reservation  to  the  state  to  make  any  alterations  in  the  charter 
which  the  legislature  in  its  wisdom  may  deem  fit,  just  and  expedient  to  enact, 
and  the  donors  of  the  institution  are  as  much  bound  by  that  provision  as  the 
trustees.  Railroad  v.  Dudle}^  14  N".  Y.,  354;  Plank  Road  v.  Thatcher,  1  Kern., 
102. 

§  3123.  Merger  not  a  dissolution. 

Suppose,  however,  the  fact  were  otherwise,  still  the  respondents  must  prevail, 
as  it  is  admitted  that  the  complainants  accepted  the  act  passed  to  unite  the  two 
colleges  and  to  erect  the  same  into  one  corporation,  which  supports  to  every 
intent  the  respondents'  plea  in  bar,  and  utterly  disproves  the  allegations  of  the 
complainants'  replication  denying  that  the  complainant  corporation  was  dis- 
solved before  their  bill  of  complaint  was  filed.  Doubts  have  often  been  ex- 
pressed whether  a  private  corporation  can  be  dissolved  by  the  surrender  of  its 
corporate  franchise  into  the  hands  of  the  government,  but  the  question  presented 
in  this  case  is  not  of  that  character,  as  the  act  of  the  legislature  uniting  the 
two  colleges  did  not  contemplate  that  either  college  as  an  institution  of  learn- 
ing should  cease  to  exist,  or  that  the  funds  of  either  should  be  devoted  to  any 
other  use  than  that  described  in  the  original  charters.  Ail  that  was  contem- 
plated by  the  act  in  question  was  that  the  two  institutions  should  be  united  in 
one  corporation,  as  requested  by  the  friends  and  patrons  of  both,  that  they 
might  secure  greater  patronage  and  be  able  to  extend  their  usefulness  and  carry 
out  more  effectually  the  great  end  and  aim  of  their  creation.  Authorized  as 
the  act  of  the  legislature  was  by  the  reservation  contained  in  the  original  char- 
ter, and  sanctioned  as  the  act  was  by  having  been  adopted  by  the  corporators, 
it  is  clear  to  a  demonstration  that  the  act  uniting  the  two  colleges  was  a  valid 
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act,  and  that  the  two  original  corporations  became  merged  in  the  one  corpora- 
tion created  by  the  amendatory  and  enabling  act  passed  for  that  purpose,  and 
that  neither  of  the  original  corporations  is  competent  to  sue  for  any  cause  of 
action  subsequent  in  date  to  their  acceptance  of  the  new  act  of  incorporation. 
Eevere  v.  Copper  Co.,  15  Pick.,  351 ;  Attorney-General  v.  Clergy  Society,  10 
Eich.  Eq.,  604. 

§  2124.  When  a  power  to  change  charters  is  reserved^  two  corporations  may  he 
merged  into  one. 

II.  Sufficient  has  already  been  remarked  to  show  that  the  case  of  the  dis- 
senting trustees  of  the  new  corporation,  which'  is  the  second  case,  is  governed 
by  the  same  principles  as  the  preceding  case.  They  admit  that  the  act  of  the 
legislature  uniting  the  two  colleges  in  one  corporation  was  duly  accepted  by 
the  original  corporators,  and  tbey  also  admit  in  effect  that  it  is  a  valid  law. 
Express  provision  was  therein  made  that  the  two  colleges  should  be  united  in 
one  corporation  by  the  name  of  Washington  and  Jefferson  College,  and  that 
the  new  corporation  should  possess  and  enjoy  all  the  capacities,  powers,  privi- 
leges, immunities  and  franchises  which  were  possessed  and  enjoyed  by  the  orig- 
inal institutions  and  the  trustees  thereof,  ^*  with  siicb  enlargements  and  subject 
to  such  changes  therein  as  are  made  by  this  act."  Accepted  as  that  act  was 
by  the  trustees  of  the  original  institutions,  they  not  only  ratified  the  reserva- 
tion contained  in  the  fifth  section  of  the  charter  of  Jefferson  College,  but  they 
in  express  terms  adopted  the  changes  made  in  the  amended  charter  uniting  the 
two  institutions  in  one  corporation. 

§  2125.  By  the  adoption  of  the  amendatory  charter  the  reservation  contained 
in  the  original  charter  was  impliedly  incorporated  into  the  new  one. 

Viewed  in  the  light  of  these  suggestions,  the  present  case  stands  just  as  it 
would  if  the  reservation  contained  in  the  original  charter  had  been  in  terms 
incorporated  into  the  new  charter  uniting  the  two  institutions  into  one  corpo- 
ration, which  the  complainants  in  this  case  admit  is  a  valid  act  of  the  legisla- 
ture. Such  an  admission,  however,  is  not  necessary  to  establish  that  faxst,  as 
the  act  was  passed  by  the  assent  of  the  two  corporations  and  in  pursuance  of 
the  reserved  power  to  that  effect  contained  in  the  original  charter  of  the  cor- 
poration to  which  the  complaining  corporators  in  the  preceding  case  belonged. 
Grant  that  the  power  existed  in  the  legislature  to  pass  the  act  uniting  the  two 
institutions,  and  it  follows  that  the  supplementary  act  which  was  passed  to 
render  the  first  act  practically  available  is  also  a  rightful  exercise  of  legislative 
authority,  as  it  is  clear  that  substantially  the  same  reservation  is  contained  ia 
the  act  providing  for  the  union  of  the  two  Institutions  as  that  contained  in  the 
original  charter  by  virtue  of  which  the  act  was  passed  uniting  the  two  institu- 
tions in  one  corporation.  Bailey  v.  HoUister,  28  JS".  Y.,  112;  Sherman  v.  Smith, 
1  Black,  587.  Tested  by  these  considerations,  the  court  here  is  of  the  opinion 
that  the  decision  of  the  state  court  in  the  second  case  is  also  correct. 

§  2126.  Where  t/ie power  to  alter  or  am^nd  a  charter  is  reserved^  any  eon^ 
traetSy  for  scholarships^  etc.y  are  held  to  he  suljject  to  tliat  power. 

III.  Plans  of  various  kinds  were  devised  by  the  trustees  of  Jefferson  College 
and  put  in  operation  for  the  endowment  of  the  institution ;  and,  among  othersi 
was  the  plan  of  establishing  what  was  called  the  scholarships,  whereby  a  con- 
tributor, on  payment  of  $25,  became  entitled  to  tuition  for  one  person  for  a  pre^ 
scribed  period,  called  a  right  to  a  single  scholarship;  or,  on  payment  of  $50, 
to  a  family  scholarship;  or,  on  payment  of  $100,  to  tuition  for  thirty  years; 
or,  on  payment  of  $400,  to  a  perpetual  scholarship,  to  be  designated  by  what- 
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ever  name  the  contributor  might  select.  Contracts  of  the  kind  were  outstand- 
ing at  the  respective  times  when  each  of  the  two  acts  of  the  legislature  in 
question  was  passed,  and  the  complainants  in  the  third  case  are  owners  of  such 
scholarships,  and  they  bring  their  bill  of  complaint  for  themselves  and  such 
other  persons  owning  such  scholarships  as  may  desire  to  unite  in  the  bill  for 
the  relief  therein  prayed.  They  pray  that  both  of  the  before-mentioned  acts 
of  the  legislature  may  be  declared  null  and  void  as  repugnant  both  to  the  state 
and  federal  constitution;  but  it  will  be  sufficient  to  remark,  without  entering 
into  any  further  explanations,  that  the  second  question  is  the  only  one  which 
can  be  re-examined  in  this  court.  What  they  claim  is  that  the  acts  of  the  legis- 
lature in  question  impair  the  obligation  of  their  contracts  for  scholarship  as 
made  with  the  trustees  of  JeflFerson  College  before  the  two  institutions  were 
united  in  one  corporation.  Eeference  must  be  made  to  the  charter  creating  the 
tmion  as  well  as  to  the  original  charters  in  order  to  ascertain  whether  there  is 
any  foundation  for  the  allegations  of  the  bill  of  complaint. 

By  the  first  section  of  the  act  creating  the  union  it  is  provided  that  the  new 
corporation  "shall  possess  and  enjoy  all  the  capacities,  powers,  privileges,  im- 
munities and  franchises  which  were  conferred  upon  and  held  by  said  colleges 
of  Jefferson  and  Washington  and  the  trustees  thereof,  with  such  enlargements 
and  subject  to  such  changes  therein  as  are  made  by  this  act."  Section  2  also 
provides  that  all  the  real  and  personal  property  held  and  possessed  by  or  in 
trust  for  the  said  colleges,  with  all  endowment  funds,  choses  in  action,  stocks, 
bequests  and  devises,  and  all  other  rights  whatever  to  them  belonging,  are 
thereby  transferred  to  and  vested  in  the  new  corporation ;  and  the  further  pro- 
vision is,  that  "all  the  several  liabilities  of  said  two  colleges  or  corporations,  by 
either  of  them  suffered  or  created,  including  the  scholarships  heretofore  granted 
by  and  obligatory  upon  each  of  them,  are  hereby  imposed  upon  and  declared 
to  be  assumed  by  the  corporation  hereby  created,  which  shall  discharge  and 
perform  the  same  without  diminution  or  abatement/' 

Undoubtedly  the  corporate  franchises  of  the  two  institutions  were  contracts 
of  the  description  protected  by  that  clause  of  the  constitution  which  ordains 
that  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts;  but  the 
contract  involved  in  such  an  act  of  incorporation  is  a  contract  between  the 
state  and  the  corporation,  and  as  such  the  terms  of  the  contract  may,  as  a  general 
rule,  be  altered,  modified  or  amended  by  the  assent  of  the  corporation,  even 
though  the  charter  contains  no  such  reservation  and  there  was  none  such  exist- 
ing in  any  general  law  of  the  state  at  the  time  the  charter  was  granted.  Per- 
sons making  contracts  with  a  private  corporation  know  that  the  legislature, 
even  without  the  assent  of  the  corporation,  may  amend,  alter  or  modify  their 
charters  in  all  cases  where  the  power  to  do  so  is  reserved  in  the  charter  or  in 
any  antecedent  general  law  in  operation  at  the  time  the  charter  was  granted, 
and  they  also  know  that  such  amendments,  alterations  and  modifications  may, 
as  a  general  rule,  be  made  by  the  legislature  with  the  assent  of  the  corporation, 
even  in  cases  where  the  charter  is  unconditional  in  its  terms  and  there  is  no 
general  law  of  the  state  containing  any  such  reservation.  Such  contracts  made 
between  individuals  and  the  corporation  do  not  vary  or  in  any  manner  change 
or  modify  the  relation  between  the  state  and  the  corporation  in  respect  to  the 
right  of  the  state  to  alter,  modify  or  amend  such  a  charter,  as  the  power  to 
jtslss  such  laws  depends  upon  the  assent  of  the  corporation  or  upon  some  reser- 
vation made  at  the  time,  as  evidenced  by  some  pre-existing  general  law  or  by 

an  express  provision  incorporated  into  the  charter.    Cases  arise  undoubtedly 
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where  a  court  of  equity  will  enjoin  a  corporation  not  to  proceed  under  an 
amend Dfient  to  their  charter  passed  by  their  assent,  as  where  the  effect  would 
be  to  enable  the  corporation  to  violate  their  contracts  with  third  persons;  but 
no  such  question  is  here  presented  for  the  decision  of  this  court,  nor  can  it  ever 
be  under  a  writ  of  error  to  a  state  court.  Questions  of  that  kind  are  ad- 
dressed very  largely  to  the  judicial  discretion  of  the  court,  and  create  the  neces- 
sity for  inquiry  into  the  facts  of  the  case  and  for  an  examination  into  all  the 
surrounding  circumstances.  Hascall  v.  Madison  University,  8  Barb.,  174.  Be- 
yond doubt  such  a  question  may  be  presented  in  the  circuit  court  in  the  exercise 
of  its  jurisdiction,  concurrent  with  the  state  courts;  but  it  is  clear  that  such  a 
question  can  never  be  brought  here  for  re-examination  by  a  writ  of  error  to  a 
state  court,  as  such  a  writ  only  removes  into  this  court  the  questions,  or  some 
one  of  the  questions,  described  in  the  twenty-fifth  section  of  the  judiciary  act. 
Ward  V.  The  Society  of  Attorneys,  1  "Colly.  Ch.  Cas.,  377.  Considerations  of 
that  kind  must,  therefore,  be  dismissed,  as  the  only  question  presented  for  de- 
cision is,  whether  the  acts  of  the  legislature  mentioned  in  the  bill  of  complaint 
impair  the  obligation  of  the  contracts  for  scholarship  made  by  the  complain- 
ants with  the  trustees  of  Jefferson  College. 

Decided  cases  are  referred  to  in  which  it  is  held  that  the  trustees  of  such  an 
institution,  where  the  terms  of  the  charter  amount  to  a  contract,  and  the  char- 
ter contains  no  reservation  of  a  right  to  alter,  modify  or  amend  it;  cannot  con- 
sent to  any  change  in  the  charter  made  by  the  legislature,  which  contemplates 
a  diversion  of  the  funds  of  the  institution  to  any  other  purpose  than  that  de- 
scribed and  declared  in  the  original  charter.  All,  or  nearly  all,  of  such  decis- 
ions are  based  on  a  state  of  facts  where  an  attempt  was  made  to  take  the  control 
of  such  an  institution  from  one  religious  sect  or  denomination  and  to  give  the 
control  of  it  to  another  and  a  different  sect  or  denomination,  in  violation  of  the 
intent  and  purpose  of  the  original  donors  of  the  institution.  State  v.  Adams, 
44  Mo.,  570.  Questions  of  that  kind,  however,  are  not  involved  in  the  present 
record,  nor  do  the  court  intend  to  express  any  opinion  in  respect  to  such  a  con- 
troversy. Charters  of  the  kind  may  certainly  be  altered,  modified  or  amended 
in  all  cases  where  the  power  to  pass  such  laws  is  reserved  in  the  charter  or  in 
some  antecedent  general  law ;  nor  can  it  be  doubted  that  the  assent  of  the  cor- 
poration is  sufficient  to  render  such  legislation  valid,  unless  it  appears  that  the 
new  legislation  will  have  the  effect  to  change  the  control  of  the  institution  or 
to  divert  the  fund  of  the  donors  to  some  new  use  inconsistent  with  the  intent 
and  purpose  for  which  the  endowment  was  originally  made.  Railroad  v.  Canal 
Co.,  21  Penn.  St,  22.  Consent  of  the  corporation,  it  is  conceded,  is  sufficient 
to  warrant  alteration,  modification  and  amendments  in  the  charters  of  moneyed, 
business  and  commercial  corporations,  and  it  is  not  perceived  that  the  question 
presented  in  this  record  stands  upon  any  different  footing  from  such  as  arise 
out  of  legislation  of  that  character,  as  the  principal  objection  to  the  legisla- 
tion in  question  is  that  the  removal  of  Jefferson  College  to  the  newly  selected 
location  exposes  the  complainants,  as  owners  of  the  scholarships,  to  increased 
expense  and  to  additional  inconvenience.  Allen  v.  McKeen,  1  Sumn.,  299. 
They  do  not  pretend  that  the  effect  of  the  new  legislation  will  be  to  lessen  the 
influence  and  usefulness  of  the  college,  or  to  divert  the  funds  to  a  different 
purpose  from  that  which  was  intended  by  the  donors,  nor  that  it  will  have  the 
effect  to  change  the  character  of  the  institution  from  the  original  purpose  and 
design  of  its  founders.     Pretenses  of  the  kind,  if  set  up,  could  not  be  supported, 

as  the  whole  record  shows  that  the  two  acts  of  assembly  were  passed  at  the 
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earnest  solicitation  of  the  patroas  of  the  two  institutions  as  well  as  at  the 
request  of  the  respective  boards  of  trustees. 

Even  suppose  that  the  consent  of  the  corporation  is  no  answer  to  the  objec- 
tions of  the  complainants,  still  the  decree  of  the  state  court  must  be  affirmed,  as 
it  is  clear  that  the  reservation  in  the  charter  fully  warranted  the  legislature  in 
passing  both  the  acts  which  are  the  subject  of  complaint.  People  v,  Manhat- 
tan Co.,  9  Wend.,  351;  Roxbury  v.  Railroad  Co.,  6  Cush.,  424;  White  v.  Rail- 
road, 14  Barb.,  559.  Suggestion  may  be  made  that  the  reservation,  even  in 
the  original  charter,  is  not  expressed  in  direct  terms,  but  the  terms  are  the  same 
as  those  employed  in  the  charter  which  was  the  subject  of  judicial  examination 
in  the  case  of  Commonwealth  v.  Bonsall,  3  Whart.,  566,  which  was  decided 
more  than  thirty  years  ago  by  the  supreme  court  of  the  state.  Provision  was 
made  in  the  charter  in  that  case  that  the  constitution  of  a  certain  public  school 
should  not  be  altered  or  alterable  by  any  law  of  the  trustees,  or  in  any  other 
manner  than  by  an  act  of  the  legislature  of  this  state.  When  incorporated  the 
charter  of  the  school  provided  that  the  trustees  should  be  chosen  by  such  per- 
sons as  had  contributed  or  should  contribute  to  the  amount  of  forty  shillings 
for  the  purposes  of  the  corporation.  Pursuant  to  the  petition  of  the  trustees 
the  legislature  passed  an  act  which  repealed  that  clause  of  the  charter,  and 
provided  that  all  the  citizens  residing  within  the  limits  of  the  township  should 
be  entitled  to  vote  at  all  such  elections,  and  the  supreme  court  of  the  state  held 
unanimously  that  the  act  of  assembly  was  a  valid  act,  even  though  it  was  not 
accepted  by  the  corporation.  Reference  is  made  to  that  case  to  show  that  the 
clause  in  the  charter  of  Jefferson  College,  called  the  reservation,  furnished 
complete  authority  to  alter,  modify  or  amend  the  charter,  and  certainly  it  must 
be  conceded  that  that  case  is  a  decisive  authority  to  that  point.  State  v.  Miller, 
2  Vroom,  521 ;  Story  v.  Jersey  City,  1  C.  E.  Green  (N.  J.),  13.  Controlled  by 
these  reasons,  the  court  is  of  the  opinion  that  the  act  uniting  the  two  colleges 
in  one  corporation  was  a  valid  act  even  as  against  the  complainants  in  the  third 
case. 

They  complain  also  of  the  supplementary  act,  but  they  hardly  contend  that 
the  legislature,  in  passing  the  act  to  unite  the  two  institutions,  parted  with  any 
power  which  was  reserved  in  the  original  charter  of  Jefferson  College  to  enact 
any  proper  law  to  alter,  modify  or  amend  the  act  providing  for  that  union. 
Extended  argument  upon  that  topic  does  not  seem  to  be  necessary,  as  there  is 
not  a  word  in  the  act  which  favors  such  a  construction  or  which  gives  such  a 
theory  the  slightest  support.  Proper  care  was  taken  by  the  legislature  to  pro- 
tect the  rights  of  these  complainants  by  incorporating  into  the  act  uniting  the 
two  colleges  a  provision  that  the  new  corporation  should  discharge  and  perform 
those  liabilities  without  diminution  or  abatement.  Such  contracts  were  made 
with  the  trustees,  and  not  with  the  state,  and  it  is  a  mistake  to  suppose  that 
the  existence  of  such  a  contract  between  the  corporation  and  an  individual 
would  inhibit  the  legislature  from  altering,  modifying  or  amending  the  charter 
of  the  corporation  by  virtue  of  a  right  reserved  to  that  effect,  or  with  the  as- 
sent of  the  corporation,  if,  in  view  of  all  the  circumstances,  the  legislature 
should  see  fit  to  exercise  that  power. 

Decree  in  each  case  affirmed. 
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MILLER  V,  THE  STATE. 
(15  WaUace,  478-499.     1872.) 

Error  to  the  Supreme  Coart  of  New  York. 

§  2127.  Charters  of  private  corporations  are  contractSy  and  cannot  he  altered 
except  under  a  reserved  power. 

Opinion  by  Mr.  Justice  Clifford. 

Corporate  franchises  granted  to  private  corporations,  if  duly  accepted  by  the 
corporators,  partake  of  the  nature  of  legal  estates,  and  the  grant,  under  such 
circumstances,  if  it  be  absolute  in  its  terms  and  without  any  condition  or  reser- 
vation, importing  a  different  intent,  becomes  a  contract  within  the  protection 
of  that  clause  of  the  constitution  which  ordains  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts.  Charters  of  private  corporations 
are  regarded  as  executed  contracts  between  the  state  and  the  corporators,  and 
the  rule  is  well  settled  that  the  legislature,  if  the  charter  does  not  contain  any 
reservation  or  other  provision  modifying  or  limiting  the  nature  of  the  contract, 
cannot  repeal,  impair  or  alter  such  a  charter  against  the  consent  or  without  the 
default  of  the  corporation,  judicially  ascertained  and  declared.  Subsequent  leg- 
islation, altering  or  modifying  such  a  charter,  where  there  is  no  such  reserva- 
tion, is  plainly  unauthorized,  if  it  is  prejudicial  to  the  rights  of  the  corporators, 
and  was  passed  without  their  assent.  Where  such  a  provision  is  incorporated 
in  the  charter  it  is  clear  that  it  qualifies  the  grant,  and  that  the  subsequent  ex- 
ercise of  that  reserved  power  cannot  be  regarded  as  an  act  within  the  prohibi- 
tion of  the  constitution.  Pennsylvania  College  Cases,  13  Wall.,  213  (§§  2118-26, 
supra).  Such  power,  also,  that  is,  the  power  to  alter,  modify  or  repeal  an  act  of 
incorporation,  is  frequently  reserved  to  the  state  by  a  general  law  applicable 
to  all  acts  of  incorporation,  or  to  certain  classes  of  the  same,  as  the  case  may 
be;  in  which  case  it  is  equally  clear  that  the  power  may  be  exercised  whenever 
it  appears  that  the  act  of  incorporation  is  one  which  falls  within  the  reserva- 
tion, and  that  the  charter  was  granted  subsequent  to  the  passage  of  the  general 
law,  even  though  the  charter  contains  no  such  condition,  nor  any  allusion  to 
such  a  reservation.  Fletcher  v.  Peck,  6  Cranch,  136  (§§  1805-12,  supra)  \ 
Terrett  v.  Taylor,  9  id.,  51. 

Statement  of  Facts. —  Matters  of  fact,  though  not  in  dispute,  must  be  first 
ascertained  in  order  that  the  questions  involved  in  the  case  may  be  properly 
presented  for  decision.  Briefly  stated  the  material  facts  are  as  follows,  as 
appears  by  the  finding  of  the  court  of  original  jurisdiction,  and  from  the 
concessions  of  the  parties:  That  the  railroad  company  is  a  corporation  duly 
organized  under  the  general  railroad  act  of  the  state,  passed  on  the  2d  of  April, 
1850,  and  that  the  articles  of  association  were,  on  the  10th  of  July  of  the  suc- 
ceeding year,  filed  in  the  office  of  the  secretary  of  state ;  that  the  articles  of 
association  provided  for  the  construction  of  a  railroad  from  Rochester  to  Port- 
age, a  distance  of  fifty  miles,  with  a  capital  of  $800,000,  to  be  divided  into 
shares  each  for  $100,  as  therein  specified;  that  the  stock  subscribed  for  the  cor- 
poration, paid  and  unpaid,  amounted  to  nine  thousand  seven  hundred  and  sev- 
enty-five shares,  of  which  only  five  thousand  five  hundred  and  fifty-two  shares 
were  ever  fully  paid,  and  for  which  certificates  have  been  issued.  Authority  was 
conferred  upon  the  city  of  Eochester,  by  an  act  to  amend  the  charter  of  the 
city,  to  subscribe  for  or  purchase  stock  of  that  railroad  company  to  the  amount 
of  $300,000,  and  the  provision  was,  that  by  virtue  of  that  subscription  or  pur- 
chase the  city  should  acquire  all  the  rights  and  privileges,  and  be  liable  to  the 
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same  responsibilities,  as  other  stockholders  of  said  company,  except  in  certain 
particulars  not  necessary  to  be  mentioned.  Session  Acts  1851,  p.  768.  Pursu* 
ant  to  that  authority  the  proper  oflScers  of  the  city  subscribed  for  that  amount 
of  the  stock  of  the  railroad  company,  and  it  appears  that  the  proper  officers  of 
the  railroad  company  elected  to  receive  the  subscription,  and  that  the  full 
amount  of  the  subscription  was  paid,  and  that  the  certificates  of  the  shares 
were  duly  issued  to  the  city,  and  that  the  city  has  ever  since  been  the  holder  and 
owner  of  the  whole  number  of  said  shares.  Power  was  also  conferred  upon 
the  city,  in  case  the  company  "elected  to  receive  their  subscription,"  to  nomi- 
nate and  appoint  one  director  for  every  175,000  of  capital  stock  held  by  the 
municipality  at  the  time  of  each  election  of  directors,  but  the  further  provision 
was  that  the  city  should  have  no  voice  in  the  election  of  the  remaining  direct* 
ors ;  consequently  the  common  council  of  the  city,  at  the  time  of  each  annual 
election  of  directors,  elected  four  —  the  number  being  limited  by  law  to  thir- 
teen—  and  the  other  stockholders  elected  nine,  without  any  interference  from 
the  city  authorities.  Complaints  arose  from  the  fact  that  $452,300  of  the  stock, 
subscribed  by  parties  other  than  the  city,  had  never  been  paid  in,  nor  had  cer- 
tificates ever  been  issued  for  any  part  of  that  unpaid  subscription.  On  the 
contrary,  the  same  was  not  in  existence  as  stock,  having  long  before  been  ex- 
tinguished and  forfeited  for  non-payment,  in  consequence  of  which  the  railroad 
company  had  abandoned  the  construction  of  their  road  south  of  Avon,  and 
assigned  all  their  right  of  way,  property  and  franchises  beyond  that  point  to 
another  corporation,  so  that  their  railroad  as  constructed  and  operated  termi- 
nates at  Avon,  and  is  only  eighteen  and  three*fourths  miles  in  length.  Control 
of  the  railroad  by  a  change  of  circumstances  not  contemplated  when  the 
plan  was  organized,  being  in  the  hands  of  stockholders  owning  a  minority 
of  the  stock,  the  legislature  of  the  state,  on  the  9th  of  March,  1861,  en- 
acted that  the  common  council  of  the  city  should  '^  have  the  power  to  nom- 
inate and  appoint  one  director  of  the  company  for  every  forty-two  thou- 
sand eight  hundred  and  fifty-five  dollars  and  five-sevenths  of  a  dollar  of 
capital  stock  of  the  said  railroad  company  held  by  the  said  city,  at  the  time  of 
each  election  of  directors  of  said  company."  Sessions  Acts  1867,  p.  92.  There- 
after the  common  council  of  the  city,  as  the  plaintiffs  claim,  became  entitled  at 
each  annual  election  of  directors  to  elect  seven  of  the  number  allowed  by  law, 
and  that  the  other  stockholders  were  entitled  to  elect  the  remaining  six  only,  as 
authorized  by  the  apportionment  prescribed  by  the  amendatory  act  of  the  leg- 
islature. Accordingly  the  common  council  of  the  city,  at  the  annual  election 
held  in  June  of  the  succeeding  year,  elected  seven  directors,  but  the  other  stock- 
hidders,  denying  the  validity  of  the  amendatory  act,  elected  nine  directors 
under  the  old  law,  and  the  persons  so  chosen  immediately  entered  upon,  used 
and  exercised  the  said  ofiices  as  directors  of  said  corporation,  and  without  any 
warrant  or  authority,  as  insisted  by  the  plaintiffs.  Deprived  of  their  rights  as 
defined  by  the  amendatory  act,  the  plaintiffs  brought  the  present  action,  in  the 
ziatare  of  a  writ  of  quo  warranto^  in  the  supreme  court  of  the  state,  alleging 
that  the  nine  directors  elected  by  the  other  stockholders  have  usurped  the 
offloes  of  directors  of  the  railroad  company.  Service  was  made  and  the  de- 
fendants appeared  and  filed  an  answer.  Hearing  was  had,  and  the  supreme  court 
rendered  judgment  for  the  plaintiffs,  and  the  defendants  transferred  the  cause 
to  the  court  of  appeals,  where  the  judgment  was  affirmed ;  thereupon  the  losing 
party  sned  out  a  writ  of  error  and  removed  the  record  into  this  court.  They 
seek  to  reverse  the  judgment  of  the  state  courts  upon  the  ground  that  the  act 
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of  the  state  legislature,  authorizing  the  common  council  of  the  city  to  elect 
seven  of  the  thirteen  directors  in  the  railroad  company,  is  unconstitutional  and 
void  as  repugnant  to  their  act  of  incorporation,  and  in  support  of  that  theory 
they  submit  the  following  propositions:  (1)  That  the  signers  of  the  before- 
mentioned  articles  of  association,  when  the  articles  were  filed  in  the  office  of 
the  secretary  of  state,  became  a  corporation  by  the  name  specified  in  those  arti- 
cles, with  all  the  powers  and  privileges  granted  by  the  general  law  of  the  state 
upon  that  subject.  3  Edm.  Stats.,  618,  §§  1-4.  (2)  That  the  powers  and  privi- 
leges thus  conferred  were  granted  by  the  state,  and  that  the  grant,  as  an  act  of 
incorporation,  became  and  was  an  executed  contract.  (3)  That  the  powers  and 
privileges  of  the  charter  are  prescribed  and  defined  in  the  general  railroad  law 
of  the  state.  (4)  That  the  persons  named  as  corporators  in  a  charter  cannot  be 
compelled  to  accept  the  act  of  incorporation,  nor  any  modification  or  extension 
of  the  powers  and  privileges  granted,  whether  conferred  or  modified  or  ex- 
tended by  a  special  act  or  by  virtue  of  a  general  law.  (5)  That  a  contract 
created  by  an  act  of  incorporation,  when  once  complete,  is  unalterable  by  either 
party  without  the  consent  of  the  other. 

§  2128.  The  powers  and  privileges  of  a  railroad  corporation  organized  under 
the  general  laws  are  the  same  as  those  of  one  incorporated  by  a  special  act. 

Undoubtedly  the  powers  and  privileges  of  the  railroad  company  in  this  case 
are  the  same  as  they  would  have  been  if  the  company  had  been  incorporated  by 
a  special  act,  and  it  may  also  be  conceded  that  the  charter,  when  the  articles  of 
association  were  filed  in  the  office  of  the  secretary  of  state,  became  an  executed 
contract,  subject  to  the  restrictions  ordained  by  the  constitution  of  the  state, 
and  to  the  reservations  contained  in  the  general  law  of  the  state  relating  to 
corporations,  and  also  in  the  general  railroad  act,  which  it  is  admitted  prescribes 
and  defines  the  powers  and  privileges  of  the  railroad  company. 

§  2129.  Pennsylvania  corporation  laws  reviewed. 

Section  1  of  article  8  of  the  constitution  of  the  state  ordains  as  follows:  Cor- 
porations may  be  formed  under  general  laws,  but  shall  not  be  created  by  special 
act  except  in  certain  cases.  All  general  laws  and  special  acts  passed  pursuant 
to  this  section  may  be  altered  from  time  to  time  or  repealed.  Constitution  of 
1846,  art.  8,  §  1.  Provision  is  also  made  by  the  eighth  section  of  the  act  defin- 
ing the  powers,  privileges  and  liabilities  of  corporations,  that  the  charter  of 
every  corporation  that  shall  hereafter  be  granted  by  the  legislature  shall  be 
subject  to  alteration,  suspension  and  repeal,  in  the  discretion  of  the  legislature. 
1  K.  S.,  600. 

Articles  of  association  for  the  incorporation  of  railroad  companies  cannot  be 
'filed  and  recorded  in  the  office  of  the  secretary  of  state  until  at  least  $1,000 
of  stock  for  every  mile  of  railroad  proposed  to  be  made  is  subscribed  thereto, 
nor  without  complying  with  the  other  conditions  specified  in  the  second  sec- 
tion of  the  general  railroad  act;  and  the  first  section  of  the  act  provides  that 
such  corporation  shall  be  subject  to  the  provisions  (except  those  enacted  in 
the  seventh  section)  contained  in  title  3  of  chapter  18  of  the  first  part  of 
the  Revised  Statutes,  which  includes  section  8,  containing  the  reservation 
that  the  charter  of  every  corporation  that  shall  hereafter  be  granted  shall  be 
subject  to  alteration,  suspension  and  repeal,  in  the  discretion  of  the  legislature. 
Session  Acts  1850,  212,  §  1.  Such  a  reservation,  therefore,  is  not  only  ordained 
by  the  constitution  of  the  state,  but  it  has  been  twice  enacted  by  the  legislature, 
and  it  is  conceded  that  both  of  those  statutes  are  in  full  force.  Superadded 
to  those  reservations  is  the  further  one,  contained  in  the  forty-eighth  section  of 
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the  general  railroad  act,  which  provides  that  the  legislature  may  at  any  time 
annul  or  dissolve  any  corporation  formed  under  this  act,  the  effect  of  which,  it 
is  admitted  by  the  defendants,  is  to  incorporate  into  the  grant  a  power  of  rev- 
ocation, which  seems  to  supersede  ail  necessity  for  any  further  remark  upon 
the  subject.     Id.,  p.  234. 

Much  consideration  was  given  to  the  question  under  consideration  in  the  case 
of  Dartmouth  College  v.  Woodward,  4  Wheat.,  675  (§§  201)9-2117,  supra),  in 
which  the  right  of  the  state  was  denied  to  amend  the  charter  granted' to  the 
college  by  the  crown  before  the  Revolution,  and  to  modify  and  restrict  the  same 
without  the  consent  of  the  trustees  under  the  charter.  Four  propositions  were 
decided  by  the  court  in  that  case,  the  opinion  being  given  by  the  chief  justice: 
(1)  That  the  charter  was  a  contract  within  the  meaning  of  that  clause  of  the 
constitution  which  ordains  that  no  state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts.  (2)  That  the  charter  was  not  dissolved  by  the  Revolution. 
(3)  That  the  acts  of  the  state  legislature  altering  the  charter,  in  a  material  re- 
spect, without  the  consent  of  the  corporation,  was  an  act  impairing  the  obliga- 
tion of  the  charter,  and  was  unconstitutional  and  void.  (4)  That  the  college, 
under  its  charter,  was  a  private  and  not  a  public  corporation. 

Concurring  opinions  were  also  given  by  two  of  the  associate  justices,  and 
Judge  Story,  in  enforcing  his  views,  remarked  that  where  a  private  corporation 
is  thus  created  by  the  charter  of  the  crown,,  it  is  subject  to  no  other  control  on 
the  part  of  the  crown  than  what  is  expressly  or  impliedly  reserved  by  the  char- 
ter itself.  Unless  a  power  be  reserved  for  this  purpose  the  crown  cannot,  in 
virtue  of  its  prerogative,  alter  or  amend  the  charter  or  divest  the  coi'pora- 
tion  of  any  of  its  franchises,  or  add  to  them,  or  augment  or  diminish  the 
number  of  trustees,  or  remove  any  of  the  members,  or  change  or  control  the 
administration  of  the  funds,  or  compel  the  corporators  to  receive  a  new  char- 
ter. 

Prior  to  that  adjudication  the  supreme  court  of  Massachusetts  had  decided 
that  rights  legally  vested  in  a  corporation  cannot  be  controlled  or  destroyed  by 
any  subsequent  statute,  unless  a  power  for  that  purpose  be  reserved  to  the  leg- 
islature in  the  act  of  incorporation;  and  the  learned  judge,  having  referred  to 
that  case,  remarked  that  the  principles  there  laid  down  are  so  consonant  with 
justice,  sound  policy  and  legal  reasoning,  that  it  is  difficult  to  resist  the  impres- 
sion of  their  perfect  correctness,  showing  very^  plainly  that  such  legislation 
would  be  valid  if  the  power  for  that  purpose  is  reserved  in  the  act  incorporat- 
ing the  company.  Dartmouth  College  v.  Woodward,  4  Wheat.,  708  (g§  2099- 
2117,  8uj}ra);  Wales  v.  Stetson,  2  Mass.,  146.  Conclusive  evidence  that  such 
was  the  opinion  of  that  learned  judge  is  also  derived  from  his  subsequent  re- 
marks in  that  same  case,  in  which  he  says  that  any  act  of  a  legislature  which 
takes  away  any  powers  or  franchises  vested  by  its  charter  in  a  private  corpora- 
tion or  its  corporate  officers,  or  which  restrains  or  controls  the  legitimate  exer- 
cise of  them,  or  transfers  them  to  other  persons,  without  its  dssent,  is  a  violation 
of  the  obligations  of  the  charter,  adding:  "If  the  legislature  mean  to  claim 
such  an  authority  it  must  be  reserved  in  the  grant."  Dartmouth  College  v. 
Woodward,  4  Wheat.,  712;  Cooley's  Const.  Lim.,  279. 

§  2130.  Where  a  provision  is  incorporated  in  the  charter  reserving  t/i^  power 
of'  alteration  or  repeal^  it  qualifies  the  grants  and  tlie  subsequent  exercise  of  that 
reserved  power  is  not  within  the  constitutional  prohibition. 

Where  such  a  provision  is  incorporated  in  the  charter,  it  is  clear  that  it  qual- 
ifies the  grant,  and  that  the  subsequent  exercise  of  that  reserved  power  cannot 
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be  regarded  as  an  act  within  the  prohibition  of  the  constitution.  Pennsylvania 
College  Cases,  13  Wall.,  213  (§§  2118-26,  8upra).  Members  of  banking  asso- 
ciations, it  was  enacted  by  the  general  banking  law  of  New  York,  should  not 
be  individually  liable  for  the  debts  of  the  association,  unless  it  was  so  provided 
in  the  articles  of  organization;  but  this  court  held,  in  the  case  of  Sherman  v. 
Smith,  1  Black,  587  (§§  2194-96,  infra\  that  a  subsequent  statute  imposing  such 
a  liability  upon  the  shareholders  of  the  association  was  a  valid  law,  as  the 
charter  reserved  to  the  legislature  the  power  to  alter  or  repeal  the  act  of  incor- 
poration. Such  a  conclusion  was  earnestly  resisted  at  the  bar,  as  the  condi- 
tional exemption  from  such  liability  was  embodied  in  the  articles  of  association, 
bat  the  court  overruled  the  defense  upon  the  ground  that  the  reservation  in  the 
charter  of  the  right  to  alter  or  repeal  the  act  was  paramount  and  controlling. 

Decisions  of  the  state  courts,  in  repeated  instances,  both  before  aiid  since 
that  time,  have  been  made  to  the  same  effect.  When  that  case  was  before  the 
court  of  appeals,  before  the  record  was  removed  here  for  revision,  the  court  of 
appeals  decided  that  the  provision  reserving  to  the  legislature  the  power  to 
alter  or  repeal  the  general  banking  law  became  a  part  of  the  contract  with 
every  association  formed  under  it,  and  that  the  state  might  modify  it  prospect- 
ively or  retrospectively,  without  infringing  the  article  of  the  federal  constitu- 
tion which  ordains  that  no  state  shall  pass  any  law  impairing  the  obligation  of 
contracts,  and  this  court  affirmed  the  judgment  in  that  case.  Oliver  Lee  & 
Co.'s  Bank,  19  N.  T.,  146. 

Laws  could  not  be  enacted  under  the  constitution  in  force  when  the  general 
banking  law  was  passed  to  create,  alter,  continue  or  renew  any  body  politic  or 
corporate  without  the  assent  of  two-thirds  of  the  members  in  each  branch  of 
the  legislature.  Consequently  it  was  contended  that  the  members  of  such  asso- 
ciations, subsequently  created,  could  not  be  affected  by  the  statute  declaring 
that  shareholders  should  be  liable  individually  for  the  debts  of  the  association; 
but  the  court  of  appeals  reaffirmed  the  decision  in  the  preceding  case,  and  de- 
termined that  the  statute  imposing  that  liability  was  a  valid  exercise  of  the 
power  reserved  in  that  act,  and  that  its  effect  was  that  the  franchises  and  priv- 
ileges granted  were  at  all  times  subject  to  abrogation  or  change  by  the  legisla- 
tive power  of  the  state;  that  the  power  reserved  was  one  to  be  exercised  at 
any  time  by  the  existing  legislative  authority,  however  constituted,  and  in  any 
mode  conforming  to  the  organic  law  of  the  state  for  the  time  being.  Reci- 
procity Bank,  22  K  Y.,  14;  White  v.  Railroad  Co.,  14  Barb.,  559. 

Exactly  the  same  principle  was  adopted  in  the  case  of  Railroad  v.  Dudley, 
14  N.  T.,  348,  where  it  was  held  that  an  alteration  of  the  charter  of  the  com- 
pany, made  by  the  legislature,  in  pursuance  of  the  power  reserved  to  alter  or 
repeal  the  act  by  changing  its  name,  increasing  its  capital,  and  extending  its 
road^  did  not  discharge  a  subscriber  to  the  stock  from  liability  for  his  sub- 
scription, whether  such  alteration  was  or  was  not  beneficial  to  him,  the  altera- 
tion having  been  duly  made  and  without  fraud  on  the  part  of  the  company. 
See,  also,  Plankroad  v,  Thatcher,  UN.  T.,  110.  Under  such  a  reservation,  it 
is  also  held  by  the  same  court  that  a  member  of  the  corporation  holds  his 
stock  subject  to  such  liability  as  may  attach  to  him  in  consequence  of  an  ex- 
tension gr  renewal  of  the  charter,  made  without  his  application  or  consent,  and 
that  the  estate  of  an  intestate  succeeds  to  the  individual  liability  imposed  on 
the  owner,  in  his  life-time,  as  a  stockholder,  in  a  corporation  whose  charter 
would  have  expired  if  it  had  not  been  renewed,  but  was  extended  after  his 
death;  and  that  his  administrator  was  liable  for  debts  of  the  corporation  con- 
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tracted  after  the  death  of  the  intestate.  Bailey  v.  HoUister,  26  N.  T.,  116; 
Clarke  v.  City  of  Rochester,  28  id.,  631 ;  People  v.  Hills,  35  id.,  449. 

§  2131.  The  reservation  may  exist  in  the  constitution  or  in  a  prior  general 
law. 

Even  the  defendants  admit  that  the  exact  question  presented  for  decision  in 
this  case  was  decided  by  the  supreme  court  of  the  state  in  the  case  between 
these  same  parties  or  some,  of  them,  and  which  was  subsequently  transferred 
to  the  court  of  appeals,  and  was  there  reversed  upon  an  exception  involving  a 
question  of  local  law.  People  v.  Hills,  46  Barb.,  344.  Nearly  forty  years 
earlier  the  same  question  substantially  was  decided  in  the  same  xyay  by  the 
chancellor  of  that  state,  in  which  he  held  that  where  a  state  legislature  reserves 
to  itself,  in  the  very  charter  it  grants  to  a  private  corporation,  the  right  of 
altering,  amending  or  repealing  the  act  of  incorporation,  a  subsequent  repeal 
of  the  charter  is  valid  and  constitutional;  that  such  a  reservation  in  the 
charter  of  a  corporation,  upon  common  law  principles,  is  not  repugnant  to  the 
grant,  but  a  constitutional  limitation  of  the  powers  granted.  McLaren  v.  Pen- 
nington, 1  Paige  Ch.,  102.  Few  or  none,  it  is  presumed,  wiU  question  the  cor- 
rectness of  that  rule;  but  the  court  here  is  of  the  opinion  that  the  reservation 
is  equally  valid  and  effectual  if  it  exists  in  the  constitution  of  the  state,  or  in  a 
prior  general  law.  Pennsylvania  College  Cases,  13  Wall.,  213  (§§  2118^26, 
supra);  General  Hospital  v.  Insurance  Co.,  4  Gray,  227;  Roxbury  v.  Railroad 
Co.,  6  Cush.,  424;  Suydam  v.  Moore,  8  Barb.,  363;  Angell  &  Ames  on  Corp.,  9th 
ed.,  §  767.  So  where  the  legislature,  in  granting  a  charter  to  an  insurance  com- 
pany, reserved  the  right  to  alter  it,  and  they  subsequently  exercised  that  right 
by  declaring  that  if  the  assets  of  such  corporation  should  pass  into  the  hands 
of  a  receiver  he  might  make  assessments  upon  the  premium  notes,  it  was  held 
that  this  was  a  legitimate  exercise  of  the  reserved  power,  and  that  it  fully  au- 
thorized the  receiver  to  make  assessments  whenever  it  became  necessarv  to 
carry  the  intention  of  the  legislature  into  effect.  Hyatt  v.  McMahon,  25  Barb., 
467/ 

§  3133.  TTie  reserved  power  cannot  he  used  to  destroy  rights  acquired  undei*  a 
charter. 

Power  to  legislate,  founded  upon  such  a  reservation  in  a  charter  to  a  private 
corporation,  is  certainly  not  without  limit,  and  it  may  well  be  admitted  that  it 
cannot  be  exercised  to  take  away  or  destroy  rights  acquired  by  virtue  of  such  a 
charter,  and  which,  by  a  legitimate  use  of  the  powers  granted,  have  become 
vested  in  the  corporation ;  but  it  maybe  safely  affirmed  that  the  reserved  power 
may  be  exercised,  and  to  almost  any  extent,  to  carry  into  effect  the  original 
purposes  of  the  grantor  to  secure  the  due  administration  of  its  affairs,  so  as  to 
protect  the  rights  of  the  stockholders  and  of  creditors,  and  for  the  proper  dis- 
position of  the  assets.  Commonwealth  v,  Essex  Co.,  13  Gray,  253;  Miller  t^. 
Railroad  Co.,  21  Barb.,  517.  Such  a  reservation,  it  is  held,  will  not  warrant  the 
legislature  in  passing  laws  to  change  the  control  of  an  institution  from  one 
religious  sect  to  another,  or  to  divert  the  fund  of  the  donors  to  any  new  use 
inconsistent  with  the  iutent  and  purpose  of  the  charter,  or  to  compel  sub- 
scribers to  the  stock,  whose  subscription  is  conditional,  to  waive  any  of  the 
conditions  of  their  contract.  State  v.  Adams,  44  Mo.,  570;  Zabriskie  v.  Rail- 
road Co.,  3  C.  E.  Green,  180;  Railroad  Co.  v.  Veazie,  39  Me.,  681;  Sage  v.  Dil- 
lard,  15  B.  Mon.,  357. 

Attempt  is  made  in  this  case  to  show  that  the  right  to  elect  all  of  the  direct- 
ors except  four  bad  become  vested  in  the  stockholders  owning  a  minority  of 
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the  shares^  and  that  the  amendatory  act  giving  to  the  city  the  power  to  elect 
seven  impairs  that  vested  right;  but  the  court  is  entirely  of  a  diEFerent  opinion, 
as  the  legislature,  in  conceding  that  right,  made  the  concession  subject  to  the 
reserved  power  to  alter  or  repeal  the  charter  as  ordained  in  the  constitution  of 
the  state,  and  also  in  the  several  statutes  mentioned,  which  clearly  give  to  the 
legislature  the  power  to  augment  or  diminish  the  number,  or  to  change  the  ap- 
portionment, as  the  ends  of  justice  or  the  best  interest  of  all  concerned  may 
require. 

AH  parties  supposed,  when  the  charter  was  formed,  and  when  the  subscrip- 
tions to  the  stock  were  paid,  that  the  capital  stock  would  be  $800,000,  and  that 
the  right  conceded  to  the  city  to  elect  four  out  of  the  thirteen  directors  would 
give  the  city  a  fair  proportion  of  the  whole  number,  but  circumstances  have 
changed  in  consequence  of  the  failure  of  a  large  class  of  the  subscribers  to  the 
stock  to  make  good  their  subscriptions.  Payments  being  refused,  the  corpora- 
tion found  it  necessary  to  reduce  the  capital  stock,  and  to  shorten  the  route  as 
before  explained. 

These  changes  from  the  original  design  made  new  legislation  necessary  to 
the  ends  of  justice,  and  the  amendatory  act  was  passed  to  effect  that  object, 
and  the  court  is  of  the  opinion  that  the  amendatory  act  is  a  valid  law  and  that 
the  judgment  should  be  affirmed. 

'  Justices  Bradley  and  Field  dissenting:  That  the  agreement  with  respect  to 
the  number  of  directors  which  the  citv  should  elect  was  outside  of  and  collat- 
eral  to  the  charter;  that  the  legislature  cannot  reserve  the  power  to  invalidate 
contracts  between  third  parties. 

PEIK  V.  CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY. 

(4  Otto,  164r-178.     1876.) 

Appeals  from  U.  S.  Circuit  Court,  Western  District  of  Wisconsin. 

Opinion  by  WArrE,  C.  J. 

Statement  of  Facts. —  These  suits  present  the  single  question  of  the  power 
of  the  legislature  of  Wisconsin  to  provide  by  law  for  a  maximum  of  charge  to 
be  made  by  the  Chicago  &  Northwestern  Railway  Company  for  fare  and 
freight  upon  the  transportation  of  persons  and  property  carried  within  the 
state,  or  taken  up  outside  the  state  and  brought  within  it,  or  taken  up  inside 
and  carried  without.  That  company  was  by  its  charter  authorized  "  to  demand 
and  receive  such  sum  or  sums  of  money  for  the  transportation  of  persons  and 
property,  and  for  storage  of  property,  as  it  shall  deem  reasonable.''  Charter 
of  the  Wisconsin  &  Superior  Kailroad  Co.,  sec.  6.  Other  forms  of  expression 
are  used  in  charters  granted  by  Wisconsin  to  other  companies,  which  by  con- 
solidation have  become  merged  in  the  present  corporation;  but  they  are  all  the 
same  in  effect.     None  go  beyond  this. 

§  2133.  Effect  of  a  reservation  in  the  constitution  on  the  power  to  regulate 
charges  on  railroads. 

The  constitution  of  the  state  in  force  when  each  of  the  several  acts  of  incor- 
poration was  passed  provides  that  all  acts  for  the  creation  of  corporations 
within  the  state  "  may  be  altered  or  repealed  by  the  legislature  at  any  time 
after  their  passage."  Article  11,  section  1.  It  was  conceded  upon  the  argu- 
ment that  this  reserved  power  of  the  constitution  gave  the  legislature  "  the 
same  power  over  the  business  and  property  of  corporations  that  it  has  over  in- 
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dividuals,"  or,  as  it  is  expressed  by  oae  of  the  counsel,  "nothing  more  could 
have  been  intended  than  to  leave  the  stockholders  in  corporations  in  such  a 
position  that  the  legislature  could  place  them  on  the  same  footing  with  natural 
persons  before  the  law,  and  disable  them  from  permanently  evading  the  burdens 
on  all  others  engaged  in  similar  vocations  by  appealing  to  the  letter  of  their 
charter.  Their  object  was  not  to  open  the  door  to  oppression,  but  to  secure 
simple  equality  between  citizens  of  the  state,  whether  working  singly  or  in  cor- 
ponte  associations."  And,  in  another  place,  the  same  learned  counsel  says: 
"The  privilege,  then,  of  charging  whatever  rates  it  may  deem  proper  is  a  fran- 
chise, which  may  be  taken  away  under  the  reserved  power,  but  the  right  to 
charge  a  reasonable  compensation  would  remain  as  a  right  under  the  general 
law  governing  natural  persons,  and  not  as  a  special  franchise  or  privilege." 

Without  stopping  to  inquire  whether  this  is  the  extent  of  the  operation  of 
this  important  constitutional  reservation,  it  is  sufficient  to  say  that  it  does, 
without  any  doubt,  have  that  efiPect.  In  Munn  v.  Illinois,  4  Otto,  113  (§§  1349-67, 
supra\  and  Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Iowa,  4  Otto,  155 
(§§  2138-42,  infra\  we  decided  that  the  state  may  limit  the  amount  of  charges 
by  railroad  companies  for  fares  and  freights,  unless  restrained  by  some  contract 
in  the  charter,  even  though  their  income  may  have  been  pledged  as  security  for 
the  payment  of  obligations  incurred  upon  the  faith  of  the  charter.  So  far  this 
case  is  disposed  of  by  those  decisions. 

§  2134.  The  reserved  power  over  a  corporation  remains  after  consolidation 
v)ith  a  company  of  another  state^  where  the  act  authorizing  the  consolidation  pro- 
vides that  the  consolidated  compajiy  shall  he  subject  to  the  laws  of  the  state. 

It  remains  only  to  consider  a  few  questions  raised  here  which  were  not  in- 
volved in  the  cases  that  have  already  been  decided. 

1.  As  to  the  consolidation  of  the  Wisconsin  corporations  with  those  of  Illinois. 
For  the  purpose  of  promoting  this  consolidation,  the  legislature  of  Wisconsin 
passed  an  enabling  act,  and,  in  so  doing,  provided  that  if  such  consolidation 
was  perfected,  "  the  consolidated  company  shall  be  and  remain  subject  to  the 
laws  of  the  state  of  Wisconsin  and  the  state  of  Illinois,  respectively,  and  shall 
have  in  all  respects  the  same  privileges  as  though  this  consolidation  had  not 
taken  place;  provided  that  the  laws  of  Illinois  shall  have  no  force  and  effect 
in  the  state  of  Wisconsin."  Wisconsin  Consolidation  Act,  March  10,  1855, 
sec.  8.  The  second  section  of  the  same  act  also  provided  that  the  consolidated 
company  should  '^  have  all  the  rights,  privileges  and  franchises  conferred  on 
the  said  companies  [those  in  Illinois  as  well  as  those  in  Wisconsin]  by  the  laws 
of  the  states  of  Illinois  and  Wisconsin,  respectively,  the  same,  and  not  other- 
wise, as  though  the  said  consolidation  had  not  taken  place."  In  this  way, 
Wisconsin  in  effect  said  to  the  Illinois  companies,  ^'  You  may  consolidate  your 
interest  with  those  of  the  named  companies  in  this  state,  and  form  one  corpo- 
ration in  the  two  states;  but  in  so  doing,  you  must,  in  Wisconsin,  be  subject  to 
our  laws.  In  Wisconsin  all  corporations  are  liable  to  have  their  charters  altered 
or  repealed  at  the  will  of  the  legislature.  If  you  are  willing  to  take  this  risk, 
we  will  care  for  you,  within  our  jurisdiction,  precisely  as  we  do  for  our  own 
corporations." 

Upon  these  terms  the  consolidation  was  finally  perfected,  and  the  consoli- 
date company  now  exists  under  the  two  jurisdictions,  but  subject  to  the  same 
legislative  control  as  to  its  business  in  Wisconsin  as  private  persons.  The  Illi- 
nois compa.nie8  might  have  stayed  out.  But  they  chose  to  come  in,  and  must 
now  abide  the  consequences.    Thus  Wisconsin  is  permitted  to  legislate  for  the 
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consolidated  company  in  that  state  precisely  the  same  as  it  would  for  its  own 
original  companies,  if  no  consolidation  had  taken  place.  This  is  the  contract 
by  which  the  Illinois  stockholders  must  abide.  Having  availed  themselves  of 
what  they  supposed  to  be  the  advantages  of  the  consolidation,  they  cannot 
repudiate  their  corresponding  obligations.  There  is  nothing,  therefore,  in  this 
objection. 

2.  The  obligations  of  the  consolidated  company,  under  the  land  grant  to  the 
Wisconsin  &  Superior  Railroad  Company,  to  keep  that  part  of  its  road  which 
formerly  belonged  to  that  company  open  as  a  public  highway  for  the  use  of 
the  government  of  the  United  States,  free  from  toll  or  other  charges  upon  the 
transportation  of  property  or  troops  of  the  United  States,  and  to  transport  the 
mails  at  such  prices  as  congress  may  by  law  direct.  The  United  States  do 
not  complain.  It  will  be  time  enough  for  us  to  consider  this  objection  when 
they  do. 

§  2135.  Power  of  a  state  to  regtdate  domestic  commerce. 

3.  As  to  the  effect  of  the  statute  as  a  regulation  of  interstate  commerce. 
The  law  is  confined  to  state  commerce,  or  such  interstate  commerce  as  directly 
affects  the  people  of  Wisconsin.  Until  congress  acts  in  reference  to  the  rela- 
tions of  this  company  to  interstate  commerce,  it  is  certainly  within  the  power 
of  Wisconsin  to  regulate  its  fares,  etc.,  so  far  as  they  are  of  domestic  concern. 
With  the  people  of  Wisconsin  this  company  has  domestic  relations.  Incident- 
ally, these  may  reach  beyond  the  state.  But  certainly,  until  congress  under- 
takes to  legislate  for  those  who  are  without  the  state,  Wisconsin  may  provide 
for  those  within,  even  though  it  may  indirectly  affect  those  without. 

§  2136.  Decision  of  a  etate  court  that  an  act  ie  not  repealed  is  binding, 

4.  As  to  the  repeal  of  this  act  by  that  of  March  12, 1874.  The  supreme 
court  of  Wisconsin  has  decided  that  there  is  no  such  repeal  as  is  claimed.  At- 
torney-General V.  Railroad  Cos.,  35  Wis.,  427.     This  is  binding  on  us. 

§  2137.  The  legislature  may  decide  as  to  what  is  a  reasonable  charge  iy  a  rail- 
road. 

5.  As  to  the  claim  that  the  courts  must  decide  what  is  reasonable,  and  not 
the  legislature.  This  is  not  new  to  this  case.  It  has  been  fully  considered  in 
Munn  V,  Illinois.  Where  property  has  been  clothed  with  a  public  interest,  the 
legislature  may  fix  a  limit  to  that  which  shall  in  law  be  reasonable  for  its  use. 
This  limit  binds  the  courts  as  well  as  the  people.  If  it  has  been  improperly 
fixed,  the  legislature,  not  the  courts,  must  be  appealed  to  for  the  change. 

6.  The  sale  of  the  Chicago,  St.  Paul  &  Fond  du  Lac  Railroad  Company. 
The  charter  of  the  company  whose  road  was  sold  does  not  confer  any  right 
which  has  been  impaired  by  this  legislation.  That  company,  like  other  rail- 
road companies  in  Wisconsin,  was  subject  to  regulation  as  to  its  fares,  etc.  It 
is,  therefore,  unnecessary  to  consider  what  might,  under  other  circumstances^ 
have  been  the  effect  of  such  a  sale. 

This  disposes  of  the  case.    No  other  questions  need  be  considered.    If  the 

question  ever  arises  whether  the  company  can  be  compelled  to  continue  its 

business  at  the  prices  fixed,  it  will  be  time  enough  for  us  to  pass  upon  it  when 

it  reaches  here  in  due  course  of  proceeding.    It  is  not  here  now. 

Decrees  affirmed. 

Justices  Field  and  Stbong  dissented. 
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CmCAQO,  BURLINGTON  &  QUINCY  RAILROAD  COMPANY  v.  IOWA, 

(4  Otto,  155-164.     1878.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Iowa. 

Statement  op  Facts. —  The  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, with  its  leased  line,  the  Burlington  &  MissouiK  River  Railroad,  had  a 
cootinnous  line  from  Chicago  to  Plattsmouth,  Iowa.  The  bill  in  this  case  was 
filed  to  enjoin  the  attorney-general  of  the  state  of  Iowa  from  enforcing  the  pro- 
visions of  an  act  fixing  maximum  rates  of  charges,  the  complainant  contending 
that  at  the  time  the  leased  railroad  was  built,  and  when  the  money  was  bor- 
rowed to  build  and  equip  the  road,  and  the  mortgages  were  executed,  the 
company  had  the  right  to  establish  its  rates  of  charges  for  transportation  of 
freight  and  passengers. 

Opinion  by  Waffb,  C.  J. 

Railroad  com]>anies  are  carriers  for  hire.  They  are  incorporated  as  such,  and 
given  extraordinary  powers,  in  order  that  they  may  the  better  serve  the  public 
in  that  capacity.  They  are,  therefore,  engaged  in  a  public  employment  affect- 
ing the  public  interest,  and,  under  the  decision  in  Munn  v,  Illinois,  4  Otto,  113 
(§§  1349-67,  8upra\  subject  to  legislative  control  as  to  their  rates  of  fare  and 
freight,  unless  protected  by  their  charters. 

§  2138.  The  charter  of  a  corporation  is  a  contract^  protected  by  the  constitur 
tion. 

The  Burlington  &  Missouri  River  Railroad  Company,  the  benefit  of  whose 
charter  the  Chicago,  Burlington  &  Quincy  Railroad  Company  now  claims,  was 
organized  under  the  general  corporation  law  of  Iowa,  with  power  to  contract, 
in  reference  to  its  business,  the  same  as  private  individuals,  and  to  establish  by- 
laws and  make  all  rules  and  regulations  deemed  expedient  in  relation  to  its 
affairs,  but  being  subject,  nevertheless,  at  all  times  to  such  rules  and  regulations 
as  the  general  assembly  of  Iowa  might  from  time  to  time  enact  and  provide. 
This  is,  in  substance,  its  charter,  and  to  that  extent  it  is  protected  as  by  a  con- 
tract; for  it  is  now  too  late  to  contend  that  the  charter  of  a  corporation  is  not 
a  contract  within  the  meaning  of  that  clause  in  the  constitution  of  the  United 
States  which  prohibits  a  state  from  passing  any  law  impairing  the  obligation  of 
a  contract.  Whatever  is  granted  is  secured  subject  only  to  the  limitations  and 
reservations  in  the  charter  or  in  the  laws  or  constitutions  which  govern  it.  This 
company,  in  the  transactions  of  its  business,  has  the  same  rights,  and  is  subject  to 
the  same  control,  as  private  individuals  under  the  same  circumstances.  It  must 
carry  when  called  upon  to  do  so,  and  can  charge  only  a  reasonable  sum  for  the 
carriage.  In  the  absence  of  any  legislative  regulation  upon  the  subject,  the 
courts  must  decide  for  it,  as  they  do  for  private  persons,  when  controversies 
arise,  what  is  reasonable.  But  when  the  legislature  steps  in  and  prescribes  a 
maximum  of  charge,  it  operates  upon  this  corporation  the  same  as  it  does  upon 
individuals  engaged  in  a  similar  business.  It  was  within  the  power  of  the  com- 
pany to  call  upon  the  legislature  to  fix  permanently  this  limit,  and  make  it  a 
part  of  the  charter;  and,  if  it  was  refused,  to  abstain  from  building  the  road 
and  establishing  the  contemplated  business.  If  that  had  been  done,  the  char- 
ter might  have  presented  a  contract  against  future  legislative  interference. 
But  it  was  not;  and  the  company  invested  its  capital,  relying  upon  the  good 
faith  of  the  people  and  the  wisdom  and  impartiality  of  legislators  for  protec- 
tion against  wrong  under  the  form  of  legislative  regulation. 
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§  2139.  A  power  of  government  which  actually  exists  is  not  lost  hy  non-user. 

It  is  a  matter  of  no  importance  that  the  power  of  regulation  now  under  con- 
sideration was  not  exercised  for  more  than  twenty  years  after  this  company 
was  organized.  A  power  of  government  w^hich  actually  exists  is  not  lost  by 
non-user.  A  good  government  never  puts  forth  its  extraordinary  powers, 
except  under  circumstances  which  require  it.  That  government  is  the  best 
which,  while  performing  all  its  duties,  interferes  the  least  with  the  lawful  pur- 
suits of  its  people.  In  1691,  during  the  third  year  of  the  reign  of  William  and 
Mary,  parliament  provided  for  the  regulation  of  the  rates  of  charges  by  com- 
mon carriers.  This  statute  remained  in  force,  with  some  amendment,  until 
1827,  when  it  was  repealed,  and  it  has  never  been  re-enacted.  No  oaeaoppoBca 
that  the  power  to  restore  its  provisions  has  been  lost  A  diange  of  circum- 
stances seemed  to  render  such  a  regulation  no  longer  necessary,  and  it  was 
abandoned  for  the  time.  The  power  was  not  surrendered.  That  remains  for 
future  exercise,  when  required.  So  here,  the  power  of  regulation  existed  from 
Xhe  beginning,  but  it  was  not  exercised  until  in  the  judgment  of  the  body  politic 
the  condition  of  things  was  such  as  to  render  it  necessary  for  the  common 
good. 

§  2140.  The  power  of  a  state  of  regulating  the  rates  of  a  railroad  company 
is  not  affected  hy  a  pledge  of  its  income^  or  lease  of  its  road^  hefore  the  power  is 
exercised, 

Neither  does  it  affect  the  case  that  before  the  power  was  exercised  the  com- 
pany had  pledged  its  income  as  security  for  the  payment  of  debts  incurred,  and 
had  leased  its  road  to  a  tenant  that  relied  upon  the  earnings  for  the  means  of 
paying  the  agreed  rent.  The  company  could  not  grant  or  pledge  more  than  it 
had  to  give.  After  the  pledge  and  after  the  lease  the  property  remained 
within  the  jurisdiction  of  the  state,  and  continued  subject  to  the  same  govern- 
mental powers  that  existed  before. 

§  2141.  Regulation},  of  interstate  commerce. 

The  objection  that  the  statute  complained  of  is  void  because  it  amounts  to  a 
regulation  of  commerce  among  the  states,  has  been  sufficiently  considered  in 
the  case  of  Munn  v.  Illinois.  This  road,  like  the  warehouse  in  that  case,  is 
situated  within  the  limits  of  a  single  state.  Its  business  is  carried  on  there, 
and  its  regulation  is  a  matter  of  domestic  concern.  It  is  employed  in  state  as 
well  as  in  interstate  commerce,  and,  until  congress  acts,  the  state  must  be  per- 
mitted to  adopt  such  rules  and  regulations  as  may  be  necessary  for  the  pro- 
motion of  the  general  welfare  of  the  people  within  its  own  jurisdiction,  even 
though  in  so  doing  those  without  may  be  indirectly  affected. 

§  2142.  A  state  law  dividing  railroads  into  classes,  and  fixing  maxifnum 
rates  of  charges,  is  not  void  for  want  of  uniformity. 

It  remains  only  to  consider  whether  the  statute  is  in  conflict  with  section  4, 
article  1,  of  the  constitution  of  Iowa,  which  provides  that  ^'all  laws  of  a  general 
nature  shall  have  a  uniform  operation,"  and  that  ''the  general  assembly  shall 
not  grant  to  any  citizen,  or  class  of  citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citizens."  The  statute 
divides  the  railroads  of  the  state  into  classes,  according  to  business,  and  estab- 
lishes a  maximum  of  rates  for  each  of  the  classes.  It  operates  uniformly  on 
each  class,  and  this  is  all  the  constitution  requires.  The  supreme  court  of  the 
state,  in  the  case  of  McAunicn  v.  M.  &  M.  Railroad  Co.,  20  la.,  343,  in  speak- 
ing of  legislation  as  to  classes,  said,  ''  These  laws  are  general  and  uniform,  not 
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because  they  operate  upon  every  person  in  the  state,  for  they  do  not,  but 
because  every  person  who  is  brought  within  the  relation  and  circumstances  pro- 
vided for  is  affected  by  the  law.  They  are  general  and  uniform  in  their  opera- 
tion upon  all  persons  in  the  like  situation,  and  the  fact  of  their  being  general 
and  uniform  is  not  affected  by  the  number  of  persons  within  the  scope  of  their 
operation."  This  act  does  not  grant  to  any  railroad  company  privileges  or  im- 
munities which,  upon  the  same  terms,  do  not  equally  belong  to  every  other 
railroad  company.  Whenever  a  company  comes  into  any  class,  it  has  all  the 
"privileges  and  immunities"  that  have  been  granted  by  the  statute  to  any 
other  company  in  that  class. 

It  is  very  clear  that  a  uniform  rate  of  charges  for  all  railroad  companies  in 
the  state  might  operate  unjustly  upon  some.  It  was  proper,  therefore,  to  pro- 
vide in  some  way  for  an  adaptation  of  the  rates  to  the  circumstances  of  the 
different  roads;  and  the  general  assembly,  in  the  exercise  of  its  legislative  dis- 
cretion, has  seen  fit  to  do  this  by  a  system  of  classification.  Whether  this  was 
the  best  that  could  have  been. done  is  not  for  us  to  decide.  Our  province  is 
only  to-detenuiod  wiiather  it  could  be  done  at  all,  and  under  any  cironmgtaiinM 
If  it  could,  the  legislattrre  Ttiust  decide  for  itself,  subject  to  no  control  from  us, 
whether  the  common  good  requires  that  it  should  be  done. 

Decree  affirmed. 

Justices  Field  and  Stkong  dissented. 

TILLEY  V.  SAVANNAH,  FLORIDA  &  WESTERN  RAILROAD  COMPANY. 
(Circuit  Court  for  Georgia:  6  Federal  Reporter,  641-665.     1881.) 

Bill  in  equity  and  motion  for  an  injunction,  by  a  stockholder  in  the  Savan- 
nah, Florida  &  Western  Railroad  Company,  praying  that  the  company  be 
enjoined  from  doing  any  act  which  would  be  an  acceptance  of  an  act  of  the 
Georgia  legislature  of  October  14,  1879,  or  from  carrying  out  the  provisions  of 
the  act,  etc.;  also,  that  the  commissioners  might  be  enjoined  from  prescribing 
rates  of  fare  and  freight  over  the  road,  or  in  any  manner  enforcing  the  pro- 
visions of  the  act.  The  facts  and  the  provisions  of  the  law  are  stated  in  the 
opinion. 

Opinion  by  Woods,  J. 

The  question  for  solution  is  whether  the  case  made  by  this  bill  and  amend- 
ment, and  the  affidavits  in  support  of  it,  entitles  the  complainant  to  the  writ  of 
injunction  as  prayed  for  in  his  bill.  The  first  inquiry  that  arises  is,  what  are  the 
rights  of  the  Savannah,  Florida  &  Western  Railroad  Company  under  the  law 
of  its  organization?  On  behalf  of  the  complainant  it  is  averred  that  the  railroad 
company  has  the  right,  within  the  limits  prescribed  by  the  charter  of  the 
Atlantic  &  Gulf  Railroad  Company,  to  fix  its  own  schedule  of  freight  and  pas- 
senger fares,  and  that  this  right  is  not  subject  to  legislative  control. 

§  2143.  Control  over  railroads. 

It  is  settled  that  railroad  companies  are  subject  to  legislative  control  as  to 
tbeir  rates  of  fare  and  freight,  unless  protected  by  their  charters.  Munn  v. 
Illinois,  94  U.  S.,  113  (§§  1349-67,  «?//?ra) ;  iChicago,  etc.,  R.  Co.  v.  Iowa,  94  U. 
S.,  161  (§§  2138-42,  supra).  When  the  charter  of  a  railroad  company  allows 
it  to  charge  maximum  rates  of  fares  and  freight,  but  the  right  is  reserved 
to  the  legislature  to  repeal  or  amend  the  charter,  it  may  change  the  rates  pre- 
scribed by  the  charter  by  establishing  a  maximum  limit  beyond  which  they 

shall  not  go.    Peik  v.  Chicago,  etc.,  R'y  Co.,  94  U.  S.,  164  (§§  2133-37,  sujrra). 
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§  2 1 44.  A  company  succeeding  to  the  rights  of  another  is  stibject  to  the  same 
control  in  the  matter  of  charges. 

By  the  act  of  the  legislature  of  Georgia  of  February  29,  1876,  entitled  "  An 
act  to  enable  the  purchasers  of  railroads  to  form  corporations,  and  to  exercise 
corporate  powers  and  privileges/'  under  which  the  Savannah,  Florida  &  West- 
ern Bailroad  Company  was  organized,  it  was  clothed  with  all  the  rights,  privi- 
leges and  immunities  of  the  Atlantic  &  Gulf  Railroad  Company.  It  is  necessary, 
therefore,  to  inquire  what  were  the  charter  rights  of  the  latter  company.  It 
was  organized  by  the  consolidation  of  the  Savannah,  Albany  &  Gulf  Railroad 
Company  and  the  Atlantic  &  Gulf  Railroad  Company,  by  authority  of  an  act 
of  the  legislature  of  Georgia,  approved  April  18,  1863.  When  this  act  was 
passed,  sections  1651  and  16S2  of  the  code  of  1863,  which  took  effect  January 
1,  1863,  were  in  force.  The  first  of  these  sections  declared:  "Persons  are 
either  natural  or  artificial.  The  latter  are  the  creatures  of  law,  and,  except  so 
far  as  the  law  forbids,  are  subject  to  be  changed,  modified  or  destroyed  at  the 
will  of  their  creator;  they  are  called  corporations."  The  second  declared :  "  In 
all  cases  of  private  charters,  hereafter  granted,  the  state  reserves  the  right  to 
withdraw  the  franchise  unless  such  right  is  expressly  negatived  in  the  charter." 
From  these  sections  of  the  code  it  is  apparent  that  the  rights,  privileges  and 
franchises  of  the  Atlantic  &  Gulf  Railroad  Company  were  subject  to  altera- 
tion, amendment  or  withdrawal  at  the  will  of  the  legislature.  This  point  has 
been  expressly  decided  by  the  supreme  court  of  the  United  States  in  the  case 
of  Railroad  Co.  y.  Georgia,  98  U.  S.,  359  (§§  2317-20,  infra).  In  that  case  it 
was  held  that  by  the  consolidation  under  the  act  of  April  18,  1863,  of  the 
Savannah,  Albany  <&  Gulf  Railroad  Company  and  the  Atlantic  &  Gulf  Rail- 
road Company,  said  companies  were  dissolved  and  a  new  corporation  (to 
wit,  the  Atlantic  &  Gulf  Railroad  Company)  was  created,  and  that  this  new 
company  became  subject  to  the  provisions  of  the  code  of  Georgia  above  recited. 

And  it  has  been  expressly  decided  by  the  supreme  court  of  Georgia  that  all 
charters  granted  by  the  state  since  the  adoption  of  the  code  of  1863  are  sub- 
ject to  the  provisions  of  section  1682  above  quoted.  West  End  Co.  -q.  Atlanta, 
49  Ga.,  151.  It  must,  therefore,  be  considered  as  conclusively  settled  that  the 
right  of  the  Atlantic  &  Gulf  Railroad  Company  to  establish  its  own  schedule 
of  freight  and  fares  within  certain  limits  was  subject  to  legislative  modifica- 
tion and  control.  The  Savannah,  Florida  &  Western  Railroad  Company,  hav- 
ing succeeded  to  the  rights  and  franchises  of  the  Atlantic  &  Gulf  Company,  is 
subject  to  the  same  revisory  power. 

§  2145.  When^  at  the  time  of  the  grant  of  a  charter^  corporations  were  svih 
jeet  to  have  their  transportation  rates  regulated^  an  act  compelling  them  to  confine 
them  to  reasonaile  charges  works  no  injustice  to  the  corporators. 

But,  so  far  as  the  Savannah,  Florida  &  Western  Railroad  Company  is  con- 
cerned, the  right  of  legislative  control  over  its  franchises  has  been  placed  be- 
yond all  dispute,  if  any  remained,  by  section  8  of  the  act  under  which  the 
company  was  organized.  That  section  declares  "  that  nothing  in  this  act  shall 
operate  to  vest  in  any  purchaser  of  any  railroad  and  its  franchises  any  exemp- 
tion from  taxation  existing  or  claiming  to  exist  in  the  corporation  which  shall 
have  been  the  owner  of  said  railroad  and  its  franchises,  or  to  limit  the  powers 
of  the  legislature  to  alter,  modify  or  withdraw  the  charter  and  franchises 
herein  provided." 

Complainant  says,  however,  that  if  the  power  of  the  legislature,  under  the 
ctiarter  of  the  company,  to  modify  or  withdraw  its  franohises,  be  conceded, 
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yet  this  power  is  now  restrained  by  that  paragraph  in  the  bill  of  rights  of  the 
constitution  of  1877  which  declares  "no  grant  of  special  privilege  or  immuni- 
ties shall  be  revoked,  except  in  such  manner  as  to  work  no  injustice  to  corpo- 
rators or  creditors  of  the  incorporation."  Paragraph  3,  §  3,  art.  1,  Constitution 
1877.  This  presents  the  question  whether  the  act  of  October  14, 1879,  under 
which  tJK  railroad  commissioners  assume  to  act,  revokes  any  of  the  privileges 
and  immunities  of  the  defendant  railroad  company  in  such  manner  as  to  work 
injustice  to  the  corporators  or  ct'editors  of  the  corporation.  That  act  forbids 
the  railroad  corporations  of  the  state,  including  the  defendant  railroad  com- 
pany, from  charging  unfair  and  unreasonable  rates  of  freight  and  fare,  or 
making  unjust  discriminations  for  the  transportation  of  passengers  and  freights; 
and  provides  for  the  appointment  of  a  commission  to  prescribe  reasonable  and 
jost  rates  of  freight  and  passenger  tariffs,  to  be  observed  by  all  the  Companies 
doing  business  in  this  state  on  the  railroads  thereof.  There  is  certainly  nothing 
in  this  act  hostile  to  the  paragraph  in  the  bill  of  rights  just  referred  to.  The 
franchise  of  the  defendant  company  is  to  fix  its  own  rates  of  freights  and  fares 
within  certain  limits,  subject  to  the  revisory  powers  of  the  legislature.  It  has 
never  had  absolute  right  to  establish  its  own  schedule  of  freights  and  fares. 
The  right  to  fix  its  rates  of  charges  has  always  been  subordinate  to  legislative 
control.  How,  then,  can  an  attempt  on  the  part  of  the  legislature  to  regulate  the 
charges  of  the  defendant  company  be  considered  as  an  attempt  to  revoke  the 
special  privileges  and  immunities  of  the  company?  But  this  clause  in  the  bill  of 
rights  must  be  read  in  connection  with  paragraph  1  of  section  2  of  article  4  of 
the  constitution,  which  confers  upon  the  legislature  the  power  and  authority  of 
regulating  railroad  freights  and  tariffs,  and  makes  it  the  duty  of  the  legislature 
to  prohibit  railroads  from  charging  other  than  just  and  reasonable  rates.  The 
legislature,  in  the  act  of  October  14,  1879,  supra^  has  merely  forbidden  the 
railroad  companies  from  exactmg  more  than  fair  and  reasonable  rates  for 
the  transportation  of  freights  and  passengers,  and  has  attempted,  through  a 
commissioi),  to  prescribe  what  are  just  and  reasonable  rates.  Upon  its  face 
there  can  be  no  constitutional  objection  to  this  legislation,  excepting  on  the 
asBumption  that  it  is  one  of  the  special  privileges  and  immunities  of  the  rail- 
road companies  to  charge  unjust  and  unreasonable  freight  rates  and  fare. 

§  2 1 46*  Where  the  caiiatitution  reserves  the  power  in  the  legislature  to  pre- 
scribe reasonable  rates,  the  question  as  to  what  is  reasonable  is  a  legislative  question. 

But  it  is  urged  by  complainant  that  the  rates  prescribed  by  the  commis- 
sioners under  authority  of  the  legislature  are  not  just  and  reasonable,  but  are 
oppressive,  and  destructive  of  the  value  of  the  property  of  the  railroad  com- 
panies. Assuming  for  the  present  that  the  legislature  had  the  constitutional 
right  to  delegate  the  power  of  prescribing  rates  to  a  commission,  and  that  the 
schedule  established  by  it  is  the  schedule  of  the  legislature,  the  question  i?  then 
presented:  Where  does  the  power  reside  to  declare  what  are  just  and  reason- 
able rates?  Is  it  a  judicial  or  legislative  question?  It  seems  to  me  that  sec- 
tion 2  of  article  4  of  the  constitution,  by  its  very  terms,  confers  that  power  on 
the  legislature.  It  declares — First,  "the  power  and  authority  of  regulating 
railroad  freights  and  passenger  tariffs,  preventing  unjust  discriminations,  and 
requiring  reasonable  and  just  rates  of  freight  and  passenger  tariffs,  are  hereby 
conferred  on  the  general  assembly,  whose  duty  it  shall  be  to  pass  laws  to  regu- 
late freight  and  passenger  tariffs,  to  prohibit  unjust  discrimination,  and  to  pro- 
hibit said  roads  from  charging  other  than  just  and  reasonable  rates."  How  a 
delegation  of  power  to  declare  what  is  just  and  reasonable  could  be  more  plain 
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and  explicit,  it  is  difficult  to  see.  It  is  not  conferred  on  the  courts;  the  railroad 
companies  have  no  part  or  lot  in  the  decision  of  the  question;  but  the  constitu- 
tion declares  "  it  is  hereby  conferred  on  the  general  assembly."  But  even 
when  there  is  no  such  constitutional  provision  as  exists  in  this  state,  it  has  been 
held  that  "  where  property  has  been  clothed  with  a  public  interest,  the  legisla- 
ture may  fix  a  limit  to  that  which  shall  in  law  be  reasonable  for  its  use.  This 
limit  binds  the  courts  as  well  as  the  people.  If  it  has  been  improperly  fixed, 
the  legislature,  not  the  courts,  must  be  appealed  to  for  the  change."  Peik  v. 
Chicago,  etc.,  E'y  Co.,  94  U.  S.,  164  (§§  2133-37,  supra)]  Munn  v.  Illinois,  94 
U.  S.,  113  (§§  1349-67,  supra). 

§  2147.  nor  is  such  7'egulatio^i  any  revocation  of  any  special  privileges 

or  immunities. 

Looking,  therefore,  at  the  several  clauses  of  the  constitution  which  bear  upon 
the  subject,  it  cannot  be  said  by  the  railroad  companies  that  an  attempt  by  the 
legislature  to  prescribe  reasonable  rates  for  the  transportation  of  freights  and 
fares  is  a  revocation  of  any  of  their  special  privileges  or  immunities.  In  my 
judgment  the  clause  of  the  constitution  now  under  consideration  was  not 
meant  to  limit  the  power  of  the  legislature  over  the  subject  of  freights  and 
fares,  which  is  fully  treated  in  section  11,  article  14,  but  was  intended  to  pro- 
tect the  incorporators  and  creditors  of  the  corporation  from  the  results  which 
at  common  law  followed  the  revocation  of  the  charter  of  an  incorporated  com- 
pany, which  were  that  its  realty  reverted  to  the  grantord  and  its  personalty 
escheated  to  the  state. 

§  2 148.  A  state^  hy  voting  upon  her  shares  in  a  corporation  upon  a  proposition 
to  issue  bonds^  is  not  estopped  to  regulate  the  transportation  rates  of  such  company. 

The  complainant  alleges  that  when  the  bonds  and  the  mortgage  to  secure  the 
same,  subject  to  which  the  defendant  company  bought  the  railroad  .and  other 
property  of  the  Atlantic  &  Gulf  Company,  were  executed,  the  state  of  Georgia 
was  the  owner  of  ten  thousand  shares  of  the  stock  of  the  latter  company,  and 
this  stock  voted  in  favor  of  the  issue  of  the  bonds  and  the  execution  of  the 
mortgage;  that  the  bonds  bore  ssven  per  cent,  annually,  and  are  to  fall  due 
July  1,  1877;  that  the  property  was  conveyed  by  the  mortgage  or  trust  deed  to 
a  trustee,  with  the  power  upon  default  of  the  payment  of  interest  to  take  pos- 
session and  operate  the  road  and  pay  first  expenses;  second^  prior  liens;  thirds 
interest  and  principal  of  the  bonds;  and,ybwrM,  the  residue  to  the  corporation; 
but  until  default,  the  company  was  to  manage  the  property  instead  of  the 
trustees.  And  he  claims  that  the  reserved  right  of  modification  or  repeal  does 
not  apply  when  such  modification  will  impair  a  contract  like  this  made  by  the 
state  herself.  To  this  there  are  two  answers.  In  the  first  place,  the  state 
made  no  contract  When  the  Atlantic  &  Gulf  Railroad  Company  issued  its  bonds 
and  executed  its  mortgage  to  secure  this.  The  bonds  and  mortgage  were  the 
contracts  of  the  company  and  not  of  its  stockholders.  Secondly^  the  purchasers 
of  the  bonds  took  them  subject  to  the  power  of  the  state  to  regulate  the  rates 
of  freight  and  fares.  The  state  never,  either  by  express  or  implied  contract, 
agreed  that  this"  power  should  not  be  exercised.  The  purchasers  of  bonds 
took  the  risk  of  the  validity  of  the  company  to  do  business  enough  unJer  the 
provisions  and  restrictions  of  its  charter,  and  subject  to  the  right  of  the  legisla- 
tive revision  to  pay  the  principal  and  interest  on  the  bonds. 

§  2149.  The  appointment  of  a  commission  to  fix  maximum  rates  is  not  a  dele- 
gation of  legislative  authority. 

The  complainant  next  insists  that  paragraph  1,  section  2,  article  4,  of  the  con- 
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stitation  of  Georgia,  requires  the  general  assembly  itself  to  regulate  railroad 
freights  and  passenger  tariffs,  and  prohibit  unjust  discriminations  on  the  rail- 
roads of  the  state,  and  prohibit  them  from  charging  other  than  just  and  reason- 
able rates,  and  that  the  delegation  of  this  duty  to  these  railroad  commissioners 
is  not  warranted  by  the  constitution.  The  argument  is  that  the  act  of  October 
14,  1879,  delegates  to  the  railroad  commission  legislative  power  which  by  the 
constitution  is  conferred  exclusivel}'  upon  the  legislature.  The  paragraph  of 
the  constitution  which  authorizes  and  requires  the  action  of  the  general  as- 
sembly on  this  subject  does  not,  in  terms,  require  that  body  to  prescribe  the 
rates  of  freights  and  fares.  It  is  required  "  to  pass  laws  to  regulate  freight  and 
passenger  tariffs."  It  has,  in  performance  of  this  duty,  declared  that  the  rates 
charged  by  the  railroad  companies  should  be  just  and  reasonable,  and  appointed 
a  commission  to  fix  the  maximum  of  just  and  reasonable  rates,  beyond  which 
the  railroad  companies  shall  not  go.  This  action  seems  to  fall  strictly  within 
the  terms  of  the  authority  on  which  it  is  based.  If,  however,  the  power  con- 
ferred on  the  commissioners  can  only  be  exercised  under  the  constitution  by 
the  legislature,  the  act  conferring  such  powers  must  be  declared  void.  A  some- 
what careful  consideration  of  this  point  satisfies  me  clearly  that  the  duties 
imposed  by  the  act  upon  the  commissioners  are  not  legislative,  and  are  not 
necessarily  to  be  performed  by  the  legislature.  If  the  act  bad  declared  that 
no  railroad  company  should  charge  other  than  just  and  reasonable  rates,  and 
that  the  board  of  directors  of  every  railroad  company  in  the  state  should  pre- 
scribe maximum  charges,  which  should  be  posted  at  each  station,  and  beyond 
which  the  ticket  and  freight  agents  of  tiie  companies  should  not  go,  it  could 
not  reasonably  be  claimed  that  the  directors  were  clothed  with  legislative 
power.  Is  the  case  altered  when  the  general  assembly,  instead  of  making  the 
board  of  directors  the  body  to  fix  maximum  rates,  appoints  an  independent, 
and,  it  is  fair  to  presume,  a  more  impartial,  body  for  that  purpose?  The  nature 
of  the  duty  discharged  is  not  changed  by  a  change  in  the  person  or  persons  on 
whom  the  duty  is  imposed. 

§  2 1 50.  grant  of  legislative  power  confers  all  power  to  accomplish  the  end. 

It  is  a  familiar  rule  of  constitutional  construction  that  a  grant  of  legislative 
power  to  do  a  certain  thing  carries  with  it  the  power  to  use  all  proper  and 
necessary  means  to  accomplish  the  end.  McCulloch  v.  State  of  Maryland,  4 
Wheat.,  316  (§§  380-398,  supra).  The  general  assembly  of  Georgia  is  expressly 
required  by  paragraph  1,  section  2,  article  4,  to  pass  laws  from  time  to  time  to 
regulate  freight  and  passenger  tariffs,  and  to  prohibit  unjust  discrimination,  and 
the  charging  of  unjust  and  unreasonable  rates  by  the  railroad  companies  of  the 
state.  The  fixing  of  just  and  reasonable  maximum  rates  for  all  the  railroads 
in  the  state  is  clearly  a  duty  which  cannot  ba  performed  by  the  legislature 
unless  it  remains  in  perpetual  session,  and  devotes  a  large  portion  of  its  time 
to  its  performance.  The  question,  what  are  just  and  reasonable  rates?  is  one 
which  presents  different  phases  from  month  to  month,  upon  every  road  in  the 
state,  and  in  reference  to  all  the  innumerable  articles  and  products  that  are  the 
subjects  of  transportation.  This  question  can  only  be  satisfactorily  solved  by 
a  board  which  is  in  perpetual  session,  and  whose  time  is  exclusively  given  to 
the  consideration  of  the  subject. 

It  is  obvious  that,  to  require  the  duty  of  prescribing  rates  for  the  railroads 
of  the  state  to  be  performed  by  the  general  assembly,  consisting  of  a  senate, 
with  forty-four  members,  and  a  house  of  representatives,  with  one  hundred  and 
seventy-five,  and  which  meets  in  regular  session  only  once  in  two  years, 
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and  then  only  for  a  period  of  forty  days,  woald  resalt  in  the  most  ill-advised 
and  haphazard  scbednles,  and  be  prodactire  of  the  greatest  inoonvenience  and 
injustice,  in  some  cases  to  the  railroad  companies,  and  in  others  to  the  people 
of  the  state.  It  is  impracticable  for  such  a  body  to  prescribe  just  and  reason- 
able rates.  To  insist  that  this  duty  must .  be  performed  by  the  general  assem- 
bly itself  is  to  defeat  the  purpose  of  that  clause  of  the  constitution  under 
consideration. 

The  view^  taken  by  complainant  would  preclude  the  legislature  from  the  use 
of  the  necessary  means  and  agencies  to  accomplish  what  it  is  required  by  tbe 
constitution  to  do.  The  constitution  of  the  United  States  gives  to  congress  the 
power  to  levy  and  collect  taxes;  but  this  does  not  require  congress  itself  to 
assess  the  property  of  the  tax-payer,  and  collect  the  tax.  The  constitution  of 
Georgia  clothes  the  general  assembly  with  the  power  of  taxation  over  tbe 
whole  state,  and  requires  taxes  to  be  assessed  upon  all  property  ad  valorem. 
But  this  does  not  require  the  legislature  to  investigate,  through  its  committees 
or  otherwise,  and  declare,  by  an  act,  the  value  of  every  piece  of  property  in  tbe 
state  subject  to  taxation. 

A  familiar  instance  of  the  use  of  agencies  by  the  legislature  for  the  exercise 
of  tbe  power  vested  in  it  by  the  constitution  is  found  in  the  creation  of  munic- 
ipal corporations,  and  of  the  powers  of  legislation  which  are  commonly  be- 
stowed upon  them.  The  bestowal  of  such  powers  is  not  to  be  considered  as 
trenching  upon  the  maxim  that  legislative  power  is  not  to  be  delegated,  since 
that  maxim  is  to  be  understood  in  the  light  of  the  immemorial  practice  of  this 
country  and  England,  which  has  always  recognized  the  propriety  of  vesting  in 
municipal  corporations  certain  powers  of  local  regulation  in  respect  to  which 
the  parties  immediately  interested  may  fairly  be  supposed  more  competent  to 
judge  of  their  needs  than  any  central  authority.  Cooley  on  Constitutional  Lim- 
itations, 143;  City  of  Patterson  v.  Society,  etc.,  24  N".  J.,  385;  Cheany  v. 
Hooser,  9  B.  Mon.,  330 ;  Berlin  v.  Gorham,  34  N.  R,  266. 

Even  so  grave  a  matter  as  taxation  has  always,  in  tbe  state  of  Georgia,  even 
without  special  constitutional  provision,  been  delegated  to  cities,  towns  and 
county  organizations.  Brunswick  v.  Finney,  54  Ga.,  317;  Powers  v.  Dough- 
erty Co.,  23  Ga.,  65.  The  rule  applicable  to  tbe  delegation  of  power  by  a  leg- 
islature is  laid  down  with  great  clearness  in  the  case  of  tbe  Cincinnati,  etc.,  R 
Co.  V.  Clinton  Co.,  1  Ohio  St.,  77.  The  true  distinction,  therefore,  is  between 
tbe  delegation  of  power  to  make  the  law,  which  necessarily  involves  a  di^u^^ 
tion  as  to  what  it  shall  be,  and  conferring  an  authority  or  discretion  as  to  its 
execution,  to  be  exercised  under  and  in  pursuance  of  the  law.  The  first  cannot 
be  done;  to  the  latter  no  valid  objection  can  be  made. 

Tbe  constitution  of  tbe  state  of  Illinois,  article  4,  section  1,  declares  that 
^^  the  legislative  power  should  be  vested  in  a  general  assembly,  which  shall  con- 
sist of  a  senate  and  house  of  representatives,"  etc.  Article  13,  section  7,  of 
the  same  constitution,  declared  that  '^  the  general  assembly  shall  pass  laws  for 
the  inspection  of  grain  for  tbe  protection  of  producers,  shippers  and  receivers 
of  grain."  The  legislature  of  Illinois,  with  this  constitutional  provision  in 
force,  passed  an  act  to  establish  a  board  of  railroad  and  warehouse  commission- 
ers. This  board  was  empowered  to  fix  the  rate  of  charges  for  tbe  inspection 
of  grain,  and  the  manner  in  which  the  same  should  be  collected,  and  to  fix  the 
amount  of  compensation  to  be  paid  tbe  chief  inspector  and  other  officers,  etc. 
It  was  objected  that  this  was  an  unwarrantable  delegation  of  legislative  power. 
But  tbe  supreme  court  of  that  state  held  that  the  right  to  pass  inspection  laws 
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belonged  to  the  police  powers  of  the  government,  and  the  legislature  had  the 
authority  to  arrange  the  distribution  of  said  powers  as  the  public  exigencies 
might  require,  apportioning  them  to  local  jurisdictions  as  the  law-making 
power  deemed  appropriate,  and  committing  the  exercise  of  the  residue  to 
officers  appointed  as  it  might  see  fit  to  order,  and  that  it  was  important  for  the 
general  assembly  to  delegate  to  a  commission  the  power  to  control  the  subject 
of  the  inspection  of  grain,  and  to  prescribe  what  fees  should  be  charged  for  the 
inspection  of  grain,  and  regulate  them  from  time  to  time  as  circumstances 
might  require. 

The  court  says:  "The  principles  repeatedly  recognized  by  this  and  other 
courts  of  last  resort,  that  the  general  assembly  may  authorize  others  to  do 
things  which  it  might  properly  yet  cannot  understandingly  or  advantageously 
do  itself,  seems  to  apply  with  peculiar  force  to  the  fixing  of  the  amount  of  in- 
spection fees  so  as  to  adjust  them  properly  with  reference  to  the  expenses  of 
inspection."  See,  also.  Police  Commissioners  v.  Louisville,  3  Bush,  597;  The 
People  V.  Shepperd,  36  K  Y.,  285;  The  People  v,  Pinckney,  32  N.  Y.,  377; 
Bush  V.  Shipman,  4  Scam.,  186;  Trustees  v.  Tatman,  13  III.,  27;  County  of 
Hichland  v.  County  of  Lawrence,  12  111.,  1;  Commonwealth  v.  Duquet,  2  Yates, 
493.  By  the  authority  cited  it  is  held  that  even  if  the  power  conferred  on 
municipal  corporations  or  special  commissions  be  legislative  or  ^i^a^i- legislative, 
still  it  is  within  the  discretion  of  the  legislature  to  confer  it.  My  conclusion 
upon  this  point  is,  therefore,  that  the  act  of  October  19,  1879,  is  not  unconsti- 
tutional by  reason  of  a  delegation  to  the  railroad  commissioners  of  legislative 
power. 

§  3161.  A  legislative  provision^  declaring  that  the  schedule  of  rates  fixed  hy 
the  railroad  comTnissioiiers  for  transportation  shaU  he  held  to  he  conclxtsive  evi- 
denee  of  their  reasonableness^  does  not  deprive  t/ie  corporation  of  any  right  of 
trial  hy  Jury. 

It  is  claimed  that  the  law  is  unconstitutional,  because,  by  declaring  that  the 
schedule  of  rates  established  by  the  commissioners  shall  be  held  and  taken  in 
all  the  courts  as  sufficient  evidence  that  the  rates  therein  fixed  are  just  and  rea- 
sonable, it  deprives  the  railroad  companies  of  their  constitutional  right  to  a 
trial  by  jury.  In  this  provision  the  legislature  has  exercised  the  power  exer- 
cised by  all  the  legislatures,  both  federal  and  state,  of  prescribing  the  effect  of 
evidence,  and  it  has  done  nothing  more.  Even  in  criminal  cases  congress  has 
declared  that  certain  facts  proven  shall  be  evidence  of  guilt.  For  instance,  in 
section  3082  of  the  United  States  Eevised  Statutes,  it  is  provided  that  when- 
ever, on  an  indictment  for  smuggling,  the  defendant  is  shown  to  be  in  possession 
of  smuggled  goods,  ^^  such  possession  shall  be  deemed  evidence  sufficient  to  au- 
thorize a  conviction,  unless  the  defendant  shall  explain  the  possession  to  the 
satisfaction  of  the  jury."  The  statute  books  are  full  of  such  acts,  but  it  has 
never  been  considered  that  this  impairs  the  right  of  trial  by  jury. 

§  2152.   Valid  part  of  statute  upheld. 

But,  even  if  this  provision  of  the  act  under  consideration  were  unconstitu- 
tional, it  would  not  render  inoperative  the  other  sections  of  the  statute,  from 
which  this  provision  can  be  easily  removed,  and  yet  leave  the  main  object  and 
purpose  of  the  law  unimpaired.  Packet  Co.  v.  Keokuk,  95  U.  S.,  80  (§§  1420- 
23,  supra). 

§  2153.  Regulation  of  railroad  rates  is  not  a  taking  of  private  property  for 
public  use. 

It  is  next  insisted  that  the  railroad  commissioners'  act  is  unconstitutional^  be- 
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cause  it  violates  that  declaration  of  the  bill  of  rights,  paragraph  1,  section  3^ 
which  declares  "private  property  shall  not  be  taken  or  damaged  for  pablioases 
without  just  and  adequate  compensation  being  first  paid."  This  clause  is  a 
regulation  of  the  exercise  of  the  state's  right  of  eminent  domain.  An  act  at- 
tempting to  fix  just  and  reasonable  rates  of  freight  and  fares  upon  the  rail- 
roads of  the  state  can  hardly  be  considered  as  taking  or  damaging  the  property 
of  the  railroad  for  public  use.  The  object  of  the  law  is  to  regulate  the  charges 
which  the  corporation  may  make  in  the  use  of  its  own  property  for  its  own 
purposes.  It  does  not  take  it  or  damage  it  for  public  use.  The  act  was  passed 
because  its  passage  was  expressly  enjoined  by  the  constitution.  It  does  not  be- 
come obnoxious  to  the  constitutional  provision  under  consideration,  and  become 
a  taking  or  damaging  of  private  property  for  public  use,  because  all  the  rates 
fixed  are  not  just  and  reasonable,  or  because  they  are  thought  so  by  the  rail- 
road companies. 

§  21 51.  nor  is  it  a  denial  of  impartial  justioey  or  a  deprivation  of 

property  without  due  process  of  law. 

Again,  the  act  under  consideration  is  alleged  to  be  unconstitutional  becaase 
obnoxious  to  paragraph  11,  section  1,  article  1,  of  the  constitution,  which  de- 
clares, "  Protection  to  person  and  property  is  the  paramount  duty  of  the  govern- 
ment, and  shall  be  impartial  and  complete;-'  and  of  paragraph  3,  section  1^ 
article  1,  which  declares  that  "no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law."  When  it  is  remembered  that  these 
paragraphs  are  referred  to  a  law,  the  only  purpose  of  which  is  the  (performance 
by  the  legislature  of  its  constitutional  duty  to  prohibit  unjust  discriminations 
and  unjust  and  unreasonable  charges  by  the  railroads  of  the  state,  it  is  difficult 
to  see  how  they  are  pertinent  to  the  matter.  In  Munn  v,  Illinois,  94:  U.  S.,  113 
(§§  1349-67,  supra\  it  was  held  that  the  limitation  by  legislative  enactment 
of  charge  for  services  rendered  in  public  employment,  or  for  the  use  of  prop- 
erty in  which  the  public  has  an  interest,  does  not  deprive  the  owner  of  bis 
property  without  due  process  of  law.  Neither  can  it  be  said  that  it  is  a  denial 
of  impartial  and  complete  protection  to  property. 

§  2155.  A  law  regidating  railroad  rates  is  not  lacking  in  uniformity  because 
it  does  not  prescribe  the  same  rates  for  all  roads. 

It  is  next  insisted  that  the  law  is  one  of  "  a  general  nature,"  but  that  it  does 
not  have  a  uniform  operation  throughout  the  state,  as  required  by  paragraph  1^ 
section  4,  article  1,  of  the  constitution  of  the  state.  The  act  assailed  is  an  act 
affecting  railroad  companies  only,  and  it  is  designed  to  have  uniform  operation 
on  them  throughout  the  state.  Its  purpose  is  to  require  all  such  companies  in 
the  state  to  charge  just  and  reasonable  rates,  and  to  prohibit  unjust  discrimina- 
tion by  them.  To  give  the  law  a  uniform  operation  it  is  not  necessary  that  it 
should  prescribe  the  same  rates  for  all  the  railroad  companies.  It  might  as 
well  be  claimed  that  the  legislature,  in  framing  an  act  to  regulate  toll-bridges, 
must  prescribe  the  same  rate  of  toll  for  every  bridge  in  the  state;  other- 
wise the  act  would  not  have  a  uniform  operation.  The  ingenuity  of  counsel 
has  brought  into  the  case  these  various  paragraphs  of  the  constitution  in  the 
hope  that  the  railroad  commissioners'  act  might  be  impaled  on  some  one  of 
them.  I  have  considered  them  all.  Most  of  them  have  but  a  very  remote 
application  to  the  law ;  some  of  them  have  already  been  considered  by  the 
supreme  court  of  the  United  States  in  Munn  v,  Illinois,  and  Peik  v.  Chicago, 
etc.,  R'y  Co.,  94  U.  S.,  supra^  and  decided  to  have  no  control  over  similar  leg- 
islation. 
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§  21 56,  Courts  have  nothing  to  do  with  the  injustice  or  hardship  of  a  consti- 
tutional act 

The  act  of  the  legislature,  if  constitutional,  may  be  considered  unwise  or 
even  oppressive;  but  even  if  it  is  the  remedy  is  not  with  the  court,  but  with 
the  legislature.  If  the  general  assembly  in  its  passage  were  acting  within  the 
scope  of  its  constitutional  power,  no  matter  how  cruel  and  unjust  the  law  may 
be,  the  court  cannot  apply  the  remedy.  There  is  nothing  in  the  act  complained 
of  which  indicates  a  disposition  on  the  part  of  the  legislature  to  oppress  the 
railroad  companies.  It  appears  to  be  rather  an  attempt  in  good  faith  to  dis- 
charge a  duty  imperatively  demanded  of  the  legislature  by  the  state  constitu- 
tion. The  complaint  is  not  so  much  against  the  legislature  as  against  the 
railroad  commissioners.  Their  administration  of  the  law  is  charged  to  be 
oppressive  and  unjust  to  the  railroad  company,  in  which  the  complainant  is  a 
stockholder.  It  is  alleged  that  the  schedule  of  rates  fixed  by  the  commission- 
ers for  said  railroad  is,  if  adhered  to,  destructive  to  the  railroad  property  and 
ruinous  to  its  creditors  and  stockholders.  The  evidence  submitted  upon  this 
point  by  the  complainant,  consisting  of  the  affidavits  of  Mr.  Haines,  the  gen- 
eral manager  of  the  defendant  railroad  company,  and  others  on  the  one  side, 
and  the  affidavit,  and  reports,  and  circulars  of  the  railroad  commissioners  on 
the  other,  is  very  conflicting  aud  irreconcilable.  It  is  not  so  much  a  conflict  as 
to  the  facts,  as  it  is  in  matters  of  judgment  and  inferences  from  facts.  One 
thing  is  made  clear  to  my  mind  by  the  evidence.  It  is  that  there  has  been  an 
honest  and  painstaking  effort  on  the  part  of  the  commissioners  to  perform 
their  duty  under  the  law  firmly  and  justly.  The  difference  between  the  rail- 
road commissioners  and  the  officers  of  the  Savannah,  Florida  &  Western  Bail- 
road  Company  is  an  honest  difference  of  judgment.  The  company  put  the 
present  investment  in  its  road  at  $tt,710,000,  and  claimed  that  a  profit  of  ten 
per  cent,  per  annum  would  be  just  and  reasonable.  The  commissioners  placed 
the  value  of  the  investment  at  $4,000,000,  and  a  just  and  reasonable  profit 
thereon  at  eight  per  cent.  The  railroad  company  estimated  its  annual  expend- 
iture for  maintaining  and  operating  the  road  at  $700,000.  The  commissioners 
were  of  opinion  that  $550,000  would*  suffice,  with  good  management  and  proper 
economy.  The  officers  of  the  railroad  company  declare  that  the  rates  fixed  by 
the  commission  will  so  reduce  its  income  that  it  will  not  suffice  to  pay  the 
running  expenses  of  the  road  and  the  interest  on  its  bonded  debt,  leaving  noth- 
ing for  dividends  to  its  stockholders.  The  railroad  commissioners  assert  that 
their  schedule  was  framed  to  produce  eight  per  cent,  income  on  the  value  of  the 
road  after  paying  cost  of  maintenance  and  running  expenses.  Which  view  is 
the  correct  one,  it  is  impossible  to  decide  from  the  evidence  suhpiitted.  There 
is,  however,  a  conclusive  way,  and  it  seems  to  me  it  is  the  only  one,  by  which 
this  controversy  can  be  settled,  and  that  is  by  experiment.  A  reduction  of  rail- 
road charges  is  not  always  followed  by  a  reduction  of  either  gross  or  net  in- 
come. It  can  soon  be  settled  which  is  right  —  the  railroad  company's  officers 
or  the  railroad  commission  —  in  their  view  of  the  effect*  of  the  commission's 
tariff  of  rates,  by  allowing  the  tariff  to  go  into  operation.  If  it  turns  out  that 
the  views  of  the  railroad  company  are  correct,  and  that  the  schedule  fixed  by 
the  commission  is  too  low  to  afford  a  fair  return  upon  the  value  of  the  road,  the 
remedy  is  plain ;  for  the  law  makes  it  the  duty  of  the  commissioners  '^  from 
time  to  time,  and  as  often  as  circumstances  may  require,  to  change  and  revise 
said  schedules." 

This  duty  the  commissioners  stand  ready  to  perform^  as  they  testify  by  their 
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affidavit  on  file  in  this  case.  In  short,  they  constitute  a  permanent  tribunal, 
where  the  complaints  of  the  railroad  companies  of  any  action  of  the  commis- 
sioners can  be  made  and  heard,  and  any  wrong  suffered  thereby  corrected.  In 
their  affidavit  on  file  the  commissioners  say  that  they  ^'  accompanied  their 
action  by  circulars  indicating  their  readiness  to  review  their  action  upon  the 
presentation  of  sufficient  data.  The  commission  may  have  erred  in  its  judg- 
ment. There  was  room  for  honest  error.  There  was  a  difference  of  view  in 
the  commission  itself  as  to  thd  proper  percentage  to* be  added  on  the  standard 
tariff  rates.  But  there  was  no  intention  to  wrong  any  interest,  nor  to  adhere 
to  any  error  when  shown  to  be  such.  .  .  .  The  circulars  modifying  rates  on 
the  showing  of  the  railroads  illustrates  the  desire  of  the  commission  to  conform 
by  closer  and  yet  closer  approximation  to  improved  information." 

The  railroad  company,  after  testing  the  results  of  the  schedule  of  rates  fixed 
by  the  commissioners,  and  finding  it  to  be  unjust  and  unreasonable,  can  apply 
to  the  commissioners  for  redress.  If  redress  is  denied  them  there,  they  can 
apply  to  the  legislature  for  relief.  Believing  the  law  under  which  the  commis- 
sioners are  appointed  to  be  within  the  constitutional  power  of  the  legislature,  the 
redress  must  come  either  from  the  commissioners  or  the  general  assembly ;  it  is 
not  in  the  power  of  this  court  to  give  relief.  As  remarked  by  Mr.  Justice 
Swayne,  in  Gilman  v.  Philadelphia,  3  Wall.,  713  (§§  1164^70,  supra):  "Many 
abuses  may  arise  in  the  legislation  of  the  states  which  are  wholly  beyond  the 
reach  of  the  government  of  the  nation.  The  safeguard  and  remedy  are  to  be 
found  in  the  virtue  and  intelligence  of  the  people.  They  can  make  and  un- 
make constitutions  and  laws,  and  from  that  tribunal  there  is  no  appeal.  If  a 
state  exercise  unwisely  the  power  here  in  question,  the  evil  consequences  will 
fall  chiefly  on  her  own  citizens.  They  have  more  at  stake  than  the  citizens  of 
any  other  state." 

It  has  been  the  policy  of  Georgia,  at  least  since  January  1, 1863,  to  grant  no 
charter  which  should  not  be  subject  to  revision  or  appeal  by  the  general  as- 
sembly. Whether  wise  or  unwise,  this  policy  has  been  embodied  in  the  consti- 
tution of  1877.  It  was  clearly  the  purpose  of  the  people,  in  the  adoption  of 
that  revision  of  the  organic  law,  to  keep  the  charges  of  the  railroad  companies 
of  the  state  within  legislative  control.  They  were  not  satisfied  with  the  rules 
of  the  common  law  on  this  subject.  The  act  of  October  14,  1879,  is  but  the 
practical  expression  of  the  will  of  the  people  of  the  state  as  embodied  in  their 
organic  law.  It  is  the  exercise  of  a  right  which  they  have  been  careful  to  re- 
serve, and  subject  to  which  the  defendant  company  were  allowed  to  exist  as  a 
corporation. 

§2157.  The  act  of  Georgia  legidatwre  of  Ootdber  i^  1879^  regulaiing  railroad 
tariffs^  is  constitutional. 

My  conclusion  is  that  the  act  of  the  legislature  of  Georgia,  approved  October 
14,  1879,  entitled  "An  act  to  provide  for  the  regulation  of  railroad  freight  and 
passenger  tariffs  in  this  state,"  etc.,  etc.,  is  not  in  violation  of  either  the  consti- 
tution of  the  United  States  or  of  the  state  of  Georgia;  that  under  the  consti- 
tution of  Georgia  power  and  authority  is  conferred  on  the  legislature  to  pass 
laws  to  regulate  freight  and  passenger  tariffs  on  railroads,  and  require  reason- 
able and  just  rates,  and  it  is  its  duty  to  pass  such  laws,  that  it  may  prescribe 
such  rates,  either  directly  or  through  the  intervention  of  a  commission,  and 
that  the  question  whether  the  rates  prescribed  by  the  legislature,  either  directly 
or  indirectly,  are  just  and  reasonable,  is  a  question  which,  under  the  constitu- 
tion, the  legislature  may  determine  for  itself. 
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It  results  from  these  conclusions  that  the  motion  for  injunction  ^T^n^^n^  lite 
must  be  denied,  and  the  restraining  order  heretofore  allowed  must  be  dissolved; 
and  it  will  be  so  ordered. 


RAILROAD  COMPANY  v.  RICHMOND. 
(6  Otto,  521-529.    1877.) 

Ebrob  to  the  Supreme  Court  of  Appeals  of  Virginia. 

Statement  of  Facts. —  The  company  was  chartered  with  the  privilege  of 
building  its  road  from  some  point  within  the  corporation  of  Eichmond,  to  be 
approved  by  the  common  council,  etc.  The  point  was  selected  by  the  com- 
pany and  approved  by  the  common  council,  with  a  reservation  of  all  powers 
not  necessary  to  the  company  for  constructing  the  railroad  and  connecting  it 
with  the  depot,  etc.  In  1870  the  city  of  Richmond  was  authorized  by  its 
amended  charter  to  regulate  railroads  operating  within  its  limits,  and  in  1873, 
after  the  main  line  of  the  railroad  in  question  had  been  changed,  and  an  effort 
had  been  made  to  sell  the  depot  property  to  the  city,  the  council  forbade  any 
locomotives  to  be  run  on  Broad  street,  the  locality  in  question,  and  the  violar 
tion  of  this  order  was  the  cause  of  action  in  this  case.  Further  facts  appear 
in  the  opinion  of  the  court.    Judgment  in  favor  of  the  city  for  the  penalty. 

Opinion  by  Wafte,  C.  J. 

The  questions  for  determination  in  this  case  are:  1.  Does  the  municipal 
legislation  complained  of  impair  the  vested  rights  of  the  company  under  its 
charter? 

In  answering  this  question,  it  becomes  necessary  to  determine  at  the  outset 
what  the  rights  of  the  company,  secured  by  its  charter  and  affected  by  the 
ordinance  in  dispute,  actually  are.  The  right  is  granted  the  company  to  con- 
struct a  railroad  *^  from  some  point  within  the  corporation  of  Kichmond,  to  be 
approved  by  the  common  council."  No  definite  point  is  fixed  by  the  charter. 
That  is  left  to  the  discretion  of  the  company,  subject  only  to  the  approval  of 
the  city.  The  power  to  approve  certainly  implies  the  power  to  reject  one  loca- 
tion and  accept  another;  and  this  necessarily  carries  with  it  the  further  power 
to  reserve  such  governmental  control  over  the  company  in  respect  to  the  road, 
when  built  within  the  city  to  the  point  approved,  as  may  seem  to  be  necessary. 
The  absolute  grant  of  the  charter  is  satisfied  if  the  road  is  built  within  the  city 
for  any  distance,  by  any  route  or  to  any  point.  The  company,  however,  de- 
sired to  pass  through  Broad  street,  and,  for  the  present,  to  terminate  the  road 
upon  the  lots  purchased  for  shops  and  warehouses,  and  requested  the  city  to 
approve  that  location.  This  the  city  was  willing  to  do,  upon  condition  that  it 
should  not  be  considered  as  thereby  parting  with  any  power  or  chartered  priv- 
ilege not  necessary  to  the  company  for  constructing  its  road  or  connecting  it 
with  the  depot.  These  terms  were  proposed  to  the  company  and  accepted. 
At  that  time  the  city  was  invested  with  all  the  powers  ^'  necessary  for  the  good 
ordering  and  government "  of  persons  and  property  within  its  jurisdiction. 
By  the  conditions  imposed,  these  powers  were  all  reserved,  except  to  the  extent 
of  permitting  the  company  to  construct  its  road  upon  the  route  designated, 
and  connect  it  with  the  depot  All  the  usual  and  ordinary  powers  of  city 
governments  over  the  road  when  constructed,  and  over  the  company  in  respect 
to  its  use,  were  expressly  retained.  The  company,  therefore,  occupied  Broad 
street  upon  the  same  terms  and  conditions  it  would  if  the  charter  had  located 
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the  route  of  the  road  within  the  city,  but,  in  terms,  subjected  the  company  to 
the  government  of  the  city  in  respect  to  the  use  of  the  road  when  constructed. 

Nothing  has  been  done  since  to  change  the  rights  of  the  parties.  It  is  trne 
that  an  attempt  was  made  by  the  residents  on  Shockhoe  Hill  to  induce  the, 
council  to  prohibit  the  use  of  locomotives  within  the  city,  and  to  require  the 
company  to  so  construct  the  road  within  Broad  street  as  to  facilitate  the  cross- 
ing of  the  track ;  but  all  parties  seemed  to  be  satisfied  then  with  the  proposi- 
tion of  the  company  to  run  its  engines  slowly  and  with  care  in  the  city,  and 
its  liberal  contribution  towards  the  expense  of  paving  the  street.  There  is 
nowhere  in  the  proceedings  an  indication  of  a  relinquishment  by  the  city  of  its 
governmental  control  over  the  company  or  its  property.  The  ''compromise  of 
interests"  proposed  related  alone  to  the  plan  of  the  pavement. 

§  SI  58.  A  city  has  a  rights  under  its  police  power^  to  control  or^  if  necessary ^ 
prohibit  the  use  of  locomotives  on  its  streets j  no  vested  rights  iiitervemng. 

It  remains  only  to  consider  whether  the  ordinance  complained  of  is  a  legiti- 
mate exercise  of  the  power  of  a  city  government.  It  certainly  comes  within 
the  express  authority  conferred  by  the  amendment  to  the  city  charter  adopted 
in  1870;  and  that,  in  our  opinion,  is  no  more  than  existed  by  implication  before. 
The  power  to  govern  implies  the  power  to  ordain  and  establish  suitable  police 
regulations,  and  that,  it  has  often  been  decided,  authorizes  municipal  corpora- 
tions to  prohibit  the  use  of  locomotives  in  the  public  streets,  when  such  action 
does  not  interfere  with  vested  rights.  Donnaher  v.  The  State,  8  Smedes  &  M. 
(Miss.),  649 ;  Whitson  v.  City  of  Franklin,  34  Ind.,  392.  Such  prohibitions 
clearly  rest  upon  the  maxim  sic  utere  tuo  ut  alienum  non  Icedasj  which  lies  at 
the  foundation  of  the  police  power;  and  it  was  not  seriously  contended  upon 
the  argument  that  they  did  not  come  within  the  legislative  scope  of  municipal 
government  in  the  absence  of  legislative  restriction  upon  the  powers  of  the 
municipality  to  that  effect.  It  is  not  for  us  to  determine  in  this  case  whether 
the  power  has  been  judiciously  exercised.  Our  duty  is  at  an  end  if  we  find 
that  it  exists.  The  judgment  of  the  court  below  is  final  as  to  the  reasonable- 
ness of  the  action  of  the  council.  We  conclude,  therefore,  that  the  ordinance 
does  not  impair  any  vested  right  conferred  upon  the  company  by  its  charter. 

§  2159.  Regulution  of  the  use  of  property  is  not  taking  it  without  due  process. 

2.  Does  it  deprive  the  company  of  its  property  without  due  process  of  law? 
This  question  is  substantially  disposed  of  by  what  has  already  been  said,  as 
the  claim  of  the  company  is  based  entirely  upon  the  assumption  of  a  vested 
right,  under  its  charter,  to  operate  its  road  by  steam,  both  within  and  without 
the  city,  which  we  have  endeavored  to  show  is  not  true.  All  property  within 
the  city  is  subject  to  the  legitimate  control  of  the  government,  unless  protected 
by  "  contract  rights,"  which  is  not  the  case  here.  Appropriate  regulation  of 
the  use  of  property  is  not  '*  taking  "  property,  within  the  meaning  of  the  con- 
stitutional prohibition. 

§  2160.  An  ordinance  regulating  the  operation  of  the  railroad  of  one  corporor 
tion,  in  a  city  where  there  are  others,  is  not  a  denial  of  "  equal  protection  of  the 

laws.^^ 

3.  Does  it  deny  the  company  the  equal  protection  of  the  laws?  This  claim 
is  that,  as  this  company  is  alone  named  in  the  ordinance,  the  operation  of  the 
ordinance  is  special  only,  and,  therefore,  invalid.  No  other  person  or  corpora- 
tion has  the  right  to  run  locomotives  in  Broad  street.  Consequently,  no  other 
person  or  corporation  is,  or  can  be,  in  like  situation,  except  with  the  consent  of 
the  city.     On  this  account,  the  ordinance,  while  apparently  limited  in  its  oper- 
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ation,  is,  in  effect,  general,  as  it  applies  to  all  who  can  do  what  is  prohibited. 
Other  railroad  companies  may  occupy  other  streets  and  use  locomotives  there; 
but  other  streets  may  not  be  situated  like  Broad  street;  neither  may  there  be 
the  same  reasons  why  steam  transportation  should  be  excluded  from  them. 
All  laws  should  be  general  in  their  operation,  but  all  places  within  the  same  city 
do  not  necessarily  require  the  same  local  regulation.  While  locomotives  may, 
with  very  great  propriety,  be  excluded  from  one  street,  or  even  from  one  part 
of  a  street,  it  would  be  sometimes  unreasonable  to  exclude  them  from  all.  It 
IS  the  special  duty  of  the  city  authorities  to  make  the  necessary  discriminations 
in  this  particular. 

On  the  whole,  we  see  no  error  in  the  record,  and  the  judgment  is  affirmed. 

• 

Mb.  Justice  Stsokg  dissented. 

STONE  V.  MISSISSIPPL 

m 

(11  Otto,  814-821.    1879.) 

Erbob  to  the  Supreme  Court  of  Mississippi. 

Statement  of  Facts. —  The  legislature  of  Mississippi,  in  1867,  by  an  act 
incorporating  the  Mississippi  Agricultural  and  Manufacturing  Aid  Society, 
authorized  said  society  to  maintain  a  lottery  for  twenty-five  years.  In  1868 
the  state  adopted  a  constitution  which  forbade  all  lottery  enterprises.  In  1870 
an  act  was  passed  to  enforce  the  constitutional  provision,  and  in  1874  informa- 
tion  was  filed  against  Stone  and  others,  alleging  a  violation  of  the  law. 

§  2161.  A  charter  of  a  private  corporation  ia  a  contract. 

Opinion  by  WAriE,  C.  J. 

It  is  now  too  late  to  contend  that  any  contract  which  a  state  actually  enters 
into  when  granting  a  charter  to  a  private  corporation  is  not  within  the  protec- 
tion of  the  clause  in  the  constitution  of  the  United  States  that  prohibits  states 
from  passing  laws  impairing  the  obligation  of  contracts.  Art.  1,  sec.  10.  The 
doctrines  of  Dartmouth  College  v.  Woodward,  4  Wheat.,  518  (§§  2099-2117, 
supra)y  announced  by  this  court  more  than  sixty  years  ago,  have  become  so 
imbedded  in  the  jurisprudence  of  the  United  States  as  to  make  them,  to  all 
intents  and  purposes,  a  part  of  the  constitution  itself.  In  this  connection,  how- 
ever, it  is  to  be  kept  in  mind  that  it  is  not  the  charter  which  is  protected,  but 
only  any  contract  the  charter  may  contain.  If  there  is  no  contract,  there  is 
nothing  in  the  grant  on  which  the  constitution  can  act.  Consequently,  the 
first  inquiry  in  this  class  of  cases  always  is  whether  a  contract  has  in  fact  been 
entered  into,  and  if  so,  what  its  obligations  are. 

§  2162.  The  legislMure  of  a  state  cannot  bargain  away  its  police  power. 

In  the  present  case  the  question  is  whether  the  state  of  Mississippi,  in  its 
sovereign  capacity,  did  by  the  charter  now  under  consideration  bind  itself 
irrevocably  by  a  contract  to  permit  '^  the  Mississippi  Agricultural,  Educational 
and  Manufacturing  Aid  Society,"  for  twenty-five  years,  "  to  receive  subscrip- 
tions and  sell  and  dispose  of  certificates  of  subscription  which  shall  entitle  the 
holders  thereof  to "  '^  any  lands,  books,  paintings,  antiques,  scientific  instru- 
ments or  apparatus,  or  any  other  property  or  thing  that  may  be  ornamental, 
valuable  or  useful,"  "awarded  to  them"  "by  the  casting  of  lots,  or  by  lot, 
chance  or  otherwise."  There  can  be  no  dispute  but  that  under  this  form  of 
words  the  legislature  of  the  state  chartered  a  lottery  company,  having  all  the 
powers  incident  to  such  a  corporation  for  twenty-five  years,  and  that  in  con- 
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sideration  thereof  the  company  paid  into  the  state  treasury  $5,000  for  the  us& 
of  a  university,  and  agreed  to  pay,  and  until  the  commencement  of  this  suit 
did  pay,  an  annual  tax  of  $1,000  and  "one-half  of  one  per  cent,  on  the  amount 
of  receipts  derived  from  the  sale  of  certificates  or  tickets."  If  the  legislature 
that  granted  this  charter  had  the  power  to  bind  the  people  of  the  state  and  all 
succeeding  legislatures  to  allow  the  corporation  to  continue  its  corporate  bnsi- 
ness  during  the  whole  term  of  its  authorized  existence,  there  is  no  doubt  about 
the  sufficiency  of  the  language  employed  to  eflPect  that  object,  although  there 
was  an  evident  purpose  to  conceal  the  vice  of  the  transaction  by  the  phrases, 
that  were  used.  Whether  the  alleged  contract  exists,  therefore,  or  not,  depends 
on  the  authority  of  the  legislature  to  bind  the  state  and  the  people  of  the  state 
in  that  way. 

All  agree  that  the  legislature  cannot  bargain  away  the  police  power  of  a 
state.  "  Irrevocable  grants  of  property  and  franchises  may  be  made  if  they  do 
not  impair  the  supreme  authority  to  make  laws  for  the  right  government  of  the 
state ;  but  no  legislature  can  curtail  the  power  of  its  successors  to  make  such 
laws  as  they  may  deem  proper  in  matters  of  police."  Metropolitan  Board  of  Ex- 
cise V.  Barrie,  34  N.  Y.,  657 ;  Boyd  v.  Alabama,  94  U.  S.,  645.  Many  attempts  have 
been,  made  in  this  court  and  elsewhere  to  define  the  police  power,  but  never 
with  entire  success.  It  is  always  easier  to  determine  whether  a  particular  case 
comes  within  the  general  scope  of  the  power,  than  to  give  an  abstract  defini- 
tion of  the  power  itself  which  will  be  in  all  respects  accurate.  No  one  denies, 
however,  that  it  extends  to  all  matters  a£Fecting  the  public  health  or  the  public 
morals.  Beer  Co.  v.  Massachusetts,  97  id,,  25  (§§  2165-69,  infra);  Pattersoa 
V,  Kentucky,  id.,  501.  Neither  can  it  be  denied  that  lotteries  are  proper  sub- 
jects for  the  exercise  of  this  power.  We  are  aware  that  formerly,  when  the 
sources  of  public  revenue  were  fewer  than  now,  they  were  used  in  some  or  all 
of  the  states,  and  even  in  the  District  of  Columbia,  to  raise  money  for  the 
erection  of  public  buildings,  making  public  improvements,  and  not  unfre- 
qnently  for  educational  and  religious  purposes;  but  this  court  said,  more  than 
thirty  years  ago,  speaking  through  Mr.  Justice  Grier,  in  Phalen  v.  Virginia^ 
8  How.,  163,  168  (§§  1852-53,  8upra\  that  *' experience  has  shown  that  the 
common  forms  of  gambling  are  comparatively  innocuous  when  placed  in  con- 
trast with  the  wide-spread  pestilence  of  lotteries.  The  former  are  confined  to 
a  few  persons  and  places,  but  the  latter  infests  the  whole  community;  it  enters 
every  dwelling;  it  reaches  every  class;  it  preys  upon  the  hard  earnings  of  the 
poor;  and  it  plunders  the  ignorant  and  simple."  Happily,  under  the  influence 
of  restrictive  legislation,  the  evils  are  not  so  apparent  now;  but  we  very  much 
fear  that  with  the  same  opportunities  of  indulgence  the  same  results  would  be 
manifested. 

If  lotteries  are  to  be  tolerated  at  all,  it  is  no  doubt  better  that  they  should 
be  regulated  by  law,  so  that  the  people  may  be  protected  as  far  as  possible 
against  the  inherent  vices  of  the  system;  but  that  they  are  demoralizing  in 
their  effects^  no  matter  how  carefully  regulated,  cannot  admit  of  a  doubt.  When 
the  government  is  untrammeled  by  any  claim  of  vested  rights  or  chartered  privi- 
leges, no  one  has  ever  supposed  that  lotteries  could  not  lawfully  be  suppressed, 
and  those  who  manage  them  punished  severely  as  violators  of  the  rules  of  social 
morality.  From  1822  to  1867,  without  any  constitutional  requirement,  they  were 
prohibited  by  law  in  Mississippi,  and  those  who  conducted  them  punished  as  a 
kind  of  gamblers.  During  the  provisional  government  of  that  state,  in  1867, 
at  the  close  of  the  late  civil  war,  the  present  act  of  incorporation,  with  more 
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of  like  character,  was  passed.  The  next  year,  1868,  the  people  in  adopting  a 
Bew  constitution,  with  a  view  to  the  resumption  of  their  political  rights  as  one 
of  the  United  States,  provided  that  "  the  legislature  shall  never  authorize  any 
lottery,  nor  shall  the  sale  of  lottery  tickets  be  allowed,  nor  shall  any  lottery 
heretofore  authorized  be  permitted  to  be  drawn,  or  tickets  therein  to  be  sold.'^ 
Art.  12,  sec.  15.  There  is  now  scarcely  a  state  in  the  Union  where  lotteries 
are  tolerated,  and  congress  has  enacted  a  special  statute,  the  object  of  which  is 
to  close  the  mails  against  them.    B.  S.,  sec.  3894;  19  Stat.,  90^  sec.  2. 

The  question  is,  therefore,  directly  presented  whether,  in  view  of  these  facts, 
the  legislature  of  a  state  can,  by  the  charter  of  a  lottery  company,  defeat  the 
will  of  the  people,  authoritatively  expressed,  in  relation  to  the  further  continu- 
ance of  such  business  in  their  midst.  We  think  it  cannot.  !No  leonslature  caa 
bargain  away  the  public  health  or  the  public  morals.  The  people  themselves 
cannot  do  it,  much  less  their  servants.  The  supervision  of  both  these  subjects 
of  governmental  power  is  continuing  in  its  nature,  and  they  are  to  be  dealt 
with  as  the  special  exigencies  of  the  moment  may  require.  Oovemment  is 
organized  with  a  view  to  their  preservation,  and  cannot  divest  itself  of  the 
power  to  provide  for  them.  For  this  purpose  the  largest  legislative  discretion 
is  allowed,  and  the  discretion  cannot  be  parted  with  any  more  than  the  power 
itself.    Beer  Co.  v,  Massachusetts,  supra, 

§  2163.  The  constitution  of  the  United  States  in  the  contract  datise  does  not 
interfere  with  the  control  over  civil  institutions  of  a  state. 

In  Dartmouth  College  v.  Woodward,  4  Wheat.,  518  (§§  2099-2117,  supra),  it 
was  argued  that  the  contract  clause  of  the  constitution,  if  given  the  effect  con- 
tended for  in  respect  to  corporate  franchises,  ^'  would  be  an  unprofitable  and 
vexatious  interference  witd  the  internal  concerns  of  a  state,  would  unneces- 
sarily and  unwisely  embarrass  its  legislation,  and  render  immutable  those  civil 
institutions  which  are  established  for  the  purpose  of  internal  government,  and 
whioh,  to  subserve  those  purposes,  ought  to  vary  with  varying  circumstances  " 
(p.  628) ;  but  Mr.  Chief  Justice  Marshall,  when  he  announced  the  opinion  of 
the  court,  was  careful  to  say  (p.  629),  ^Hhat  the  framers  of  the  constitution 
did  not  intend  to  restrain  states  in  the  regulation  of  their  civil  institutions, 
adopted  for  internal  government,  and  that  the  instrument  they  have  given  us 
is  not  to  be  so  construed."  The  present  case,  we  think,  comes  within  this  lim- 
itation. We  have  held,  not,  however,  without  strong  opposition  at  times,  that 
this  clause  protected  a  corporation  in  its  charter  exemptions  from  taxation. 
While  taxation  is  in  general  necessary  for  the  support  of  government,  it  is  not 
part  of  the  government  itself.  Government  was  not  organized  for  the  pur- 
poses of  taxation,  but  taxation  may  be  necessary  for  the  purposes  of  govern- 
ment. As  such,  taxation  becomes  an  incident  to  the  exercise  of  the  legitimate 
foQCtions  of  government,  but  nothing  more.  No  government  dependent  on 
taxation  for  support  can  bargain  away  its  whole  power  of  taxation,  for  that 
would  be  substantially  abdication.  All  that  has  been  determined  thus  far  is, 
that  for  a  consideration  it  may,  in  the  exercise  of  a  reasonable  discretion,  and 
for  the  public  good,  surrender  a  part  of  its  powers  in  this  particular. 

But  the  power  of  governing  is  a  trust  committed  by  the  people  to  the  gov- 
ernment, no  part  of  which  can  be  granted  away.  The  people,  in  their  sover- 
eign capacity,  have  established  their  agencies  for  the  preservation  of  the  public 
health  and  the  public  morals,  and  the  protection  of  public  and  private  rights. 
These  several  agencies  can  govern  according  to  their  discretion,  if  within  the 
scope  of  their  general  authority,  while  in  power;  but  they  cannot  give  away 
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nor  sell  the  discretion  of  those  that  are  to  come  after  them,  in  respect  to  mat- 
ters, the  government  of  which,  from  the  very  nature  of  things,  must  "  vary 
with  varying  circumstances."  They  may  create  corporations,  and  give  them, 
so  to  speak,  a  limited  citizenship;  but  as  citizens, .limited  in  their  privileges,  or 
otherwise,  these  creatures  of  the  government  creation  are  subject  to  such  rules 
and  regulations  as  may  from  time  to  time  be  ordained  and  established  for  the 
preservation  of  health  and  morality. 

§  21 64-.  The  charter  of  a  lottery  company  is  a  mere  license^  revocable  at  His 
will  of  the  legislature. 

The  contracts  which  the  constitution  protects  are  those  that  relate  to  prop- 
erty rights,  not  governmental.  It  is  not  always  easy  to  teil  on  which  side  of 
the  line  which  separates  governmental  from  property  rights  a  particular  case 
is  to  be  put;  but  in  respect  to  lotteries  there  can  be  no  difficulty.  They  are 
not,  in  the  legal  acceptation  of  the  term,  mala  in  se^  but,  as  we  have  just  seen, 
may  properly  be  made  mala  prohihita.  They  are  a  species  of  gambling,  and 
wrong  in  their  influences.  They  disturb  the  checks  and  balances  of  a  well- 
ordered  community.  Society  built  on  such  a  foundation  would  almost  of 
necessity  bring  forth  a  population  of  speculators  and  gamblers,  living  on  the 
expectation  of  what,  "  by  the  casting  of  lots,  or  by  lot,  chance  or  otherwise," 
might  be  '^  awarded  "  to  them  from  the  accumulations  of  others.  Certainly, 
the  right  to  suppress  them  is  governmental,  to  be  exercised  at  all  times  by  those 
in  power,  at  their  discretion.  Any  one,  therefore,  who  accepts  a  lottery  char- 
ter, does  so  with  the  implied  understanding  that  the  people,  in  their  sovereign 
capacity,  and  through  their  properly  constituted  agencies,  may  resume  it  at 
any  time  when  the  public  good  shall  require,  whether  it  be  paid  for  or  not. 
All  that  one  can  get  by  such  a  charter  is  a  suspension  of  certain  govern- 
mental rights  in  his  favor,  subject  to  withdrawal  at  will.  He  has  in  legal 
effect  nothing  more  than  a  license  to  enjoy  the  privilege  on  the  terms  named 
for  the  specified  time,  unless  it  be  sooner  abrogated  by  the  sovereign  power  of 
the  state.  It  is  a  permit,  good  as  against  existing  laws,  but  subject  to  future 
legislative  and  constitutional  control  or  withdrawal  On  the  whole,  we  find 
no  error  in  the  record. 

Judgment  affirmed. 

BEER  COMPANY  v.  MASSACHUSETTa 
(7  Otto,  25-84.     1877.) 

Errob  to  the  Superior  Court  of  Massachusetts. 

Statement  of  Facts. —  Proceeding  to  forfeit  certain  malt  liquors  of  the 
Boston  Beer  Company,  pursuant  to  the  provisions  of  the  prohibitory^  liquor  law 
of  1869.  The  provisions  of  the  laws  under  which  the  company  claimed  the 
right  to  manufacture  and  sell  liquors  are  stated  in  the  opinion. 

Opinion  by  Mb.  Justice  Bradley. 

The  question  raised  in  this  case  is,  whether  the  charter  of  the  plaintiff,  which 
was  granted  in  1S2S,  contains  any  contract  the  obligation  of  which  was  im- 
paired by  the  prohibitory  liquor  law  of  Massachusetts,  passed  in  1869,  as 
applied  to  the  liquor  in  question  in  this  suit. 

§  2165.  When  the  highest  court  of  a  state  decides  that  a  law  does  not  impair 
the  obligation  of  a  contracty  this  court  has  Jurisdiction, 

Some  question  is  made  by  the  defendant  in  error  whether  the  point  was  prop- 
erly raised  in  the  state  courts,  so  as  to  be  the  subject  of  decision  by  the  highest 
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eoart  of  the  state.  It  is  contended  that,  although  it  was  raised  by  plea,  in  the 
mnnicipal  court,  yet,  that  plea  being  demurred  to,  and  the  demurrer  being  sus- 
tained, the  defense  was  abandoned,  and  the  only  issue  on  which  the  parties 
went  to  trial  was  the  general  denial  of  the  truth  of  the  complaint.  But  what- 
ever may  be  the  correct  course  of  proceeding  in  the  practice  of  courts  of  Massa- 
chusetts—  a  matter  which  it  is  not  our  province  to  investigate  —  it  is  apparent 
from  the  record  that  the  very  point  now  sought  to  be  argued  was  made  on  the 
trial  of  the  cause  in  the  superior  court,  and  was  passed  upon  and  made  decisive 
of  the  controversy,  and  was  afterwards  carried  by  bill  of  exceptions  to  the 
supreme  judicial  court,  and  was  decided  there  adverse  to  the  plaintiff  in  error 
on  the  very  ground  on  which  it  seeks  a  reversal. 

The  supreme  court,  in  its  rescript,  expressly  decides  as  follows:  ^'Exceptions 
overruled  for  the  reasons  following:  The  act  of  1869,  ch.  415,  does  not  im- 
pair the  obligations  of  the  contract  contained  in  the  charter  of  the  claimant, 
so  far  as  it  relates  to  the  sale  of  malt  liquors,  but  is  binding  on  the  claimant  to 
the  same  extent  as  on  individuals.  The  act  is  in  the  nature  of  a  police  regula- 
tion in  regard  to  the  sale  of  a  certain  article  of  property,  and  is  applica- 
ble to  the  sale  of  such  property  by  individuals  and  corporations,  even  where 
the  charter  of  the  corporation  cannot  be  altered  or  repealed  by  the  legisla- 
ture." 

The  judgment  of  the  superior  criminal  court  was  entered  in  conformity  to 
this  rescript,  declaring  the  liquors  forfeited  to  the  commonwealth,  and  that  a 
warrant  issue  for  the  disposal  of  the  same.  This  is  sufficient  for  our  jurisdic- 
tion, and  we  are  bound  to  consider  the  quetti  m  which  is  thus  raised. 

As  before  stated,  the  charter  of  the  plaintiflf  in  error  was  granted  in  1828, 
by  an  act  of  the  legislature  passed  on  the  1st  of  February  in  that  year,  entitled 
**  An  act  to  incorporate  the  Boston  Beer  Company."  This  act  consisted  of  two 
sections.  By  the  first,  it  was  enacted  that  certain  persons  (named),  their  suc- 
cessors and  assigns,  '^  be,  and  they  hereby  are,  made  a  corporation,  by  the  name 
of  The  Boston  Beer  Company,  for  the  purpose  of  manufacturing  malt  liquors 
in  all  their  varieties,  in  the  city  of  Boston,  and  for  that  purix>se  shall  have  all 
the  powers  and  privileges,  and  be  subject  to  all  the  duties  and  requirements, 
contained  in  an  act  passed  on  the  3d  day  of  March,  A.  D.  1809,  entitled  <  An 
act  defining  the  general  powers  and  duties  of  manufacturing  corporations,'  and 
the  several  acts  in  addition  thereto."  The  second  section  gave  the  company 
power  to  hold  such  real  and  personal  property,  to  certain  amounts,  as  might  be 
found  necessary  and  convenient  for  carrying  on  the  manufacture  of  malt  liquors 
in  the  city  of  Boston. 

§  2166.  A  charter  ^'s  a  contract/  but  if  in  it  is  a  reservation  to  the  state  of  a 
right  to  repeal  or  arnend^  that  also  is  a  part  of  the  contract. 

The  general  manufacturing  act  of  1809,  referred  to  in  the  charter,  had  this 
clause,  as  a  proviso  of  the  seventh  section  thereof:  "  Provided^  always^  that  the 
legislature  may  from  time  to  time,  upon  due  notice  to  any  corporation,  make 
farther  provisions  and  regulations  for  the  management  of  the  businiess  of  the 
corporation  and  for  the  government  thereof,  or  wholly  to  repeal  any  act  or  part 
thereof,  establishing  any  corporation,  as  shall  be  deemed  expedient."  A  sub- 
stitute for  this  act  was  passed  in  1829,  which  repealed  the  act  of  1809  and 
all  acts  in  addition  thereto,  with  this  qualification:  ''But  this  repeal  shall  not 
affect  the  existing  rights  of  any  person,  or  the  existing  or  future  liabilities  of 
any  corporation,  or  any  members  of  any  corporation  now  established,  until  such 
corporation  shall  have  adopted  this  act,  and  complied  with  the  provisions  hereia 
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contained/'  It  thus  appears  that  the  charter  of  the  company,  by  adopting  the 
provisions  of  the  act  of  1809,  became  subject  to  a  reserved  power  of  the  legisla- 
ture to  make  further  provisions  and  regulations  for  the  management  of  the 
business  of  the  corporation  and  for  the  government  thereof,  or  wholly  to  repeal 
the  act,  or  any  part  thereof,  establishing  the  corporation.  This  reservation  of 
the  power  was  a  part  of  the  contract. 

But  it  is  contended  by  the  company  that  the  repeal  of  the  act  of  1809  by  the 
act  of  1829  was  a  revocation  or  surrender  of  this  reserved  power.  We  cannot 
so  regard  it.  The  charter  of  the  company  adopted  the  provisions  of  the  act  of 
1809  as  a  portion  of  itself;  and  those  provisions  remained  a  part  of  the  charter, 
notwithstanding  the  subsequent  repeal  of  the  act.  The  act  of  1829  reserved  a 
similar  power  to  amend  or  repeal  that  act,  at  the  pleasure  of  the  legislature^ 
and  declared  that  all  corporations  established  under  it  should  cease  and  expire 
at  the  same  time  when  the  act  should  be  repealed.  It  can  hardly  be  supposed 
that  the  legislature,  when  it  reserved  such  plenary  powers  over  the  corporations 
to  be  organized  under  the  new  act,  intended  to  relinquish  all  its  powers  over 
the  corporations  organized  under  or  subject  to  the  provisions  of  the  former  act. 
The  qualification  of  the  repeal  of  the  act  of  1809,  before  referred  to,  seems  to  be 
intended  not  only  to  continue  the  existence  of  the  corporations  subject  to  it  in 
the  enjoyment  of  all  their  privileges,  but  subject  to  all  their  liabilities,  of  which 
the  reserved  legislative  control  was  one.  If  this  view  is  correct,  the  legislature 
of  Massachusetts  had  reserved  complete  power  to  pass  any  law  it  saw  fit,  which 
might  affect  the  powers  of  the  plaintiff  in  error. 

§  2167.  AU  rights  hy  charter  or  otherwise  granted  are  atibject  to  the  police 
powers  of  the  sta^te^  when  exercised  on  'behalf  of  the  public  health  or  morals. 

But  there  is  another  question  in  the  case,  which,  as  it  seems  to  us,  is  equally 
decisive.  The  plaintiff  in  error  was  incorporated  *'  for  the  purpose  of  manu- 
facturing malt  liquors  in  all  their  varieties,"  it  is  true ;  and  the  right  to  manu> 
facture,  undoubtedly,  as  the  plaintiff's  counsel  contends,  included  the  incidental 
right  to  dispose  of  the  liquors  manufactured.  But  although  this  right  or 
capacity  was  thus  granted  in  the  most  unqualified  form,  it  cannot  be  construed 
as  conferring  any  greater  or  more  sacred  right  than  any  citizen  had  to  manu- 
facture malt  liquor;  nor  as  exempting  the  corporation  from  any  control  therein 
to  which  a  citizen  would  be  subject,  if  the  interests  of  the  community  should 
require  it.  If  the  public  safety  or  the  public  morals  require  the  discontinuance 
of  any  manufacture  or  traffic,  the  hand  of  the  legislature  cannot  be  stayed 
from  providing  for  its  discontinuance,  by  any  incidental  inconvenience  which 
individuals  or  corporations  may  suffer.  All  rights  are  held  subject  to  the  police 
power  of  the  state. 

§  2 1 68*  The  burden  lies  upon  the  party  asserting  an  act  in  his  favor  to  show 
that  its  repeal  affects  vested  rights. 

We  do  not  mean  to  say  that  property  actually  in  existence,  and  in  which  the 
right  of  the  owner  has  become  vested,  may  be  taken  for  the  public  good  with- 
out due  compensation.  But  we  infer  that  the  liquor  in  this  case,  as  in  the  case 
of  Bartemeyer  v.  Iowa,  18  Wall.,  129  (§§  802-805,  supra)^  was  not  in  existence 
when  the  liquor  law  of  Massachusetts  was  passed.  Had  the  plaintiff  in  error 
relied  on  the  existence  of  the  property  prior  to  the  law,  it  behooved  it  to  show 
that  fact.  But  no  such  fact  is  shown,  and  no  such  point  is  taken.  The  plaintiff 
in  error  boldly  takes  the  ground  that,  being  a  corporation,  it  has  a  right,  by 
contract,  to  manufacture  and  sell  beer  forever,  notwithstanding  and  in  spite  of 
any  exigencies  which  may  occur  in  the  morals  or  the  health  of  the  community, 
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leqairing  such  manufacture  to  cease.  We  do  not  so  understand  the  rights  of 
the  plaintiff.    The  legislature  bad  no  power  to  confer  any  such  rights. 

§  2169.  As  a  measure  of  police  regtdation  a  prohibitory  liquor  law  is  not  re- 
pugnant to  the  constitution  of  the  United  States. 

Whatever  differences  of  opinion  may  exist  as  to  the  extent  and  boundaries 
of  the  police  power,  and  however  difficult  it  may  bQ  to  render  a  satisfactory 
definition  of  it,  there  seems  to  be  no  doubt  that  it  does  extend  to  the  protection 
of  the  lives,  health  and  property  of  the  citizens,  and  to  the  preservation  of  good 
order  and  the  public  morals.  The  legislature  cannot,  by  any  contract,  divest 
itself  of  the  power  to  provide  for  these  objects.  They  belong  emphatically  to 
that  class  of  objects  which  demand  the  application  of  the  maidm,  sahis  popvli 
suprema  lex;  and  they  are  to  be  attained  and  provided  for  by  such  appropri- 
ate means  as  the  legislative  discretion  may  devise.  That  discretion  can  no 
more  be  bargained  away  than  the  power  itself.  Boyd  v,  Alabama,  94  U.  S., 
645. 

Since  we  have  already  held,  in  the  case  of  Bartemeyer  v,  Iowa,  that  as  a 
measure  of  police  regulation  looking  to  the  preservation  of  public  morals,  a 
state  law  prohibiting  the  manufacture  and  sale  of  intoxicating  liquors  is  not 
repugnant  to  any  clause  of  the  constitution  of  the  United  States,  we  see  nothing 
in  the  present  case  that  can  afford  any  sufficient  ground  for  disturbing  the  de- 
oisioQ  of  the  supreme  court  of  Massachusetts.  Of  course,  we  do  not  mean  to 
lay  down  any  rule  at  variance  with  what  this  court  has  decided  with  regard  to 
the  paramount  authority  of  the  constitution  and  laws  of  the  United  States,  re- 
lating to  the  regulation  of  commerce  with  foreign  nations  and  among  the  sev- 
eral states,  or  otherwise.  Brown  v.  State  of  Maryland,  12  Wheat.,  419 
(§§  146ft-70,  supra)\  License  Cases,  5  How.,  504  (§§  1481-1518, «w/?ra);  Passen- 
ger Cases,  7  id.,  283  (§§  1284-1335,  supra)\  Henderson  v.  Mayor  of  New  York, 
92  U.  S.,  259  (§§  1336-42,  supra)\  Chy  Lung  v.  Freeman,  id.,  275  (§§  1343-44, 
supra) ;  Bailroad  Co.  v.  Husen,  95  id.,  465  (§§  1062-65,  supra).    That  question 

does  not  arise  in  this  case. 

Judgment  affirined. 

HOLYOKE  COMPANY  v.  LYMAN. 
(15  WaUace,  500-523.    1872.) 

Ersob  to  the  Supreme  Judicial  Court  of  Massachusetts. 

§  21 70.   Water  privileges  and  rights  of  fishery  discussed. 

Opinion  by  Mb.  Justice  Cliffobd. 

Bivers,  though  not  navigable  even  for  boats  or  rafts,  and  even  smaller  streams 
of  water,  may  be  and  often  are  regarded  as  public  rights,  subject  to  legislative 
control,  as  the  means  for  creating  power  for  operating  mills  and  machinery,  or 
as  the  source  for  furnishing  a  valuable  supply  of  fish,  suitable  for  food  and  sus- 
tenance. Such  water-power  is  everywhere  regarded  as  a  public  right,  and  fish- 
eries of  the  kind,  even  in  waters  not  navigable,  are  also  so  far  public  rights  that 
the  legislature  of  the  state  may  ordain  and  establish  regulations  to  prevent  ob- 
stractions  to  the  passage  of  the  fish,  and  to  promote  the  usual  and  uninterrupted 
enjoyment  of  the  right  by  the  riparian  owners.  Proprietors  of  the  kind,  if 
they  own  both  banks  of  the  water-course  and  the  whole  soil  over  which  the 
water  of  the  stream  flows,  may  erect  dams  extending  from  bank  to  bank  to 
create  power  to  operate  mills  and  machinery,  subject  to  certain  limitations  and 
conditions,  and  may  also  claim  the  exclusive  right  of  fishery  within  their  terri- 
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torial  limits,  subject  to  such  regulations  as  the  legislature  may,  from  time  to 
time,  ordain  and  establish.  Persons  owning  the  whole  of  the  soil  constituting 
the  bed  and  banks  of  the  stream  are  entitled  to  the  whole  use  and  profits  of 
the  water  opposite  their  land,  whether  the  water  is  used  as  power  to  operate 
mills  and  machinery  or  as  a  fishery,  spbject  to  the  implied  condition  that  they 
shall  so  use  their  own  right  as  not  to  injure  the  concomitant  right  of  another 
riparian  owner,  and  to  such  regulations  as  the  legislature  of  the  state  shall  pre- 
scribe. Where  such  a  proprietor  owns  the  land  on  one  side  only  of  the  stream, 
his  right  to.  the  land  and  to  the  use  of  the  water,  whether  used  as  power  to 
operate  mills  and  machinery,  or  merely  as  a  fishery,  extends  only  to  the  middle 
thread  of  the  stream,  as  at  common  law,  and  is  subject  to  the  same  conditions 
and  regulations  as  when  the  ownership  includes  the  whole  soil  over  which  the 
water  of  the  stream  flows.  Authority  to  erect  dams  across  such  streams  for 
mill  purposes  results  from  the  ownership  of  the  bed  and  the  banks  of  the 
stream,  or  the  right  to  construct  t^e  same  may  be  acquired  by  legislative  grant, 
in  cases  where  the  legislature  is  of  the  opinion  that  the  benefit  to  the  public 
will  be  of  sufficient  importance  to  render  it  expedient  for  them  to  exercise 
the  right  of  eminent  domain,  and  to  authorize  such  an  interference  with 
private  rights  for  that  purpose.  Lands  belonging  to  individuals  have  often 
been  condemned  for  such  purposes  in  the  exercise  of  the  right  of  eminent 
domain,  in  cases  where,  from  the  nature  of  the  country,  mill-sites  sufficient 
in  number  could  not  otherwise  be  obtained,  and  that  right  is  even  more  fre- 
quently exercised  to  enable  mill-owners  to  flow  the  water  back  beyond  their 
own  limits,  in  order  to  create  sufficient  power  or  head  and  fall  to  operate 
their  mills.  Concomitant  with  the  authority  to  erect  such  dams  for  such  pur- 
poses over  the  beds  of  water-courses,  as  resulting  from  the  title  to  the  banks 
and  bed  of  the  stream,  is  also  the  exclusive  right  of  fishery,  which  also  has  its 
source  in  the  same  ownership  of  the  soil,  and  the  better  opinion  is  that  it  is 
not  divested  or  extinguished  by  any  legislative  act  condemning  the  land  to  the 
use  of  another  for  mill  purposes,  unless  the  words  of  the  grant  conferring  the 
authority  to  construct  the  dam  plainly  Indicate  that  such  was  the  intention  of 
the  legislature.  Water  rights  of  the  kind,  whether  the  streams  are  used  for 
mill  purposes  or  merely  as  fisheries,  are  justly  entitled  to  public  protection,  as 
they  are  in  many  cases  of  great  value  to  the  community  where  they  exist;  but 
they  are  the  source  of  many  conflicting  interests,  which  the  state  legislatures 
as  well  as  the  courts  have  found  it  difficult  to  adjust,  as  appears  from  the  count- 
less efforts  which  have  been  made  in  that  behalf  without  complete  success. 

Statement  of  Facts. —  Certain  persons,  their  associates  and  successors,  on 
the  28th  of  April,  1848,  were  incorporated  by  the  name  of  the  Hadley  Falls 
Company,  for  the  purpose  of  constructing  a  dam  across  the  Connecticut  river, 
and  one  or  more  locks  and  canals,  in  connection  with  the  said  dam,  to  create  a 
water-power  to  be  used  for  manufacturing  and  mechanical  purposes,  and  also 
for  the  purpose  of  navigation,  with  all  the  powers  and  privileges,  and  subject 
to  all  the  duties,  liabilities  and  restrictions,  set  forth  in  the  thirty-eighth  and 
forty-fourth  chapters  of  the  Revised  Statutes  of  the  state.  8  Special  Laws, 
94:9;  R  S.,  328-366.  Power  and  authority  are  given  to  said  corporation  to 
construct  and  maintain  a  dam  across  said  river  at  South  Hadley,  at  any  point 
between  the  present  dam  of  the  proprietors  of  the  locks  and  canals,  and  the 
lower  locks  of  the  said  proprietors,  of  a  height  sufficient  to  raise  the  water  to  a 
point  not  exceeding  the  present  level  of  the  water  above  the  dam  of  the  said 

proprietors ;  and  the  farther  provision  is  that  the  corporation  shall  pay  such 
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damages  to  the  owners  of  the  present  fish  rights  above  the  dam  to  be  erected 
as  shall  be  awarded  by  the  county  commissioner.  Pursuant  to  the  act  of  in- 
corporation, the  stockholders  accepted  the  charter,  constructed  the  dam,  paid 
certain  damages  to  the  owners  of  fish  rights  above  the  dam  as  constructed, 
and  expended,  as  the  respondents  allege,  more  than  $2,000,000,  including  the 
cost  of  the  dam  and  the  damages  paid  to  parties  adversely  interested,  in  con- 
structing their  improvements,  and  failed  in  business.  New  parties  acquired 
the  title  to  the  dam  and  the  other  improvements,  and  on  the  31st  of  January, 
1859,  the  respondents  in  this  case,  as  such  new  proprietors,  their  associates  and 
successors,  were  incorporated  by  the  name  of  the  Ilolyoke  Water-power  Com- 
pany, and  they  were  empowered  to  uphold  and  maintain  the  dam  and  other 
improvements  constructed  by  the  prior  company,  and  to  erect  and  maintain  a 
water-power  to  be  used  for  the  same  purposes  as  those  described  in  the  prior 
charter,  with  the  same  powers  and  privileges,  and  subject  to  the  same  liabilities 
and  restrictions.  Private  Acts,  1859,  225.  Special  power  was  conferred  upon 
the  governor,  by  and  with  the  advice  and  consent  of  the  council,  by  the  act  of 
the  15th  of  May,  1866,  to  appoint  commissioners  of  fisheries  in  the  said  river 
and  one  other  river,  to  hold  their  offices  for  five  years  unless  sooner  removed, 
and  it  was  made  their  duty  by  the  same  act  forthwith  to  examine  the  several 
dams  on  said  rivers  in  said  state,  and,  after  notice  to  the  owners  of  the  dams, 
to  determine  and  define  the  mode  and  plan  by  which  fish  ways  shall  be  con- 
structed, suitable  and  sufficient  to  secure  the  free  passage  of  salmon  and  shad 
up  said  rivei*s  during  their  accustomed  seasons.  Said  commissioners  are  also 
authorized  to  agree  with  the  proprietors  of  such  dams  to  construct  at  their 
own  expense  said  fishways  according  to  the  plans  adopted,  if  the  proprietors 
consent  so  to  do,  and  if  they  fulfil  the  agreement,  and  the  fact  is  duly  certified 
to  the  secretary  of  state,  the  provision  is  that  the  same,  for  the  period  of  five 
years,  shall  be  taken  and  deemed  as  in  lieu  of  the  fishways  which  such  a  pro- 
prietor is  now  required  by  law  to  keep  and  maintain  for  that  purpose.  Unless 
the  proprietor  of  such  a  dam  shall  agree  with  the  commissioners  within  thirty 
days  from  the  time  he  is  so  furnished  with  the  plan  to  build  such  fishway  in 
the  manner  prescribed,  the  commissioners  are  authorized  to  construct  the  same 
in  behalf  of  the  state,  and  in  that  event  the  provision  is  that  the  expense  shall 
be  a  charge  against  the  owner  of  such  dam,  and  the  same  may  be  recovered  of 
the  proprietor  in  an  action  of  contract  in  the  name  of  the  state,  or  the  com- 
missioners may  enforce  the  construction  of  such  a  fishway,  by  a  bill  in  equity, 
to  compel  a  specific  performance.  Sessions  Acts,  1866,  231;  id.,  1867,  7:^1;  id., 
1869,  677-741.  Due  notice  having  been  given  by  the  complainants,  as  such 
commissioners,  to  the  respondents  as  the  owners  of  said  dam,  of  their  intention 
to  examine  the  dam  pursuant  to  the  provisions  of  the  aforesaid  acts  of  the 
legislature,  they  proceeded  to  perform  that  duty,  and  determined  and  defined 
the  mode  and  plan  in  which  the  fishway  should  be  constructed  therein,  suitable 
and  sufficient  to  secure  the  free  passage  of  salmon  and  shad  over  the  dam  and 
up  the  river  during  their  accustomed  seasons.  They  also  furnished  the  respond- 
ents with  the  plan  and  specifications  of  such  fishway,  and  filed  a  copy  of  the 
same  in  the  office  of  the  secretary  of  state,  and  requested  the  respondents  to 
construct  such  a  fishway  or  to  agree  with  them  as  such  commissioners  to  comply 
with  that  requirement;  but  it  appears  that  the  respondents  refused  and  neglected 
so  to  do,  insisting  that  the  state  had  no  power  or  right  to  require  them  to  build 
such  a  fishway.  Entirely  different  views  were  entertained  by  the  complainants, 
and  they  instituted  the  present  suit  to  compel  the  corporation  respondents  to 
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comply  with  that  requirement,  and  the  state  court  ent^^red  a  decree  for  the 
complainants.  Commissioners  on  Inland  Fisheries  u  Holyoke  Water-power 
Co.,  104  Mass.,  451 ;  Weston  v.  Sampson,  8  Cush.,  347.  Dissatisfied  with  that 
decree  the  respondents  sued  out  the  present  writ  of  error  and  removed  the 
cause  into  this  court. 

Ample  power  was  vested  in  the  first  company  to  hold  real  estate,  not  exceed- 
ing $500,000  in  value,  but  their  act  of  incorporation  did  not  give  the  company 
any  authority  to  condemn  the  real  estate  of  another  to  any  extent  or  for  any 
purpose.  They  were  required  to  "  pay  such  damages  to  the  owners  of  present 
fish  rights  existing  above  the  dam"  as  should  be  awarded  by  the  county  com- 
missioners of  the  counties  in  which  said  rights  existed,  and  they  might  at  any 
time  apply  to  said  commissioners  to  proceed,  ascertain  and  determine  the  dam- 
ages to  said  fish  rights,  subject,  however,  to  an  appeal  to  a  jury  from  such  as- 
sessment, as  in  cases  of  assessment  of  damages  for  land  taken  for  highways. 
Damages  for  injuries  to  fish  rights  above  the  dam  were  to  be  ascertained  and 
assessed,  but  no  authority  was  conferred  to  condemn  the  land  of  another  for 
the  site  of  the  dam  or  for  any  other  purpose,  nor  was  any  provision  made  to 
ascertain  and  assess  the  damages  to  fish  rights  below  the  dam,  nor  does  either 
charter  contain  a  provision  exempting  the  builders  and  owners  of  the  dam 
from  the  obligation  to  construct  suitable  and  sufficient  fishways  for  the  free 
passage  of  fish  up  the  river  during  their  accustomed  seasons.  None  of  these 
propositions  are  controverted,  but  the  respondents  insist  that  the  acts  of  the 
legislature  under  which  they  have  been  required  to  make  the  fishways  in  ques- 
tion, impair  the  obligation  of  the  coqtract  contained  in  the  charter  incorporat- 
ing their  grantors,  and  that  those  acts  are  inoperative  and  void  as  contravening 
the  article  of  the  constitution  which  prohibits  the  states  from  passing  any  law 
impairing  the  obligation  of  contracts. 

§  2171.  Charters  are  executed  contracts^  hut  are  to  he  construed  strictly  against 
the  corporation  and  in  favor  of  the  public,  and  nothing  passes  hut  what  is  granted 
in  clear  and  explicit  terms. 

Such  a  charter,  when  accepted  by  the  corporators,  is  undoubtedly  a  contract 
that  the  powers,  privileges  and  franchises  granted  shall  not  be  restrained,  con- 
trolled or  destroyed  without  their  consent,  unless  a  power  for  that  purpose  is 
reserved  to  the  legislature  in  the  act  of  incorporation  or  in  some  prior  general 
law  in  operation  at  the  time  the  act  of  incorporation  was  passed.  Dartmouth 
College  V.  Woodward,  4  Wheat.,  709-712  (§§  2099-2117,  supra);  Wales  v.  Stet- 
son, 2  Mass.,  146.  Private  charters  of  th^  kind  are  held  to  be  contracts,  be- 
cause they  are  based  for  their  consideration  on  the  liabilities  and  duties  which 
the  incorporators  assume  by  accepting  the  terms  therein  specified,  and  the  gen- 
eral rule  is  that  the  grant  of  the  franchise  on  that  account  can  no  more  be  re- 
sumed by  the  legislature,  or  its  benefits  diminished  or  impaired,  without  the 
assent  of  the  corporators,  than  any  other  grant  of  property  or  legal  estate, 
unless  the  right  to  do  so  is  reserved  in  the  act  of  incorporation  or  by  some  im- 
memorial usage  or  general  law  of  the  state,  which  was  in  operation  at  the  time 
the  charter  was  granted.  Pennsylvania  College  Cases,  13  Wall.,  213  (§§  2118- 
26,  supra).  Charters  of  private  corporations,  duly  accepted,  it  must  be  ad- 
mitted, are  executed  contracts,  but  the  different  provisions,  unless  they  are 
clear,  unambiguous  and  free  of  doubt,  are  subject  to  construction,  and  their  true 
intent  and  meaning  must  be  ascertained  by  the  same  rules  of  interpretation  as 
other  legislative  grants.  Eepeated  decisions  of  this  court  have  established  the 
rule  that  whenever  privileges  are  granted  to  a  corporation,  and  the  grant  comes 
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under  revision  in  the  courts,  such  privileges  are  to  be  strictly  construed  against 
the  corporation  and  in  favor  of  the  public,  and  that  nothing  passes  but  what  is 
granted  in  clear  and  explicit  terms.  Kice  v.  Eailroad  Co.,  1  Black,  380 ;  Charles 
River  Bridge  t>.  Warren  Bridge,  11  Pet.,  544  (§§  2058-82,  supra).  Whatever 
is  not  unequivocally  granted  in  such  acts  is  taken  to  have  been  wfthheld,  as  all 
acts  of  incorporation  and  acts  extending  the  privileges  of  corporate  bodies  are 
to  be  taken  most  strongly  against  the  corporations.  Sedgwick  on  Stat,  and 
Const.  Law,  339;  Lees  v.  Canal  Co.,  11  East,  652. 

§  2173.  Hight  of  fishery  and  right  to  use  water. 

Evidently  the  right  of  fishery,  as  well  as  the  right  to  use  the  water  of  a 
stream  for  mill  purposes,  is  the  subject  of  private  ownership,  and  when  held  by 
a  good  title  the  one  as  much  as  the  other  is  a  vested  right,  and  both  alike  are 
entitled  to  public  protection,  and  are  subject,  in  a  certain  sense,  to  legislative 
regulation  and  control.  Difficulties  in  every  case  attend  the  proper  adjustment 
of  such  rights,  as  the  complete  enjoyment  of  the  one  may  interfere  with  the 
corresponding  enjoyment  of  the  other;  but  the  presumption  is,  in  construing 
any  regulation  upon  the  subject,  that  the  framers  of  the  ]*egulation  did  not 
intend  to  allow  either  party  to  disregard  the  rule  that  he  should  so  use  his  own 
property  as  not  to  injure  the  property  of  the  owner  of  the  other  right. 

Ownership  of  the  banks  and  bed  of  the  stream,  as  before  remarked,  gives  to 
the  proprietor  the  exclusive  right  of  fishery  opposite  his  land,  as  well  as  the 
right  to  use  the  water  to  create  power  to  operate  mills,  but  neither  the  one  nor 
the  other  right,  nor  both  combined,  confer  any  right  to  erect  obstructions  in  the 
river  to  prevent  the  free  passage  of  the  fish  up  and  down  the  river  at  their  accus- 
tomed seasons,  as  such  obstructions  would  impair  and  ultimately  destroy  all 
such  rights  owned  by  other  proprietors  both  above  and  below  the  obstruction 
on  the  same  stream.  Authoritative  support  to  these  views  is  found  in  the  judi- 
cial decisions  and  legislative  enactments  of  the  state  throughout  her  history, 
commencing  even  before  the  Revolution,  and  continued  in  an  unbroken  series 
to  the  present  time.     Commonwealth  v.  Chapin,  5  Pick.,  204. 

§  2173.  Regulation  of  tlie  right  of  fishery. 

Undoubtedly  each  proprietor  of  the  land  adjoining  such  a  river  or  stream  has 
in  that  state  a  several  or  exclusive  right  of  fishery  in  the  river  immediately  be- 
fore his  land,  to  the  middle  of  the  river,  and  may  prevent  all  others  from  par- 
ticipating in  it,  and  vKill  have  a  right  of  action  against  any  who  shall  usurp  the 
exercise  of  it  without  his  consent,  but  the  Provincial  Statute  of  8  Anne,  c.  3 
^A.  D.  1709),  1  Provincial  Law,  162,  prohibited  all  persons,  "  without  approba- 
tion or  allowance,"  from  placing  in  or  across  rivers  or- streams  any  weir,  hedge 
or  other  incumbrance  to  obstruct  the  free  passage  of  fish  in  the  proper  seasons 
of  the  year.  Persons  who  erect  or  build  a  dam  across  any  river  or  stream 
Tvhere  the  salmon,  shad,  alewives  or  other  Qsh  usually  pass  up  into  the  natural 
ponds  to  cast  their  spawn,  were  required  by  the  Provincial  Statute  of  15  George 
IL,  c.  6  ( A.D.  1741),  to  make  a  sutHcient  passageway  for  the  fish  to  pass  up  such 
river  or  stream,  and  the  owners  of  dams,  so  constructed  that  such  fish  could 
not  conveniently  pass  up  the  river  or  stream,  were  required  to  make  such  a 
passageway  and  keep  it  open  for  a  certain  period  in  each  year,  as  therein  pre- 
scribed. Id.,  297 ;  id.,  17  Geo.  II.  (A.  D.  1743),  313 ;  id.,  19  Geo.  II.  (A.  D.  1745), 
S21.  Laws  of  the  kind,  requiring  the  owners  of  dams  across  the  rivers  and 
streams  of  the  state  to  build  fishways  and  keep  them  in  repair,  have  been 
passed,  in  numerous  instances,  since  the  state  constitution  was  adopted,  many 
of  which  are  siill  in  full  force.    Such  laws  usually  require  the  owners  of  the  dam 
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to  build  tbe  fishway  at  their  own  expense,  and  subject  their  doings  iu  that  be- 
half to  the  approval  of  some  supervisory  board  or  committee.  2  Laws  of  Mas- 
sachusetts, Appendix,  1020-1026.  Reference  was  made  at  the  argument  to 
some  thirty-five  or  forty  statutes  of  the  kind,  passed  at  different  periods,  com- 
mencing the  year  the  constitution  of  the  state  was  adopted  (1780)  and  ooming^ 
down  to  the  present  time,  covering  a  period  of  more  than  ninety  years.  Vin- 
ton V.  Welsh,  9  Pick.,  90 ;  Angell  on  Waters  (6th  ed.),  72 ;  Washburn  on  Ease- 
ments (2d  ed.),  501;  Peables  v.  Hannaford,  18  Me.,  106;  Parker  v.  Mill  Dam 
Co.,  20  id.,  353. 

Statutes  also  encouraging  mills  by  authorizing  their  owners  or  occupants  ta 
overflow  the  lands  of  other  persons,  by  paying  such  damages  as  may  be  assessed 
in  the  mode  prescribed,  are  also  of  very  ancient  origin,  and  have  received  the 
sanction  of  the  courts  of  tbe  state  throughout  the  whole  period  of  her  history. 
1  Provincial  Statutes,  12  Anne,  o.  1  (A.  D.  1709),  160;  id.,  12  Anne,o.  8  (A.  D. 
1714),  181;  Ancient  Charter,  388-404;  2  Laws  of  Massachusetts,  729;  Revised 
Statutes  (1836),  676;  Angell  on  Waters  (6tb  ed.),  664;  Washburn  on  Easemants^ 
332;  Murdock  v.  Stickney,  8  Cush.,  119. 

Public  rights,  in  all  jurisdictions,  are  subject  to  legislative  control,  and  it  is 
settled  law  in  Massachusetts,  and  has  been  for  a  century  and  a  half^  incLading 
her  colonial  history,  that  the  right  of  fishery  in  such  rivers  as  the  Connecticut 
and  Merrimac,  even  above  the  point  where  they  are  navigable  for  boats  or  rafts, 
and  the  right  to  erect  and  maintain  dams  to  create  water-power  for  mill  pur* 
poses,  are  public  rights,  and  that  the  owners  of  such  rights  are  bound  by  such 
reasonable  regulations  as  the  state  may  make  and  ordain  for  their  protectioa 
apd  enjoyment 

All  persons,  say  the  supreme  court  of  that  state,  in  the  case  of  Stoughton  v. 
Baker,  4  Mass.,  528,  who  may  build  a  dam  for  mill  purposes,  on  a  stream  an- 
nually frequented  by  fisli,  do  it  under  an  implied  obligation  to  keep  open  suffi- 
cient sluices  and  fisb.ways  for  the  passage  of  fish  at  the  proper,  seasons,  and 
that  the  grant  of  the  right  to  erect  a  dam,  if  made,  hf  the  legislature,  is  to  be 
construed  to  be  under  the  same  implied  condition  to  keep  open  the  fishways, 
unli^s  such  implication  is  excluded  by  an  express  provision  exempting  the  grant- 
ees from  such  an  obligation.  By  the  statement  of  facts  in  that  case  it  appears 
that  the  defendants'  dam  was  an  ancient  dam ;  that  they  deraigned  their  title^ 
from  the  original  proprietor,  who  acquired  his  right  thereto  in  1633  by  a  grant 
from  the  town,  within  whose  limits  the  mill-site  was  then  situated ;  that  the 
grant  included  the  mill  privilege  and  a  weir  adjoining  the  mill,  and  the  exclu- 
sive right  of  fishery;  that  the  grant  was  subsequently  confirmed  by  the  legis- 
lature, and  that  no.  fishway  was  ever  made  through  the  dam  until  tbe  year 
1789,  when  one  was  constructed  at  the  expense  of  third  parties,  pursuant  to  a 
resolution  passed  by  the  legislature  of  the  state;  that  on  the  15th  of  Maroh, 
1805,  the  legislature  appointed  a  committee  to  examine  the  dams  on  that  river 
and  to  order  such  alterations  to  be  made  in  the  fishways  as  in  their  opinion 
would  be  sufiicient  for  the  convenient  passage  of  the  fish  at  said  dam<  i?bree- 
fourths  of  the  expenses  were  to  be  borne  by  the  owners  of  the  dams  and  one- 
f  >urth  by  the  towns  interested  in  the  fisheries.  Suitable  fishways  were  accord- 
ingly constructed,  and  the  towns,  having  paid  the  whole  expense,  instituted  a 
suit  to  recover  one-fourth  of  the  expense  of  the  owners  of  the  dam.  Able 
counsel  appeared  on  both  sides,  and  the  opinion  of  the  court  was  delivered  by 
Chief  Justice  Parsons,  all  of  the  other  justices  concurring.  Based  on  these 
facts  it  was  contended  for  the  defendants  that  the  original  grant  was  a  bar  to 
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the  claim,  but  tfaecoart,  conceding  that  the  grant  as  confirmed  amoanted  to  a 
franohiae  of  a  several  fisberv,  nevertheless  held  that  the  franchise  could  not  be 
construed  to  include  the  right  of  excluding  all  fish  from  passing  above  the  weir, 
the  court  giving  as  a  reason  for  the  conclusion  that  the  value  of  a  fishery  in 
such  a  stream  depends  upon  the  shoals  of  fish  that  enter  the  river  and  pass  to 
the  ponds  above  to  cast  their  spiwn,  adding  that  if  none  were  allowed  to  pass, 
the  public  would  lose  their  supply,  and  that  the  fishery  would  become  of  little 
or  no  value.  Evidence  was  introduced  tending  to  show  that  the  franchise  of 
the  exclusive  fishery  was  lost  by  non-user,  but  the  court  held  that  the  said  fran- 
chise, if  it  was  not  lost,  would  be  no  objection  to  the  right  of  the  public  to 
have  a  convenient  passageway  for  the  fish  to  ascend  the  river  to  the  ponds. 
They  also  held  that  the  original  proprietor  took  a  fee  in  the  mill-privilege,  and 
that  he  had  the  right  to  erect  the  dam  to  raise  water  sufficient  to  operate 
his  mill,  but  that  the  right  to  build  a  dam  for  the  use  of  a  mill  was  subject  to 
the  following  limitations:  (1)  That  the  proprietor  must  make  compensation 
to  the  owners  of  the  lands  above  the  dam  for  damages  occasioned  by  overflow- 
ing their  lands.  (2)  That  he  must  so  construct  the  dam  that  the  fish  will  not 
be  interrupted  in  their  passage  up  the  river  to  cast  their  spawn,  adding  that 
every  owner  of  a  water  mill  or  dam  holds  it  on  the  condition  that  a  sufficient 
and  reasonable  passageway  shall  be  allowed  for  the  fish.  Burnham  v.  Webster, 
5  Mass.,  266;  Nickerson  v.  Brackett,  10  id.,  212;  Commonwealth  v.  McGurdy, 
5  id.,  324;  Cottrill  v.  My  rick,  12  Me.,  229. 

Substantially  the  same  questions  were  presented  to  the  supreme  court  of  the 
state  in  the  case  of  Yinton  v.  Welsh,  9  Pick.,  92,  in  which  the  opinion  of  the  court 
was  delivered  by  Chief  Justice  Parker,  and  the  decision  was  in  the  same  way 
and  to  the  same  effect.  He  decided  that  the  owners  of  dams  across  such  rivers^ 
as  well  as  the  owners  of  such  fisheries,  hold  their  property  subject  to  such 
regulations  as  the  legislature  from  time  to  time  shall  prescribe  for  the  preserva^ 
tion  of  the  fish,  basing  his  conclusion  chiefly  upon  the  fact  that  the  colonial 
and  provincial  governments,  as  well  as  the  government  of  the  state  under  the 
state  constitution,  had  exercised  the  right  of  prescribing  such  regulations 
from  the  flrst  settlement  of  the  country  to  the  date  of  the  decision  in  that  case. 
Commonwealth  u  Chapin,  5  Pick.,  204. 

Litigations  upon  the  subject  ceased  for  a  time,  but  the  same  questions  thirty 
years  later  were  again  presented  to  the  supreme  court  of  the  state  in  the  case 
of  Commonwealth  v.  Essex  Co.,  13  Gray,  248,  in  which  the  opinion  of  the 
court  was  delivered  by  Chief  Justice  Shaw,  as  the  organ  of  the  whole  court. 
Special  reference  is  made  in  that  opinion  to  the  prior  decisions  of  the  court 
upon  that  subject,  and  all  the  leading  cases  here  referred  to  are  approved  and 
the  propositions  decided  are  reaffirmed,  the  court  announcing  the  following 
conclusions:  That  from  the  earliest  times  the  right  of  the  public  to  the  pas* 
sage  of  fish  in  rivers  and  the  private  rights  of  riparian  proprietors,  incident  to 
and  dependent  on  the  public  right,  have  been  subject  to  the  regulation  of  the 
legislature;  that  the  mode  adopted  by  the  legislature,  whether  by  public  or 
private  acts,  to  secure  and  preserve  such  rights,  has  been  by  requiring,  in  the 
erection  of  dams,  such  sluices  and  fish  ways  as  would  enable  these  migratory 
fish,  according  to  their  known  habits  and  instincts,  to  pass  from  the  lower  to  the 
higher  level  of  the  water  occasioned  by  such  dam,  so  that,  although  their 
passage  might  be  somewhat  impeded,  it  would  not  be  thereby  essentially  ob- 
structed.   It  appears  in  that  case  that  the  company  was  duly  incorporated  with 
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power  to  constract  a  dam  across  the  Merrimac  river  at  Lawrence,  subject  to  the 
condition,  among  other  things,  that  they  should  construct  suitable  fishways  in 
their  dam  for  the  passage  of  migratory  fish;  that  they  applied  to  the  county 
commissioners,  requesting  them,  after  due  notice,  to  prescribe  the  mode  in 
which  they  should  construct  such  fishways  in  their  dam;  that  such  notice  was 
given  and  a  hearing  had,  and  that  the  commissioners  did  prescribe  the  mode  in 
which  the  company  should  comply  with  that  requirement,  and  that  the  com- 
pany did  construct  such  fishways  in  their  said  dam  according  to  the  mode  and 
plan  so  prescribed;  that  the  fishways,  however,  as  constructed,  proved  to  be 
unsuitable  and  insufficient  to  provide  as  convenient  passageway  for  the  fish. 
8  Special  Laws,  470.  Circumstances  occurring  subsequently  made  it  necessary 
for  the  company  to  ask  for  leave  to  increase  their  capital  stock,  and  the  legis- 
lature, in  granting  their  application,  also  provided  that  the  company  should  be 
liable  for  all  damages  occasioned  to  the  owners  of  fish  rights  above  the  dam  by 
the  stopping  or  impeding  the  passage  of  the  fish  up  and  down  the  river  by  the 
said  dam,  and  that  such  damages  should  be  assessed  by  the  county  commis- 
sioners of  the  county  in  which  such  fish  rights  e^cisted,  saving  to  the  respective 
parties  the  right  to  apply  for  a  jury  to  make  such  assessment  in  the  manner 
provided  for  the  recovery  of  damages  from  laying  out  highways.  8  Special 
Laws,  990.  Having  accepted  the  amendatory  act,  the  company  availed  them- 
selves of  that  provision  and  caused  the  damages  to  the  fish  rights  existing 
above  the  dam  to  be  assessed,  and  they  paid  the  several  assessments  to  the 
owners  of  the  same,. amounting  to  the  sum  of  $26,000,  ^^as  damages  for  hin- 
dering or  impeding  the  passage  of  fish  by  their  said  dam,  with  the  aforesaid 
fishways  therein,  as  previously  constructed."  Such  fishways  did  not  admit  of 
the  usual  and  unobstructed  passage  of  the  fish  as  required  by  the  law  of  the 
state  and  the  seventh  section  of  their  act  of  incorporation.  Complaints  subse- 
quently arose,  and  the  company  was  indicted  for  such  neglect  and  the  case  came 
to  trial,  and  the  jury,  under  the  rulings  and  instructions  of  the  court,  found  the 
defendants  guilty,  and  they  excepted  to  the  rulings  and  instructions  of  the 
court,  and  the  case  was  heard  before  the  full  court.  Unquestionably  the  case 
was  fully  considered,  and  the  court  in  the  first  place  reaffirmed  all  of  their  pre- 
vious decisions  upon  the  subject,  which  hold  that  persons  who  build  a  dam  for 
mill  purposes  on  a  stream  frequented  by  migratory  fish  do  it  under  an  implied 
obligation  to  keep  open  sufficient  sluices  and  fishways  for  the  passage  of  the 
fish  in  their  accustomed  seasons,  and  that  every  grant  to  erect  such  a  dam  is  to 
be  construed  as  under  the  same  implied  condition,  unless  such  implication  is 
excluded  by  an  express  provision  to  that  eflFect.  Still  the  court  held  that  the 
legislature  had  the  power  to  regulate  the  public  right,  and  in  view  of  the  fact 
that  the  amended  charter  substituted  a  new  proceeding  for  the  recovery  of 
damages  by  the  owners  of  the  fish  rights,  and  that  the  same,  as  assqmed  by  the 
court,  had  been  executed,  the  court  also  held  that  the  amended  charter  had  in 
it  all  the  elements  of  a  contract  executed  by  one  party  and  binding  on  the 
other,  and  that  it  was  not  competent  for  the  legislature,  even  under  the  power 
reserved  in  a  prior  general  law,  to  amend,  alter  or  repeal  any  such  charter,  to 
require  the  proprietors  of  the  dam,  wit/iout  any  change  of  circumstanceSj  to 
construct  the  fishways,  which  by  the  terms  of  the  amended  charter  they  had 
been  exempted  from  any  obligation  to  construct,  basing  their  opinion  upon  the 
ground  that  the  right  acquired  under  that  provision  had  become  vested  by  a 
legitimate  exercise  of  the  power  granted.    Sessions  Acts  1831,  613. 
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§  21 74.  Vested  rights  oatDwt  be  destroyed  T>y  a  reservation  of  the  right  to  alter 
or  repeal  a  charter. 

Tested  rights,  it  is  conceded,  cannot  be  destroyed  or  impaired  under  such  a 
reserved  power,  but  it  is  clear  that  the  power  may  be  exercised,  and  to  almost 
any  extent,  to  carry  into  effect  the  original  purposes  of  the  grant  and  to  pro- 
tect the  rights  of  the  public  and  of  the  corporators,  or  to  promote  the  due  ad- 
ministration of  the  affairs  of  the  corporation.  Miller  v.  The  State,  15  Wall., 
478  (§§  2127-32,  supra).  Had  it  appeared  in  that  case  that  the  amended  char- 
ter contemplated  the  assessment  of  damages  for  fish. rights  owned  below  the 
dam  as  well  as  those  owned  above  the  dam,  the  opinion  would  certainly  be 
more  satisfactory,  as  in  that  event  the  theory  assumed  by  the  court,  that  all  the 
parties  damaged  in  their  fisheries  had  been  indemnified  by  the  owners  of  the 
structure,  would  be  correct.  Moulton  v.  Libbey,  37  Me.,  484.  Fish  rights 
below  a  dam,  constructed  without  passageways  for  the  fish,  are  liable  to  be  in- 
jured by  such  a  structure  as  well  as  those  owned  above  the  dam,  as  the  migra- 
tory fish,  if  they  cannot  ascend  to  the  head  waters  of  the  stream  at  their 
accustomed  seasons,  will  soon  cease  to  frequent  the  stream  at  all,  or  in  greatly 
diminished  numbers. 

Suppose  the  rule,  however,  to  be  correct,  still  it  is  quite  clear  that  it  does  not 
control  the  case  before  the  court,  for  the  reasons  given  by  the  same  court  in 
rendering  the  decree  brought  here  for  re-examination  by  the  present  writ  of 
error.  Passageways  for  the  fish  had  been  constructed  in  that  case  under  the 
act  passed  incorporating  the  company,  but  they  proved  to  be  unsuitable  and 
insufiicient,  and  the  court,  in  sustaining  the  views  of  the  defendants,  rested  their 
decision  upon  the  ground  that  the  amended  charter  discharged  them  from  the 
obligation  to  reconstruct  such  fish  ways,  as  the  amended  charter  required  them 
to  make  compensation  for  the  injuries  to  the  fish  rights  in  the  place  of  the  prior 
obligation  arising  from  the  rules  of  the  common  law  of  the  state  and  the  terms 
of  their  original  charter,  the  court  holding  that  the  government  could  not, 
without  any  change  of  circumstances^  require  the  defendants  to  do  the  very  acts 
which,  by  the  terms  of  the  amended  charter,  they  had  been  exempted  from 
doing;  but  the  court  declined  to  decide  whether,  if  the  fish  ways  provided 
should  prove  to  be  wholly  unfit  and  inadequate  to  their  purpose,  the  legislature 
could  not  by  further  legislation  require  the  company  to  fulfil  the  original  obli- 
gation. SuflScient  appears  to  warrant  the  conclusion  that  no  evidence  was 
introduced  in  that  case  to  show  that  the  fish  rights  below  the  dam  suffered  any 
injury  whatever,  nor  does  it  appear  that  the  attention  of  the  court  was  drawn 
to  the  fact  that  the  river  across  which  the  dam  was  built  runs  through  more 
than  one  state.  Moor  v.  Veazie,  32  Me.,  353;  Veazie  v.  Moor,  14  How.,  571 
(§  1202,  supra).  Different  rules  perhaps  may  be  applied  in  ascertaining  the 
power  of  a  state  legislature  to  authorize  permanent  obstructions  to  the  free 
passage  of  fish  in  a  river  flowing. through  two  or  more  states,  like  the  Connec- 
ticut or  Merrimac,  from  the  rules  which  should  be  applied  in  a  case  where  the 
river  across  which  the  dam  is  constructed  is  wholly  within  the  state  which 
authorizes  the  structure;  but  it  is  not  necessary  to  consider  that  question  in 
this  case,  as  it  was  not  raised  in  the  state  court  nor  was  it  presented  here  by 
either  party. 

Fish  ways  have  never  been  constructed  by  the  respondents  in  their  dam,  and 
they  contend  that  they  are  not  obliged  to  make  any  such  provision  for  the  pas- 
sage of  the  fish,  as  their  charter  does  not  create  any  such  obligation ;  but  the 
answer  which  the  complainants  make  to  that  suggestion  is  decisive,  that  the 
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charter  does  not  contain  any  provision  exempting  them  from  that  implied  obli- 
gation, which  arises  in  every  such  case  by  the  common  law  of  that  state,  unleBS 
the  charter  contains  some  provision  which  expressly  negatives  that  implication. 

§  2 1 7  5.  Under  the  reserved  power  to  alter  or  amende  etCy  owners  of  a  dam  may 
he  required  to  Tnaintain  fishways. 

Even  suppose  that  is  so,  still  they  contend  that  the  fourth  section  of  the 
charter  of  their  grantors  should  be  construed  as  negativing  any  such  implied 
condition ;  but  the  court  is  entirely  of  a  different  opinion,  as  that  section  makes 
no  provision  for  an}*-  compensation  to  the  owners  of  the  fish  rights  below  the 
dam,  and  the  record  shows  that  such  fish  rights,  as  well  as  those  above  the  dam, 
are  injured  by  the  obstruction  to  the  free  passage  of  the  fish  in  their  accus- 
tomed seasons  to  the  head  waters  of  the  river.  Authority  to  construct  and 
maintain  a  dam  without  a  fishway,  it  is  conceded,  is  not  granted  in  terms  in 
•the  charter,  and  it  may  be  added  that  the  charter  does  not  contain  any  words 
•to  warrant  any  such  implication.  On  the  contrary,  the  terms  and  provisions 
of  the  charter  are  consistent  with  the  theory  that  the  legislature  contemplated 
the  construction  of  a  dam  with  a  convenient  passageway  for  fish,  so  as  not  to 
impair  unnecessarily  the  rights  of  the  riparian  owners  either  above  or  below 
the  dam,  and  that  the  legislature,  if  the  company  failed  to  fulfil  that  obliga- 
tion, may  "compel  them  to  do  so  by  more  specific  legislation."  Damages,  it  is 
true,  were  to  be  paid  to  "the  owners  of  present  fish  rights  existing  above  the 
dam,"  but  the  court  here,  in  respect  to  that  matter,  concurs  with  the  state  court 
that  the  meaning  of  the  sentence  is  satisfied  by  regarding  it  as  providing  for  a 
partial  interruption  and  injury  of  those  rights  and  not  as  contemplating  their 
litter  destruction ;  that  the  legislature  which  granted  the  charter  may  well  have 
supposed  that  a  dam  across  the  river  at  that  place,  with  the  best  fishway  that 
could  be  constructed,  would,  to  some  extent,  obstruct  the  free  passage  of  the 
'fish,  and  may  have  intended  by  that  provision  to  require  the  owners  of  the  dam 
to  make  compensation  for  such  injuries. 

Viewed  in  any  reasonable  light  it  is  quite  clear  that  the  charters  of  the  re- 
spondents do  not  contain  any  stipulation  or  contract  exempting  them  from  the 
implied  condition  annexed  to  such  a  grant,  not  qualified  by  such  a  contract, 
that  the  corporation  in  erecting  such  a  dam  shall  construct  suitable  and  con- 
venient fishwaj's  for  the  free  passage  of  the  fish  to  the  head  waters  of  the  river 
in  their  accustomed  seasons;  and  that  the  charter,  in  view  of  the  fact  that  it 
contains  no  such  exemption,  is  subject  to  the  power  reserved  to  the  legislature 
by  the  general  law,  in  operation  when  the  charters  were  granted,  that  all  acts 
of  incorporation  shall  at  all  times  hereafter  be  liable  to  be  amended,  altered  or 
repealed  at  the  pleasure  of  the  legislature.  Such  charters  being  subject  to  the 
implied  condition  to  construct  suitable  fishways  for  the  free  passage  of  the  fish, 
it  follows  that  the  corporations  are  not  exempt  from  that  burden,  and  that  the 
-legislature,  under  the  reserved  power  to  amend,  alter  or  repeal  the  charter,  may 
pass  laws  to  enforce  that  duty,  as  such  a  law  does  not  impair  any  contract 
created  by  the  charter  or  infringe  any  right  vested  in  the  corporation.  R.  S., 
366 ;  Pennsylvania  College  Cases,  13  Wall.,  213.  Charters  subsequently  granted 
must  be  understood  as  standing  just  as  they  would  if  that  reservation  of  the 
power  to  amend,  alter  or  repeal  the  same  had  been  incorporated  into  each 
charter.     Miller  v.  The  State,  15  Wall.,  478  (§§  212T-32,  supra), 

§  2176.  Scope  of  power  over  corporations  where  the  power  to  alter  and  modify 
is  reserved. 

Power  to  legislate,  founded  upon  such  a  reservaticm,  is  certainly  not  with- 
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out  limit,  bot  it  may  safely  be  affirmed  that  it  reserves  to  the  legislature  the 
authority  to  make  any  alteration  or  amendment  in  a  charter  granted  subject 
to  it,  that  will  not  defeat  or  substantially  impair  the  object  of  the  grant,  or  any 
rights  which  have  vested  under  it,  which  the  legislature  may  deem  necessary 
to  secure  either  the  object  of  the  grant  or  any  other  public  right  not  expressly 
granted  away  by  the  charter.  Commissioners  on  Inland  Fisheries  v.  Holyoke 
Water-power  Co.,  104  Mass.,  451.  Such  a  charter  may  doubtless  be  granted  to 
build  a  dam  across  a  river  whose  whole  course  is  within  the  state  granting  the 
franchise,  with  a  provision  exempting  the  corporation  from  all  obligation  to 
construct  such  fishway  for  the  free  passage  of  the  fish,  as  the  enterprise  of 
•erecting  a  dam  to  create  power  to  operate  mills  is  so  far  public  in  its  nature 
that  it  is  competent  for  the  legislature  to  exercise  the  power  of  eminent  domain 
to  accomplish  the  purpose,  if  suitable  provision  is  made  to 'compensate  the 
owners  of  the  property  or  rights  condemned  under  that  power;  but  it  may  be 
more  doubtful  whether  the  legislature  of  a  state  can  make  a  contract  with  such 
4t  corporation  authorizing  them  to  construct  a  dam  across  a  river  flowing 
through  two  or  more  states,  which  shall  permanently  exempt  the  grantees  from 
all  such  obligation  and  destroy  forever  the  rights  of  fishery  in  the  river 
throughout  its  whole  course  from  its  source  to  its  confluence  with  tide  waters. 
Concede,  however,  that  the  power  to  make  such  a  contract  exists,  and  that 
it  is  as  boundless  as  the  theory  of  the  respondents  assumes  it  to  be,  still  the 
court  here  is  of  the  opinion  that  the  decree  of  the  state  court  is  correct  and 
that  it  should  be  affirmed,  as  the  charters  under  which  the  dam  in  this  case  was 
erected  and  is  maintained  do  not  contain  any  such  exemption  from  the  implied 
obligation  to  construct  fishways  for  the  free  passage  of  the  fish,  nor  any  pro- 
vision which  prohibits  the  legislature  from  imposing  that  obligation  under  the 
power  reserved  to  amend,  alter  or  repeal  the  charter.  Properly  construed 
neither  of  the  charters  affords  any  support  whatever  to  the  theory  of  the  re- 
spondents, as  they  do  not  contain  any  semblance  of  a  grant  to  take  and  sub- 
vert the  fish  rights  below  the  dam;  nor  is  there  anything  in  the  provision 
requiring  compensation  to  be  made  to  the  owners  of  the  fish  rights  above  the 
dam,  which  is  not  perfectly  consistent  with  the  theory  that  it  was  incorporated 
into  the  charter  merely  to  compensate  the  owners  of  such  fish  rights  for  in- 
juries which  they  would  suffer  from  the  obstruction,  even  if  the  customary 
fishways  were  constructed  as  required  by  immemorial  usage  and  the  express 
enactment  of  the  legislature. 

Decree  affirmed. 

PLANTERS'  BANK  v.  SHARP  —  BALDWIN  v.  PAYNE. 

(6  Howard,  801-848.     1847.) 

EsBOR  to  the  High  Court  of  Errors  and  Appeals  of  Mississippi. 

Opinion  by  Mr.  Justice  Woodbury. 

Statement  op  Facts. —  The  question  to  be  considered  in  this  case  is,  whether 

an  act  of  the  legislature  of  Mississippi,  passed  February  21,  1840,  impaired  the 

obligation  of  any  contract  which  the  state  or  others  had  previously  entered 

into  with  the  Planters'  Bank.     If  it  did,  the  clause  in  the  constitution  of  the 

United  States,  expressly  prohibiting  a  state  from  passing  any  such  law,  has 

bden  violated,  and  the  plaintiffs  in  error  are  entitled  to  judgment.     But,  on 

the  contrary,  if  that  act  does  not  impair  the  obligation  of  any  contract^  the 

judgment  below  in  favor  of  the  defendants  must  be  aiBrmed. 

4)i9 


§  21 7e.         CONSTITUTION  AND  LA Wa— OBLIGATION  OF  CONTRACTS. 

In  considering  this  question  no  peculiar  liberality  of  construction  in  favor  of 
a  corporation,  so  as  to  render  that  an  encroachment  on  its  rights  which  is  not 
clearly  so,  seems  to  be  demanded  of  us  by  any  more  sacredness  in  the  character 
of  a  corporation  or  its  rights,  than  in  that  of  an  individual;  but  rather,  that 
its  charter  as  a  public  grant  is  not  to  be  construed  beyond  its  natural  import. 
8  Pet,  738;  3  id.,  289  (§§  1845-48,  mpra)\  4  id.,  168^  614  (§§  2321-24,  infray 
The  inviolability  of  contracts,  however,  and  the  faithful  protection  of  vested 
rights,  are  due  to  the  one  no  less  than  the  other,  and  are  both  involved  in  the 
present  inquiry,  so  far  as  aflFecting,  by  way  of  principle  or  precedent,  all  the 
various  and  vast  interests  of  this  kind  existing  over  the  whole  Union.  Mr. 
Madison  denounced  laws  impairing  the  obligation  of  contracts  as  among  those 
not  only  violating  the  constitution,  but  "contrary  to  the  first  principles  of  the 
social  compact  and  to  every  principle  of  sound  legislation."  Federalist,  No. 
44.  Again,  in  Payne  v.  Baldwin,  3  Smedes  &  Marsh,,  675,  one  of  the  cases 
How  before  us,  it  is  truly  admitted  that,  "in  a  government  like  ours,  such  power 
is  totally  out  of  the  range  of  legislative  authority."  At  the  same  time,  it  is  to 
be  recollected  that  our  legislatures  stand  in  a  position  demanding  often  the 
most  favorable  construction  for  their  motives  in  passing  laws,  and  they  require 
a  fair  rather  than  hypercritical  view  of  well-intended  ^provisions  in  them. 
Those  public  bodies  must  be  presumed  to  act  from  public  considerations,  being 
in  a  high  public  trust;  and  when  their  measures  relate  to  matters  of  general 
interest,  and  can  be  vindicated  under  express  or  justly  implied  powers,  and 
more  especially  when  they  appear  intended  for  improvements,  made  in  the  true 
spirit  of  the  age,  or  for  salutary  reforms  in  abuses,  the  disposition  in  the  judi- 
ciary should  be  strong  to  uphold  them. 

Certainly  it  will  be  only  when  they  depart  from  limitations  or  qualifications 
of  this  character,  and  so  use  their  own  rights  as  to  impair  the  prior  rights  of 
others,  that  a  check  must  be  used,  however  unpleasant  to  us,  by  declaring  that 
the  constitutional  restrictions  of  the  general  government  must  control  a  statute 
of  a  state  conflicting  with  them,  and  thus,  for  harmony  and  uniformity,  make 
the  former  supreme,  in  compliance  with  the  injunctions  imposed  by  the  people 
and  the  states  themselves  in  the  constitution.  Governed  by  such  views,  we 
proceed  to  the  examination  of  the  questions  arising  here,  by  ascertaining,  first, 
what  powers  the  legislature  of  Mississippi  granted  to  the  plaintiffs,  and  then, 
what  powers  it  has  taken  away  from  th^m. 

On  the  10th  of  February,  1830,  "An  act  to  establish  a  Planters'  Bank  in  the 
state  of  Mississippi,"  passed;  and  among  other  privileges,  in  the  sixth  section, 
granted  that  the  bank  "shall  be  capable  and  able  in  law  to  have,  possess,  receive, 
retain  and  enjoy,  to  themselves  and  their  successors,  lands,  rents,  tenements, 
hereditaments,  goods,  chattels  and  efl^ects,  of  what  kind  soever,  nature  and 
quality,  not  exceeding  in  the  whole  $6,000,000,  including  the  capital  stock  of 
said  bank,  and  the  same  to  grant,  demise,  alien  or  dispose  of  for  the  good  of 
said  bank."  The  seventeenth  section  gives  power,  also,  "to  receive  money  on 
deposit,  and  pay  away  the  same  free  of  expense,  discount  bills  of  exchange  and 
notes,  with  two  or  more  good  and  sufficient  names  thereon,  or  secured  by  a 
deposit  of  bank  or  other  public  stock,  and  to  make  loans  to  citizens  of  the  states 
in  the  nature  of  discount  on  real  property,  secured  by  mortgage,"  etc.  Doing 
business  with  these  powers,  amounting,  as  it  has  been  repeatedly  settled,  to  a 
contract  in  the  charter  for  the  use  of  them  (see  cases  in  the  West  Eiver  Bridge^ 
at  this  term,  6  How.,  507,  §§  2188-90,  infra\  the  bank,  on  the  24th  of  May, 
1839,  took  the  promissory  note  on  which  the  present  suit  was  instituted,  and  on 
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the  10th  day  of  June,  1842,  transferred  it  to  the  United  States  Bank,  having 
first  commenced  this  action  on  it  the  11th  of  October,  1841. 

Bat  in  the  mean  time,  after  the  execution  of  the  note,  though  before  its 
transfer,  the  legislature  of  Mississippi,  on  the  21st  day  of  February,  1840, 
passed  a  law,  the  seventh  section  of  which  is  in  these  words:  ^'It  shall  not  be 
lawful  for  any  bank  in  this  state  to  transfer,  by  indorsement  or  otherwise,  any 
note,  bill  receivable,  or  other  evidence  of  debt ;  and  if  it  shall  appear  in  evi- 
dence, upon  the  trial  of  any  action  upon  any  such  note,  bill  receivable,  or  other 
evidence  of  debt,  that  the  same  was  transferred,  the  same  shall  abate  upon  the 
plea  of  the  defendant."  See  Acts  of  1840,  p.  15.  This  law  constitutes  the  only 
defense  to  a  recovery  in  the  present  case  by  the  plaintiffs.  But  they  contend  it 
is  invalid  because,  by  the  constitution,  article  1,  section  10,  ''no  state"  shall 
pass  any  law  "impairing  the  obligation  of  contracts;"  and  this  law  does  impair 
it,  in  this  instance,  in  two  respects.  First,  in  the  obligation  of  the  contract  in 
the  charter  with  the  state;  and  secondly,  in  the  obligation  of  the  contract  made 
by  the  signers  of  the  note  declared  on  with  the  bank. 

§  21 77.  Notes  are  evibraced  by  the  terms  ^^goods^  chattels  or  effects^^ 

To  decide  understandingly  these  questions,  it  will  be  necessaiy  to  go  a  little 
farther  into  the  true  extent  of  those  two  contracts  under  the  powers  held  by 
the  bank,  and  likewise  into  the  true  extent  of  the  subsequent  act  of  the  legis- 
lature affecting  them.  That  promissory  notes  are  to  be  regarded  as  either 
goods,  chattels  or  efl'ects,  within  the  sixth  section  of  the  charter,  can  hardly  be 
questioned,  when  it  includes  these  "of  what  kind  soever,  nature  and  quality." 
This  addition  evidently  meant  to  remove  any  doubt  or  restriction  as  to  the 
meaning  of  those  terms,  as  sometimes  employed  in  connection  with  peculiar 
subjects,  and  to  extend  the  description  by  them  to  every  kind  of  personal  prop- 
erty belonging  to  the  bank.  This  construction  would  go  no  further  than  some- 
times has  been  done  in  England,  holding  the  words  goods  and  chattels  to 
include  choses  in  action^  as  well  as  other  personal  property  (12  Coke,  1;  1  At- 
kins, 182) ;  and  by  the  word  goods  alone,  in  a  bequest,  it  has  been  held  that  a 
bond  will  pass.    Anonymous,  1  P.  Wms.,  267. 

So  in  respect  to  effects,  it  has  been  held,  when  the  word  is  used  alone,  or 
simpliciiery  it  means  all  kinds  of  personal  estate.  13  Yes.,  39,  47,  note;  Michell 
V.  Michell,  5  Madd.,  72;  Hearne  v.  Wigginton,  6  Madd.,  119;  Cowp.,  299.  But 
if  there  be  some  words  used  with  it,  restraining  its  meaning,  then  it  is  governed 
by  that,  or  means  something  ejusdem  generis.  Here,  however,  instead  of 
restraining  terms  being  used  with  it,  those  most  broad  and  enlarging  are  added, 
being  "effects  of  what  kind  soever,  nature  and  quality."  Hotham  v.  Sutton, 
15  Ves.  Jr.,  326;  Campbell  v.  Prescott,  15  Ves.  Jr.,  500;  3  Ves.,  212,  note. 
The  same  rule  prevailed  in  the  civil  law,  under  the  term  bona  mobilia.  1  P. 
Wms.,  267.  And  by  that  law,  as  well  as  the  common  law,  promissory  notes  or 
chases  in  ctction  come  under  the  category  of  movable  goods  or  personal  property, 
as  they  accompany  the  person.     2  Bl.  Comm.,  384,  398. 

§  2 1 78.  A  charter  of  a  banh^  giving  it  full  power  to  dispose  of  all  its  effects, 
and  providing  that  all  paper  should  be  made  payable  and  negotiable  on  its  face 
at  some  banky  empowered  the  bank  to  take  negotiable  paper. 

The  bank  was  allowed,  also,  by  the  seventeenth  section,  "  to  discount  bills  of 
exchange  and  notes ; "  and,  in  truth,  promissory  notes  usually  constitute  a  large 
portion  of  the  property  of  such  institutions.  Such  notes,  also,  not  only  by  gen- 
eral usage  and  established  forms,  are,  in  most  cases,  made  to  run  to  banks  or 
their  order,  and  must  be  expected  to  run  so  when  the  banks  please,  but  it  is 
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expressly  provided  by  the  twenty -secoiiid  section  of  this  eharter  that  "  it  shall 
not  be  lawful  for  said  bank  to  discount  any  note  or  nt>tes  which  shall  not  be 
made  payable  and  negotiable  at  said  bank,"  etc.  And  again,  by  an  amendatory 
act,  accepted  by  the  bank,  it  was  provided,  on  the  9th  of  December,  1831,  '^  that 
«uch  promissory  notes  shall  be  made  payable  and  negotiable  on  their  face  at 
some  bank  or  branch  bank."  But  why  made  negotiable,  if  no  right  was  to 
exist  to  negotiate  or  transfer  them?  The  bank  then,  as  the  legal  holder  of  such 
notes,  possessed  a  double  right  "to  dispose"  of  them;  first,  from  the  express 
grant  in  the  charter  itself,  empowering  them,  as  to  their  "goods,  chattels  and 
effects  of  what  kind  soever,  nature  and  quality,"  "  the  same  to  grant,  demise, 
alien  or  dispose  of,  for  tlie  good  of  said  bank"  (sixth  section);  secondly,  by 
an  implied  authority,  incident  to  its  charter  and  business,  and  the  express  re- 
quirement that  the  notes  should  be  "  negotiable  on  their  face."  We  do  not 
refer  to  the  next  ground  because  it  is  necessary  to  resort  to  implication  or 
analogy  to  establish  an  authority  in  the  bank  under  its  charter  to  make  a  trans- 
fer of  its  notes  when  it  possesses  that  authority  by  the  very  words  and  spirit 
of  the  contract  made  in  the  charter  by  the  state. 

But  to  make  the  correctness  of  this  conclusion  from  the  specific  words  of 
the  charter  stronger  and  undoubted,  it  will  be  found  to  be  the  natural,  useful 
and  proi^er  view  of  its  powers  as  a  bank  under  all  sound  analogy  and  necessarily 
implied  authority.  To  reach  this  end,  it  is  not  indispensable  to  hold  that  cor- 
porations in  modern  times  possess  numerous  incidental  powers  equal  to  those  of 
individuals,  as  was  once  the  doctrine  (Kyd  on  Corp.,  108;  2  Kent,  Comm.,  281, 
and  cases  in  those  treatises),  but  seems  now  in  some  respects  overruled.  Bank 
of  Augusta  V.  Earle,  13  Pet.,  519,  687,  153;  2  Cranch,  167;  12  Wheat.,  64. 
But  merely  to  hold,  as  it  often  has  been  in  late  years,  that  what  is  necessary 
and  proper  to  be  done  to  carry  into  effect  express  grants,  and  which  is  nowhere 
forbidden,  may  in  most  cases  be  lawful.  Though  such  a  power  as  this  last  to 
congress  is  expressly  added  in  the  constitution  of  the  United  States,  yet  it  has 
been  considered  by  some  that  it  would  exist  as  a  reasonable  incident  under 
reasonable  limitations  without  any  such  express  addition.  2  Kent,  Cbmm.,  298, 
and  cases  there  cited.  Thus  a  corporation,  if  once  organized,  has  the  implied 
power  to  ^lake  contracts  connected  with  its  business  and  debts,  and  through 
agents  and  notes  as  well  as  under  its  seal.  Bank  of  Columbia  v.  Patterson,  7 
Cranch,  299;  8  Wheat.,  338;  12  Wheat.,  64;  11  Pet.,  588  (§§  2058-82,  supra). 
So  it  may  hold  and  dispose  of  property  even  in  trust,  if  not  inconsistent  and 
unconnected  with  its  express  duties  and  objects.  Vidal  v.  Girard,  2  How.,  127. 
Hence  a  power  to  dispose  of  its  notes,  as  well  as  other  property,  may  well  be 
regarded  as  an  incident  to  its  business  as  a  bank  to  discount  notes  which  are 
required  to  be  in  their  terms  assignable,  as  well  as  an  incident  to  its  right  of 
holding  them  and  other  property,  when  no  express  limitation  is  imposed  on  the 
authority  to  transfer  them. 

Not  that  a  banking  corporation  has  under  its  charter  a  constructive  power 
to  follow  another  independent  branch  of  business,  such  as  manufacturing  or 
foreign  trade,  but  merely  the  business  of  banking,  and  to  do  such  acts  as  are 
necessary  and  proper  or  usual  to  carry  that  business  into  effect,  and  such  as  are 
in  harmony  with  the  letter  and  spirit  of  its  charter.  Nor  even  that  it  can 
adopt  any  course  as  an  incident,  and  as  necessary  and  proper,  which  is  merely 
eonvenient,  or  which  is  expressly  forbidden  by  the  charter,  or  so  forbidden  by 
any  previously  existing  laws  in  the  state  of  a  general  character.  But  in  dis- 
counting notes  and  managing  its  property  in  legitimate  banking  business,  it 
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nmst  be  able  to  assign  or  sell  those  notes  when  necessary  and  proper,  as,  for 
instance,  to  procure  more  specie  in  an  emergency,  or  return  an  unusual  amount 
of  deposits  withdrawn,  or  pay  large  debts  for  a  banking<house,  and  for  any 
'^^ goods  and  effects"  connected  with  banking  which  it  may  properly  own.  It 
is  its  duty  to  pay  in  some  way  every  debt.  6  Gill  &  Johns.,  219.  This  court, 
in  the  United  States  v.  Eobertson,  5  Pet,  650,  has  expressly  recognized  the 
authority  of  a  bank  to  give  bonds  and  assigmnents  to  pay  its  deposit  debtors. 
In  that  case  "the  directors  agree  to  pledge  to  the  government  of  the  United 
States  the  entire  estate  of  the  corporation  as  a  security  for  the  payment  of  the 
original  principal  of  the  claim,"  etc.  P.  648.  And  such  a  pledge  or  transfer 
was  held  there  to  be  valid. 

§  2179.  Incurring  debts  is  incident  to  hanking. 

It  is  said,  in  opposition  to  this,  Why  should  a  bank  be  considered  as  able  to 
incur  debts?  Or  why  to  do  any  business  on  credit,  requiring  sales  of  its  notes 
or  other  property  to  discharge  its  liabilities?  Such  inquiries  overlook  the  fact 
that  the  chief  business  and  design  of  most  banks,  their  very  vitality,  is  to  incur 
debts  as  well  as  have  credits.  All  their  deposit  certificates  or  bank-book  credits 
to  individuals  are  debts  of  the  bank,  and  which  it  is  a  legitimate  and  appro- 
priate part  of  its  business  as  a  bank  to  incur  and  to  pay.  The  same  may  be 
said,  also,  of  all  its  bank-notes  or  bills,  they  being  merely  promises  or  debts  of 
the  bank,  payable  to  their  holders,  and  imperative  on  them  to  discharge.  See 
Bank  of  Columbia  v.  Patterson,  7  Cranch,  307;  13  Pet.,  593. 

§  2180.  and  a  bank  niay  dispose  of  its  ejects  to  pay  indebtedness. 

It  may,  to  be  sure,  independent  of  justifications  like  these,  not  be  customary 
for  banks  to  dispose  of  their  notes  often.  But  in  exigencies  of  indebtedness 
and  other  wants  under  pressures  like  those  referred  to,  it  may  not  only  be  per- 
missible, but  much  wiser  and  safer  to  do  it  than  to  issue  more  of  its  own  paper, 
too  much  of  it  being  already  out,  or  part  with  more  of  its  specie  on  hand,  too 
little  being  now  possessed  for  meeting  all  its  obligations.  Indeed,  its  right  to 
aell  any  of  its  property,  when  not  restricted  in  the  charter  or  any  previous  law, 
is  perhaps  as  unlimited  as  that  of  an  individual,  if  not  carried  into  the  trans- 
action of  another  separate  and  unauthorized  branch  of  business.  Angell  & 
Ames  on  Corp.,  p.  104,  §  9;  4  Johns.  Ch.,  307;  2  Kent,  Comra.,  282;  11  Serg. 
&  Bawle,  411.  Both  may  sell  notes  to  liquidate  their  debts,  both  sell  their 
lands  acquired  under  mortgages  foreclosed,  or  acquired  under  the  extent  of  exe- 
cutions not  redeemed.  Both,  too,  must  be  able  to  sell  all  kinds  of  their  prop- 
erty, when  proceeding  to  close  up  their  business,  or  find  it  impracticable.  Nor 
is  there  any  pretense  here  that  any  clause  in  the  charter  of  this  bank  restricted 
it  from  selling  its  notes  or  other  property  under  an}'  circumstances,  and  much 
less  under  those  connected  with  indebtedness  and  with  banking,  which  have 
just  been  referred  to.  It  will  be  seen,  in  this  way,  that  all  analogies  seem  to 
sustain  the  right  which  exists  by  the  express  grant  in  this  charter,  to  '^  alien 
and  dispose  of"  all  its  "goods,  chattels  and  effects,  of  what  kind  soever,  nat- 
ure and  quality,  for  the  good  of  said  bank."  But  to  avoid  differences  of 
opinion,  we  place  the  right  here  solely  on  the  express  grant.  It  ought,  per- 
haps, to  be  added,  that  the  courts  of  Mississippi  once  put  a  more  limited  con- 
struction on  this  charter.  Payne  v.  Baldwin,  3  Smcdes  &  Marsh.,  661.  But 
as  that  very  case  is  now  before  us  for  revision,  on  the  ground  that  it  was  erro- 
neous, we  feel  obliged,  for  that  and  other  reasons,  which  need  not  be  here  enu- 
merated, to  put  such  construction  on  the  charter,  and  on  the  law  supposed  to 
violate  it,  as  seems  right  according  to  our  own  views  of  their  true  intent. 
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§  21 81.  Where  a  charter  permits  a  hank  to  take  negotiahle  paper ^  the  conirad 
between  the  maker  and  the  hank  incltcdes  the  right  of  the  hank  to  sell  the  paper. 

Having  thus  ascertained  the  extent  of  the  contract  made  by  the  state  with 
the  bank  in  the  charter,  we  proceed  next  to  examiite  the  character  and  scope 
of  the  contract  between  the  maker  of  the  note  and  the  bank.  We  have  already 
seen  that  the  bank  was  not  only  authorized,  but  expressly  required,  to  discount 
notes  which  were  negotiable,  or,  in  other  words,  which  contained  a  contract  or 
stipulation  to  pay  them  to  any  assignee.  Nor  is  it  pretended  there  was  any 
law  of  Mississippi,  when  this  charter  was  given  or  when  this  note  was  taken, 
which  prohibited  selling  it,  and  passing  to  an  assignee  all  the  rights,  either  of 
property  or  of  bringing  a  suit  in  his  own  name,  which  then  existed  with  indi- 
viduals and  other  banking  institutions.  What  law  existed  on  this  point  when 
the  note  was  actually  transferred  is  not  the  inquiry,  but  what  existed  when  it 
was  made^  and  its  obligations  as  a  contract  were  fixed.  The  law  which  existed 
at  the  transfer,  so  far  from  being  the  test  of  the  force  of  a  contract  made  long 
•before,  and  under  different  Ipgal  provii»onsy.  is  the  violation  of  it,  and  the  very 
ground  of  complaint  in  the  present  proceeding. 

This  contract,  then,  by  the  bank  with  the  maker,  when  executed,  enabled  the 
former  to  sell  or  assign  it,  and  the  indorsee  to  collect  it,  not  only  by  its  express 
terms,  but  by  the  -general  law  of  the  state,  then  allowing  transfers  of  negoti- 
able paper  and  suits  in  the  name  of  indorsees.  Howard  and  Hutchinson's  Laws, 
373.  Indeed,  independent  of  the  last  circumstance,  it  is  highly  probable  that, 
by  the  principles  of  the  law  of  contracts  and  commercial  paper,  such  choses  in 
action  may  be  legally  assigned  or  transferred  everywhere,  when  not  expressly 
prohibited  by  statute.  This  was  done  before  the  statute  of  Anne,  in  England. 
And  it  is  done  since,  as  to  paper  both  negotiable  and  not  negotiable,  independ- 
ent of  that  statute.  If  such  notes  cannot  be  sued  in  the  name  of  the  indorsee, 
when  running  to  order,  without  the  help  of  a  statute,  they  certainly  can  be 
sued  in  the  name  of  the  payee,  for  the  benefit  of  the  indorsee,  when  the  trans- 
fer is  legal  in  its  consideration  and  form.  The  state  itself,  by  passing  this  law 
prohibiting  the  transfer  of  notes  by  banks,  recognizes  the  previous  right,  as 
well  as  custom,  to  transfer  them ;  otherwise  the  law  would  not  be  necessary  to 
prevent  it.  Kor  is  this  law  supposed  to  have  beea  founded  on  any  prior  abuse 
of  power  in  negotiating  or  selling  its  notes,  which,  if  existing,  might  obviate 
the  above  inference.  But  it  is  understood,  from  the  record  and  opinions  of  the 
state  conrt,  that  the  design  of  the  law  was  to  secure  another  provision  of  statuLo 
not  previously  existing,  but  made  by  the  legislature  at  the  same  time,  requir- 
ing banks  to  receive  their  own  notes  in  payment  of  their  debtors,  though 
below  par.  That  design,  too,  would  still  recognize  the  prior  authority  to  sell  or 
transfer. 

We  are  not  prepared  to  say  that  a  state,  under  its  general  legislative  powers, 
by  which  all  rights  of  property  are  held  and  modified  as  the  public  interest 
may  seem  to  demand,  might  not,  where  unrestricted  by  constitutions  or  its  own 
contracts,  pass  statutes  prohibiting  all  sales  of  certain  kinds  of  property,  or  aH 
sales  by  certain  classes  of  persons  or  corporations.  14  Pet.,  74.  Such  has 
often  been  the  legislation  as  to  propertj^  held  in  mortmain  or  by  aliens  or  cer- 
tain proscribed  sects  in  religion.  This  is,  however,  very  invidious  legislation, 
when  applied  to  classes  or  to  particular  kinds  of  property  before  allowed  to  be 
held  generally.  Legislation  for  particular  cases  or  contracts,  without  the  con- 
sent of  all  concerned,  is  of  very  doubtful  validity.  Merrill  v.  Sherburne,  1  N. 
H.,  199.    Under  our  system  of  government,  and  the  abuses  to  which,  in  vari? 
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OU8  ways  and  to  various  extents,  that  kind  of  legislation  might  lead,  several  of 
the  state  constitutions  possess  clauses  prohibitory  of  such  a  course  where  it 
affects  contracts  or  vested  rights,  and  more  especially  does  the  constitution  of 
the  United  States  expressly  forbid  any  such  legislation,  whenever  it  goes  to 
impair  the  obligation  of  a  contract.  Hence,  the  general  powers  which  still 
€xist  under  other  governments,  or  might  once  have  prevailed  here  in  the  states, 
to  change  the  tenure  and  rights  over  property,  and  especially  the  J  us  disponendi 
of  it,  cannot  now,  under  the  federal  constitution,  be  exercised  by  our  states  to 
an  extent  affecting  the  obligation  of  contracts. 

§  2182.  and  an  act  passed  after  the  note  is  takeuj  prohibiting  its  assign* 

menty  impairs  the  obligation  of  the  contract. 

The  next  and  final  question,  then,  is.  Did  the  act  in  question  impair  the  obli- 
gation, either  of  the  contract  by  the  state  with  the  bank,  or  of  the  contract 
by  the  maker  of  the  note  with  the  bank?  We  have  already  ascertained 
the  true  extent  of  both  of  these  contracts  before  this  act  passed;  that  by  the 
state  with  the  bank  clearly  allowing  it  to  take  negotiable  notes,  and  to  sell  or 
transfer  them,  and  that  with  the  maker  clearly  enabling  the  bank  to  assign  bis 
note,  and  a  recovery  to  be  had  on  it  after  a  transfer,  by  the  assignee.  In  this 
condition  of  things,  with  this  note  taken  and  held,  accompanied  by  such  rights 
and  obligations,  the  legislature  of  Mississippi  passed  the  law  already  quoted, 
and  now  under  consideration.  It  expressly  took  away  the  right  of  the  bank  to 
make  any  transfer  whatever  of  its  notes,  and  virtually  deprived  an  assignee  of 
them  of  the  right  to  sustain  any  suit,  either  in  his  own  name  or  that  of  the 
bank,  to  recover  them  of  the  maker. 

The  new  law,  also,  conferred  in  substance  on  the  maker  a  new  right  to  defeat 
any  action  so  brought,  which  he  would  otherwise  have  been  liable  to.  These 
results  vitally  changed  the  obligation  of  the  contract  between' him  and  the 
bank,  to  pay  to  any  assignee  of  it,  as  well  as  changed  the  obligation  of  the 
other  contract  between  the  state  and  the  bank  in  the  charter  to  allow  such  notes 
to  be  taken  and  transferred.  It  is  trae  that  this  new  law  might  bear  a  construction 
that  the  transfer  was  only  a  voidable  act,  and  not  void,  and  that,  if  canceled  or 
waived,  a  recovery  might  afterwards  be  had  on  the  note  by  the  bank;  and  this 
seems  to  have  been  the  view  of  some  of  the  court  in  3  Smedes  &  Marsh.,  681, 
as  well  as  in  Hyde  v.  Planters'  Bank,  8  Kob.,  421.  Yet  the  state  court  in  Mis- 
sissippi appears  finally  to  have  thought  it  meant  otherwise,  and  to  have  decided 
that  no  suit  at  all  can  be  sustained  on  such  a  note  by  anybody  after  a  transfer. 
This  was  the  view  which  they  think  influenced  the  legislature.  See  Planters' 
Bank  v.  Sharp,  4  Smedes  &  Marsh.,  28.  We  are  disposed  to  acquiesce  in  the 
correctness  of  this  construction,  as  it  seems  to  conform  nearest  to  the  real  de- 
signs of  the  legislature.  But  this  view  is  not  adopted,  because  the  decision  by 
a  state  court  on  a  state  statute,  though  generally  governing  us,  is  to  control 
here  in  the  very  cases  which,  on  account  of  that  decision,  are  brought  here  by 
appeal  or  writ  of  error. 

The  rights  of  a  party  under  a  contract  might  improperly  be  narrowed  or 
denied  by  a  state  court,  without  any  redress,  if  their  decision  on  the  extent  of 
them  cannot  be  reviewed  and  overrnled  here  in  cases  of  this  kind;  while  their 
decision,  if  restricting  or  enlarging  the  prohibitory  act,  might-more  safely  stand, 
as  doing  no  injury  in  the  end,  if  we  hold  the  act  null  wherever  it  is  construed 
by  them  or  us  so  as  to  conflict  with  prior  rights  obtained  under  contracts.  See 
Commercial  Bank  v:  Buckingham,  5  How.,  317. 

If  the  state  courts  of  Mississippi  should  hereafter  adopt  the  dissenting  opin- 
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ion  of  Judge  Sharkey,  in  4  Smedes  &  Marsh.,  28,  and  go  back  to  what  they 
appear  to  have  before  held,  in  3  Smedes  &  Marsh.,  661, —  namely,  that  the  right 
to  sue  by  the  bank,  after  a  transfer,  was  not  taken  away,  if  the  plaintiff  replied 
that  the  transfer  had  been  rescinded,  and  the  interest  was  now  solely  in  the 
bank, —  and  should  that  construction  be  adopted  here,  the  force  of  this  new  law, 
as  impairing  the  obligation  of  the  contract,  might  not  be  so  extensive  and  clear 
as  now.  But  still,  it  would  seem  to  impair  the  contract  in  some  respects;  yet 
whether  in  such  way  and  extent  as  to  render  the  obligation  itself  changed  must 
be  left  to  be  decided  definitively  when  such  a  case  is  presented  for  our  decision. 
In  the  present  instance,  however,  as  before  explained,  the  extent  and  operation 
of  the  prohibitory  law  being  regarded  as  forbidding  any  transfer  whatever, 
and,  if  it  takes  place,  as  barring  every  kind  of  remedy  on  the  note,  the  decisive 
question  may  be  repeated,  How  can  this  happen  without  injury  to  the  plaintifTs 
contracts?  When  every  form  of  redress  on  a  contract  is  taken  away,  it  will 
be  difficult  to  see  how  the  obligation  of  it  is  not  impaired.  Green  v.  Biddle,  8 
Wheat.,  76  (§§  191-206,  aitpra);  1  How.,  317  (§§  1650-55,  mpra)\  4  Smedes  & 
Marsh.,  507;  King  v.  Dedham  Bank,  15  Mass.,  447.  If  any  right  or  power  be 
left,  under  the  note,  by  this  act,  after  a  transfer  is  made,  it  is  of  no  use,  when 
it  cannot  be  enforced  and  no  benefit  be  derived  from  it,  but  an  action  abated 
ioties  quoties  as  often  as  it  is  instituted.  8  Wheat.,  12;  1  Bl.  Comm.,  55.  In 
the  mildest  view,  a  new  disability  is  thus  attached  to  an  old  contract,  and  its 
Talue  and  usefulness  restricted;  and  these  of  course  impair  \t.  Society  for 
Propagation  of  Gospel  v.  Wheeler,  2  Gall.,  139. 

§  2183.  Wheii  the  value  of  a  contract  has  heeii  diminished  hy  legidaiion^  its 
obligation  is  impaired. 

One  of  the  tests  that  a  contract  has  been  impaired  is,  that  its  value  has  by 
legislation  been  diminished.  It  is  not,  by  the  constitution,  to  be  impaired  at  all. 
This  is  not  a  question  of  degree  or  manner  or  cause,  but  of  encroaching  in  any 
respect  on  its  obligation,  dispensing  with  any  part  of  its  force.  Commercial 
Bank  of  Bodney  v.  State  of  Mississippi,  4  Smedes  &  Marsh.,  507.  So,  if  the 
obligation  of  a  contract  is  to  be  regarded  as  the  duty  imposed  by  it,  here  the 
duty  imposed  by  the  state  to  adhere  to  its  own  deliberate  grant,  and  the  duty 
imposed  on  the  signer  of  the  note  to  make  payment  to  an  assignee,  as  well  as  to 
the  bank  itself,  are  both  interfered  with  and  altered. 

§  2184*  Analogy  of  insolvent  laws*    \ 

In  answer  to  this  supposed  violation  of  the  contract  between  the  maker  of 
the  note  and  the  bank,  some  objections  have  been  urged  which  deserve  further 
notice  here.  It  is  sometimes  stated,  with  plausibility,  that  states  may  pass 
insolvent  laws  suspending  or  taking  away  actions  on  contracts,  where  the 
debtor  goes  into  insolvency,  and  hence,  by  analogy,  can  do  it  here.  But  there 
another  remedy  is  still  given  on  the  contract,  before  the  commissioners  of 
insolvency,  and  a  pa^unent  is  raade^r^  rata^  as  far  as  means  exist.  Here  there 
is  no  other  remedy  given,  or  any  part  payment  made.  Indeed,  it  seems  that  a 
forfeiture  of  all  right  to  recover  on  the  note,  in  any  way,  is  inflicted  here  as  a 
penalty  for  making  that  very  transfer  which  the  bank  before,  by  the  act  of 
incorporation,  as  well  as  by  the  note  itself,  was  authorized  to  make.  Again, 
state  insolvent  laws,  if  made,  like  this  law,  to  apply  to  past  contracts  and  stop 
suits  on  them,  have  been  held  not  to  be  constitutional,  except  so  far  as  they 
discharge  the  person  from  imprisonment,  or  in  some  other  way  affect  only  the 
remedy.  When  so  restricted,  they  do  not  impair  the  oblig£&tion  of  the  contract 
itself,  because  the  obligation  is  left  in  full  force  and  actionable,  and  future 
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property,  as  well  as  present,  subjected  to  its  payment,  and  the  body  exonerated 
only  as  a  matter  connected  merely  with  the  form  of  the  remedy.  Cook  v. 
Moffat,  5  How.,  316,  and  cases  there  cited.  The  case  in  8  Eob.,  421,  appears 
also  to  have  been  one  on  a  note  executed  after  the  prohibitory  law,  and  not,  as 
here,  before.  But  where  future  acquisitions  are  attempted  to  be  exonerated, 
and  the  discharge  extended  to  the  debt  or  contract  itself,  if  done  by  the  states, 
it  must  not,  as  here,  apply  to  past  contracts,  or  it  is  held  to  impair  their  obliga- 
tion. Ogden  V.  Saunders,  12  Wheat.,  213  (§§  1940-2003,  supra);  Sturges  v. 
Crowninshield,  4  Wheat.,  122  (§§  1937-39,  *wjt?ra) ;  6  Wheat.,  131;  2  Kent, 
Comra.,  392;  Bronson  v,  Kinzie,  1  How.,  311  (§§  1650-55,  supra);  McCracken 
V.  Hay  ward,  2  How.,  608  (§§  1656-58,  supra);  1  Cowen,  321;  16  Johns.,  237; 
1  Ohio,  236;  Cook  v.  Moffat,  5  How.,  308,  314.  Congress  alone  can  do  this  as 
to  prior  contracts,  by  means  of  an  express  permission  in  the  constitution  to  pass 
uniform  laws  on  the  subject  of  bankruptcy;  and  which  laws,  when  not  re- 
strained by  any  constitution  or  clause  like  this  as  to  states  impairing  contracts^ 
may,  in  that  way,  be  made  to  reach  past  obligations. 

The  misfortune  here  is  that  the  legislature,  if  meaning  merely  to  insure  to 
bill-holders  of  the  bank,  when  debtors^  the  privilege  of  paying  in  the  bills 
of  the  bank  (as  is  supposed,  4  Smedes  &  Marsh.,  1,  90),  have  not  said  so, 
and  no  more,  by  providing  that  promissory  notes,  though  assigned  by  banks, 
should  still  bo  open  to  set-offs  by  their  debtors  of  any  of  their  bills  which 
they  then  held.  This  would  have  been  equitable,  and  no  more,  probably, 
than  they  would  be  entitled  to,  on  common  law  principles,  if  an  assignee 
purchased,  as  here,  after  the  promissory  notes  fell  due,  and  perhaps  with  a 
knowledge  of  the  existence  of  such  a  set-off. 

Chief  Justice  Marshall  in  United  States  v.  Robertson,  5  Pet.,  659,  says,  inde* 
pendent  of  any  statute,  "every  debtor  may  pay  his  creditor  with  the  notes  of 
that  creditor.  They  are  an  equitable  and  legal  tender."  Equally  just  and 
reasonable  would  have  been  a  declaratory  law  as  to  the  allowance  of  such  bills 
as  a  set-off,  where  an  assignment  had  been  made  coUusively  between  the  parties 
with  a  view  to  prevent  such  a  set-off.     8  Bob.,  421. 

But  instead  of  resorting  to  such  measures,  the  legislature  adopted  a  shorter 

and  more  sweeping  mode  of  attaining  the  end  of  preventing  assignments  which 

might  embarrass  or  defeat  set-offs.    They  did  it  by  cutting  off  all  assignments 

whatever,  and  all  remedies  whatever  upon  them.     And  they  accompanied  this 

by  another  statute,  enabling  debtors  of  the  bank  who  held  its  notes,  when  their 

debts  fell  due,  to  pay  in  them,  or  set  them  off,  and  even  virtually  authorized 

them  to  make  payment  in  depreciated  bills  or  notes  afterwards  bought  up  for 

that  purpose,  and  thus  to  gain  an  undue  advantage  over  set-offs  by  other 

debtors  in  other  matters.     The  act  as  to  this  last  topic  was  passed  the  next 

day  after  the  act  prohibiting  transfers.     Mississippi  Laws,  2d  February,  1840, 

pu  21,  §  2.    It  was  in  these  words:  '^  All  banks  above  alluded  to,  and  all  other 

banks  in  this  state,  shall,  at  all  times,  receive  their  respective  notes  at  par  in 

liquidation  of  their  bills  receivable,  and  other  claims  due  them."   These  two  acts, 

though  undoubtedly  well  meant,  and  designed  to  give  an  honest  preference  to 

bill-holders  (see  Sharkey's  dissenting  opinion)  as  to  a  paper  currency  which 

ought  always  to  be  kept  on  a  par  with  specie,  were  unfortunately,  in  the  laud* 

able  zeal  to  avert  a  great  apprehended  evil,  passed  without  sufficient  considera^ 

tion  of  the  limitations  of  the  powers  imposed  by  the  constitution  of  the  Union 

on  the  state  legislatures  not  to  impair  the  obligation  of  existing  contracts.     Kor 

was  it  necessary  to  go  so  far  to  secure  any  legitimate  results. 
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§  2185.    Whether  ilte  reviedy  may  he  changed. 

Some  other  laws  are  referred  to,  which  are  upheld  and  which  affect  the 
whole  community,  and  seem  to  violate  some  of  the  important  incidents  of  con- 
tracts between  individuals,  or  between  them  and  corporations.  But  it  will 
usually  be  found  that  these  are  such  laws  only  as  relate  to  future  contracts,  or 
if  to  past  ones,  relate  to  modes  of  proceeding  in  courts,  to  the  form  of  remedy 
merely,  to  priority  to  some  classes  of  creditors  (5  Cranch,  298),  to  the  kind  of 
process  (9  Pet.,  319;  10  Wheat.,  61),  to  the  length  of  the  statute  of  limitations 
(6  Wheat.,  131;  2  Mason,  168;  3  Johns.  Ch.,  190;  4  Wheat.,  200  (§§  1937-39, 
8upra)\  1  How.,  315)  (§§  1650-55,  8upra\  to  exempting  the  body  from  imprison- 
ment (4  Wheat.,  200),  or  tools  and  household  goods  from  seizure  (16  Johns.,  244; 
1  How.,  15;  11  Martin,  730),  or  aflfecting  some  privilege  attached  to  the  person 
or  territory  (Story  on  Confl.  of  Laws,  339,  etc.),  and  not  to  the  terms  or  obliga- 
tions of  any  part  of  the  contract  itself.  Cook  v,  Moffat,  5  How.,  295;  Towne 
V.  Smith,  1  Woodb.  &  M.,  132;  7  Greenl,  337;  3  Burge  on  Col.  and  For.  Law, 
234,  1046. 

And  if,  in  professing  to  alter  the  remedy  only,  the  duties  and  rights  of  a 
contract  itself  are  changed  or  impaired,  it  comes  just  as  much  within  the  spirit 
of  the  constitutional  prohibition.  Bronson  v,  Kinzie,  1  How.,  316  (§§  1650-55, 
supra);  2  id.,  612;  2  Madison  Papers,  1239,  1581.  Thus,  if  a  remedy  is  taken 
away  entirely,  as  here,  or  clogged  "  by  condition  of  any  kind,  the  right  of  the 
owner  may  indeed  subsist  and  be  acknowledged,  but  it  is  impaired."  Green  v. 
Biddle,  8  Wheat.,  75  (§§  191-206,  eupra).  And  the  test,  as  before  suggested,  is 
not  the  extent  of  the  violation  of  the  contract,  but  the  fact  that  in  truth  its 
obligation  is  lessened,  in  however  small  a  particular,  and  not  merely  altering  or 
regulating  the  remedy  alone.     2  How.,  612  (§§  1656-58,  supra);  8  Wheat.,  1. 

§  2186.  Cases  illustrative  of  the  limits  of  the  constitutional  prohibition. 

Having,  it  is  believed,  assigned  sufficient  reasons  to  show  that  the  obligation 
of  both  of  these  contracts  was  impaired,  it  is  now  proposed  briefly  to  refer  to  a 
few  precedents  bearing  on  the  correctness  of  this  conclusion,  chiefly  in  respect 
to  the  most  important  of  the  contracts, —  that  between  the  state  and  the  bank. 
On  an  examination  of  the  various  decisions  which  have  taken  place  in  this 
court  on  the  violation  of  the  obligation  of  contracts,  it  will  be  found  that  this 
case  does  not  come  within  the  principle  of  any  of  those  where  the  decision 
was  that  the  new  laws  were  no  violation ;  but,  on  the  contrary,  is  much  like 
several  where  the  decision  annulled  them  as  a  clear  violation.  Thus,  where  a 
new  law  has  taken  the  property  of  a  corporation  for  highways  under  the  right 
of  eminent  domain,  which  reaches  all  property,  private  or  corporate,  on  a  pub- 
lic necessity,  and  on  making  full  compensation  for  it,  and  under  an  implied 
stipulation  to  be  allowed  to  do  it  in  all  public  grants  and  charters,  no  injury  is 
committed  not  atoned  for,  nothing  is  done  not  allowed  by  pre-existing  laws  or 
rights,  and  consequently  no  part  of  the  obligation  of  the  contract  is  impaired. 
See  case  of  West  Eiver  Bridge  Co.  v.  Dix,  and  authorities  there  cited,  in  6 
How.,  507  (§§  2188-90,  infra). 

So,  when  the  legislature  afterwards  tax  the  property  of  such  corporations,  in 
common  with  other  property  of  like  kind  in  the  state,  it  is  under  an  implied 
stipulation  to  that  effect,  and  violates  no  part  of  the  contract  contained  in  the 
charter.  Armstrong  v.  Treasurer  of  Athens  County,  16  Pet.,  281.  See  Provi- 
dence Bank  v.  Billings,  4  Pet.,  514  (§§  2321-24,  infra);  11  id.,  567  (§§  2058-82, 
supra);  4  Wheat.,  699  (§§  2099-2117,  supra);  12  Mass.,  252;  4  Gill  &  Johns., 
132;  4  Durn.  &  East,  2;  5  Barn.  &  Aid.,  157;  2  Railway  Cases,  23.     So, 
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when  no  clause  existed  in  a  charter  for  a  bridge  against  authorizing  other 
bridges  near  at  suitable  places,  it  is  no  violation  of  the  terms  or  obligation  of 
the  contract  to  authorize  anothei\  Charles  Elver  Bridge  v,  Warren  Bridge, 
11  Pet.,  420  (§§  2058-82,  supra).  Nor  is  it,  if  a  law  make  deeds  by  femes  cov- 
-ert  good  when  baiia  Jide^  though  not  acknowledged  in  a  particular  form;  be- 
<sause  it  confirms  rather  than  impairs  their  deeds,  and  carries  out  the  original 
intent  of  the  parties.  Watson  v.  Mercer,  8  Pet.,  88  (§§  1849-51,  supra).  Or, 
if  a  state  grant  lands,  but  makes  no  stipulation  not  to  legislate  further  upon 
the  subject,  and  proceeds  to  prescribe  a  mode  or  form  of  settling  titles,  this 
does  not  impair  the  force  of  the  grant,  or  take  away  any  right  ulider  it.  Jack- 
son V.  Lamphire,  3  Pet.,  280  (§§  1845-48,  supra).  Nor  does  it,  if  a  state  merely 
changes  the  remedies  in  form,  but  does  not  abolish  them  entirely,  or  merely 
-changes  the  mode  of  recording  deeds,  or  shortens  the  statute  of  limitations. 
3  Pet.,  280;  Hawkins  v.  Barney,  5  id.,  457. 

It  has  been  held,  also,  not  only  that*  a  legislature  may  regulate  anew  what  is 
merely  the  remedy,  but  some  state  courts  have  decided  that  it  may  make  bank- 
ing corporations  subject  to  certain  penalties  for  not  performing  their  duties, — 
such  as  paying  their  notes  on  demand  in  specie,  and  that  this  does  not  violate 
any  contract.  Brown  v.  Penobscot  Bank,  8  Mass.,  445;  2  Hill,  242;  5  How., 
342.  It  is  supposed  to  help  enforce,  and  not  impair,  what  the  charter  requires. 
But  on  this,  being  a  very  different  question,  we  give  no  opinion.  But  look  a 
moment  at  the  other  class  of  decisions.  Let  a  charter  or  grant  be  entirely  ex- 
punged, as  in  the  case  of  the  Yazoo  claims  in  Georgia,  and  no  one  can  doubt 
that  the  obligation  of  the  contract  is  impaired.  Fletcher  v.  Peck,  6  Cranch, 
•87  (§§  1805-1 2,  «{^/7ra).  So,  if  the  state  expressly  engage  in  a  grant,  that  certain 
lands  shall  never  be  taxed,  and  a  law  afterwards  passes  to  tax  them.  New 
Jersey  v.  Wilson,  7  Cranch,  164  (^  2295,  infra).  Or  that  corporate  property 
and  franchises  shall  be  exempt,  and  they  are  then  taxed.  Gordon  v.  Appeal 
Tax  Court,  3  How.,  133.  So,  if  lands  have  been  grafted  for  one  purpose,  and 
AH  attempt  is  made  by  law  to  appropriate  them  to  another  or  to  revoke  the 
grant.    Terrett  v.  Taylor,  9  Cranch,  43;  Town  of  Pawlet  v.  Clark,  9  id.,  292. 

Or  if  a  charter,  deemed  private  rather  than  public,  has  been  altered  as  to  its 
government  and  control.  Dartmouth  College  v.  Woodward,  4  Wheat.,  518 
•(§§  2099-2117,  supra).  Or  if  owners  of  lands,  granted  without  conditions 
or  restrictions,  have  been  by  the  legislature  deprived  of  their  usual  remedy  for 
mesne  profits,  or  compelled  to  pay  for  certain  kinds  of  improvements,  for  which 
they  were  not  otherwise  liable.  Green  v.  Biddle,  8  Wheat.,  1  (§§  191-206, 
^ipra).  Or  if,  after  a  mortgage,  new  laws  are  passed,  prohibiting  a  sale  to  fore- 
close it,  unless  two-thirds  of  its  appraised  value  is  offered,  and  enacting  further 
that  the  equitable  title  shall  not  be  extinguished  till  twelve  months  after  the 
sale-  Bronson  v.  Kinzie,  1  How.,  311  (§§  1650-55,  supra);  McCracken  v.  Hay- 
ward,  2  id.,  608  (§§  1656-58,  supra).  These  last  cases  in  Wheaton  and  Howard 
are  very  near  in  point  to  the  present  one,  though,  in  my  view,  a  less  strong  and 
decisive  encroachment  on  a  previous  contract  than  this  is.  So  are  the  cases 
very  near  where  all  remedy  whatever  is  taken  away,  and  it  is  held  that  the 
obligation  of  the  contract  is  thus  impaired.  See  some  before  cited,  and  8 
Mass.,  430;  2  Gall.,  141;  2  Greenl.,  294;  1  How.,  311;  3  Pet.,  290;  2  How., 
<>08.  The  whole  usefulness  and  value  of  a  note  or  contract  is  in  this  way  de- 
stroyed, and  that  without  any  reference  to  the  contract  itself.  For  these  reasons 
the  judgment  below  must  be  reversed. 
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Baldwin  t?.  Payne. 

This  case  involves  several  of  the  questions  just  discussed  in  that  of  The 
Planters'  Bank  v.  Shsivp  etal.  Some  of  the  points  of  difference  are  merely 
nominal;  as,  for  instance,  that  the  charter  of  the  Mississippi  Railroad  Com- 
pany, which  transferred  the  notes  in  this  case,  is  different.  But,  it  being  sub- 
sequent in  date  to  the  charter  to  the  Planters'  Bank,  and  with  *'  all  the  usual 
rights,  powers  and  privileges  of  banking  which  are  permitted  to  banking  insti- 
tutions within  the  state,"  the  court  seemed,  by  mutual  consent  of  parties,  to 
regard  those  conferred  on  the  Planters'  Bank  as  extensive  as  any^,  and  there- 
fore a  correct  guide  here.  Other  differences  may  be  more  material  in  appear- 
ance, as  that  the  transfer  in  this  case  was  found  by  the  special  verdict  to  have 
been  in  payment  of  a  debt  of  the  bank;  and  another,  that  the  suit  here  is  in 
the  name  of  the  indorsee,  and  not,  as  in  the  former  case,  in  the  name  of  the 
promisee. 

Its  being  assigned  in  payment  of  a  debt  is,  however,  no  more  than  was  pre- 
sumed might  have  been  the  truth  in  the  other  case.  And  its  being  sued  in  the 
name  either  of  the  indorsee  or  payee  can  make  little  difference  on  the  final  con- 
struction given  by  the  state  court  to  the  prohibitory  law  in  the  action  of  the 
Planters'  Bank  v.  Sharp.  That  construction,  we  have  seen,  was  that  it  is  the 
transfer  itself  which  is  prohibited  and  made  in  some  degree  penal,  rather  than 
the  action  in  the  name  of  the  indoi'see  being  all  which  is  prohibited.  It  will 
be  remembered,  also,  that  if  the  state  might  be  able,  by  a  general  repealing 
law,  to  prevent  a  suit  in  the  name  of  an  indorsee,  without  impaiHng  any  con- 
tract in  the  charter  itself,  as  is  argued  for  the  defense,  it  could  hardly  do  this 
without  impairing  the  other  contract  between  the  bank  and  the  maker,  by 
which  the  latter  promises  to  pay  any  indorsee. 

Certainly  the  new  prohibitory  law  ought  not  to  have  attempted  mbre  than 
a  repeal  of  the  statute  allowing  suits  by  indorsees  of  negotiable  paper  in  their 
own  name.  Then  the  indorsees  of  notes  negotiable,  as  of  notes  not  negotiable, 
would  still  possess  a  right  to  sue  their  notes  in  the  names  of  the  payees.  In 
such  a  case,  there  would  be  some  plausibility  in  the  idea  that,  though  the  ac- 
tion would  not  lie  in  the  name  of  the  indorsee,  yet  if  it  could  in  the  name  of 
the  payee,  for  and  on  his  account,  the  prohibitory  law  would  chiefly  affect  the 
remedy  and  not  the  right  of  action  in  some  form  or  other.  But  even  then,  if 
the  obligation  or  force  or  duty  of  the  contracts,  whether  with  the  bank  by  the 
state  or  with  the  maker,  was  impaired  in  any  degree,  though  under  cover 
of  affecting  the  remed}^  only,  it  would  come  within  the  constitutional  restric- 
tion. But  how  much  more  must  it  so  come  in  this  case,  as  well  as  the  other, 
where,  instead  of  merely  changing  the  obligation  so  as  to  render  a  recovery  on 
the  contract  not  permissible  in  the  name  of  an  assignee,  but  more  inconvenient, 
expensive,  dilatory  and  often  difficult  in  the  name  of  another,  the  payee,  the 
state  court  of  Mississippi  hold  that  the  legislature,  by  the  prohibitory  law  of 
1840,  not  only  meant  to  abate  a  suit  in  the  name  of  an  indorsee,  but  in  the 
name  of  the  payee,  if  a  transfer  had  once  been  made.  Substantially,  they 
consider  any  suit  on  the  note,  by  anybody,  after  it  has  once  been  transferred^ 
as  illegal,  and  the  right  to  enforce  the  contract  to  be  lost  or  forfeited  forever. 

§  2187.  The  rule  applied  in  the  case  just  decided  applies  to  this  case. 

This  vieAv  of  the  statute  of  1840  being  regarded  as  established  in  Mississippi, 
renders  it  clear  that  in  this  case,  as  well  as  the  case  of  the  Planters'  Bank  v. 
Sharp,  the  law  under  which  this  action  has  been  abated  must  be  considered  ad 
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having  impaired  the  obligation  of  contracts,  and  therefore  to  be  in  this  respect 
'  unconstitutional,  and  the  judgment  of  the  state  court  erroneous. 

The  judgment  below  must,  therefore,  be  reversed,  and  as  a  special  verdict 
was  found  in  this  case,  judgment  must  be  entered  on  it  in  favor  of  the  original 
plaintiffs. 

Mr.  Justice  Da^niel  dissented,  holding  that  the  act  prohibiting  the  transfer 
of  notes  did  not  impair  the  obligation  of  any  contract;  that  the  power  to  re- 
ceive and  dispose  of  goods,  chattels  and  effects  did  not  include  the  power  to 
transfer  notes;  that  no  one  can  claim  to  have  a  perfect  and  vested  right, 
through  all  future  time,  in  the  mere  capacity  to  do  an  act  from  the  absence  of 
a  law  forbidding  that  act.    Taney,  C.  J.,  also  dissented. 

WEST  RIVER  BRIDGE  COMPANY  v.  DIX. 
(6  Howard,  507-549.    1847.) 

Opinion  by  Mil  Justtce  Daniel. 

Statement  of  Facts. —  The  West  Eiver  Bridge  Gompany,  plaintiflfs,  v.  Joseph 
Dix  and  the  Towns  of  Brattleboro'  and  Dummerston,  defendants,  upon  a  writ 
of  error  to  the  supreme  court  of  judicature  of  the  state  of  Vermont,  sitting  in 
certain  proceedings  as  a  court  of  law;  and  the  same  Plaintiflfs  v.  The  Towns  of 
Brattleboro'  and  Dummerston,  and  Joseph  Dix,  Asa  Boyden  and  Phineas  Un- 
derwood, upon  a  writ  of  error  to  the  supreme  court  of  judicature  and  to  the 
chancellor  of  the  first  circuit  of  the  state  of  Vermont 

These  two  causes  have  been  treated  in  the  argument  as  one,  and  such  they 
essentially  are.  Though  prosecuted  in  diflferent  forms  and  in  diflferent  forums 
below,  they  are  merely  various  modes  of  endeavoring  to  attain  the  same  end, 
and  a  decision  in  either  of  the  only  question  they  raise  for  the  cognizance  of 
this  court  disposes  equally  of  that  question  in  the  other.  They  are  brought  be- 
fore us  under  the  twenty-fifth  section  (1  Stats,  at  Large,  85)  of  the  judiciary 
act,  in  order  to  test  the  conformity  with  the  constitution  of  the  United  States 
of  certain  statutes  of  Vermont ;  laws  that  have  been  sustained  by  the  supreme 
court  of  Vermont,  but  which  it  is  alleged  are  repugnant  to  the  tenth  section  of 
the  first  article  of  the  constitution,  prohibiting  the  passage  of  state  laws 
impairing  the  obligation  of  contracts. 

It  appears  from  the  records  of  these  causes,  that,  in  the  year  1795,  the 
plaintiffs  in  error  were,  by  act  of  the  legislature  of  Vermont,  created  a  corpo- 
ration, and  invested  with  the  exclusive  privilege  of  erecting  a  bridge  over  West 
river  within  four  miles  of  its  mouth,  and  with  the  right  of  taking  tolls  for 
passing  the  same.  The  franchise  granted  this  corporation  was  to  continue  for 
one  hundred  years,  and  the  period  originally  prescribed  for  its  duration  has  not 
yet  expired.  The  corporation  erected  their  bridge,  have  maintained  and  used 
it,  and  enjoyed  the  franchise  granted  to  them  by  law,  until  the  institution  of 
the  proceeding  now  under  review. 

By  the  general  law  of  Vermont,  relating  to  roads,  passed  19th  November, 
1S39  {vide  Revised  Laws  of  Vermont,  p.  553),  the  county  courts  are  author^ 
ized,  upon  petition,  to  appoint  commissioners  to  lay  out  highways  within  their 
respective  counties  and  to  assess  the  damages  which  may  accrue  to  landholders 
by  the  opening  of  roads,  and  these  courts,  upon  the  reports  of  the  commissioners 
so  appointed,  are  empowered  to  establish  roads  within  the  bounds  of  their  local 
jurisdiction.  A  similar  power  is  vested  in  the  supreme  court  to  lay  out  and 
establish  highways  extending  through  several  counties. 
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By  an  act  of  the  legislature  of  Vermont,  passed  November  19,  1839,  it  is  de- 
clared that  "  whenever  there  shall  be  occasion  for  any  new  highway  in  any 
town  or  towns  of  this  state,  the  supreme  and  county  courts  shall  have  the  same 
power  to  take  any  real  estate,  easement  or  franchise  of  any  turnpike  or  other 
corporation,  when  in  their  judgment  the  public  good  requires  a  public  high- 
way, which  such  courts  now  have,  by  the  laws  of  the  state,  to  lay  out  highways 
over  individual  or  private  property ;  and  the  same  power  is  granted,  and  the 
same  rules  shall  be  observed  in  making  compensation  to  all  such  corporations 
and  persons  whose  estates,  easement,  franchise  or  rights  shall  be  taken  as  are 
now  granted  and  provided  in  other  cases."  Under  the  authority  of  these 
statutes,  and  in  the  modes  therein  prescribed,  a  proceeding  was  instituted  in  the 
county  court  of  Windham,  upon  the  petition  of  Joseph  Dix  and  others,  in  which, 
by  the  judgment  of  that  court,  a  public  road  was  extended  and  established  be- 
tween certain  termini,  passing  over  and  upon  the  bridge  of  the  plaintiffs,  and 
converting  it  into  a  free  public  highway.  By  the  proceedings  and  judgment 
just  mentioned,  compensation  was  assessed  and  awarded  to  the  plaintiffs  for 
this  appropriation  of  their  property  and  for  the  consequent  extinguishment  of 
their  franchise.  The  judgment  of  the  county  court,  having  been  carried  by 
oertiorari  before  the  supreme  court  of  the  state,  was  by  the  latter  tribunal 
affirmed. 

Pending  the  proceedings  at  law  upon  the  petition  of  Dix  and  others,  a  bill 
was  presented  by  the  plaintiffs  in  error  to  the  chancellor  of  the  first  judicial 
•circuit  of  the  state  of  Vermont,  praying  an  injunction  to  those  proceedings  so 
far  as  they  related  to  the  plaintiffs  or  to  the  real  estate,  easement  or  franchise 
belonging  to  them.  This  bill,  having  been  demurred  to,  was  dismissed  by  the 
chancellor,  whose  decree  was  affirmed  on  appeal  to  the  supreme  court,  and  a 
writ  of  error  to  the  last  decision  brings  up  the  case  on  the  second  record. 

§  2188,  A  charter  to  a  private  corporation  is  a  contract;  but  the  poioer  qf 
eminent  domain  %%  paramount  to  aU  private  vested  rights. 

In  considering  the  question  propounded  in  these  causes,  there  can  be  no 
doubt,  nor  has  it  been  doubted  in  argument,  on  either  side  of  this  controversy, 
that  the  charter  of  incorporation  granted  to  the  plaintiffs  in  1793,  with  the 
rights  and  privileges  it  declared  or  implied,  formed  a  contract  between  the 
plaintiffs  and  the  state  of  Vermont,  which  the  latter,  under  the  inhibition  in  the 
tenth  section  of  the  first  article  of  the  constitution,  could  have  no  power  to 
impair.  Yet  this  proposition,  though  taken  as  a  postulate  on  both  sides,  deter- 
mines nothing  as  to  the  real  merits  of  these  causes.  True,  it  furnishes  a  guide 
to  our  inquiries,,  yet  leaves  those  inquiries  still  open,  in  their  widest  extent,  as 
to  the  real  position  of  the  parties  with  reference  to  the  state  legislation  or  to 
the  constitution.  Following  the  guide  thus  furnished  us,  we  will  proceed  to 
ascertain  that  position.  No  state,  it  is  declared,  shall  pass  a  law  impairing  the 
obligation  of  contracts;  yet,  with  this  concession  constantly  yielded,  it  cannot 
be  justly  disputed  that  in  every  political  sovereign  community  there  inheres 
necessarily  the  right  and  the  duty  of  guarding  its  own  existence,  and  of  pro- 
tecting and  promoting  the  interests  and  welfare  of  the  community  at  lai^e. 
This  power  and  this  duty  are  to  be  exerted  not  only  in  the  highest  acts  of  sov- 
ereignty, and  in  the  external  relations  of  governments ;  they  reach  and  com- 
prehend likewise  the  interior  polity  and  relations  of  social  life,  which  should 
b3  regulated  with  reference  to  the  advantage  of  the  whole  society.  This  power, 
denominated  the  eminent  domain  of  the  state,  is,  as  its  name  imports,  para- 
mount to  all  private  rights  vested  under  the  government,  and  these  last  are,  by 
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necessary  implication,  held  in  subordination  to  this  power,  and  must  yield  in 
every  instance  to  its  proper  exercise. 

The  constitution  of  the  United  States,  although  adopted  by  the  sovereign 
states  of  this  Union,  and  proclaimed  in  its  own  language  to  be  the  supreme  law 
for  their  government,  can,  by  no  rational  interpretation,  be  brought  to  conflict 
with  this  attribute  in  the  states;  there  is  no  express  delegation  of  it  by  the 
constitution;  and  it  would  imply  an  incredible  fatuity  in  the  states,  to  ascribe 
to  them  the  intention  to  relinquish  the  power  of  self-government  and  self-pres- 
ervation. A  correct  view  of  this  matter  must  demonstrate,  moreover,  that  the 
right  of  eminent  domain  in  government  in  nowise  interferes  with  the  inviola- 
bility of  contracts;  that  the  most  sanctimonious  regard  for  the  one  is  perfectly 
consistent  with  the  possession  and  exercise  of  the  other. 

§  2189.  Tenure  of  property^  how  derived.  Conditions  enter  into  all  contracts 
to/iich  do  not  arise  out  of  their  literal  terms. 

Under  every  established  government,  the  tenure  of  property  is  derived  me- 
diately or  immediately  from  the  sovereign  power  of  the  political  body,  organ- 
ized in  such  mode  or  exerted  in  such  way  as  the  community  or  state  may  have 
thought  proper  to  ordain.  It  can  rest  on  no  other  foundation,  can  have  no 
other  guaranty.  It  is  owing  to  these  characteristics  only,  in  the  original 
nature  of  tenure,  that  appeals  can  be  made  to  the  laws  either  for  the  protection 
or  assertion  of  the  rights  of  property.  XJyK>n  any  other  hypothesis,  the  law  of 
property  would  be  simply  the  law  of  force.  Now  it  is  undeniable  that  the  in- 
vestment of  property  in  the  citizen  by  the  government,  whether  made  for  a 
pecuniary  consideration  or  founded  on  conditions  of  civil  or  political  duty,  is  a 
contract  between  the  state,  or  the  government  acting  as  its  agent,  and  the 
grantee;  and  both  the  parties  thereto  are  bound  in  good  faith  to  fulBl  it.  But 
into  all  contracts,  whether  made  between  states  and  individuals,  or  between  in- 
dividuals only,  there  enter  conditions  which  arise  not  out  of  the  literal  terms 
of  the  contract  itself;  they  are  superinduced  by  the  pre-existing  and  higher  au- 
thority of  the  laws  of  nature,  of  nations,  or  of  the  community  to  which  the 
parties  belong;  they  are  always  presumed,  and  must  be  presumed,  to  be  known 
and  recognized  by  all,  are  binding  upon  all,  and  need  never,  therefore,  be  car- 
ried into  express  stipulation,  for  this  could  add  nothing  to  their  force.  Every 
contract  is  made  in  subordination  to  them,  and  must  yield  to  their  control,  as 
conditions  inherent  and  paramount,  wherever  a  necessity  for  their  execution 
shall  occur.  Such  a  condition  is  the  right  of  eminent  domain.  This  right 
does  not  operate  to  impair  the  contract  affected  by  it,  but  recognizes  its  obliga- 
tion in  the  fullest  extent,  claiming  only  the  fulfillment  of  an  essential  and  in- 
separable condition.  Thus,  in  claiming  the  resumption  or  qualification  of  an 
investiture,  it  insists  merely  on  the  true  nature  and  character  of  the  right  in- 
vested. The  impairing  of  contracts  inhibited  by  the  constitution  can  scarcely, 
by  the  greatest  violence  of  construction,  be  made  applicable  to  the  enforcing 
of  the  terms  or  necessary  import  of  a  contract;  the  language  and  meaning  of 
the  inhibition  were  designed  to  embrace  proceedings  attempting  the  interpola- 
tion of  some  new  term  or  condition  foreign  to  the  original  agreement,  and 
therefore  inconsistent  with  and  violative  thereof.  It  then  being  clear  that  the 
power  in  question,  not  being  within  the  purview  of  the  restriction  imposed  by 
the  tenth  section  of  the  first  article  of.  the  constitution,  it  remains  with  the 
states  to  the  full  extent  in  which  it  inheres  in  every  sovereign  government,  to 
be  exercised  by  them  in  that  degree  that  shall  by  them  be  deemed  commensu- 
rate with  public  necessity.    So  long  as  they  shall  steer  clear  of  the  single  pre- 
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dicameat  denounced  by  the  constitution,  shall  avoid  interference  with  the, 
obligation  of  contracts,  the  wisdom,  the  modes,  the  policy,  the  hardship  of  any 
exertion  of  this  power  are  subjects  not  within  th«  proper  cognizance  of  this 
court.  This  is,  in  truth,  purely  a  question  of  power;  and,  conceding  the  power 
to  reside  in  the  state  government,  this  concessiou  would  seem  to  close  the  door 
upon  all  further  controversy  in  connection  with  it.  The  instances  of  the  exer- 
tion of  this  power,  in  some  mode  or  other,  from  the  very  foundation  of  civil 
government,  have  been  so  numerous  and  familiar,  that  it  seems  somewhat 
strange  at  this  day  to  raise  a  doubt  or  question  concerning  it.  In  fact,  the 
whole  policy  of  the  country,  relative  to  roads,  mills,  bridges  and  canals,  rests 
upon  this  single  power,  under  which  lands  have  been  always  condemned;  and 
without  the  exertion  of  this  power,  not  one  of  the  improvements  Just  mentioned 
could  be  constructed.  In  our  country,  it  is  believed  that  the  power  was  never, 
or,  at  any  rate,  rarely,  questioned,  until  the  opinion  seems  to  have  obtained, 
that  the  right  of  property  in  a  chartered  corporation  was  more  sacred  and  in- 
tangible than  the  same  right  could  possibly  be  in  the  person  of  the  citizen;  an 
opinion  which  must  be  without  any  grounds  to  rest  upon,  until  it  can  be  demon- 
strated either  that  the  ideal  creature  is  more  than  a  person,  or  the  corporeal  being 
is  less.  For,  as  a  question  of  the  power  to  appropriate  to  public  uses  the  prop- 
erty of  private  persons,  resting  upon  the  ordinary  foundations  of  private  right, 
there  would  seem  to  be  room  neither  for  doubt  nor  difficulty. 

§  2 1 90.  In  the  exercise  of  the  right  of  eminent  domaifb  a  ataie  may  resume  or 
extingmsh  a  franchise- 

A  distinction  has  been  attempted,  in  argument,  between  the  power  of  a  gov- 
ernment to  appropriate  for  public  uses  property  which  is  corporeal,  or  may  be  said 
to  be  in  being,  and  the  like  power  in  the  government  to  resume  or  extinguish  a 
franchise.  The  distinction,  thus  attempted,  we  regard  as  a  refinement  which  has 
no  foundation  in  reason,  and  one  that,  in  truth,  avoids  the  true  legal  or  consti- 
tutional question  in  these  causes;  namely,  that  of  the  right  in  private  persons, 
in  the  use  or  enjoyment  of  their  private  property,  to  control  and  actually  to 
prohibit  the  power  and  duty  of  the  government  to  advance  than  protect  the 
general  good.  We  are  aware  of  nothing  peculiar  to  a  franchise  which  can  class 
it  higher,  or  render  it  more  sacred,  than  other  property.  A  franchise  is  prop- 
erty, and  nothing  more;  it  is  incorporeal  property,  and  is  so  defined  by  Justice 
Blackstone,  when  treating,  in  his  second  volume,  c.  3,  p.  20,  of  the  Rights  of 
Things.  It  is  its  character  of  property  only  which  imparts  to  it  value,  and  alone 
authorizes  in  individuals  a  right  of  action  for  invasions  or  disturbances  of  its 
enjoyment.  Vide  Bl.  Comm.,  vol.  3,  c.  16,  p.  236,  as  to  injuries  to  this  descrip- 
tion of  private  prop3rty,  and  the  remedies  given  for  redressing  them.  A  fran- 
chise, therefore,  to  erect  a  bridge,  to  construct  a  road,  to  keep  a  ferrj'',  and  to 
collect  tolls  upon  them,  granted  by  the  authority  of  the  state,  we  regard  as  oc- 
cupying the  same  position,  with  respect  to  the  paramount  power  and  duty  of 
the  state  to  promote  and  protect  the  public  good,  as  does  the  right  of  the  citizen 
to  the  possession  and  enjoyment  of  his  land  under  his  patent  or  contract  with 
the  state,  and  it  can  no  more  interpose  any  obstruction  in  the  way  of  their  just 
exertion.*  Such  exertion  we  hold  to  be  not  within  the  inhibition  of  the  consti- 
tution, and  no  violation  of  a  contract.  The  power  of  a  state,  in  the  exercise  of 
eminent  domain,  to  extinguish  immediately  a  franchise  it  had  granted,  appears 
never  to  have  been  directly  brought  here  for  adjudication,  and  consequently 
has  not  been  heretofore  formally  propounded  from  this  court;  but  in  England, 
this  power,  to  the  fullest  extent,  was  recognized  in  the  case  of  The  Governor 
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and  Company  of  the  Cast  Plate  ISfanufacturera  v,  Meredith,  4  Term  R,  794, 
and  Lord  Kenyon,  especially,  in  that  case,  founded  solely  upon  this  power  the  ' 
•entire  policy  and  authority  of  all  the  road  and  canal  laws  of  the  kingdom. 

The  several  state  decisions  cited  in  the  argument,  from  3  Faige^s  Ch.,  45, 
from  23  Pick.,  361,  from  17  Conn.,  464,  from  8  N.  H.,  398,  from.lO  K  II.,  371, 
and  11  N.  H.,  20,  are  accordant  with  the  decision  above  mentioned,  from  4. 
Durnf.  &  E.,  and  entirely  supported  by  it.  One  of  these  state  decisions,  namely, 
the  case  of  Enfield  Toll-Bridge  Co.  v.  Hartford  &  Xew  Haven  R.  Co.,  17  Conn., 
454,  places  the  principle  asserted  in  an  attitude  so  striking,  as  seems  to  render 
that  case  worthy  of  a  separate  notice.  The  legislature  of  Connecticut,  having 
previously  incorporated  the  Enfield  Bridge  Company,  inserted,  in  a  charter  sub- 
sequently granted  by  them  to  the  Hartford  &  Springfield  Eailroad  Company,  a 
provision  in  these  word^:  ''That  nothing  therein  contained  shall  be  construed 
to  prejudice  or  impair  any  of  the  rights  now  vested  in  the  Enfield  Bridge  Com- 
pany." This  provision,  comprehensive  as  its  language  may  seem  to  be,  was 
decided  by  the  supreme  court  of  the  state  as  not  embracing  any  exemption  of 
the  Bridge  Company  from  the  legislative  power  of  eminent  domain,  with  re- 
spect to  its  franchise,  but  to  declare  this  and  this  only, —  that,  notwithstanding 
the  privilege  of  constructing  a  railroad  from  Hartford  to  Springfield  in  the  most 
direct  and  feasible  route,  granted  by  the  latter  charter,  the  franchise  of  the 
Enfield  Bridge  Company  should  remain  as  inviolate  as  the  property  of  other 
citizens  of  the  state.  These  decisions  sustain  clearly  the  following  positions, 
comprised  in  this  summary  given  by.ChancfeUor  Walworth,  3  Paige,  73,  where 
he  says  that,  ''notwithstanding  the  grant  to  individuals,  the  eminent  domain, 
the  highest  and  most  exact  idea  of  property,  remains  in  the  government,  or  ia 
the  aggregate  body  of  the  people  in  their  sovereign  capacity;  and  they  have  a 
right  to  resume  the  possession  of  the  property  in  the  manner  directed  by  the 
constitution  and  laws  of  the  state,  whenever  the  public  interest  requires  it. 
This  right  of  resumption  may  be  exercised,  not  only  where  the  safety,  but  also 
where  the  interest,  or  even  the  expediency  of  the  state  is  concerned."  Ia 
these  positions,  containing  no  exception  with  regard  to  property  in  a  franchise 
(an  exception  which  we  should  deem  to  be  without  warrant  in  reason),  we  rec- 
ognize the  true  doctrines  of  the  law  as  applicable  to  the  cases  before  us.  In 
considenng  the  question  of  constitutional  power, —  the  only  question  properly 
presented  upon  these  records, —  we  institute  no  inquiry  as  to  the  adequacy 
or  inadequacy  of  the  compensation  allowed  to  the  plaintiffs  in  error  for  the 
extinguishment  of  their  franchise;  nor  do  we  inquire  into  the  conformity  be- 
tween the  modes  prescribed  by  the  statutes  of  Vermont  and  the  proceedings 
which  actually  were  adopted  in  the  execution  of  those  statutes;  these  are  mat- 
ters regarded  by  this  court  as  peculiarly  belonging  to  the  tribnnals  designated 
by  the  state  for  the  exercise  of  her  legitimate  authority,  and  as  being  without 
the  province  assigned  to  this  court  by  the  judiciary  act. 

Upon-  the  whole,  we  consider  the  authority  claimed  for  the  state  of  Vermont 
and  the  exertion  of  that  authority  which  has  occurred  under  the  provisions  of 
the  statutes  above  mentioned,  by  the  extinguishment  of  the  franchise  pre- 
viously granted  the  plaintiffs,  as  set  forth  upon  the  records  before  us,  as  present- 
ing no  instance  of  the  impairing  of  a  contract,  within  the  meaning  of  the 
tenth  section  of  the  first  article  of  the  constitution,  and  consequently  no  case 
which  19  proper  for  the  inter]X)sition  of  this  court.  The  decisions  of  the  su- 
preme cpart  of  Vermont,  are  therefore  affirmed. 

Mk.  Jus-ncB  Way^£  dissented; 
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£§  2191,  2192.    CONSTITUTION  AND  LAWS.— OBLIGATION  OF  CONTRACTa 

HAWTHORNE  v,  CALEP. 

(2  WaUace,  10-28.    1864.) 

Errob  to  the  Sapreme  Court  of  Maine. 

Statement  of  Facts. —  At  the  time  the  debt  in  this  case  was  contracted  the 
charter  of  the  corporation  made  the  stockholders  individually  liable  for  the 
debts  of  the  corporation  to  the  amount  of  their  stock.  Afterwards,  but  before 
judgment  was  recovered  against  the  company,  the  individual  liability  clause  was 
repealed.  The  plaintiff  obtained  judgment  against  the  company,  but,  being 
unable  to  obtain  satisfaction,  brought  suit  against  a  stockholder.  On  the  ques- 
tion whether  the  repealing  act  was  repugnant  to  the  oonstitntion  of  the  United 
States,  the  state  court  found  against  the  plaintiff. 

§  2191.  A  repeal  of  a  provision  making  stochholderB  individnaUy  liable  ia 
void  as  ayainst  debts  contracted  before  the  repeal. 

Opinion  by  Mr.  Justice  Nelson. 

The  question  upon  the  provisions  of  the  charter  of  the  railroad  ^mpRiiy  — 
in  connection  with  the  sale  of  the  property  by  the  plaintiff  to  the  corporation^ 
out  of  which  this  debt  accrued  —  is,  whether  a  contract,  express  or  implied, 
existed  between  him  and  the  stockholder?  It  is  assorted,  in  behalf  of  the 
latter,  that  a  contract  existed  only  bietween  the  creditors  and  the  corporation, 
and  that  the  obligation  of  the  stockholder  rests  entirely  upon  a  statutory 
liability,  destitute  of  any  of  the  elements  of  a  contract.  Without  stopping  to 
discuss  the  question  upon  the  clause  of  the  statute,  we  think  that  the  case  falls 
within  the  principle  of  Woodruff  v,  Trapnall,  10  How.,  100,  and  Curran  v. 
State  of  Arkansas,  15  id.,  304  (Corporations,  §§  1316-29),  heretofore  decided 
in  this  court.  In  the  first  of  these  cases  the  charter  of  the  bank  provided  that 
the  bills  and  notes  of  the  institution  should  be  received  in  all  payment  of  debts 
due  to  the  state.  The  bank  was  chartered  2d  November,  1836.  On  the  10th 
January,  1845,  this  provision  was  repealed,  and  the  question  was,  whether  or 
not,  after  this  repeal,  the  bills  and  notes  of  the  bank,  outstanding  at  the  time, 
were  receivable  for  debts  due  to  the  state.  The  court  held,  after  a  very  full 
examination,  that  the  clause  in  the  charter  constituted  a  contract  with  the 
holders  of  the  bills  and  notes  on  the  part  of  the  state,  and  that  the  repealing 
act  was  void  as  impairing  the  obligation  of  the  contract.  In  the  second  case, 
the  charter  of  the  bank  contained  a  pledge  or  assurance  that  certain  funds 
deposited  therein  should  be  devoted  to  the  payment  of  its  debts.  It  was  held 
by  the  court  that  this  constituted  a  contract  with  the  creditors,  and  that  the 
acts  of  the  legislature  withdrawing  these  funds  were  void,  as  impairing  the 
obligation  of  the  contract. 

§  2192.  Stockholders,  by  suhscribing,  assent  to  the  individtial  liability  dause. 

Now,  it  is  quite  clear  that  the  personal  liability  clause  in  the  charter,  in  the 

present  case,  pledges  the  liability  or  guaranty  of  the  stockholders  to  the  extent 

of  their  stock,  to  the  creditors  of  the  company,  and  to  which  pledge  or  guaranty 

the  stockholders,  by  subscribing  for  stock  and  becoming  members  of.it,  have 

assented.     They  thereby  virtually  agree  to  become  security  to  the  creditors  for 

the  payment  of  the  debts  of  the  company,  which  have  been  contracted  upon 

the  faith  of  this  liability.     This  question  has  been  repeatedly  before  the  courts 

of  the  state  of  New  York,  and  they  place  the  obligation  of  the  stockholders 

upon  two  grounds.    The  Jirst  is  that  of  contract.    In  Corning  v.  McCullough, 

1  Comst.,  47,  49,  Chancellor  Jones,  then  in  the  court  of  appeals,  observes  that 

the  liability  of  the  defendant,  upon  which  the  action  is  grounded,  is  for  the 
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payment  of  a  debt  of  the  company  incurred  by  the  purchase  of  merchandise 
of  the  plaintiffs,  for  the  use  and  benefit  of  the  company,  and  wherein  the 
defendant,  as  one  of  the  members,  was  interested,  and  for  which  he  thereby, 
and  under  the  provisions  of  the  charter,  became  and  was,  concurrently  with 
the  company,  from  the  inception  of  the  debt,  personally  liable.  It  is,  he  says, 
virtually  and  in  effect,. a  liability  upon  a  contract  and  the  mutual  agreement  of 
the  parties;  not,  indeed,  in  form,  an  express  personal  contract,  but  an  agree- 
ment of  equally  binding  obligation,  consequent  upon  and  resulting  from  the 
acts  and  admissions  or  implied  assent  of  the  parties.  The  second  ground  is 
upon  the  view  that  the  legislature,  by  subjecting  the  stockholders  to  personal 
liability  for  the  debts  of  the  company,  thereby  removed  the  corporate  protection 
from  them  as  corporators,  and  left  them  liable  as  partners  and  associates  as  at 
common  law.    Conant  v.  Van  Schaick,  24  Barb.,  87. 

§  21 93.  this  liability  was  a  security  given  at  the  time  the  debt  was  con- 

tractedj  and  no  legislation  can  impair  a  creditor's  remedy  against  a  surety. 

Tbere  is  another  view  of  the  case,  involving  a  violation  of  the  principal  con- 
tract between  the  creditors  and  the  corporation,  which  we  think  equally  con- 
clusive against,  the  judgment  of  the  court  below.  This  view  rests  upon  a 
priuc^e  decided  in  Bronson  v,  Kinzie,  1  How.,  311  (§§  1650-55,  supra),  and 
the  several  subsequent  cases  of  this  class.  '  There  Einzie  executed  a  bond  mort- 
gage to  Bronson,  conditioned  to  pay  $4,000  on  the  1st  of  July,  1842,  and  cov- 
enanted that,  in  ease  of  default,  the  mortgagee  should  sell  the  premises  at 
public  auction,  and  convey  them  to  the  purchaser.  Subsequently  to  the  execu- 
tion on  the  mortgage,  the  legislature  passed  a  law  that  mortgagors  on  a  sale  of 
the  premises,  under  a  decree  of  foreclosure  in  chancery,  should  have  a  right  to 
redeem  them  at  any  time  within  twelve  months  from  the  day  of  sale.  By 
another  law  it  was  provided  that,  when  the  premises  were  <^ere(l  for  sale,  they 
should  not  be  struck  off  unless  at  two-thirds  of  a  previous  valuation.  The  court 
held  that  these  acts  so  seriously  affected  the  remedy  of  the  mortgagee  as  to 
impair  the  obligation  of  the  mortgage  contract  within  the  meaning  of  the  con- 
stitution, and  declared  them  void.  Now,  applying  the  principle  of  this  class 
of  oases  to  the  present  one,  by  the  clause  in  the  charter  subjecting  the  property 
of  the  stockholder,  he  becomes  liable  to  the  creditor,  in  case  of  the  inability 
or  insolvency  of  the  company  for  its  debts,  to  the  extent  of  his  stock.  The 
creditor  had  this  security  when  the  debt  was  contracted  with  the  company, 
over  and  above  its  responsibility.  This  remedy  the  repealing  act  has  not 
merely  modified  to  the  prejudice  of  the  creditor,  but  has  altogether  abolished, 
and  thereby  impaired  the  obligation  of  his  contract  with  the  company. 

We  are  of  opinion,  upon  both  of  the  grounds  ab«^ve  recited,  that  the  court 
below  erred« 


Judgment  reversed. 


SHERMAN  V.  SMrPH. 

(1  Black,  587--594.    1861.) 


Opinion  by  Mr.  Justioe  Nelson. 

SxATKMKNT  OF  Facis. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
state  of  New  York.  The  proceeding  was  instituted  under  an  act  of  the  legis- 
lature of  the  state  of  New  York,  to  enforce  the  responsibility  of  stockholders 
in  certain  banking  corporations  or  associations.  The  judge  before  whom  the 
proceedings  were  instituted  declared  the  bank  insolv:ent,  and  appointed  Smith, 

the  defendant  in  error,  the  receiver  to  take  charge  of  its  assets,  and  to  perform 
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siacb  other  daties  as  the  law  imposed.  Th«  case  wai^  afterwards  referred  to 
Judge  Hall)  as  a,  referee,  to  apportioa  the  debts  and  liabilities  of  the  bank 
which  bad  been  contracted  after  the  1st  day  of  January,  1850^  and  Jgmained 
unsatisfied  among  the  stockholders,  ratably  in  proportion  to  their  stock,  acoord- 
ing  to  the  principles  declared  b}^  an  act  passed  April  5, 1819,  and  report  to  the 
court.  Judge  Hall  reported  that  the  capital  of  the  bank.was  $170,000,  and  its 
indebtedness  $502,944.22;  and  further,  that  the  assets  in  the  hands  of  the  re- 
ceiver, and  an  assessment  upon  the  stockholders  of  an  amount  equal  to  the 
capital  of  the  bank,  would  be  insufficient  to  discharge  its  debts  and  liabilities, 
and  hence  apportioned  upon  each  of  the  stockholders  an  amount  equal  to  the 
amount  of  stock  held  by  them  respectively  in  the  bank.  The  sum  of  $7,000 
was  assessed  upon  the  plaintiff  in  erron  The  referee  further  reported  that 
this  bank  was  an  association  formed  23d  April,  1844,  under  the  general  bank- 
ing law  of  the  state,  passed  18th  April,  1838;  and  inserted  in  his  report  a  copy 
of  the  articles  of  association,  among  which  is  one  that  declares:  ^' The  stock- 
holders of  this  association  shall  not  be  liable  in  their  individual  capacity  for 
any  contract,  debt  or  engagement  of  the  association.'' 

The  counsel  for  the  plaintiff  in  error  appeared  before  the  referee  and  ob- 
jected to  the  assessment,  on  the  ground,  among  others,  that  the  clause  in  the 
articles  of  association  above  referred  to,  and  which  were  authorized  by  the 
general  banking  act  of  1838,  constituted  a  contract  that  the  stockholders 
^Yere  not  to  be  made  individually  liable  for  the  debts  of  the  association,  which 
%Yas  protected  by  the  constitution  of  the  United  States;  and  that  the  provisioa 
of  the  constitution  of  the  state  of  New  York  of  1846,  imposing  upon  them  in- 
dividual liability,  and  the  act  of  the  legislature  of  1849,  carrying  it  into  effect, 
were  inoperative  and  void.  The  counsel  further  objected,  that  a.  reservation 
by  the  state,  in  express  terms,  of  a  power  to  impair  by  subsequent  laws  the 
obligation  of  contracts  between  individual  citizens,  lawful  at  the  time  it  was 
made,  would  be  in  conflict  with  the  federal  constitution. 

Numerous  other  objections  were  taken  to  the  assessment  before  the  referee, 
but  the  above  are  the  only  ones  material  to  notice  in  this  court.  The  referee 
overruled  these  objections,  and  the  report  was  afterwards  confirmed  by  the 
judge.  This  judgment,  confirming  the  report,  was  appealed  from  to  the  su- 
preme court  of  the  state,  which  affirmed  it.  An  appeal  was  afterwards  taken 
to  the  court  of  appeals,  the  highest  court  in  the  state  of  New  York,  in  which 
the  judgment  in  the  supreme  court  was  affirmed,  and  the  record  remitted  to 
that  court  to  have  the  judgment  carried  into  execution. 

As  this  case  comes  before  us  under  the  twenty-fifth  sedtion  of  the  judiciary 
act,  the  only  question  involved  is,  whether  or  not  the  court  below  erred  in  de- 
nying a  right  set  up  by  the  plaintiff  in  error  under  the  constitution  of  the 
United  States;  in  other  words,  whether  the  constitution  of  the  state  of  Ne^ 
York  of  1846  or  the  act  of  the  legislature  of  1849,  or  both,  which  subjected 
the  stockholders  of  the  bank  to  personal  liability  for  its  debts  accruing  after 
the  1st  day  of  January,  1850,  impaired  the  obligation  of  any  contract  with  the 
stockholders  in  its  charter?  The  general  banking  law  of  1838,  under  which 
this  bank  was  organized,  provided  in  the  twenty-third  section  that  ''no  share- 
holder of  any  such  association  shall  be  liable  in  his  individual  capacity  for  any 
contract,  debt  or  engagement  of  such  association,  unless  the  articles  of  assoda- 
Hon  by  him  signedshaU  have  declared  that  the  shareholder  shall  he  liable.^^  The 
fifteenth  section  provided  that  '^  any  number  of  persons  may  associate  to  estab- 
lish offices  of  discount,  deposit  and  circulation  upon  the  terms  and  conditionS| 
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and  subject  to  the  liabilities,  prescribed  in  this  acU"  One  of  the  articles  of  as- 
sociation, as  we  have  already  seen,  provided  that  the  shareholders  should  not 
be  liable  in  their  individual  capacities  for  any  contract,  debt,  etc.  The  thirty- 
second  section  of  the  general  banking  act  provided  that  '^  the  legislature  may 
at  any  time  alter  or  repeal  this  act." 

§  2 1 94,  A  provision  in  a  charter^  made  under  an  act  which  is  subject  to 
amendment  or  repeal^  is  also  svhject  to  amendment  or  repeal. 

The  argument  on  the  part  of  the  plaintiff  is,  that  this  stipulation  of  the 
stockholders  in  the  articles  of  association  from  exemption  from  all  personal 
liability  for  the  debts  of  the  institution,  constitutes  a  contract  within  the  au- 
thority of  the  act  under  which  it  was  organized,  that  cannot  be  legally  impaired 
by  the  provision  in  the  constitution  of  New  York,  or  by  the  act  of  1849,  which 
seeks  to  change  the  obligation,  and  impose  upon  them  personal  liability;  that, 
in  respect  to  this  bank,  the  provision  in  the  constitution  and  the  law  are  void, 
as  against  the  constitution  of  the  United  States. 

Now,  in  the  first  place,  it  is  to  be  observed  that  the  article  of  association  re- 
lied on  is  but  an  affirmation  of  the  principle  contained  in  the  twenty-third  sec- 
tion of  the  act  of  1838,  and  can  be  entitled  to  no  greater  effect  or  operation 
than  the  law  itself,  unless,  indeed,  by  incorporating  it  into  the  articles,  it  can 
be  made  permanent  or  perpetual.  The  section  expressly  exempts  the  individ- 
ual liability  of  the  stockholder,  but  confers  tlie  privilege  upon  the  association 
to  subject  him  to  personal  liability  if  they  think  fit.  It  was  competent  for  the 
stockholders  to  avail  themselves  of  this  privilege  in  their  articles  of  association, 
and  thus,  perhaps,  increase  public  confidence  in  the  credit  of  the  institution. 
£ut  we  can  discover  no  authority  in  the  section  or  any  necessity  or  propriety 
on  the  part  of  the  association  for  incorporating  the  law  itself  into  their  articles. 
Certainly,  in  so  doing  they  cannot  change  it  or  make  it  more  or  less  effectual. 

In  the  second  place  we  remark  that  this  article  of  association  is  not  within 
any  authority  conferred  on  the  stockholders  by  any  provision  of  the  general 
banking  law.  By  the  fifteenth  section  any  number  of  persons  may  associate 
to  establish  offices,  etc.,  upon  the  terms  and  conditions,  and  subject  to  the  lia- 
bilities, prescribed  by  the  act.  These  terms  and  conditions,  as  it  respects  the 
personal  liability  of  the  stockholders,  are  found  in  the  twenty-third  section, 
which  exempts  them,  unless  they  see  fit  to  impose  it  upon  themselves.  It  is 
not  in  their  power  to  change  the  rule  of  liability  except  as  specified  in  the  sec- 
tion, and  that  they  have  not  attempted.  This  article  of  association,  therefore, 
being  a  mere  attempt  to  re-enact  a  provision  of  the  law,  and  this  even  without 
any  authority  in  the  general  charter,  cannot  be  regarded  as  a  contract  in  any 
legal  sense  of  the  term,  and,  of  course,  not  within  the  protection  of  the  provis- 
ion of  the  constitution  of  the  United  States. 

§  2 1 95.  A  reservation  in  an  act  of  the  power  to  alter  or  repeal  it  is  a  reserva- 
tion of  a  power  to  alter  or  repeal  any  part  of  it. 

Another  view  of  this  question,  even  assuming  that  the  stipulation  of  the 
stockholders  in  the  article  of  association  amounted  to  a  contract,  is  equally  con- 
clusive against  the  stockholder.  According  to  the  fifteenth  section,  the  associ- 
ation was  authorized  to  establish  a  bank  of  discount,  deposit  and  circulation, 
^^  upon  the  terms  and  conditions,  and  subject  to  the  liabilities,  prescribed  in  this 
act."  It  was  not  competent  for  the  association  to  organize  their  bank  upon 
any  other  terms  or  conditions,  or  subject  to  any  other  liabilities  than  those  pre- 
scribed in  the  general  charter.  Now,  the  thirty-second  section,  which  reserved 
to  the  legislature  the  power  to  alter  or  repeal  the  act,  by  necessary  construe* 
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tion,  reserved  the  power  to  alter  or  repeal  all  or  any  one  of  these  terms  and 
conditions  or  rales  of  liability,  prescribed  in  the  act.  The  articles  of  associa- 
tion are  dependent  upon,  and  become  a  part  of,  the  law  under  which  the  bank 
was  organized,  and  subject  to  alteration  or  repeal,  the  same  as  any  other  part 
of  the  general  system. 

§  2196.  Effect  of  a  saving  clause  in  a  constitution. 

The  saving  clause  in  the  constitution  of  the  state  of  New  York  has  been  re- 
ferred to,  which  provided  that '' nothing  contained  in  this  constitution  shall 
affect  any  grants  or  charters  to  hodi^s^  politic  or  corporate^  made  hy  this  state^  or 
hy  persons  acting  under  its  authority ^  This  provision  saved  the  charter  of  the 
bank  in  this  case,  and  all  others  organized  under  the  general  banking  law,  as 
well  as  all  those  created  by  special  charters,  but  it  saved  each  of  them  as  a 
whole,  as  an  entirety' ;  the  charters  remained  after  the  adoption  of  the  consti- 
tution the  same  as  before,  with  all  their  privileges  and  disabilities  intact.  We 
do  not  perceive  that  this  provision  has  any  bearing  upon  the  question  in  the 
case.  It  is  unimportant  to  inquire  into  the  effect  of  this  provision  of  the  con- 
stitution of  the  state  of  New  York,  or  of  the  act  of  184:9,  when  applied  to  the 
personal  liability  of  the  stockholder  for  debts  of  the  bank  existing  at  the  adop- 
tion of  the  one  or  the  passage  of  the  other,  as  no  such  question  is  presented  in 
the  case.  The  constitution  imposed  the  liability  only  in  respect  to  all  debts 
contracted  after'the  1st  day  of  January,  1860,  and  the  act  of  *1849  simply  car- 
ries the  provision  into  execution.  Neither  do  we  inquire  whether  or  not  this 
constitutional  provision  applied  to  existing  banks^  as  that  question  has  been 
determined  by  the  state  court,  to  which  it  belonged.  Our  inquiry  has  been,  as- 
suming this  to  be  the  true  construction,  wht^ther  or  ^ot  any  contract  in  the 
charter  of  the  bank  with  the  state  has  been  impaired  within  the  meaning  of 
the  constitution  of  the  United  States,  and  we  are  perfectly  satisfied  £hat  the 
answer  must  be  in  the  negativdl     Judgment  of  the  state  court  affirmed. 

§  2197.  Charter  a  contract. —  The  charter  of  a  private  corporation  is  a  contract  the  oUiga- 
tion  of  which  cannot  be  impaired  without  an  infraction  of  the  constitution  of  the  United 
States.  State  Lottery  Co.  v.  Fitzpatrick,*  8  Woods,  232;  The  Delaware  Railroad  Tax,  18 
WaU.,  206  (gg  2328-35).    See  g§  2081,  2035. 

§  2198.  Beserration  of  power  to  aljter  or  repeal.—  An  act  of  a  state  legislature,  providing 
that  all  subsequent  charters  shall  be  subject  to  alteration  and  repeal,  does  not  prevent  subse- 
quent legislatures  from  granting  charters  not  subject  to  alteration  or  repeal.  New  Jersey  v. 
Yard,  5  Otto,  104  (§§  2336-41).     See  §§  2080,  2032-37,  2049,  2051,  2057. 

§  2 1 99.  A  general  reservation  of  power  over  the  charters  of  corporations  gives  the  state  no 
greater  control  over  them  than  a  special  provision  to  the  same  effect  in  each  charter.  In  re 
Parrott,  1  Fed.  R.,  481  (J?§  982-1007). 

§  2200.  A  general  law  provided  that  every  act  of  incorporation  passed  after  a  certain  date 
should  be  subject  to  alteration  or  repeal  "at  the  pleasure  of  .the  legislature.'*  JETe^d,  that  in 
repealing  a  charter  the  legislature  need  give  no  reason  for  its  action  in  the  matter,  and  diat 
the  validity  of  its  action  does  not  depend  on  the  necessity  for  it,  or  the  soundness  of  the 
reasons  which  prompted  it.    Greenwood  v.  Freight  Co.,  15  Otto,  16. 

§  2201.  The  charter  of  a  corporation  is  a  contract  between  the  state  and  the  corporators, 
and  the  corporation  takes  the  grant  subject  to  the  limitations  which  are  contained  in  the  act 
of  incorporation.  If  no  power  of  repeal  is  reserved,  none  can  be  exercised;  but  when  the 
charter  itself,  or  a  general  statute,  provides  that  the  charter  is  subject  to  repeal  by  the  legis- 
lature at  its  pleasure,  without  restrictions  or  conditions,  the  legislature  has  the  power  to  re* 
peal  the  charter  summarily,  and  at  will,  and  its  action  being  a  legislative  and  not  a  judicial 
act,  cannot  be  reviewed  by  the  courts,  unless  it  should  exercise  its  power  so  wanconly  or 
causelessly  as  palpably  to  violate  the  principles  of  natural  justice ;  and  in  such  a  case  a  repeal, 
like  other  legislative  acts  which  do  thus  palpably  violate  the  principles  of  natural  justice, 
may  be  reviewed  by  the  courts.  It  is  always  to  be  presumed  that  the  legislature  has  exercised 
its  great  powers  in  the  repecd  of  a  charter  for  adequate  cause.  Lothrop  v.  Stedman,  13 
Blatch.,  141. 
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§2302.  Under  the  statute  of  Massachusetts,  declaring  tiiat  ''every  act  of  incorporation 
passed  after  the  11th  day  of  Marnh,  in  the  year.  1831,  shall  be  subject  to  amendment,  altera- 
tion or  repeal,  at  the  pleasure  of  the  legislature,*'  the  legislature  of  that  state  may,  without 
impairing  the  obligation  of  any  contract,  repeal  the  charter  of  a  street  railway  company, 
.granted  after  this  date,  and  grant  to  another  corporation  the  authority  to  operate  a  street 
railroad  through  the  same  streets  and  over  the  same  ground  occupied  by  the  former  com- 
pany. It  may  also  authorize  the  new  corporation,  upon  making  compensation  therefor,  to 
take  such  property  of  the  former  corporation  for  public  use  as  may  be  necessary.  A  clause  in 
the  charter  of  the  old  company  which  declares  it  to  be  subject  to  the  restrictions  and  liabili- 
ties contained  in  the  general  laws  relating  to  street  railways,  does  not  withdraw  it  from  the 
operation  of  the  act  relating  to  the  amendment  and  repeal  of  acts  of  incorporation.  Green- 
wood t?.  Freight  Ca,  15  Otto,  18. 

g  2208.  Where  a  bank  charter  provided  that  it  might  be  subsequently  altered  or  amended^ 
such  power  of  alteration  or  amendment  may  be  exercised  in  the  discretion  of  the  legislature; 
but  acts  which  were  in  themselves  innocent,  or  involved  only  a  limited  responsibility,  cannot 
be  essentially  changed  by  subsequent  legislation.    Wliite  v.  How,  8  McL.,  115. 

g  2204.  Dissolntion —  Impairing  contracts  of  company.—  The  dissolution  of  a  corporation 
by  legislative  enactment  cannot  be  considered  an  impairment  of  the  contracts  of  the  com- 
pany, within  the  meaning  of  the  constitution  of  the  United  States.  Mumma  v.  The  Potomac 
Co.,  8  Pet,  386. 

§  2205.  A  repeal  of  the  charter  of  a  corporation  does  not  of  itself  violate  or  impair  the  ob- 
ligation of  any  contract  which  the  corporation  has  entered  into.  But  the  legislature  cannot 
establish  such  rules  in  regard  to  the  management  and  disposition  of  the  assets  of  a  corpora- 
tion, that  the  avails  shall  be  diverted  from  or  divided  unfairly  or  unequally  among  the  cred- 
itors, and  thus  impair  the  obligation  of  contracts,  or  that  the  portion  of  the  avails  which 
belongs  to  the  stockholders  shall  be  sequestered  and  diverted  f ix)m  the  owners  and  thus  injure 
vested  rights.    Lothrop  t;.  Stedman,  18  Blatch.,  148. 

$S  220<l.  By  legislative  enactment,  a  corporation  was  authorized  to  surrender  its  charter,  in 
which  case  its  property  was  to  be  vested  in  another  corporation  on  the  condition  that  the  lat- 
ter should  make  certain  payments  to  creditors  of  the  former  company,  which  were  specifically 
named.  Held,  that  a  person  not  so  named  could  not  compel  payment  in  the  manner  pointed 
out  in  the  act,  as  there  was  no  contract  as  to  payment  to  him ;  that  as  the  act  provided  for  the 
preservation  of  the  assets  of  the  old  company,  the  omission  of  the  name  of  a  creditor  did 
not  impair  the  obligation  of  the  contract  of  the  former  company  with  him.  Smith  v.  Chesa- 
peake &  Ohio  Canal  Co.,  14  Pet.,  45. 

g  2207.  Though  a  state  may  have  the  power  to  repeal  the  charter  of  a  corporation,  still  it 
cannot,  by  the  exercise  of  such  power,  impair  the  obligations  of  the  executory  contracts  of 
the  corporation,  or  withdraw  its  property  from  the  just  claims  of  its  creditors.  Curran  v. 
State  of  Arkansas,  15  How.,  810  (Corporations,  g§  1816-29/. 

§  2208.  Begnlating  charges  for  uses  of  property. ~  Railroad  company  A  was  iucorporated 
in  1846,  under  a  charter  which  gave  it  power  to  charge  whatever  rates  for  transportation  it 
deemed  reasonable,  subject  only  to  the  supervision  of  the  legislature  at  intervals  of  ten  years. 
In  1850  B  was  incorporated,  and  its  charter  declared  that  in  the  event  of  its  consolidation 
with  A,  the  consolidated  company  should  be  governed  by  certain  provisions  of  the  charier 
of  A  (omitting  the  provision  as  to  legislative  supervision  at  intervals  of  ten  years),  and  the 
provisions  of  the  charter  of  B.  In  1851  a  general  consolidation  act  was  passed,  declaring  that 
any  new  corporation  formed  under  it  should  be  invested  with  the  rights  and  duties  of  the  old 
ones  so  far  as  consistent  with  this  act.  Later  in  1851,  a  new  constitution  declared  that  no 
special  privileges  should  ever  be  granted  that  might  not  be  altered,  repealed  or  revoked,  and 
that  corporations  should  be  created  under  general  and  not  special  laws,  such  general  laws 
being  subject  to  repeal  and  alteration.  In  1853  A  and  B  consolidated  under  the  name  of  C. 
In  1856  another  general  consolidation  act  was  passed,  by  the  provisions  of  which  consolidat- 
ing companies  became  extinguished  and  the  new  company  acquired  its  rights  and  privileges 
solely  from  the  consolidation  act.  C,  subsequent  to  the  passage  of  this  act,  consolidated  with 
another  company,  and  this  latter  with  another  still.  It  was  held  that  an  act  of  the  legislature 
prescribing  the  rates  for  transportation  by  the  new  company  did  not,  as  to  the  part  of  the 
road  originally  owned  by  A,  impair  the  obligation  of  the  contract  in  the  charter  granted  to  A. 
Shields  v.  Ohio,**  5  Otto,  819;  Tilley  v.  Savannah,  etc.,  R.  Co.,  5  Fed.  R.,  641  (gg  2148-57).  See 
^  1847,  1848,  208&-45. 

^  2209.  Bight  to  roToke  for  abase  or  misuse.—  Where  the  charter  of  a  railroad  company 
piovides  that  **  if  said  company  shall  at  any  time  misuse  or  abuse  any  of  the  privileges  herein 
granted,  the  legislature  may  resume  all  and  singular  the  rights  and  privileges  granted  to  such 
corporation,*'  and  there  is  retained  no  right  of  revocation  on  any  other  ground,  a  subsequent 
act  revoking  the  grant  of  these  rights  and  privileges,  without  establishing  any  misuse  or 
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abuse  thereof,  or  giTing  the  corporation  a  right  to  be  heard,  is  uaconstitutional,  as  impairing 
the  obligation  of  the  contract  contained  in  the  charter.  Mayor  of  Baltimore  v.  Railroad  Co.,* 
4  Am.  L.  Reg.  (N.  S.),  750. 

g  2210.  Competing  railroads. —  Where  a  charter  granted  by  a  state  to  a  raiboad  corpora- 
tion provided  that  no  other  railroad  should  for  thirty  years  be  oonsiructed  between  its  ter- 
mini, or  for  any  portion  of  the  distance,  the  probable  effect  of  which  would  be  to  diminish 
the  number  of  its  passengers  traveling  between  the  termini,  or  to  compel  the  oompany  to  re- 
duce its  passage  money,  such  charter  was  held  to  protect  the  grantee  from  competition  otriy 
from  railroads  carrying  passengers  between  the  points  upon  its  road,  and  not  from  the  oon- 
struction  of  a  road  between  the  same  points  to  do  other  business  than  the  carriage  of  persons. 
Richmond,  etc.,  R.  Co.  v.  Louisa  R.  Co.,*  13  How.,  71.    See  §§  2031,  8028,  2025. 

§  2211.  If  a  state  legislature  incorporates  a  turnpike  company,  but  confers  no  exclusive 
privileges  upon  it,  either  by  express  terms  or  by  implicatioD,  it  impairs  no  contract  by  author- 
izing the  construction  of  a  rival  railroad  which  greatly  injures  the  business  of  the  tarnpilKe 
company.    Turnpike  Co.  v.  The  State,  3  Wall.,  210. 

§  2212,  Liability  of  stockholders.—  One  who  had  become  a  creditor  of  a  corporation  at  a 
time  when,  by  the  constitution  of  the  state,  the  stockholders  were  subject  to  a  double  liabil- 
ity, sued  a  stockholder,  under  the  double  liability  clause,  who  had  made  the  original  8ttt>- 
scription  for  his  stock  after  the  repeal  of  the  double  liability  clause,  the  corporation  having 
baen  authorized  to  issue  this  new  stock  before  the  repeal,  but  not  having  done  so  until  after- 
wards. It  was  held  that  the  new  stockholder  was  not  liable  under  the  clause  which  had  been 
repealed,  and  that  no  contract  of  the  creditor  was  thus  impaired.  Ochiltree  v.  Railroad  Co., 
21  Wall.,  249.    See  g§  2055-56. 

§  2213.  Grants  of  monopolies  are  construed  strictly,  and  nothing  can  be  claimed  by  a  cor- 
poration receiving  such  a  grant  but  what  is  clearly  given  by  the  act  Richmond,  etc,  R.  Co. 
V.  Louisa  R.  Co  ,*  13  How.,  71.    See  Sg  738,  841. 

§  2214.  Grossing  other  roads. — ^The  exercise  of  the  right  of  eminent  domain  in  authoriz- 
ing the  construction  of  one  railroad  across  another,  already  built,  does  not  interfere  with  the 
inviolability  of  contracts.    Ibid, 

§  2215.  Charter  of  lottery  company.—  The  act  of  the  legislature  of  Louisiana  of  1868  char- 
tered the  Louisiana  State  Lottery  Company  as  a  corporation,  to  continue  for  the  period  of 
twenty-five  years.  It  granted  it  the  sole  and  exclusive  privilege  of  drawing  lotteries  for  tiie 
whole  term,  the  expressed  object  being  to  make  the  business  a  source  of  revenue  to  the  state. 
The  corporation  was  required  to  pay  quarterly,  in  advance,  a  large  sum  of  money  to  the  state. 
It  was  required  to  collect  capital,  and  might  issue  shares  of  stock,  and  was  controlled  by 
directors  chosen  under  its  charter.  The  requirements  of  its  charier  were  always  complied 
with.  It  was  held  that  this  grant  could  not  be  repealed  by  the  legislature,  and  that  the  act 
of  1879  repealing  the  charter  of  the  company  was  a  law  impairing  the  obligation  of  oontraolv, 
and,  therefore,  void.     State  Lottery  Co.  v.  Fitzpatrick,*  3  Woods,  222.    See  §  2048. 

^  2216.  Abandonment  of  station  by  railivay  company.—  Where  a  statute  provided  that  no 
raUroad  should  abandon  any  station  except  by  the  approval  of  the  railroad  commissioners, 
and  a  certain  railroad  company  abandoned  one  of  its  stations,  upon  the  approval  of  the  com- 
missioners, given  upon  condition  of  furnishing  certain  new  accommodations,  there  being 
a  reservation  in  the  charter  of  the  power  of  amendment,  it  was  held  that  there  was  no  con- 
tract on  behalf  of  the  state,  made  by  the  commissioners  with  the  company,  and  that  no 
contract  obligation  was  impaired  by  a  subsequent  act  compelling  the  company  to  restore  the 
abandoned  station.    Railroad  Co.  v.  Hamersley,*  14  Otto,  1. 

§2217.  Miscellaneous. —  It  is  held  that  the  act  of  the  legislature  of  Pennsylvania  of 
August  19,  1834,  repealing  the  charter  of  the  Pittsburgh  &  Connellsville  Railroad  Company,  is 
unconstitutional,  being  a  'Maw  impairing  the  obligation  of  contracts.*'  Baltimore  v.  Pitts- 
burgh &  C.  R.  Co.,*  8  Pittsb.  R.,  20. 

5.  Exerajpiion  from  TaoMition. 

[See  Reyknttb.    Also  the  sub-title  Latos  Affecting  Corporatiofu^  auprc^.}    *' 

SmiMARY  — J5Jr«mpf ion  from,  taxation  a  contract,  g§  2218,  2281,  2282,  2238,  2248.— l^ttfer  to 
exempt  from  taxation,  ^  2219,  2227,  2230,  2:Z^,^  Reserved  power  of  alterutum,  §g  2290, 
2222,  2224,  2239,  2240,  22i6,^  License  fees  for  street  cars,  g§  2221,  2222.— Consolidation  of 
corporations,  §§  2228,  2240,  2244.—  Loss  of  exemption,  §  2224.—  Certain  tax  in  lieu  of  all 
others,  §  2225.—  General  bounty  law  to  encourage  manufactures,  §  2228.—  Exemption  not 
amounting  to  a  contract,  §  2228. —  Exemption  without  qualification  is  an  exemption  for- 
ever,  §  2229. —  Consideration  for  an  exemption,  %  2230. —  Exemption  of  stoamp  lands;  rights 
of  purchasers,  §  2232.—  Exemption  of  a  railroad  for  a  oertaiii  time^  g  2288.—  Taxing  fran- 

462 


EXEMPTION  FROM  TAXATION.  §§2218-2281. 

ehise  mid  rolling  stock  of  company  whoae  propei'tp  is  exempt,  %  2284. —  Charier  not  to  he 
repealed  without  making  indemnity,  g  2285. —  Impairment  of  contract  by  new  conetitU' 
tion,  §  2286. — Street  railway  company  required  to  keep  street  in  repair,  g  2237. —  Require- 
ment of  equal  and  uniform  taxation,  §  2288. — Exemption  held  subject  to  repeat,  %  2239. — 
Charter  containing  no  stipulation  for  exemption,  §§  2241,  2244.—  License  fee  paid  by 
foreign  insurance  companies  not  a  contract  against  further  taxation,  §  22i2,r—  Intent  to 
exempt  mtist  be  clear,  §  2248. —  Conditional  exemption;  charter  taken  out  of  operation  of 
reserved  x}ouxr,  %  22^,  • 

g  2218.  Where  the  state  makes  a  contract  with  a  corporation  that  it  shall  not  be  taxed  be- 
yond a  certain  rate,  a  subsequent  law  inci'easing  the  rate  of  taxation  impairs  the  obligation 
of  the  contract.     State  Bank  of  Ohio  v.  Knoop,  g§  2246-58. 

§  2219.  As  to  the  power  of  a  legislature  to  exempt  property  from  taxation  or  make  any 
other  contract  which  will  be  binding  on  future  legislatures.  Ibid.;  Ohio  Life  Ins.  &  Trust 
Co.  V.  Debolt,  gg  2254-65.     See  §  2842. 

§  2220.  By  an  act  of  incorporation  it  was  provided  that  no  higher  taxes  shall  be  levied  on 
the  capital  stock  or  dividends  of  the  company  than  are  or  may  be  levied  on  the  capital  stock 
or  dividends  of  incorporated  banking  companies  in  the  state.  The  charter  reserved  the  power 
to  repeal,  amend  or  alter  after  1870.  Held,  that  the  company  remained  subject  to  the  taxing 
power  of  the  state  without  reference  to  the  rates  of  taxes  imposed  upon  other  companies  by 
special  contracts  contained  in  subsequent  laws.  Ohio  Life  Ins.,  eta,  Co.  v.  Debolt,  §§  2254-65. 
See  ^  2080,  2032^7,  2049,  2051,  2057,.2198,  2844. 

g  2221.  In  chartering  a  street  railway  company  it  was  provided  that  it  should  pay  such 
license  fee  for  each  car  run  as  was  paid  by  other  companies.  Held,  that  this  was  not  a  con- 
tract that  it  should  not  be  required  to  pay  a  higher  license  fee  than  was  then  imposed  on 
other  companies..   Railway  Co.  v.  Philadelphia,  g§  2266-72. 

g  8222.  But  if  the  charter  could  be  regarded  as  a  contract,  the  reserved  power  in  the  con- 
stitution to  alter  and  amend  would  justify  the  legislature  in  exacting  a  higher  fee.  Rule 
stated  as  to  the  binding  force  of  charters,  and  how  far  they  may  be  altered  under  a  reserva- 
tion of  power.     Ibid.    See  §§  2080,  2082-87,  2049,  2051,  2057,  2198,  2844. 

§  2228.  A  corporation  whose  property  was  exempt  from  taxation  for  a  limited  time  was 
merged  in  another  which  had  a  perpetual  exemption,  the  rights,  privileges  and  property  to 
vest  in  the  latter,  etc.  Held,  that  the  latter  took  the  property  of  the  former  subject  only  to 
the  limited  exemption.    Tomlinson  v.  Branch,  g§  2278-75. 

§  2224.  Where  a  charter  is  specially  exempted  from  the  operation  of  a  general  statute, 
authorizing  the  repeal  of  all  charters  by  the  legislature,  except  as  to  future  grants  to  the  cor- 
poration, such  exemption  is  not  lost  by  obtaining  subsequent  legislation  authorizing  the  com* 
pany  to  issue  bonds.    Ibid. 

§  2225.  The  charter  of  a  bank  provided  that  the  bank  should  pay  an  annual  tax  of  one- 
half  of  one  per  cent,  on  each  share  of  capital  stock  subscribed,  which  should  be  in  lieu  of  all 
other  taxes.  EMd,  that  a  law  imposing  an  additimial  tax  impaired  the  obligation  of  the  con- 
tract and  was  void.    Farrington  v.  Tennessee,  §^  2276-84. 

g  222tt.  A  general  bounty  and  exemption  law  for  the  encouragement  of  salt  manufact- 
uring is  not  a  contract  within  the  constitutional  provision.  Salt  Co.  v.  East  Saginaw, 
§82285-^7. 

§  2227.  A  legislature  has  the  power  to  make  a  Contract  exempting  certain  property  from 
taxation.     Ibid.    See  g  2842. 

^  2228.  An  act  exempting  the  property  of  a  corporation  from  taxation  so  long  as  it  should 
belong  to  it,  but  which  imposed  no  service  or  duty  or  other  remunerative  condition,  is  not  a 
contract,  but  a  mere  privilege,  protecting  the  corporation  only  so  long  as  the  legislature  neg- 
lects to  recall  it,  and  extinguishaUe  at  its  pleasure.  Christ  Church  v.  County  of  Philadel- 
phia. §  2288. 

g  2229.  A  provision  in  the  charter  of  a  charitable  institution,  exempting  it  from  taxation 
without  qualification,  exempts  it  forever;  and  a  law  imposing  a  tax  impairs  the  obligation  of 
the  contract.    Home  of  the  Friendless  v.  Rouse,  §§  2239-94. 

g  2280.  The  question  is  settled,  that  a  state  may,  by  a  contract  based  on  a  consideration, 
exempt  property  from  taxation,  either  for  a  specified  period  or  permanently ;  and  there  is  no 
necessity  for  looking  for  the  consideration  of  a  legislative  contract  outside  of  the  objects  for 
jrhich  the  corporation  was  created.    Ibid.    See  §  2342. 

§  2231.  By  an  act  of  the  legislature  of  New  Jerseys  a  contract  was  made,  with  certain  In- 
dians, by  which  it  was  agreed  to  purchase  certain  lands  for  the  Indians  on  condition  of  a  re- 
lease by  them  of  title  to  other  lands,  and  providing  that  the  lands  purchased  should  be 
exempt  from  taxation,  but  that  the  Indians  should  not  sell  or  lease  them.  Afterwards  a  law 
waa  passed  permitting  the  Indians  to  sell  the  lands  purchased  for  them.     Held,  that  the 
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exemption  from  taxation  was  a  contract  within  the  constitutional  inhibition.     New  Jersey  v. 
Wilson,  §  2295. 

§  2282.  A  law  exempting  swamp  lands  from  taxation  for  a  certain  period,  and  making  cer- 
tain scrip  receivable  for  swamp  land,  is  a  contract ;  and  a  law  taxing  the  land  is,  as  against 
one  who  bought  scrip  before  its  enactment,  but  located  it  afterwards,  void  as  impairing  the 
obligation  of  the  contract.     McOee  v,  Mathis,  §§  2296-98. 

§  2288.  A  law  exempting  a  railroad  from  taxation  until  its  completion,  and  until  it  pays 
a  dividend^  the  exemption  not  to  continue  more  than  two  years  after  completion,  is  a  con- 
tract ;  and  a  constitutional  ordinance  taxing  the  road  before  the  contingency  happens  impairs 
the  obligation  of  the  contract.  And  it  is  not  material  that  the  sum  raised  is  to  be  applied  in 
payment  of  bonds  issued  to  the  company  by  the  state.  Pacific  R.  Co.  v.  Moguire,  $^  2299-2303. 
§  2284.  A  charter  of  a  railroad  company,  exempting  its  **  property  and  the  shares  therein  ** 
from  taxation,  is  a  contract  the  obligation  of  which  is  impaired  by  a  subsequent  law  taxing 
the  franchise  and  rolling  stock  of  the  company.     Wilmington  Railroad  v,  Reid,  gg  2803,  2304. 

§  2285.  An  act  incorporating  a  charitable  institution  exempted  its  property  from  taxation. 
The  law  of  the  state  provided  that  an  act  of  incorporation  should  not  be  repealed  or  modi- 
fied without  making  fuU  indemnity.  A  cotton-press  was  devised  to  the  institution,  the  rev- 
enues of  which  were  applied  in  carrying  on  its  work.  This  cotton-press  was  taxed  under  a 
subsequent  act.  Held,  that  this  tax,  being  levied  without  making  any  provision  for  indem- 
nity, impaired  the  obligation  of  the  contract  contained  in  the  act  of  incorporation ;  that  the 
act  of  incorporation  applied  to  after-acquired  property.  Asylum  v.  New  Orleans,  §§  2305- 
2807. 

g  2288.  In  incorporating  a  university,  it  was  provided  that  all  its  property,  of  whatever 
kind  or  description,  should  be  forever  free  from  taxation.  Subsequently  a  new  constitution 
was  adopted,  and  the  courts  of  the  state  held  that  under  a  statute  passed  to  enforce  a  provis- 
ion of  this  constitution,  no  property  of  the  institution  was  exempt  except  such  as  was  in  im- 
mediate use  for  school  purposes.  Hdd,  that  by  this  construction  the  obligation  of  the  original 
contract  was  impaired.     University  v.  People,  §§  2308-11. 

g  2287.  Where  an  ordinance  requires  a  street  railway  company,  so  far  as  respects  grading, 
paving,  macadamizing,  etc.,  to  keep  a  certain  portion  of  the  street  in  repair,  the  company  is 
not  liable  to  an  assessment  for  an  entirely  new  pavement.    Chicago  v.  Sheldon,  gg  2312-15. 

g  2288.  Although  the  constitution  of  Illinois  provides  for  equal  and  uniform  taxation,  the 
legislature  has  power  to  commute  the  burdens  of  ail  taxation  with  individuals  or  corporate 
bodies  for  what  they  may  deem  an  equivalent  public  benefit ;  and  the  construction  of  a  horse 
railway  is  sufficient  to  empower  the  legislature  to  grant  the  corporation  such  exemption.  Ibid, 
See  §  2342. 

g  2289.  A  general  law  in  force  at  the  time  a  company  was  incorporated  provided  that  the 
charter  of  every  corporation  subsequently  granted,  and  any  renewal,  amendment  or  modifi- 
cation thereof,  should  be  subject  to  amendment,  alteration  or  repeal  by  legislative  authority, 
unless  the  act  granting  the  charter,  or  the  renewal,  amendment  or  modification,  in  express 
terms  excepted  it  from  the  operation  of  that  law.  By  an  amendment  of  the  charter  the 
property  of  the  company  was  exempted  from  taxation.  Held^  that  this  exemption  was  sub- 
ject to  repeal  without  impairing  the  obligation  of  the  contract.    Tomlinson  v,  Jessup,  ^  2816. 

g  2240.  Two  railroad  companies  were  chartered,  with  a  state  law  in  force  reserving  the 
right  to  withdraw  any  franchise,  **  unless  such  right  is  expressly  negatived  in  the  charter." 
Tlie  companies  were  exempted  from  taxation  above  a  certain  rate.  By  an  act  consolidating 
the  two  companies  it  was  provided  that  the  several  immunities,  franchises  and  privileges 
granted  to  them  respectively  should  continue  in  force,  etc.  Held,  that  a  subsequent  law, 
taxing  the  property  of  the  new  company  the  same  as  other  property  in  the  state,  was  valid. 
Railroad  Co.  t?.  Georgia,  gg  2317-20. 

g  2241.  Where  the  charter  of  a  bank  contains  no  stipulation  promising  exemption  from 
taxation,  a  subsequent  law  taxing  the  bank  does  not  impair  the  obligation  of  a  contract. 
Providence  Bank  v.  Billings,  gg  2331-24. 

g  2242.  Where  an  insurance  company  is  permitted  to  transact  business  in  a  state  on  com- 
plying with  the  laws  and  paying  a  certain  license  fee,  this  does  not  amount  to  a  contract  that 
the  company  shall  not  be  taxed.     Home  Ins.  Co.  v.  City  Council,  gg  2325-27. 

g  2248.  An  exemption  from  taxation  in  the  charter  of  a  corporation  is  a  part  of  the  con- 
tract, but  the  intent  to  confer  the  immunity  must  be  clear  beyond  a  reasonable  doubt.  The 
Delaware  Railroad  Tax,  gg  2328-85.    See  g  2343. 

g  2244.  A  provision  in  an  act  uniting  two  railroad  companies,  that  the  new  company  shall 
pay  annually  into  the  state  treasury  a  tax  of  one  quarter  of  one  per  cent,  upon  its  capital 
stock,  is  not  a  contract  that  no  further  or  different  tax  shall  be  imposed  in  the  future.    Ibid, 

g  2245.  At  the  time  a  charter  was  granted  there  was  a  general  law  in  force  reserving  the 
right  to  alter  or  repeal.    By  the  terms  of  the  charter  the  company  was  granted  a  condi- 
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tional' exemption  from  taxation  beyond  a  certain  rate.  The  condition  was  complied  with,  and 
it  was  held  that  the  whole  transaction  evidenced  an  intention  on  the  part  of  the  legislature  to 
take  the  charter  out  of  the  operation  of  the  general  law,  and  that  a  subsequent  law,  impos- 
ing a  higher  rate  of  taxation,  impaired  the  obligation  of  the  contract.  New  Jersey  v.  Yard, 
gg  2336-41. 
[NOTB&—  See  §§  2342-235G.] 

STATE  BANK  OF  OHIO  v.  KNOOP. 
r  16  Howard,  360-415.    1853. 

Opinion  by  Me.  Justice  McLea^n. 

Statement  op  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
state  of  Ohio. 

The  proceeding  was  instituted  to  reverse  a  decree  of  that  court,  entered  in 
behalf  of  Jacob  Knoop,  treasurer,  against  the  Piqua  Branch  of  the  State  Bank 
of  Ohio,  for  a  tax  of  $1,266.63,  assessed  against  the  said  branch  bank  for  the 
year  1851.  By  the  act  of  1845,  under  which  this  bank  was  incorporated,  any 
number  of  individuals,  not  less  than  five,  were  authorized  to  form  banking  as- 
sociations to  carry  on  the  business  of  banking  in  the  state  of  Ohio,  at  a  place 
designated;  the  aggregate  amount  of  capital  stock  in  all  the  companies  not  to 
exceed  $6,150,000.  In  the  fifty-first  section  it  is  provided  that  every  banking 
company  authorized  under  the  act  to  carry  on  the  business  of  banking,  whether 
as  a  branch  of  the  State  Bank  of  Oliio,  or  as  an  independent  banking  associa- 
tion, ^' shall  be  held  and  adjudged  to  be  a  body  corporate,  with  succession,  until 
the  1st  of  May,  1866;  and  thereafter  until  its  affairs  shall  be  closed."  It  was 
made  subject  to  the  restrictions  of  the  act.  The  fifty-ninth  section  requires 
''  the  directors  of  each  banking  company,  semi-annually,  on  the  first  Mondays 
of  May  and  November,  to  declare  a  dividend  of  so  much  of  the  net  profits  of 
the  company  as  they  shall  judge  expedient;  and  on  each  dividend  day  the 
cashier  shall  make  out,  and  verify  by  oath,  a  full,  clear  and  accurate  statement 
of  the  condition  of  the  company  as  it  shall  be  on  that  day,  after  declaring  the 
dividend,  and  similar  statements  shall  also  be  made  on  the  first  Mondays  of 
February  and  August  in  each  year."  This  statement  is  required  to  be  trans- 
mitted to  the  auditor  of  state. 

The  sixtieth  section  provides  that  each  banking  company  under  the  act,  or 
accepting  thereof,  and  complying  with  its  provisions,  shall,  semi-annually,  on 
the  days  designated  for  declaring  dividends,  set  off  to  the  state  six  per  cent, 
on  the  profits,  deducting  therefrom  the  expenses  and  ascertained  losses  of  the 
company  for  the  six  months  next  preceding,  which  sum  or  amount  so  set  off 
shall  be  in  lieu  of  all  taxes  to  which  the  company,  or  the  stockholders  therein, 
would  otherwise  be  subject.  The  sum  so  set  off  to  be  paid  to  the  treasurer  on 
the  order  of  the  auditor  of  state.  The  Piqua  Branch  Bank  was  organized  in 
the  year  1847,  under  the  above  act,  and  still  continues  to  carry  on  the  business 
of  banking,  and  continued  to  set  off  and  pay  the  semi-annual  amount  as  re- 
qoired;  and  on  the  first  Mondays  of  May  and  November,  in  1851,  there  was 
set  off  to  the  state  six  per  cent,  of  the  profits,  deducting  expenses  and  ascer- 
tained losses  for  the  six  months  next  preceding  each  of  those  days,  and  the . 
cashier  did,  within  ten  days  thereafter,  inform  the  auditor  of  state  of  the 
amount  so  set  off  on  the  15th  of  November,  1851,  the  same  amounting  to 
$862.50;  which  sum  was  paid  to  the  treasurer  of  state,  on  the  order  of  the 
auditor;  which  payment  the  bank  claims  was  in  lieu  of  all  taxes  to  which  the 
company  or  its  stockholders  were  subject  for  the  year  1851. 
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On  the  21st  of  March,  1851,  an  act  was  passed,  entitled  '^An  act  to  tax  banks, 
and  bank  and  other  stocks,  the  same  as  property  is  now  taxable  by  the  laws  of 
the  state."  This  act  provides  that  the  capital  stock  of  every  banking  company 
incorporated  by  the  laws  of  the  state,  and  having  the  right  to  issue  bills  or 
notes  for  circulation,  shall  be  listed  at  its  true  value  in  mone}^  with  the  amount 
of  the  surplus  and  contingent  fund  belonging  to  such  bank;  and  that  the 
amount  of  such  capital  stock,  surplus  and  contingent  fund  should  be  taxed  for 
the  same  purposes  and  to  the  same  extent  that  personal  property  was  or  might 
be  required  to  be  taxed  in  the  place  where  such  bank  is  located;  and  that  such 
tax  should  be  collected  and  paid  over  in  the  same  manner  that  taxes  on  other 
personal  property  are  required  by  law  to  be  collected  and  paid  over.  In  pur- 
suance of  this  act,  there  was  assessed  for  the  year  1851,  on  the  capital  stock, 
contingent  and  surplus  fund  of  the  Piqua  Bank,  a  tax  amounting  to  the  sum  of 
$1,266.63.  The  bank  refused  to  pay  this  tax  on  the  ground  that  it  was  in  vio- 
lation of  its  charter.  Suit  was  brought  by  the  state  against  the  bank  for  this 
tax.  The  defense  set  up  by  the  bank  was,  that  the  tax  imposed  was  in  viola- 
tion of  its  charter,  which  fixed  the  rate  of  taxation  at  six  per  cent,  on  its  divi- 
dends, deducting  expenses  and  losses;  but  the  supreme  court  of  the  state 
sustained  the  act  of  1851,  against  the  provision  of  the  charter  by  which,  it  is 
insisted,  the  contract  in  the  charter  was  impaired. 

We  will  first  consider  whether  the  specific  mode  of  taxation,  provided  in  the 
sixtieth  section  of  the  charter,  is  a  contract.  The  operative  words  are,  that 
the  bank  shall,  "semi-annually,  on  the  days  designated  in  the  fifty-ninth  section 
for  declaring  dividends,  set  off  to  the  state  six  per  cent,  on  the  profits,  deduct- 
ing therefrom  the  expenses  and  ascertained  losses  of  the  company  for  the  six 
months  next  preceding,  which  sum  or  amount  so  set  off  shall  be  in  lieu  of  all 
taxes  to  which  such  company  or  the  stockholders  thereof,  on  account  of  stock 
owned  therein,  would  otherwise  be  subject."  This  sentence  is  so  explicit  that 
it  would  seem  to  be  susceptible  of  but  one  construction.  There  is  not  one  word 
of  doubtful  meaning  when  taken  singly,  or  as  it  stands  connected  with  the 
sentence  in  which  it  is  used.  Kothing  is  left  to  inference.  The  time,  the 
amount  to  be  set  off,  the  means  of  ascertaining  it,  to  whom  it  is  to  be  paid,  and 
the  object  of  the  payment,  are  so  clearly  stated,  that  no  one  who  reads  the 
provision  can  fail  to  understand  it.  The  payment  was  to  be  in  lieu  of  all  taxes 
to  which  the  company  or  stockholders  would  otherwise  be  subject.  This  is  the 
full  measure  of  taxation  on  the  bank.  It  is  in  the  place  of  any  other  tax 
which,  had  it  not  been  for  this  stipulation,  might  have  been  imposed  on  the 
company  or  stockholders.  This  construction,  I  can  say,  was  given  to  the  act 
by  the  executive  authorities  of  Ohio,  by  those  who  were  interested  in  the  bank, 
and  generally  by  the  public,  from  the  time  the  bank  was  organized  down  to  the 
tax  law  of  1851. 

In  the  case  of  Debolt  v.  Ohio  ins.  &  Trust  Co.,  1  Ohio  St.,  563,  the  supreme 
court,  in  considering  the  sixtieth  section  now  before  us,  say:  "It  must  be  ad- 
mitted the  section  contains  no  language  importing  a  surrender  of  the  right  to 
alter  the  taxation  prescribed,  unless  it  is  to  be  infeiTod  from  the  words,  *  shall 
be  in  lieu  of  all  taxes  to  which  such  company,  or  the  stockholders  thereof,  on 
account  of  stock  owned  therein,  would  otherwise  be  subject;'  and  it  is  frankly 
conceded  that  if  these  words  had  occurred  in  a  general  law  they  would  not  be 
open  to  such  a  construction.  If  the  place  where  they  are  found  is  important, 
we  have  already  seen  this  law  is  general  in  many  of  its  provisions,  and  upon  a 
general  subject.    Why  may  not  this  be  classed  with  these  provisions,  especially 
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in  view  of  the  fact  that  in  its  nature  it  properly  belongs  there?  We  think  it 
should  be  regarded  as  a  law  prescribing  a  rule  of  taxation,  until  changed,  and 
not  a  contract  stipulating  against  any  change, —  a  legislative  command,  and 
not  a  legislative  compact  with  these  institutions."  And  the  court  further  say: 
" The  taxes  requirexl  by  this  act  are  to  be  in  lieu  of  other  taxes;  that  is,  to  take 
the  place  of  other  taxes.  What  other  taxes?  The  answer  is,  such  as  the  banks 
or  the  stockholders  would  otherwise  be  subject  to  pay.  The  taxes  to  which 
they  would  be  otherwise  subject  were  prescribed  by  existing  laws,  and  this,  in. 
effect,  operated  as  a  repeal  of  them,  so  far  as  these  institutions  were  con- 
cerned." 

With  great  respect,  it  may  be  suggested  there  was  no  general  tax  law  exist- 
ing, as  supposed  by  the  court,  under  which  the  banks  chartered  by  the  act  of 
1845  could  have  been  taxed,  and  on  which  the  above  provision  could,  ''  in 
effect,  operate  to  repeal."  The  general  tax  law  of  the  12th  of  March,  1831, 
which  raised  the  tax  to  five  per  cent,  on  dividends,  and  which  operated  on  all 
the  banks  of  Ohio,  except  the  "Commercial  Bank  of  Cincinnati,"  was  repealed 
by  the  small  note  act  of  1836,  and  that  could  operate  only  on  banks  doing 
business  at  the  time  of  its  passage.  The  act  of  the  13th  of  March,  1838,  re- 
pealed the  act  of  1836  so  far  "  as  it  restricts  or  prohibits  the  issuing  and  circu- 
lation of  small  bills."  The  act  of  1836  authorized  the  treasurer  of  state  to 
draw  upon  the  banks  for  the  amount  of  twenty  per  cent,  upon  their  dividends 
as  their  proportion  of  the  state  tax;  and  provided  that  if  any  bank  should  re- 
linquish its  charter  privilege  of  issuing  bills  of  less  denomination  than  $3  and 
$5,  the  tax  should  be  reduced  to  five  per  cent,  upon  its  dividends.  As  the  pro- 
hibition of  circulating  small  notes  was  repealed,  the  tax  necessarily  fell.  Neither 
the  twenty  nor  the  five  per  cent,  could  be  exacted.  The  five  per  cent,  was  a 
compromise  for  the  twenty;  as  the  twenty  was  repealed  by  the  repeal  of  the 
prohibition  of  small  notes,  neither  the  one  nor  the  other  could  be  collected. 

§  2 2-1 6.  The  stipulation  in  a  hanking  law  that  banks  shall  pay  a  certain  per 
cent,  of  profits^  in  lieu  of  all  taxeSy  is  a  contract^  and  the  state  cannot^  during  the 
term  of  ilie  charter^  impose  any  other  tax  on  such  hanks. 

But  if  this  were  not  so,  the  bank  act  of  1842,  which  imposed  a  tax  of 
one-half  per  cent,  on  the  capital  stock  of  the  bank,  repealed,  by  its  repugnancy, 
any  part  of  the  act  of  1836  which,  by  construction  or  otherwise,  could  be  con- 
sidered in  force.  And  the  act  of  1S42  was  repealed  by  the  act  of  1845.  There 
is  a  general  law  in  Ohio  declaring  that  the  repeal  of  an  act  shall  not  revive  any 
act  which  had  been  previously  repealed.     Swan's  Stat,  59. 

If  this  statement  be  correct,  as  it  is  believed  to  be,  the  legislature  could  not 
have  intended,  by  the  special  provision  in  the  sixtieth  section,  to  exempt  the 
bank  from  tax  by  the  existing  law,  as  no  such  law  existed,  but  to  exempt  from 
the  operation  of  tax  laws  subsequently  passed.  This  is  the  clear  and  fair  im- 
port  of  the  compact,  which  we  think  would  not  be  rendered  doubtful  if  a  tax 
law  bad  existed  at  the  time  the  act  of  1845  was  passed.  The  sixtieth  section 
is  not  found  in  a  general  law,  as  is  intimated  by  the  supreme  court  of  the  state. 
The  act  of  1845  is  general  only  in  the  sense  that  all  banking  associations  were 
permitted  to  organize  under  it;  but  the  act  is  as  special  to  each  bank  as  if  no 
other  institution  were  incorporated  by  it.  We  suppose  this  cannot  be  contro- 
verted by  any  one.  This  view  is  so  clear  in  itself  that  no  illustration  can 
make  it  clearer.  Every  valuable  privilege  given  by  the  charter,  and  which 
conduced  to  an  acceptance  of  it  and  an  organization  under  it,  is  a  contract 
which  cannot  be  changed  by  the  legislature,  where  the  power  to  do  so  is  not 
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reserved  in  the  charter.  The  rate  of  discount,  the  duration  of  the  charter,  the 
specific  tax  agreed  to  be  paid,  and  other  provisions  essentially  connected  with 
the  franchise  and  necessary  to  the  business  of  the  bank,  cannot,  without  its 
consent,  become  a  subject  for  legislative  action. 

A  municipal  corporation  in  which  is  vested  some  portion  of  the  administra- 
tion of  the  government  may  be  changed  at  the  will  of  the  legislature.  Such 
is  a  public  corporation,  used  for  public  purposes.  But  a  bank,  where  the  stock 
is  owned  by  individuals,  is  a  private  corporation.  This  was  not  denied  or  ques- 
tioned by  the  counsel  in  argument,  although  it  has  been  controverted  in  this 
case  elsewhere.  But  this  court  and  the  courts  of  the  different  states,  not  ex- 
cepting the  supreme  court  of  Ohio,  have  so  universally  held  that  banks,  where 
the  stock  is  owned  by  individuals,  are  private  corporations,  that  no  legal  fact 
is  susceptible  of  less  doubt.  Mr.  Justice  Story,  in  his  learned  and  able  remarks 
in  Dartmouth  College  v.  Woodward,  4  Wheat.,  669  (§§  2099-2117,  mpra),  says: 
"A  bank  created  by  the  government  for  its  own  uses,  where  the  stock  is  exclu- 
sively owned  by  the  government,  is,  in  the  strictest  sense,  a  public  corporation." 
"But  a  bank  whose  stock  is  owned  by  private  persons  is  a  private  corporation, 
although  it  is  erected  by  the  government,  and  its  objects  and  operations  par- 
take of  a  public  nature.  The  same  doctrine,"  he  says,  "  may  be  affirmed  of 
insurance,  canal,  bridge  and  turnpike  companies."  There  can  be  no  doubt  that 
these  definitions  are  sound,  and  are  sustained  by  the  settled  principles  of  law. 

§  2347.  iTo  corporation  is  public  merely  because  its  purposes  are  to  beneJU  the 
public. 

It  by  no  means  follows  that  because  the  action  of  a  corporation  may  be  ben- 
eficial to  the  public,  therefore  it  is  a  public  corporation.  This  may  be  said  of  all 
corporations  whose  objects  are  the  administration  of  charities.  But  these  are 
not  public,  though  incorporated  by  the  legislature,  unless  their  funds  belong  to 
the  government.  Where  the  property  of  a  corporation  is  private,  it  gives  the 
same  character  to  the  institution,  and  to  this  there  is  no  exception.  Men  who 
are  engaged  in  banking  understand  the  distinction  above  stated,  and  also  that 
privileges  granted  in  private  corporations  are  not  a  legislative  command,  but  a 
l3gislative  contract,  not  liable  to  be  changed.  This  fact  is  shown  by  the  fol- 
lowing circumstances:  "An  act  to  regulate  banking  in  Ohio,"  passed  the  7th 
of  March,  1842.  The  first  section  provided:  "That  all  companies  or  associa- 
tions of  persons  desiring  to  engage  in  and  carry  on  the  business  of  banking 
within  this  state,  which  may  hereafter  be  incorporated,  shall  be  subject  to  the 
rules,  regulations,  limitations,  conditions  and  provisions  contained  in  this  act, 
and  such  other  acts  to  regulate  banking  as  are  now  in  force,  or  may  hereafter 
be  enacted,  in  this  state."  The  twentieth  section  of  that  act  provided  that  a 
tax  of  one-half  per  cent,  per  annum  on  its  capital  should  be  paid,  and  such 
other  tax  upon  it^  capital  or  circulation  as  the  general  assembly  may  hereafter 
impose.  An  amendment  to  this  act  was  passed  the  21st  February,  1843;  but 
the  act  and  the  amendment  remained  a  dead  letter  upon  the  statute  book. 
No  stock  was  subscribed  under  them,  and  they  were  both  repealed  by  the  act 
of  1845,  under  which  nearly  three-fourths  of  the  banks  in  Ohio  were  organized. 
This  act  contained  the  express  stipulation  that  "six  per  cent,  on  the  dividends, 
after  deducting  expenses  and  losses,  should  be  paid  in  lieu  of  all  taxes." 

This  compact  was  accepted,  and  on  the  faith  of  it  fifty  banks  were  organized, 
which  are  still  in  operation.  Up  to  the  year  1851, 1  believe,  the  banks,  the 
profession  and  the  bench  considered  this  as  a  contract  and  binding  upon  the 
state  and  the  banks.    For  more  than  thirty-five  years  this  mode  of  taxing 
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the  dividends  of  banks  had  been  sanctioned  in  the  state  of  Ohio.  With  few 
exceptions  the  banks  were  so  taxed  where  any  tax  on  them  was  imposed.  In 
the  case  of  State  of  Ohio  v.  Commercial  Bank  of  Cincinnati,  10  Ohio,  535,  the 
supreme  court  of  Ohio  say,  we  take  it  to  be  well  settled  that  the  charter  of  a 
private  corporation  is  in  the  nature  of  a  contract  between  the  state  and  the 
corporation.  Had  there  ever  been  any  doubts  upon  this  subject,  those  doubts 
must  have  been  removed  by  the  decision  of  the  supreme  court  of  the  United 
States  in  the  case  of  Woodward  v,  Dartmouth  College.  And  the  court  remark: 
"The  general  assembly  say  to  such  persons  as  may  take  the  stock,  you  may 
enjoy  the  privilege  of  banking  if  you  will  consent  to  pay  to  the  state  of  Ohio, 
for  this  privilege,  four  per  cent,  on  your  dividends,  as  they  shall  from  time  to 
time  be  made.  The  charter  is  accepted,  the  stock  is  subscribed,  and  the  corpo^ 
ration  pays,  or  is  willing  to  pay,  the  consideration  stipulated,  to  wit,  the  four. 
per  cent."  And  the  court  say:  "Here  is  a  contract^  specific  in  its  terms,  and 
easy  to  be  understood."  "  A  contract  between  the  state  and  individuals  is  as 
obligatory  as  any  other  contract.  Until  a  state  is  lost  to  all  sense  of  justice 
and  propriety  she  will  scrupulously  abide  b}'  her  contracts,  more  scrupulously 
that  she  will  exact  their  fulbllment  by  the  opposite  contracting  party." 

This  opinion  commends  itself  to  the  judgment,  both  on  account  of  its  sound 
constitutional  views  and  its  elevated  morality.  It  was  pronounced  at  De- 
cember term,  1835.  That  decision  was  calculated  to  give  confidence  to  those 
who  were  desirous  to  make  investments  in  banking  operations  or  otherwise,  in 
the  state  of  Ohio.  Ten  years  after  this  opinion,  and  after  an  ineffectual 
attempt  had  been  made  by  the  act  of  1842,  and  its  amendment  in  1843,  to 
organize  banks  in  Ohio  without  a  compact  as  to  taxation,  the  act  of  1845  was 
passed,  containing  a  compact  much  more  specific  than  that  which  had  been 
sustainetl  by  the  supremo  court  of  the  state.  Under  such  circumstances,  can 
the  intentions  of  the  legislature  of  Ohio  in  passing  the  act  of  1845  be  doubted, 
or  the  inducements  of  the  stockholders  to  vest  their  money  under  it?  Could 
either  have  supposed  that  the  sixtieth  section  proposed  a  temporary  taxation? 
Such  a  supposition  does  great  injustice  to  the  legislature  of  1845.  It  is  against 
the  clear  language  of  the  section,  which  must  ever  shield  them  from  the  impu- 
tation of  having  acted  inconsiderately  or  in  bad  faith.  They  passed  the  charter 
of  1845,  which  they  knew  would  be  aocepted,  as  it  removed  the  objections  to 
the  act  of  1842. 

Can  the  compact  in  the  sixtieth  section  be  "regarded  as  a  law  prescribing  a 
rule  of  taxation  until  changed,  and  not  a  contract  stipulating  against  any 
change;  a  legislative  command,  and  not  a  legislative  compact  with  these  insti- 
tutions?" We  cannot  but  treat  with  great  respect  the  language  of  the  highest 
judicial  tribunal  of  a  state,  and  wo  would  say  that  in  our  opinion  it  does  not 
import  to  be  a  legislative  command  nor  a  rule  of  taxation  until  changed,  but  a 
contract  stipulating  against  any  change,  from  the  nature  of  the  language  used 
and  the  circumstances  under  which  it  was  adopted.  According  to  our  views, 
no  other  construction  can  be  given  to  the  contract  than  that  the  tax  of  six  per 
cent,  on  the  dividends  is  in  lieu  of  all  subsequent  taxes  which  might  otherwise 
be  imposed;  in  other  words,  taxes  to  which  the  company  or  the  stockholders 
would  have  been  liable,  had  the  specific  tax  on  the  dividends  on  the  terms 
stated  not  been  enacted. 

In  the  opinion  of  the  supreme  court  of  the  state  it  is  said  the  sixtieth  sec- 
tion, in  effect,  repealed  the  existing  law  under  which  the  bank  would  have  been 

taxed,  and  that  this  is  the  obvious  application  of  the  language  used ;  and  they 
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add:  "That  the  general  assembly  intended  only  this,  and  did  not  intend  it  to 
operate  upon  the  sovereign  power  of  the  state,  or  to  tie  up  the  bands  of  their 
successors,  we  feel  fully  assured.  To  suppose  the  contrary  would  be  to  impeach 
them  of  gross  violation  of  public  duty,  if  not  usurpation  of  authority."  So 
far  as  regards  the  effect  of  the  sixtieth  section  to  repeal  existing  laws,  if  no 
such  laws  existed,  it  would  follow  that  no  such  eflFect  was  produced,  and  wo 
may  presume  that  this  was  in  the  knowledge  of  the  legislature  of  1845;  and 
in  saying  that  the  compact  was  intended  to  run  with  the  charter,  we  only  im- 
pute to  the  legislature  a  full  knowledge  of  their  own  powers,  and  the  highest 
regard  to  the  public  interest.  The  idea  that  a  state,  by  exempting  from  tax- 
ation certain  property,  parts  with  a  portion  of  its  sovereignty,  is  of  modern 
growth;  and  so  is  the  argument  that  if  a  state  may  part  with  this  in  one  in- 
stance it  may  in  every  other,  so  as  to  devest  itself  of  the  sovereign  power  of 
taxation.  Such  an  argument  would  be  as  strong  and  as  conclusive  against  the 
exercise  of  the  taxing  power.  For  if  the  legislature  may  levy  a  tax  upon  prop- 
erty, they  may  absorb  the  entire  property  of  the  tax-payer.  The  same  may 
be  said  of  every  power  where  there  is  an  exercise  of  judgment. 

The  legislature  of  Ohio  passes  a  statute  of  limitations  to  all  civil  and  crim- 
inal actions.  Is  there  no  danger  that  in  the  exercise  of  this  power  it  may  not 
be  abused?  Suppose  a  year,  a  month,  a  week  or  a  day  should  be  fixed  as  the 
time  within  which  all  actions  shall  be  brought  on  existing  demands,  and,  if  not 
so  brought,  the  remedy  should  be  barred.  This  is  a  supposition  more  probable 
under  circumstances  of  great  embarrassment,  when  the  voice  of  the  debtor  is 
always  potent,  than  that  the  legislature  will  inconsiderately  exempt  property 
from  taxation. 

Under  a  statute  of  limitation,  as  supposed,  the  remedy  of  the  creditor  would 
be  cut  off,  unless  the  courts  should  decide  that  a  limitation  to  bar  the  right 
must  be  reasonable,  but  this  power  could  not  be  exercised  under  any  constitu- 
tional provision.  It  could  rest  only  on  the  great  and  immutable  principles  of 
justice,  unless  the  time  was  so  short  as  manifestly  to  have  been  intended  to  im- 
pair or  destroy  the  contract.  To  carry  on  a  government,  a  more  practical  view 
of  public  duties  must  be  taken.  When  the  state  of  Ohio  was  admitted  into 
the  Union  by  the  act  of  the  30th  of  April,  1802  (2  Stats,  at  Large,  173),  it  was 
admitted  under  a  compact  that  "  the  lands  within  the  state  sold  by  congress  shall 
remain  exempt  from  any  tax  laid  by  or  under  the  authority  of  the  stat€, 
whether  for  state,  county,  township  or  any  other  purpose  whatever,  for  the 
term  of  five  years  from  and  after  the  day  of  sale."  And  yet  by  the  same  law 
the  state  "  was  admitted  into  the  Union  upon  the  same  footing  with  the  orig- 
inal states  in  all  respects  whatever."  Now,  if  this  new  doctrine  of  sovereignty 
be  correct,  Ohio  was  not  admitted  into  the  Union  on  the  footing  of  the  other 
sovereign  states.  Whatever  may  be  considered  of  such  a  compact  now,  it  was 
not  held  to  be  objectionable  at  the  time  it  was  made. 

§  2248.  A  state,  in  exempting  certain  property  from  taxation^  rdinquisheB  no 
part  of  its  sovereign  power.  Such  exemption  is  merely  a  contract  hy  which  the 
legisl-ature  may  bind  the  state. 

The  assumption  that  a  state,  in  exempting  certain  property  from  taxation, 
relinquishes  a  part  of  its  sovereign  power,  is  unfounded.  The  taxing  power 
may  select  its  objects  of  taxation;  and  this  is  generally  regulated  by  the 
amount  necessary  to  answer  the  purposes  of  the  state.  Now  the  exemption  of 
property  from  taxation  is  a  question  of  policy  and  not  of  power.  A  sound 
currency  should  be  a  desirable  object  to  every  government;  and  this  in  our 
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country  is  secured  generally  through  the  instrumentality  of  a  well-regulated 
system  of  banking.  To  establish  such  institutions  as  shall  meet  the  public 
wants  and  secure  the  public  confidence,  inducements  must  be  held  out  to  cap- 
italists to  invest  their  fundi  They  must  know  the  rate  of  interest  to  be 
charged  by  the  bank,  the  time  the  charter  shall  run,  the  liabilities  of  the  com- 
pany, the  rate  of  taxation,  and  other  privileges  necessary  to  a  successful  bank- 
ing operation.  These  privileges  are  proffered  by  the  state,  accepted  by  the 
stockholders,  and  in  consideration  funds  are  invested  in  the  bank.  Here  is  a 
contract  by  the  state  and  the  bank,  a  contract  founded  upon  considerations  of 
policy  required  b}^  the  general  interests  of  the  community,  a  contract  protected 
by  the  laws  of  England  and  America,  and  by  all  civilized  states  where  the 
common  or  the  civil  law  is  established.  In  Fletcher  v.  Peck,  6  Granch,  135 
(§§  1805-12,  8upra)y  Chief  Justice  Marshall  says:  ^'The  principle  asserted  is, 
that  one  legislature  is  competent  to  repeal  any  act  which  a  former  legislature 
was  competent  to  pass,  and  that  one  legislature  cannot  abridge  the  powers  of  a 
succeeding  legislature." 

'^  The  correctness  of  this  principle,"  he  says,  '^so  far  as  respects  general  legis- 
lation, can  never  be  controverted.  But  if  an  act  be  done  under  a  law,  a  suc- 
ceeding legislature  cannot  undo  it.  When,  then,  a  law  is  in  its  nature  a  contract, 
a  repeal  of  the  law  cannot  devest  those  rights,  and  the  act  of  annulling  them, 
if  legitimate,  is  rendered  so  by  a  power  applicable  to  the  case  of  every  indi- 
vidual in  the  community."  And  in  another  part  of  the  opinion  he  says: 
'*  Whatever  respect  might  have  been  felt  for  the  state  sovereignties,  it  is  not  to 
be  disguised  that  the  framers  of  the  constitution  viewed,  with  some  apprehen- 
sion, the  violent  acts  which  might  grow  out  of  the  feelings  of  the  moment,  and 
that  the  people  of  the  United  States,  in  adopting  that  instrument,  have  mani- 
fested a  determination  to  shield  themselves  and  their  property  from  the  effects 
of  those  sudden  and  strong  passions  to  which  men  are  exposed.  The  restric- 
tions on  the  legislative  power  of  the  states  are  obviously  founded  on  this  senti- 
ment, and  the  constitution  of  the  United  States  contains  what  may  be  deemed 
a  bill  of  rights  for  the  people  of  each  state."  "  No  state  shall  pass  any  bill  of 
attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts.  A 
bill  of  attainder  may  affect  the  life  of  an  individual,  or  may  confiscate  his 
property,  or  may  do  both."  In  this  form  he  says:  *'  The  power  of  the  legis- 
lature over  the  lives  and  fortunes  of  individuals  is  expressly  restrained.  What 
motive,  then,  for  implying,  in  words  which  import  a  general  prohibition  to  im- 
pair the  obligation  of  contracts,  an  exception  in  favor  of  the  right  to  impair 
the  obligations  of  those  contracts  into  which  the  state  may  enter?"  The  his- 
tory of  England  affords  melancholy  instances  where  bills  of  attainder  were 
prosecuted  in  parliament  to  the  destruction  of  the  lives  and  fortunes  of  some 
of  its  most  eminent  subjects.  A  knowledge  of  this  caused  a  prohibition  in  the 
constitution  against  such  a  procedure  by  the  states. 

§  2249.  Authorities  reviewed. 

In  the  case  of  New  Jersey  v.  Wilson,  7  Cranch,  164:  (§  2295,  infrd)y  it  was 
held:  ^' That  a  legislative  act,  declaring  that  certain  lands,  which  should  be 
purchased  for  the  Indians,  should  not  thereafter  be  subject  to  any  tax,  consti- 
tuted a  contract  which  could  not  be  rescinded  by  a  subsequent  legislative  act. 
Such  repealing  act  being  void  under  that  clause  of  the  constitution  of  the 
United  States  which  prohibits  a  state  from  passing  any  law  impairing  the  obli- 
gation of  contracts."    In  1758  the  government  of  New  Jersey  purchased  the 

Indians'  title  to  lands  in  that  state,  in  consideration  of  which  the  government 
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boagbt  a  tract  of  land  on  which  the  Indians  might  reside,  an  act  having  pre- 
viously been  passed  that  ''  the  lands  to  be  purchased  for  them  shall  not  here- 
after be  subject  to  any  tax,  any  law,  usage  or  custom  to  the  contrary  thereof 
in  anywise  notwithstanding.''  The  Indians  continued  in  possessfon  of  the  lands 
purchased  until  1801,  when  they  applied  for  and  obtained  an  act  of  the  legis- 
lature,  authorizing  a  sale  of  their  lands.  This  act  contained  no  provision  in 
regard  to  taxation;  under  it  the  Indian  lands  were  sold.  In  October,  1804:, the 
legislature  repealed  the  act  of  August,  1758,  which  exempted  these  lands  from 
taxes;  the  lands  were  then  assessed  and  the  taxes  demanded.  The  court  held 
the  repealing  law  was  unconstitutional,  as  impairing  the  obligation  of  the  con- 
tract, although  the  land  was  in  the  hands  of  the  grantee  of  the  Indians.  This 
case  shows  that  although  a  state  government  may  make  a  contract  to  exempt 
property  from  taxation,  yet  the  sovereignty  cannot  annul  that  contract. 

In  the  case  of  Gordon  v.  The  Appeal  Tax,  3  How.,  133,  Mr.  Justice  Wayne, 
giving  the  opinion  of  the  court,  held:  "  That  the  charter  of  a  bank  is  a  fran- 
chise, which  is  not  taxable  as  such,  if  a  price  has  been  paid  for  it,  which  the 
legislature  accepted.  But  that  the  corporate  property  of  the  bank,  being  sep- 
arable from  the  franchise,  may  be  taxed,  unless  there  is  a  special  agreement  to 
the  contrary."  And  the  court  say,  the  language  of  the  eleventh  section  of  the 
act  of  1821  is:  ^'  And  be  it  enacted,  that  upon  any  of  the  aforesaid  banks  ac- 
cepting and  complying  with  the  terms  and  conditions  of  this  act,  the  faith  of 
the  state  is  hereby  pledged  not  to  impose  any  further  tax  or  burden  upon  them 
during  the  continuance  of  their  charters  under  this  act."  This,  the  court  say, 
is  the  language  of  grave  deliberation,  pledging  the  faith  of  the  state  for  some 
purpose,  some  effectual  purpose.  Was  that  purpose  the  protection  of  the  banks 
from  what  that  legislature  and  succeeding  legislatures  could  not  do,  if  the 
banks  accepted  the  act,  or  from  what  they  might  do  in  the  exercise  of  the  tax- 
ing power?  The  terms  and  conditions  of  the  act  were,  that  the  banks  should 
construct  the  road  and  pay  annually  a  designated  charge  upon  their  capital 
stocks,  as  the  price  of  the  prolongation  of  their  franchise  of  banking.  The 
power  of  the  state  to  lay  any  further  tax  upon  the  franchise  was  exhausted. 
That  is  the  contract  between  the  state  and  the  banks.  It  follows,  then,  as  a 
matter  of  course,  when  the  legislature  go  out  of  the  contract,  proposing  to 
pledge  its  faith,  if  the  banks  shall  accept  the  act,  not  to  impose  any  further  tax 
or  burden  upon  them,  that  it  must  have  meant  by  these  words  an  exemption 
from  some  other  tax  than  a  further  tax  upon  the  franchise  of  the  banks.  The 
latter  was  already  provided  against ;  and  the  court  held  that  the  exemption 
extended  to  the  respective  capital  stocks  of  the  banks  as  an  aggregate,  and  to 
the  stockholders  as  persons  on  account  of  their  stocks.  The  judgment  of  the 
court  of  appeals  of  Maryland,  which  sustained  the  act  imposing  an  additional 
tax  on  the  banks,  was  reversed. 

It  will  be  observed  that  the  above  compact  was  applied  to  the  stocks  of  the 
bank  and  the  interest  of  the  stockholders  by  construction.  The  supreme  court 
of  Ohio  say  in  relation  to  this  case  that  ^^  the  power  to  tax,  and  the  right  to 
limit  the  power,  were  both  admitted  by  counsel,  and  taken  for  granted  in  the 
consideration  of  the  case;  and  that  a  very  large  consideration  had  been  paid 
for  the  extension  of  the  franchise  and  the  exemption  of  the  stock  from  taxa- 
tion." In  relation  to  the  admissions  of  the  counsel,  it  may  be  said  that  they 
were  men  not  likely  to  admit  anything  to  the  prejudice  of  their  clients,  which 
could  be  successfully  opposed ;  nor  would  the  court,  on  a  constitutional  ques- 
tion, rest  their  judgment  on  the  admissions  of  counsel.    Whether  the  considera- 
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tion  paid  by  the  banks  was  large  or  small,  we  suppose  was  nbt  a  matter  for  the 
court,  as  the  motives  or  consideration  which  induced  a  sovereign  state  to  make 
a  contract  cannot  be  inquired  into,  as  affecting  the  validity  of  the  act. 

In  the  argument,  the  case  of  Providence  Bank  v.  Biliings  was  referred  to  (4 
Pet,  561 ;  §§  2321-24,  infra).  This  reference  impresses  me  with  the  shortness 
and  uncertainty  of  human  life.  Of  all  the  judges  on  this  bench,  when  that 
decision  was  given,  I  am  the  only  survivor.  From  several  circumstances,  the 
principles  of  that  case  were  strongly  impressed  upon  my  memory,  and  I  was 
surprised  when  it  was  cited  in  support  of  the  doctrines  maintained  in  the  case 
before  us.  The  priiu5iple  held  in  that  case  was  that  where  there  was  no  ex- 
emption from  taxation  in  the  charter,  the  bank  might  be  taxed.  This  was  the 
unanimous  opinion  of  the  judges,  but  no  one  of  them  doubted  that  the  legisla- 
ture had  the  power,  in  the  charter  or  otherwise,  from  motives  of  public  policy, 
to  exempt  the  bank  from  taxation,  or  by  compact  to  impose  a  specific  tax  on 
it.  And  this  is  clear  from  the  language  of  the  court.  The  chief  justice  in 
that  case  says:  ^^That  the  taxing  power  is  of  vital  importance,  that  it  is  es- 
sential to  the  existence  of  government,  are  truths  which  it  cannot  be  necessary 
to  reaffirm.  They  are  acknowledged  and  asserted  by  all.  It  would  seem  that 
the  relinquishment  of  such  a  power  is  never  to  be  presumed.  Ko  one  can  con- 
trovert the  correctness  of  these  axioms."  The  relinquishment  of  such  a  power 
is  never  to  be  presumed ;  but  this  implies  it  may  be  relinquished,  or  taxable 
objects  may  be  exempted,  if  specially  provided  for  in  the  charter.  And  this  is 
still  more  clearly  expressed,  as  follows:  "  We  will  not  say  that  a  state  may 
not  relinquish  it;  that  a  consideration  sufficiently  valuable  to  induce  a  partial 
release  of  it  may  not  exist;  but  as  the  whole  community  is  interested  in  retain- 
ing it  undiminished,  that  community  has  a  right  to  insist  that  its  abandonment 
ought  not  to  be  presumed  in  a  case  in  which  the  deliberate  purpose  of  a  state 
to  abandon  it  does  not  appear." 

Such  a  case  was  not  then  before  the  court.  There  was  no  provision  in  the 
Providence  Bank  charter  which  exempted  it  from  taxation,  and  in  that  case 
the  court  could  presume  no  such  intention.  But  suppose,  in  the  language  of 
that  great  man,  '^  a  consideration  sufficiently  valuable  to  induce  a  partial  release 
of  it,  and  such  release  had  been  contained  in  the  charter,"  would  not  that  have 
been  held  sufficient?  And  of  the  sufficiency  of  the  consideration,  whether  it 
was  a  bonus  paid  by  the  bank,  or  in  supplying  a  sound  currency,  the  legisla- 
ture would  be  the  exclusive  judges.  This  would  constitute  a  contract  which 
a  legislature  could  not  impair.  The  above  case  is  a  strong  authority  against 
the  defendants.  Thd  chief  justice  further  says:  "Any  privileges  which  may 
exempt  the  corporation  from  the  burdens  common  to  individuals  do  not  flow 
necessarily  from  the  charter,  but  must  be  expressed  in  it,  or  they  do  not  exist." 
But  if  so  expressed,  do  they  not  exist? 

A  case  is  cited  from  Stourbridge  Canal  v.  Wheeley,  2  Barn.  &  Ad.,  793,  to 
show  that  no  implications  in  favor  of  chartered  rights  are  admissible.  Lord 
Tenterden  says:  "That  any  ambiguity  in  the  terms  of  the  contract  must  op- 
erate against  the  adventurers,  and  in  favor  of  the  public;  and  the  plaintiffs  can 
claim  nothing  that  is  not  clearly  given  them  by  the  act."  In  the  same  opin- 
ion his  lordship  said:  "Now  it  is  quite  certain  that  the  company  have  no 
right  expressly  to  receive  any  compensation,  except  the  tonnage  paid  for  goods 
carried  through  some  of  the  canals,  or  the  locks  on  the  canal,  or  the  collateral 
cuts,  and  it  is  therefore  incumbent  upon  them  to  show  that  they  have  a  right 

clearly  given  by  inference  from  some  of  the  other  clauses."    Neither  this, 
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the  Rhode  Island  Bank  case,  nor  Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.,  420  (§§  2058-82,  a^cpra\  affords  any  aid  to  the  doctrines  maintained,  with 
the  single  exception  that  a  right  set  up  under  a  grant  must  clearly  appear,  and 
cannot  be  presumed ;  and  this  has  not  been  controverted. 

That  a  state  has  power  to  make  a  contract  which  shall  bind  it  in  future  is  so 
universally  held  by  the  courts  of  the  United  States  and  of  the  states  that  a 
general  citation  of  authorities  is  unnecessary  on  the  subject.  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.,  518  (§§  2099-2117,  8upra)\  Terrett  v.  Taylor,  9 
Cranch,  43;  Town  of  Pawlet,  9  Cranch,  292.  Mr.  Justice  Blackstone  says,  2 
Bl.  Com.,  37:  ^'That  the  same  franchise  that  has  before  been  granted  to  one 
cannot  be  bestowed  on  another,  because  it  would  prejudice  the  former  grant." 
In  The  King  v,  Pasmore,  3  Term  R.,  240,  Lord  Kenyon  says  that  an  existing 
corporation  cannot  have  another  charter  obtruded  upon  it,  or  a<K3ept  the  whole 
or  any  part  of  the  new  charter.  The  reason  of  this,  it  is  said,  is  obvious.  A 
charter  is  a  contract,  to  the  validity  of  which  the  consent  of  both  parties  is 
essential,  and  therefore  it  cannot  be  altered  or  added  to  without  consent. 

§  2250.  The  power  to  make  a  co7itract  is  an  inherent  power  in  a  state. 

There  is  no  constitutional  objection  to  the  exercise  of  the  power  to  make  a 
binding  contract  by  a  state.  It  necessarily  exists  in  its  sovereignty,  and  it  has 
been  so  held  by  all  the  courts  in  this  country.  A  denial  of  this  is  a  denial  of 
state  sovereignty.  It  takes  from  the  state  a  power  essential  to  the  discharge 
of  its'  functions  as  sovereign.  If  it  do  not  possess  this  attribute,  it  could 
not  communicate  it  to  others.  There  is  no  power  possessed  by  it  more  essen- 
tial than  this.  Through  the  instrumentality  of  contracts,  the  machinery  of  * 
the  government  is  carried  on.  Money  is  borrowed  and  obligations  given  for 
payment.  Contracts  are  made  with  individuals  who  give  bonds  to  the  state. 
So  in  the  granting  of  charters.  If  there  be  any  force  in  the  argument  it 
applies  to  contracts  made  with  individuals  the  same  as  with  corporations. 
But  it  is  said  the  state  cannot  barter  away  any  part  of  its  sovereignty.  No 
one  ever  contended  that  it  could. 

§  2251.  A  state  legislature  has  absolute  power  to  select  the  objects  and  amount 
of  taxation, 

A  state,  in  granting  privileges  to  a  bank,  with  a  view  of  affording  a  sound 
currency  or  of  advancing  any  policy  connected  with  the  pubhc  interest,  exer- 
cises its  sovereignty,  and  for  a  public  purpose,  of  which  it  is  the  exclusive 
judge.  Under  such  circumstances,  a  contract  made  for  a  specific  tax,  as  in  the 
case  before  us,  is  binding.  This  tax  continues,  although  all  other  banks  should 
be  exempted  from  taxation.  Having  the  power  to  make  the  contract,  and 
rights  becoming  vested  under  it,  it  can  no  more  be  disregarded  nor  set  aside  by 
a  subsequent  legislature  than  a  grant  for  land.  This  act,  so  far  from  parting 
with  any  portion  of  the  sovereignty,  is  an  exercise  of  it.  Can  any  one  deny 
this  power  to  the  legislature?  Has  it  not  a  right  to  select  the  objects  of  taxa- 
tion and  determine  the  amount?  To  deny  either  of  these  is  to  take  away 
state  sovereignty.  It  must  be  admitted  that  the  state  has  the  sovereign  power 
to  do  this,  and  it  would  have  the  sovereign  power  to  impair  or  annul  a  contract 
so  made,  had  not  the  constitution  of  the  United  States  inhibited  the  exercise  of 
such  a  power.  The  vague  and  undefined  and  indefinable  notion  that  every 
exemption  from  taxation  or  a  specific  tax,  which  withdraws  certain  objects  from 
the  general  tax  law,  affects  the  sovereignty  of  the  state,  is  indefensible. 

There  has  been  rarely,  if  ever,  it  is  believed,  a  tax  law  passed  by  any  state 

in  the  Union  which  did  not  contain  some  exemptions  from  general  taxation. 

474 


EXEMPTION  FROM  TAXATION.  §2251. 

The  act  of  Ohio  of  the  25th  of  March,  1851,  in  the  fifty-eighth  section,  de- 
clared that  ^Hhe  provisions  of  that  act  shall  not  extend  to  any  joint-stock  com- 
pany which  now  is  or  may  hereafter  be  organized,  whoso  charter  or  act  of 
incorporation  shall  have  guarantied  to  such  company  an  exemption  from  taxa- 
tion, or  has  prescribed  any  other  as  the  exclusive  mode  of  taxing  the  same." 
Here  is  a  recognition  of  the  principle  now  repudiated.  In  the  same  act,  there 
are  eighteen  exemptions  from  taxation.  The  federal  government  enters  into 
an  arrangement  with  a  foreign  state  for  reciprocal  duties  on  imported  merchan- 
dise from  the  one  country  to  the  other.  Does  this  affect  the  sovereign  power 
of  either  state?  The  sovereign  power  in  each  was  exercised  in  making  the 
compact,  and  this  was  done  for  the  mutual  advantage  of  both  countries. 
Whether  this  be  done  by  treaty  or  by  law  is  immaterial.  The  compact  is 
made  and  it  is  binding  on  both  countries.  The  argument  is,  and  must  be,  that 
a  sovereign  state  may  make  a  binding  contract  with  one  of  its  citizens,  and,  in 
the  exercise  of  its  sovereignty,  repudiate  it.  The  constitution  of  the  Union, 
when  first  adopted,  made  states  subject  to  the  federal  judicial  power.  Could  a 
state,  while  this  power  continued,  being  sued  for  a  debt  contracted  in  its  sov- 
ereign capacity,  have  repudiated  it  in  the  same  capacity?  In  this  respect,  the 
constitution  was  very  properly  changed,  as  no  state  should  be  subject  to  the 
judicial  power  generally. 

Much  stress  was  laid  on  the  argument,  and  in  the  decisions  of  the  supreme 
court,  on  the  fact  that  the  banks  paid  no  bonus  for  their  charters,  and  that  no 
contract  can  be  binding  which  is  not  mutual.  This  is  a  matter  which  can  have 
no  influence  in  deciding  the  legal  question.  The  state  did  not  require  a  bonus, 
but  other  requisitions  are  found  in  the  charter,  which  the  legislature  deemed 
sufficient,  and  this  is  not  questionable  by  any  other  authority.  The  obligation 
is  as  strong  on  the  state  from  the  privileges  granted  and  accepted  as  if  a  bonus 
had  been  paid. 

Another  assumption  is  made  that  the  banks  are  taxed  as  property  is  taxed  in 
the  bands  of  individuals.  Ko  deduction,  it  appears,  is  made  from  banks  on 
account  of  debts  due  to  depositors  or  others,  whilst  debts  due  by  an  individual 
are  deducted  from  his  credits.  If  this  be  so,  it  places  banks  on  a  very  differ- 
ent footing  from  individuals.  The  power  of  taxation  has  been  compared  to 
that  of  eminent  domain,  and  it  is  said,  as  regards  the  question  before  us,  they 
are  substantially  the  same.  These  powers  exist  in  the  same  sovereignty,  but 
their  exercise  involves  diflFerent  principles.  Property  may  be  appropriated  for 
public  purposes,  but  it  must  be  paid  for.  Taxes  are  assessed  on  property  for 
the  support  of  the  government  under  a  legislative  act. 

We  were  not  prepared  for  the  position  taken  by  the  supreme  court  of  Ohio, 
that  "no  control  over  the  right  of  taxation  by  the  states  was  intended  to  be 
conferred  upon  the  general  government  by  the  section  referred  to,  or  any  other, 
except  in  relation  to  duties  upon  imports  and  exports."  This  has  never  been 
pretended  by  any  one.  The  section  referred  to  gives  the  federal  government 
no  power  over  taxation  by  a  state.  Such  an  idea  does  not  belong  to  the  case, 
and  the  argument  used,  we  submit,  is  not  legitimate.  We  have  power  only  to 
deal  with  contracts  under  the  tenth  section  of  the  first  article  of  the  constitu- 
tion, whether  made  by  a  state  or  an  individual;  if  such  contract  be  impaired  b^'' 
an  act  of  the  state,  such  act  is  void,  as  the  power  is  prohibited  to  the  state. 
This  is  the  extent  of  our  jurisdiction.  As  well  might  it  be  contended,  under 
the  above  section,  that  no  power  was  given  to  the  federal  government  to  regulate 
the  numberless  internal  concerns  of  a  state  which  are  the  subjects  of  contracts. 
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I 

With  those  concerns  we  have  nothing  to  do;  but  when  contracts  growing  out 
of  them  are  impaired  by  an  act  of  the  state,  under  the  federal  constitution,  we 
inquire  whether  the  act  complained  of  is  in  violation  of  it. 

§  2252.    When  the  supreme  court  will  follow  the  deciaiona  of  state  courts. 

The  rule  observed  by  this  court,  to  follow  the  construction  of  the  statute  of 
the  state  by  its  supreme  court,  is  strongly  urged.  This  is  done  when  we  are 
required  to  administer  the  laws  of  the  state.  The  established  construction  of  a 
statute  of  the  state  is  received  as  a  part  of  the  statute.  But  we  are  called  in 
the  case  before  us,  not  to  carry  into  eflFect  a  law  of  the  state,  but  to  test  the 
validity  of  such  a  law  by  the  constitution  of  the  Union.  We  are  exercising  an 
appellate  jurisdiction.  The  decision  of  the  supreme  court  of  the  state  is  before 
lis  for  revision,  and  if  their  construction  of  the  contract  in  question  impairs  its 
obligation,  we  are  required  to  reverse  their  judgment.  To  follow  the  construc- 
tion of  a  state  court,  in  such  a  case,  would  be  to  surrender  one  of  the  most  im- 
portant provisions  in  the  federal  constitution. 

There  is  no  jurisdiction  which  we  are  called  to  exercise,  of  higher  importance, 
nor  one  of  deeper  interest  to  the  people  of  the  states.  It  is,  in  the  emphatic 
language  of  Chief  Justice  Marshall,  a  bill  of  rights  to  the  people  of  the  states, 
incorporated  into  the  fundamental  law  of  the  Union.  And  whilst  we  have  all 
the  respect  for  the  learning  and  ability  which  the  opinions  of  the  judges  of  the 
supreme  court  of  the  state  command,  we  are  called  upon  to  exercise  our  own 
judgments  in  the  case.  In  the  discussion  of  the  principles  of  this  case,  we  have 
not  felt  ourselves  at  liberty  to  indulge  in  general  remarks  on  the  theory  of  our 
government.  That  is  a  subject  which  belongs  to  a  convention  for  the  forma- 
tion of  a  constitution;  and,  in  a  limited  view,  to  the  law-making  power.  The- 
ories depend  so  much  on  the  qualities  of  the  human  mind,  and  these  are  so 
diversified  by  education  and  habit,  as  to  constitute  an  unsafe  rule  for  judicial 
action.  Our  prosperity,  individuallj'^  and  nationally,  depends  upon  a  close 
adherence  to  the  settled  rules  of  law,  and  especially  to  the  great  fundamental 
law  of  the  Union. 

Having  considered  this  case  in  its  legal  aspects,  as  presented  in  the  arguments 
of  counsel,  and  in  the  views  of  the  supreme  court  at  the  state,  and  especially 
as  regards  the  rights  of  the  bank  under  the  charter,  we  are  brought  to  the  con- 
clusion that  in  the  acceptance  of  the  charter,  on  its  terms,  and  the  payment  of 
the  capital  stock,  under  an  agreement  to  pay  six  per  cent,  semi-annually  on  th^ 
dividends  made,  deducting  expenses  and  ascertained  losses,  in  lieu  of  all  taxes, 
a  contract  was  made  binding  on  the  state  and  on  the  bank;  and  that  the  tax 
law  of  1851,  under  which  a  higher  tax  has  been  assessed  on  the  bank  than  was 
stipulated  in  its  charter,  impairs  the  obligation  of  the  contract,  which  is  pro- 
hibited by  the  constitution  of  the  United  States,  and,  consequently,  that  the  act 
of  1851,  as  regards  the  tax  thus  imposed,  is  void.  The  judgment  of  the  supreme 
court  of  Ohio,  in  giving  effect  to  that  law,  is  therefore  reversed. 

Dissenting  opinion  by  Mb.  Justice  Cateont. 

This  is  a  contest  between  the  state  of  Ohio  and  a  portion  of  her  banking  in- 
stitutions, organized  under  a  general  banking  law,  passed  in  1845.  She  was 
then  a  w^ealthy  and  prosperous  community,  and  had  numerous  banks  which 
employed  a  large  capital,  and  were  taxed  by  the  general  laws  five  per  cent,  on 
their  dividends,  being  equal  to  thirty  cents  on  each  hundred  dollars'  worth  of 
stock,  supposing  it  to  be  at  par  value.  But  this  was  merely  a  state  tax  payable 
into  the  state  treasury.    The  old  banks  were  liable  to  taxes  for  county  pur- 
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poses  besides;  and  when  located  in  cities  or  towns,  for  corporation  taxes  also. 
These  two  items  usually  amounted  to  much  more  than  the  state  tax.  Such  was 
the  condition  of  Ohio  when  the  general  banking  law  was  passed  in  1845.  By 
this  act,  any  number  of  persons  not  less  than  five  might  associate  together,  by 
articles,  to  carry  on  banking.  The  state  was  laid  off  into  districts,  and  the  law 
prescribes  the  amount  of  stock  that  may  be  employed  in  each.  Every  county 
was  entitled  to  one  bank,  and  some  to  more.  Commissioners  were  appointed 
to  carry  the  law  into  effect.  It  was  the  duty  of  this  board  of  control  to  judge 
of  the  articles  of  association,  and  other  matters  necessary  to  put  the  banks  into 
operation.  Any  company  might  elect  to  become  a  branch  of  the  state  bank, 
or  to  be  a  separate  bank  disconnected  with  any  other.  Fifty  thousand  dollars 
was  the  minimum,  and  $500,000  the  maximum,  that  could  be  employed  in  any 
one  proposed  institution. 

By  the  fifty-first  section,  each  of  the  banking  companies  authorized  to  carry 
on  business  was  declared  to  be  a  body  corporate  with  succession  to  the  1st  day 
of  May,  1866,  with  general  banking  powers;  with  the  privilege  to  issue  notes 
of  $1  and  upwards  to  $100;  and  each  bank  was  required  to  have  *'on  hand  in 
gold  and  silver  coin,  or  their  equivalent,  one-half  at  least  of  which  shall  be  in 
gold  and  silver  coin  in  its  vault,  an  amount  equal  to  thirty  per  cent,  of  its  out- 
standing notes  of  circulation ;  and  whenever  the  specie  on  hand  or  its  equivalent 
shall  fall  below  twenty  per  cent,  of  the  outstanding  notes,  then  no  more  notes 
shall  be  circulated."  The  equivalent  to  specie  meant  deposits  that  might  be 
drawn  against  in  the  hands  of  eastern  banks,  or  bankers  of  good  credit.  In 
this  provision  consisted  the  great  value  of  the  franchise.  The  fifty-ninth  section 
declares  that  semi-annual  dividends  shall  be  made  by  each  bank  of  its  profits 
after  deducting  expenses;  and  the  sixtieth  section  provides  that  six  per  cent, 
per  annum  of  these  profits  shall  be  set  off  to  the  state,  '^  which  sum  or  amount 
so  set  off  shall  be.  in  lieu  of  all  taxes  to  which  such  company,  or  the  stock- 
holders thereof  on  account  of  stock  owned  therein,  would  otherwise  be  subject." 
This  was  equal  to  thirty-six  cents  per  annum  on  each  $100  of  stock  subscribed, 
supposing  it  to  yield  six  per  cent,  interest. 

By  an  act  of  1851,  it  was  declared  that  bank  stock  should  be  assessed  at  its 
true  value,  and  that  it  should  be  taxed  for  state,  county  and  city  purposes,  to 
the  same  extent  that  personal  property  was  required  to  be  taxed  at  the  place 
where  the  bank  was  located.  As  this  rate  was  much  more  than  that  prescribed 
by  the  sixtieth  section  of  the  act  of  1845,  the  bank  before  us  refused  to  pay 
the  excess,  and  suffered  herself  to  be  sued  by  the  tax  collector,  relying  on  the 
sixtieth  section,  above  recited,  as  an  irrepealable  contract  which  stood  protected 
by  the  constitution  of  the  United  States. 

It  is  proper  to  say  that  the  trifling  sum  in  dispute  in  this  cause  is  the  mere 
ground  of  raising  the  question  between  the  state  of  Ohio  and  some  fifty  of  her 
banks,  claiming  exemption  under  the  act  of  1845.  The  taxable  property  of 
these  banks  is  about  $18,000,000  according  to  the  auditor's  report  of  last  year, 
and  which  was  used  on  the  argument  of  this  cause  by  both  sides.  Of  course 
the  state  officers  and  other  tax-payers  assailed  the  corporations  claiming  the 
exemption,  and  various  cases  were  brought  before  the  supreme  court  of  Ohio, 
drawing  in  question  the  validity  of  the  act  of  1851,  in  so  far  as  it  increased  the 
taxes  of  the  banks  beyond  the  amount  imposed  by  the  sixtieth  section  of  the 
act  of  1845.  The  state  court  sustained  the  act  of  1851,  from  which  decision  a 
writ  of  error  was  prosecuted,  andXhe  cause  brought  to  this  court. 

The  opinions  of  the  state  court  have  be,en  laid  before  us  for  our  consideration ; 
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and  on  our  assent  or  dissent  to  them  the  case  depends.  The  first  question  made 
and  decided  in  the  supreme  court  of  Ohio  was  whether  the  sixtieth  section  of 
the  act  of  1845  purported  to  be,  in  its  terms,  a  contract  not  further  to  tax 
the  banks  organized  under  it  during  the  entire  term  of  their  existence.  The 
court  held  that  it  imported  no  such  contract;  and  with  this  opinion  I  con- 
cur. 

The  question  was  examined  by  the  judge  who  delivered  the  unanimous 
opinion  of  the  court,  in  the  case  of  Debolt  v.  Ohio  Life  Ins.  &  Trust  Co.,  1 
Ohio  St.,  564,  with  a  fairness,  ability  and  learning  calculated  to  command  the 
respect  of  all  those  who  have  his  opinion  to  review;  and  which  opinion  has,  as 
I  think,  construed  the  sixtieth  section  truly.  But,  as  my  brother  Campbell  has 
rested  his  opinion  on  this  section  without  going  beyond  it,  and  as  I  concur  in 
his  views,  I  will  not  further  examine  that  question,  but  adopt  his  opinion  in 
regard  to  it. 

§  2253.  The  legislature  of  a  state  has  no  poijoer  hy  a  contract  to  permanently 
surrender  the  right  to  tax  any  portion  of  the  property  of  its  citizens  and  bind 
future  legislatures  by  such  surrender. 

The  next  question  decided  by  the  state  court  is  of  most  grave  importance;  I 
give  it  in  the  language  of  the  state  court:  "  Had  the  general  assembly  power, 
under  the  constitution  then  in  force,  permanently  to  surrender,  by  contract, 
within  the  meaning  and  under  the  protection  of  the  constitution  of  the  United 
States,  the  right  of  taxation  over  any  portion  of  the  propert}'^  of  individuals 
otherwise  subject  to  it?"  On  which  proposition  the  court  proceeds  to  remark: 
"  Our  observations  and  conclusions  upon  this  question  must  be  taken  with  ref- 
erence to  the  unquestionable  facts,  that  the  act  of  1851  was  a  bona  fide  attempt 
to  raise  revenue  by  an  equal  and  uniform  tax  upon  propert}',  and  contained  no 
covert  attack  upon  the  franchise  of  these  institutions.  That  the  surrender  did 
not  relate  to  property  granted  by  the  state,  so  as  to  make  it  a  part  of  the  grant 
for  which  a  consideration  was  paid;  the  state  having  granted  nothing  but  the 
franchise,  and  the  tax  being  upon  nothing  but  the  money  of  individuals  invested 
in  the  stock ;  and  that  no  bonus  or  gross  sum  was  paid  in  hand  for  the  surren- 
der, so  as  to  leave  it  open  to  controversy  that  reasonable  taxes,  to  accrue  in 
future,  were  paid  in  advance  of  their  becoming  due.  What  effect  a  different 
state  of  facts  might  have,  we  do  not  stop  to  inquire.  Indeed,  if  the  attempt 
has  here  been  made,  it  is  a  naked  release  of  sovereign  power  without  any  con- 
sideration or  attendant  circumstance  to  give  it  strength  or  color;  and,  so  far  as 
we  are  advised,  is  the  first  instance  where  the  rights  and  interests  of  the  public 
have  been  entirely  overlooked." 

"Under  these  circumstances,  we  feel  no  hesitation  in  saying  the  general 
assembly  was  incompetent  to  such  a  task.  This  conclusion  is  drawn  from  a 
consideration  of  the  limited  authority  of  that  body,  and  the  nature  of  the 
power  claimed  to  be  abridged.  That  political  sovereignty,  in  its  true  sense, 
exists  only  with  the  people,  and  that  government  is  *  founded  on  their  sole 
authority,'  and  subject  to  be  altered,  reformed  or  abolished  only  by  them,  is  a 
political  axiom  upon  which  all  the  American  governments  have  been  based,  and 
is  expressly  asserted  in  the  bill  of  rights.  Such  of  the  sovereign  powers  with 
which  they  were  invested  as  they  deem  necessary  for  protecting  their  rights 
and  liberties,  and  securing  their  independence,  they  have  delegated  to  govern- 
ments created  by  themselves,  to  be  exercised  in  such  manner  and  for  such  pur- 
poses as  were  contemplated  in  the  delegation.  That  these  powers  can  neither 
be  enlarged  or  diminished  by  these  repositories  of  delegated  authority,  would 
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seem  to  result,  inevitably,  from  the  fundamental  maxim  referred  to,  and  to  be 
too  plain  to  need  argument  or  illustration. 

"If  they  could  be  enlarged,  government  might  become  absolute;  if  they 
could  be  diminished  or  abridged,  it  might  be  stripped  of  the  attributes  indis- 
pensable to  enable  it  to  accomplish  the  great  purposes  for  which  it  was  insti- 
tuted. And,  in  either  event,  the  constitution  would  be  made  either  more  or  less 
than  it  was  when  it  came  from  the  hands  of  its  authors;  being  changed  and 
subverted  without  their  action  or  consent.  In  the  one  event  its  power  for  evil 
might  be  indefinitely  enlarged;  while  in  the  other  its  capacity  for  good  might 
be  entirely  destroyed;  and  thus  become  either  an  engine  of  oppression,  or  an 
instrument  of  weakness  and  pusillanimity. 

"  The  government  created  by  the  constitution  of  this  state  (Ohio),  although 
not  of  enumerated,  is  yet  one  of  limited,  powers.  It  is  true,  the  grant  to  the 
general  assembly  of  legislative  authority'  is  general;  but  its  exercise  within 
that  limit  is  necessarily  restrained  by  the  previous  grant  of  certain  powers  to 
the  federal  government,  and  by  the  express  limitations  to  be  found  in  other 
parts  of  the  instrument.  Outside  of  that  boundary,  it  needed  no  express  lim- 
itations, for  nothing  was  granted.  Hence  this  court  held,  in  Cincinnati,  etc., 
K.  R  v.  Clinton  Co.,  1  Ohio  St.,  77,  that  any  act  passed  by  the  general  assembly 
not  falling  fairly  within  the  scope  of  'legislative  authority,'  was  as  clearly 
void  as  though  expressly  prohibited.  So  careful  was  the  convention  to  enforce 
this  principle,  and  to  prevent  the  enlargement  of  the  granted  powers  by  construc- 
tion or  otherwise,  that  they  expressly  declared  in  article  8,  section  28 :  *  To  guard 
against  the  transgression  of  the  high  powers  we  have  delegated,  we  declare 
that  all  powers,  not  hereby  delegated,  remain  with  the  people.'  When,  there- 
fore, the  exercise  of  any  power  by  that  body  is  questioned,  its  validity  must  be 
determined  from  the  nature  of  the  power,  connected  with  the  manner  and  pur- 
pose of  its  exercise.  What,  then,  is  the  taxing  power?  And  to  what  extent, 
and  for  what  purposes,  has  it  been  conferred  upon  the  legislature?  That  it  is  a 
power  Incident  to  sovereignty  —  *a  power  of  vital  importance  to  the  very 
existence  of  every  government '  —  has  been  as  often  declared  as  it  has  been 
spoken  of.  Its  importance  is  not  too  strongly  represented  by  Alexander  Ham- 
ilton, in  the  thirtieth  number  of  the  Federalist,  when  he  says:  'Money  is  with 
propriety  considered  as  the  vital  principle  of  the  body  politic;  as  that  which 
sustains  its  life  and  motion,  and  enables  it  to  perform  its  most  important  func- 
tions. A  complete  power,  therefore,  to  procure  a  regular  and  adequate  supply 
of  revenue,  as  far  as  the  resources  of  the  community  will  permit,  may  be  re- 
garded as  an  indispensable  ingredient  in  every  constitution.  From  a  deficiency 
in  this  particular,  one  of  two  evils  must  ensue;  either  the  people  must  be  sub- 
jected to  continual  plunder,  as  a  substitute  for  a  more  eligible  mode  of  supply- 
ing the  public  wants,  or  the  government  must  sink  into  a  fatal  atrophy,  and  in 
a  short  course  of  time  perish.' 

**This  poweris  not  to  be  distinguished,  in  any  particular  material  to  the  pres- 
ent inquiry,  from  the  power  of  eminent  domain.  Both  rest  upon  the  same 
foundation, —  both  involve  the  taking  of  private  property, —  and  both,  to  a 
limited  extent,  interfere  with  the  natural  right  guarantied  by  the  constitution, 
of  acquiring  and  enjoying  it.  But  as  this  court  has  already  said,  in  the  case 
referred  to,  ^  neither  can  be  classed  amongst  the  independent  powers  of  govern- 
ment, or  included  in  its  objects  and  ends.'  No  government  was  ever  created 
for  the  purpose  of  taking,  taxing  or  otherwise  interfering  with  the  private 

property  of  its  citizens.     'But  charged  with  the   accomplishment  of  great 
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objects' necessary  to  the  safety  and  prosperity  of  the  people,  these  rights  attach 
as  incidents  to  those  objects,  and  become  indispensable  means  to  the  attain- 
ment of  those  ends.'  They  can  only  be  called  into  being  to  attend  the 
independent  powers,  and  can  never  be  exercised  without  an  existing  neces- 
sity. 

•*To  sustain  this  power  in  the  general  assembly  would  be  to  violate  all  the 
great  principles  to  which  I  have  alluded.  It  would  aflSrm  its  right  to  deal  in, 
and  barter  away,  its  sovereign  right  of  the  state,  and  thereby,  in  effect,  to 
change  the  constitution.  When  the  general  assembly  of  1845  convened,  it 
found  the  state  in  the  unquestionable  possession  of  the  sovereign  right  of  tax- 
ation, for  the  accomplishment  of  its  lawful  objects,  extending  to  ^all  the  per- 
sons and  property  belonging  to  the  body  politic' " 

When  its  successor  convened  in  1846,  under  the  same  constitution,  and  to  leg- 
islate for  the  same  people,  if  this  defense  is  available,  it  found  the  state  shorn 
of  this  power  over  fifteen  or  twenty  millions  of  property,  still  within  its  juris- 
diction and  protected  by  its  laws.  This  and  each  succeeding  legislature  had 
the  same  power  to  surrender  the  right  as  to  any  and  all  other  property ;  until 
at  length  the  government,  deprived  of  everj'thing  upon  which  it  could  operate 
to  raise  the  means  to  attain  its  necessary  ends,  by  the  exercise  of  its  granted 
powers,  would  have  worked  its  own  inevitable  destruction,  beyond  all  power 
of  remedy,  either  by  the  legislature  or  the  people.  It  is  no  answer  to  this  to 
say  that  confidence  must  be  reposed  in  the  legislative  body,  that  it  will  not 
thus  abuse  the  power. 

"But  in  the  language  of  the  court,  in  McCuUoch  v.  State  of  Maryland, 
4  Wheat.,  316  (§§  380-398,  supra),  « is  this  a  case  of  confidence? '  "  "  For  every 
surrender  of  the  right  to  tax  particular  property  not  only  tends  to  paralyze 
the  government,  but  involves  a  direct  invasion  of  the  rights  of  property  of 
the  balance  of  the  community;  since  the  deficiency  thus  created  must  be  made 
up  by  larger  contributions  from  them  to  meet  the  public  demand." 

The  foregoing  are  some  of  the  reasonings  of  the  state  court  on  the  consid- 
eration here  involved.  With  these  views  I  concur,  and  will  add  some  of  my 
own.  The  first  is:  "That  acts  of  parliament  derogatory  from  the  power  of 
subsequent  legislatures  are  not  binding.  Because  (as  Blackstone  says)  the 
legislature  being  in  truth  the  sovereign  power,  is  always  equal,  always  abso- 
lute; and  it  acknowledges  no  superior  on  earth,  which  the  prior  legislature  mast 
have  been,  if  its  ordinances  could  bind  a  subsequent  parliament.  And  upon  the 
same  principle  Cicero,  in  his  letters  to  Atticus,  treats  with  proper  contempt 
these  restraining  clauses  which  endeavor  to  tie  up  the  hands  of  succeeding  leg- 
islatures. When  you  repeal  the  law  itself,  says  he,  you  at  the  same  time  repeal 
the  prohibitory  clause  which  guards  against  repeal" 

If  this  is  so  under  the  British  government,  how  is  it  in  Ohio?  Her  supreme 
court  holds  that  the  state  constitution  of  1802  expressly  prohibited  one  legis- 
lature from  restraining  its  successors  by  the  indirect  means  of  contracts  exempt- 
ing certain  property  from  taxation.  The  court  says :  Power  to  exempt  property 
was  reserved  to  the  people;  they  alone  could  exempt  by  an  organic  law.  That 
is  to  say,  by  an  amended  constitution.  The  clause  mainly  relied  on  declares 
"  that  all  powers  not  delegated  remain  with  the  people."  Kow  it  must  be 
admitted  that  this  clause  has  a  meaning;  and  it  must  also  be  conceded,  as  I 
think,  that  the  supreme  court  of  Ohio  has  the  uncontrollable  right  to  declare 
what  that  meaning  is;  and  that  this  court  has  just  as  little  right  to  question 
that  construction  as  the  supreme  court  of  Ohio  has  to  question  our  constructioa 
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of  the  constitution  of  the  United  States.  In  my  judgment,  the  construction 
of  the  court  of  Ohio  is  proper;  but,  if  I  believed  otherwise,  I  should  at  once 
acquiesce.  Let  us  look  at  the  matter  fairly  and  truly  as  it  is,  and  see  what  a 
different  course  on  the  part  of  this^ court  would  lead  to;  nay,  what  Ohio  is  bound 
to  do  in  self-defense  and  for  self-preservation  under  the  circumstances. 

In  1845  a  general  banking  law  is  sought  at  the  hands  of  the  legislature, 
where  five  dollars  in  paper  can  be  circulated  for  every  dollar  in  spacie  in  the 
bank,  or  on  deposit  in  eastern  banks  or  with  brokers.  One  dollar  notes  are 
authorized;  every  county  in  the  state  is  entitled  to  a  bank,  and  the  large  ones 
to  several;  the  tempting  lure  is  held  out  of  six  per  cent,  interest  on  five  hun- 
dred dollars  for  every  hundred  dollars  paid  in  as  stock:  thus  obtaining  a  profit 
of  twenty-four  dollars  on  each  hundred  dollars  actually  paid  in.  That  such  a 
bill  would  have  advocates  enough  to  pass  it  through  the  legislature,  all  experi- 
ence attests;  and  that  the  slight  tax  of  thirty-six  cents  on  each  hundred  dol- 
lars' worth  of  stock  subscribed  and  paid  was  deemed  a  privilege,  when  the 
existing  banks  and  other  property  were  taxed  much  higher,  is  plainly  manifest. 
As  was  obvious,  when  the  law  passed,  banks  sprang  up  at  once  —  some  fifty  in 
number,  having  a  taxable  basis  last  year  of  about  eighteen  millions.  The  elder 
and  safer  banks  were,  of  course,  driven  out,  and  new  organizations  sought, 
under  the  general  law,  by  the  stockholders.  From  having  constructed  large 
public  works,  and  made  great  expenditures,  Ohio  has  become  indebted  so  as  to 
require  a  very  burdensome  tax  on  every  species  of  property;  this  was  imposed 
by  the  act  of  1851,  and  on  demanding  from  these  institutions  their  equal  share, 
the  state  is  told  that  they  were  protected  by  a  contract  made  with  the  legisla- 
ture of  1845,  to  be  exempt  from  further  taxation,  and  were  not  bound  by  the 
late  law,  and,  of  course,  they  were  sued  in  their  own  courts.  The  supreme 
court  holds  that,  by  the  express  terms  of  the  state  constitution,  no  such  con- 
tract could  be  made  by  the  legislature  of  1845,  to  tie  up  the  hands  of  the  legis- 
lature of  1851.  And  then  tbe  banks  come  here  and  ask  our  protection  against 
this  decision,  which  declares  tbe  true  meaning  of  the  state  constitution.  It 
expressly  guaranties  to  the  people  of  Ohio  the  right  to  assemble,  consult  '^  and 
instruct  their  representatives  for  their  common  good;"  and  then  ^^  to  apply  to 
the  legislature  for  a  redress  of  grievances.''  It  further  declares  that  all  powers 
not  conferred  by  that  constitution  on  the  legislature  are  reserved  to  the  people. 
Now,  of  what  consequence  or  practical  value  will  these  attempted  securities  be, 
if  one  legislature  can  restrain  all  subsequent  ones  by  contracting  away  tbe 
sovereign  power  to  which  instructions  could  apply? 

The  question  whether  the  people  have  reser^red  this  right  so  as  to  hold  it  in 
their  own  hands,  and  thereby  be  enabled  to  regulate  it  by  instructions  to  a 
subsequent  legislature  (or  by  a  new  constitution),  is  a  question  that  has  been 
directly  raised  only  once,  in  any  state  of  the  Union,  so  far  as  I  know.  In  the 
case  of  Brewster  v.  Hough,  10  N.  II.,  138,  it  was  raised,  and  Chief  Justice 
Parker,  in  delivering  the  opinion  of  the  court  in  a  case  in  all  respects  like  the 
one  before  us,  says:  ^^That  it  is  as  essential  that  the  public  faith  should  be 
preserved  inviolate  as  it  is  that  individual  grants  and  contracts  should  be  main- 
tained and  enforced.  But  there  is  a  material  diflFerence  between  the  right  of  a 
legislature  to  grant  lands^  or  corporate  powers,  or  money,  and  a  right  to  grant 
away  the  essential  attributes  of  sovereignty  or  rights  of  eminent  domain. 
These  do  not  seem  to  furnish  the  subject-matter  of  a  contract." 

This  court  sustained  the  principle  announced  by  the  supreme  court  of  New 
Hampshire,  in  the  West  River  Bridge  Co.  v.  Dix,  6  How.,  507  (§§  2188-90, 
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Mupra).  A  charter  for  one  hundred  years,  incorporating  a  bridge  company,  had 
been  granted ;  the  bridge  was  built  and  enjoyed  by  the  company.  Then  an- 
other law  was  passed  authorizing  public  roads  to  be  laid  out,  and  free  bridges 
to  be  erected;  the  commissioners  appropriated  the  West  River  Bridge  and 
made  it  free;  the  supreme  court  of  Vermont  sustained  the  proceeding  on  a  re- 
view of  that  decision.  And  this  court  held  that  the  first  charter  was  a  con- 
tract securing  the  franchises  and  property  in  the  bridge  to  the  eompany,  bnt 
that  the  first  legislature  could  not  cede  away  the  sovereign  right  of  eminent 
domain,  and  that  the  franchises  and  property  could  be  taken  for  the  uses  of 
free  roads  and  bridges  on  compensation  being  made. 

Where  the  distinction  lies,  involving  a  principle,  between  that  case  and  this, 
I  cannot  perceive,  as  every  tax-payer  is  compensated  by  the  sectwity  and  com- 
fort government  affords.  The  political  necessities  for  money  are  constaat  and 
more  stringent  in  favor  of  the  right  of  taxation;  its  exercise  is  required  daily 
to  sustain  the  government.  But  in  the  essential  attributes  of  sovereignty  the 
right  of  eminent  domain  and  the  right  of  taxation  are  not  distinguishable.  If 
the  West  River  Bridge  Case  can  be  sound  constitutional  law  (as  I  think  it  is), 
then  it  must  be  true  that  the  supreme  court  of  Ohio  is  right  in  holding  that 
the  legislature  of  1845  could  not  deprive  the  legislature  of  1851  of  its  sovereign 
powers  or  of  any  part  of  them.  It  is  insisted  that  the  case  of  The  State  of  Ohio 
V.  Commercial  Bank  of  Cincinnati,  7  Ohio,  125,  has  held  otherwise.  This  is. 
clearly  a  mistake.  The  state  in  that  case  raised  no  question  as  to  the  right  of 
one  legislature  to  cede  the  sovereign  power  to  a  corporation,  and  tie  up  the 
hands  of  all  subsequent  legislatures;  no  such  constitutional  question  ent^ed 
into  the  decision;  nor  is  any  allusion  made  to  it  in  the  opinion  of  the  con rt. 
It  merely  construed  the  acts  of  assembly,  and  held  that  a  contract  did  exist,  on 
the  ground  that  by  the  charter  the  b^nk  was  taxed  four  per  cent. ;  and  there- 
fore the  charter  must  be  enforced,  as  this  rate  of  taxation  adhered  to  the 
charter  and  excluded  a  higher  imposition. 

It  would  be  most  unfortunate  for  any  court,  and  especially  for  this  one,  to 
hold  that  a  decision  affecting  a  great  constitutional  consideration,  involving  the 
harmony  of  the  Union  (as  this  case  obviously  does),  should  be  concluded  by  a 
decision  in  a  case  where  the  constitutional  question  was  not  raised  by  eonnsel; 
and  so  far  from  being  considered  by  the  court,  was  never  thought  of;  such  a 
doctrine  is  altogether  inadmissible.  And  in  this  connection  I  will  say  that 
there  are  two  cases  decided  by  this  court  (and  relied  on  by  the  plaintiff  in 
error),  in  regard  to  which  similar  remarks  apply.  The  first  one  is  that  of  New 
Jersey  v.  Wilson,  7  Cranch,"  164  (§  2295,  infra).  An  exchange  of  lands  took 
place  in  1758  between  the  British  colony  of  New  Jersey  and  a  small  tribe  of 
Indians  residing  there.  The  Indians  had  the  land  granted  to  them  by  an  act 
of  the  colonial  legislature  which  exempted  it  from  taxes.  They  afterwards 
sold  it  and  removed.  In  1804  the  state  legislatnre  taxed  these  lands  in  the 
hands  of  the  purchasers;  they  were  proceeded  against  for  the  taxes,  and  a 
judgment  rendered  declaring  the  act  of  1804  valid.  In  1812  the  judgment 
was  brought  before  this  court,  and  the  case  submitted  on  the  part  of  the 
plaintiff  in  error  without  argument,  no  one  appearing  for  New  Jersey.  This 
court  held  the  British  contract  with  the  Indians  binding;  and,  secondly,  that 
it  run  with  the  land,  which  was  exempt  from  taxation  in  the  hands  of  the  pur- 
chasers. No  question  was  raised  in  the  supreme  court  of  New  Jersey,  nor 
decided  there,  or  in  this  court,  as  to  the  constitutional  qnestion  of  one  legisla- 
ture having  authority  to  deprive  a  succeeding  one  of  sovereign  power.    The 
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qQestion  was  not  considered,  nor  does  it  seem  to  have  been  thought  of  in  the 
state  court  or  here. 

The  next  case  is  Gordon's  Case,  3  How.,  144.  What  questions  were  there 
presented  on  the  part  of  the  state  of  Maryland  does  not  appear  in  the  report 
of  the  case,  but  I  have  turned  to  them  in  the  record  to  see  how  they  were 
made  in  the  state  courts.    They  are  as  follows : 

"1.  That  at  the  time  of  passing  the  general  assessment  law  of  1841  there 
was  no  contract  existing  between  the  state  and  the  banks,  or  any  of  them,  or 
the  stockholders  therein,  or  any  of  them,  by  which  any  of  the  banks  or  stock- 
holders can  claim  an  exemption  from  the  taxation  imposed  upon  them  by  the 
said  act  of  1841." 

*'2.  That  the  contract  between  the  state  and  the  old  banks,  if  there  be 
any  contract,  extends  only  to  an  exemption  from  further  ^  taxes  or  burdens '  of 
the  corporate  privileges  of  banking,  and  does  not  exempt  the  property,  either 
real  or  personal,  of  said  banks,  or  the  individual  stockholders  therein." 

^^  3.  That  even  if  the  contract  should  be  construed  to  exempt  the  real  and 
personal  property  of  the  old  banks,  and  the  property  of  the  stockholders 
therein,  yet  such  exemption  does  not  extend  to  the  new  banks,  or  those  char- 
tered since  1830,  and,  moreover,  that  the  power  of  revocation  in  certain  cases 
in  these  charters  reserves  to  the  state  the  power  of  passing  the  general  assess- 
ment law." 

^4.  That  the  imposition  of  a  tax  of  twenty  cents  upon  every  $100  worth  of 
property,  upon  both  the  old  and  new  banks,  under  the  said  assessment  law,  is 
neither  unequal  nor  oppressive,  nor  in  violation  of  the  bill  of  rights." 

'*  5.  That  taxation  upon  property  within  the  state,  wherever  the  owners  may 
reside,  is  not  against  the  bill  of  rights." 

On  these  legal  propositions  the  opinion  here  given  sets  out  by  declaring  that 
'« the  question,  however,  which  this  court  is  called  on  to  decide,  and  to  which 
our  decision  will  be  confined,  is.  Are  the  shareholders  in  the  old  and  new  banks 
liable  to  be  taxed  under  the  act  of  1841  on  account  of  the  stock  which  they 
own  in  the  banks? "  The  following  paragraph  is  the  one  relied  on  as  adjudging 
the  question  that  the  taxing  power  may  be  embodied  in  a  charter  and  con- 
tracted away  as  private  property,  to  wit:  '*  Such  a  contract  is  a  limitation  on 
the  taxing  power  of  the  legislature  making  it,  and  upon  succeeding  legislatures, 
to  impose  any  further  tax  on  the  franchise."  **But  why,  when  bought,  as  it 
becomes  property,  may  it  not  be  taxed  as  land  is  taxed  which  has  been  bought 
from  the  state,  was  repeatedly  asked  in  the  course  of  the  argument.  The 
reason  is  tbat  every  one  buys  land  subject,  in  his  own  apprehension,  to  the  great 
law  of  necessity,  that  we  must  contribute  from  it  and  all  of  our  property  some- 
thing to  maintain  the  state.  But  a  franchise  for  banking,  when  bought,  the 
price  is  paid  for  the  use  of  the  privilege  whilst  it  lasts,  and  any  tax  upon  it 
would  substantially  be  an  addition  to  the  price." 

As  the  case  came  up  from  the  supreme  court  of  Maryland,  this  court  bad 
power  merely  to  re-examine  the  questions  raised  in  the  court  below  and  decided 
there.  All  that  is  asserted  in  the  opinion  beyond  this  is  outside  of  the  case  of 
which  this  court  had  jurisdiction,  and  is  only  so  far  to  be  respected  as  it  is  sus- 
tained by  sound  reasoning;  but  its  dicta  are  not  binding  as  authority;  and  so 
the  supreme  court  of  Maryland  held  in  the  case  of  The  Mayor,  etc.,  of  Balti- 
more V.  Baltimore  &  Ohio  B.  Co.,  6  Gill,  288.  The  state  of  Maryland  merely 
asked  to  have  her  statutes  construed,  and  if  by  their  true  terms  she  had  prom- 
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ised  to  exempt  the  stockholders  of  her  banks  from  taxation)  then  she  claimed 
no  tax  of  them.  She  took  no  shelter  under  constitutional  objections,  but 
guardedly  avoided  doing  so. 

If  an  expression  of  opinion  is  authority  that  binds,  regardless  of  the  case 
presented,  then  we  are  as  well  bound  the  other  way  by  another  quite  equal  au- 
thority. In  the  case  of  East  Hartford  v.  Hartford  Bridge  Co.,  10  How.,  635 
(§§  2083-86,  8upra\  Mr.  Justice  Woodbury,  delivering  the  opinion  of  the  court, 
says :  The  case  of  Goszler  v.  Corporation  of  Georgetown,  6  Wheat.,  596,  598, 
^^  appears  to  settle  the  principle  that  a  legislative  body  cannot  part  with  its 
powers  by  any  proceeding  so  as  not  to  be  able  to  continue  the  exercise  of  them. 
It  can,  and  should,  exercise  them  again  and  again,  as  often  as  the  public  inter- 
ests require."  .  .  .  "Its  members  are  made  by  the  people  agents  or  trustees 
for  them  on  this  subject,  and  can  possess  no  authority  to  sell  or  grant  their 
power  over  the  trust  to  others."  The  Hartford  case  was  brought  here  from 
the  supreme  court  of  Connecticut,  by  a  writ  of  error,  on  the  ground  that  East 
Hartford  held  a  ferry  right  secured  by  a  legislative  act  that  was  a  private  con- 
tract. But  this  court  held,  among  other  things,  that,  by  a  true  construction  of 
the  state  laws,  no  such  contract  existed;  so  that  this  case  cannot  be  relied  on 
as  binding  authority  more  than  Gordon's  case.  If  fair  reasoning  and  clearness 
of  statement  are  to  give  any  advantage*,  then  the  Hartford  case  has  that  ad- 
vantage over  Gordon's  case. 

It  is  next  insisted  that  the  state  legislature  have  in  many  instances,  and  con- 
stantly, discriminated  among  the  objects  of  taxation;  and  have  taxed  and  ex- 
empted according  to  their  discretion.  This  is  most  true.  But  the  matter  under 
discussion  is  aside  from  the  exercise  of  this  undeniable  power  in  the  legislature. 
The  question  is  whether  one  legislature  can,  by  contract,  vest  the  sovereign 
power  of  a  right  to  tax  in  a  corporation  as  a  franchise,  and  withhold  the  same 
power  that  legislature  had  to  tax,  from  all  future  ones?  •  Can  it  pass  an  irre- 
pealable  law  of  exemption?  General  principles,  however,  h^ve  little  applica- 
tion to  the  real  question  before  us,  which  is  this:  Has  the  constitution  of  Ohio 
withheld  from  the  legislature  the  authority  to  grant,  by  contract  with  individ- 
uals, the  sovereign  power;  and  are  we  bound  to  hold  her  constitution  to  mean 
as  her  supreme  court  has  construed  it  to  mean?  If  the  decisions  in  Ohio  have 
settled  the  question  in  the  affirmative,  that  the  sovereign  political  power  is  not 
the  subject  of  an  irrepealable  contract,  then  few  will  be  so  bold  as  to  deny  that 
it  is  our  duty  to  conform  to  the  construction  they  have  settled ;  and  the  only 
objection  to  conformity  that  I  suppose  could  exist  with  any  one  is,  that  the 
construction  is  not  settled.     How  is  the  fact? 

The  refusal  of  some  fifty  banks  to  pay  their  assessed  portion  of  the  revenue 
for  the  year  1851  raised  the  question  for  the  first  time  in  the  state  of  Ohio; 
since  then  the  doctrine  has  been  maintained  in  various  cases,  supported  unani- 
mously by  all  the  judges  of  the  supreme  court  of  that  state,  in  opinions  deeply 
considered,  and  manifesting  a  high  degree  of  ability  in  the  judges,  as  the  ex- 
tract from  one  of  them,  above  set  forth,  abundantly  shows.  If  the  construc- 
tion of  the  state  constitution  is  not  settled,  it  must  be  owing  to  the  recent  date 
of  the  decisions.  An  opinion  proceeding  on  this  hypothesis  will,  as  I  think, 
involve  our  judgment  now  given  in  great  peril  hereafter;  for  if  the  courts  of 
Ohio  do  not  recede,  but  firmly  adhere  to  their  construction  until  the  decisions 
now  existing  gain  maturity  and  strength  by  time,  and  the  support  of  other 
adjudications  conforming  to  them,  then  it  must  of  necessity  occur  that  this 
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court  will  be  eventually  com{)elled  to  hold  that  the  construction  is  settled  in 
Ohio,  when  it  must  be  followed  to  avoid  conflict  between  the  judicial  powers 
of  that  state  and  the  Union,  an  evil  that  prudence  forbids. 

1.  The  result  of  the  foregoing  opinion  is,  that  the  sixtieth  section  of  the  gen- 
eral banking  law  of  1845  is,  in  its  terms,  no  contract  professing  to  bind  the 
legislature  of  Ohio  not  to  change  the  mode  and  amount  of  taxation  on  the 
banks  organized  under  this  law;  and  for  this  conclusion  I  rely  on  the  reasons 
stated  by  ray  brother  Campbell,  in  his  opinion,  with  which  I  concur.  2.  That, 
according  to  the  constitution  of  all  the  states  of  this  Union,  and  even  of  the 
British  parliament,  the  sovereign  political  power  is  not  the  subject  of  contract 
so  as  to  be  vested  in  an  irrepealable  charter  of  incorporation,  and  taken  away 
from,  and  placed  beyond  the  reach  of,  future  legislatures;  that- the  taxing 
power  is  a  political  power  of  the  highest  class,  and  each  successive  legislature 
having  vested  in  it,  unimpaired,  all  the  political  powers  previous  legislatures 
had,  is  authorized  to  impose  taxes  on  all  property  in  the  state  that  its  constitu- 
tion does  not  exempt.  It  is  undeniably  true  that  one  legislature  may,  by  a 
charter  of  incorporation,  exempt  from  taxation  the  property  of  the  corpora- 
tion in  part,  or  in  whole,  and  with  or  without  consideration;  but  this  exemp* 
tion  will  only  last  until  the  necessities  of  the  state  require  its  modification  or 
repeal. 

3.  But  if  I  am  mistaken  in  both  these  conclusions,  then  I  am  of  opinion  that, 
by  the  express  provisions  of  the  constitution  of  Ohio  of  1802,  the  legislature 
of  that  state  had  withheld  from  its  powers  the  authority  to  tie  up  the  hands  of 
subsequent  legislatures  in  the  exercise  of  the  powers  of  taxation,  and  this  opin- 
ion rests  on  judicial  authority  that  this  court  is  bound  to  follow ;  the  supreme 
court  of  Ohio  having  held,  by  various  solemn  and  unanimous  decisions,  that 
the  political  power  of  taxation  was  one  of  those  reserved  rights  intended  to  be 
delegated  by  the  people  to  each  successive  legislature,  and  to  be  exercised  alike 
by  every  legislature  according  to  the  instructions  of  the  people.  This  being 
the  true  meanmg  of  the  nineteenth  and  twenty-eighth  sections  of  the  bill  of 
rights,  forming  part  of  the  constitution  of  1802;  one  section  securing  the  right 
of  instructing  representatives,  and  the  other  protecting  reserved  rights  held  by 
the  people.  Whether  this  construction  given  to  the  state  constitution  is  the 
proper  one  is  not  a  subject  of  inquiry  in  this  court;  it  belongs  exclusively  to 
the  state  courts,  and  can  no  more  be  questioned  by  us  than  state  courts  and 
judges  can  question  our  construction  of  the  constitution  of  the  United  States. 
For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  supreme  court  of 
Ohio  should  be  affirmed. 

Justices  Daniel  and  Campbell  dissented. 

OHIO  LIFE  INSURANCE  AND  TRUST  COMPANY  v.  DEBOLT. 

(16  Howard,  4KM51.    1858.) 

Error  to  the  Supreme  Conrt  of  Ohio. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facis. —  In  this  case  the  judgment  of  the  supreme  court  of  the 
state  of  Ohio  is  affirmed.  But  the  majority  of  the  court  who  give  this  judg- 
ment do  not  altogether  agree  in  the  principles  upon  which  it  ought  to  be  main- 
tained. I  proceed,  therefore,  to  state  my  own  opinion,  in  which  I  am  authorized 
U>  say  my  brother  Orier  entirely  concurs. 

In  1851  the  legislature  of  Ohio  passed  an  act  ^^  to  tax  banks,  and  bank  and 
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Other  stocks,  the  same  as  other  property."  The  act  makes  it  the  daty  of  the  presi- 
dent and  cashier  of  every  banking  institution  having  the  right  to  issiie  bills  or 
notes  for  circulation,  annually  to  list  and  return  to  the  assessor  in  the  township 
or  ward  where  the  bank  is  located,  the  amount  of  capital  and  stock  at  its  true 
valu6  in  money,  together  with  the  amount  of  surplus  and  contingent  fund  be- 
longing to  such  institution,  upon  which  the  same  amount  of  tax  is  to  be  levied 
and  paid  as  upon  the  property  of  individuals.  And  by  the  third  section  of  this 
act,  the  Ohio  Life  Insurance  and  Trust  Company  (the  plaintiff  in  error)  was 
brought  within  its  provisions,  and  subjected  to  the  payment  of  a  like  tax  in  all 
the  several  counties  where  its  capital  stock  was  loaned,  according  to  the  amount 
loaned  and  the  average  rate  of  taxation  in  each.  The  payment  of  this  tax  was 
resisted  by  the  plaintiff  in  error,  upon  the  ground  that  the  law  imposing  it  im- 
paired the  obligation  of  certain  contracts  previously  made  between  the  state 
and  the  corporation.  On  the  other  hand,  it  was  insisted,  on  behalf  of  the  state, 
that  the  right  of  taxation  cannot  be  so  aliened  by  mere  statute  as  to  prevent 
its  resumption  by  the  legislature  whenever  the  public  necessities  require;  and 
that  the  legislature  was  the  judge  of  the  public  necessity  in  such  cases. 

And,  further,  if  it  should  be  held  that  the  legislature  of  Ohio  had  the  power 
to  aliene  its  right  of  taxation,  yet  it  bad  not  exercised  it  in  this  instance;  and 
when  the  tax  in  question  was  levied,  there  was  no  previous  contract  between 
the  state  and  the  corporation  by  which  the  state  had  relinquished  the  right  to 
impose  it.  The  company  having  refused  to  pay  the  tax,  upon  the  ground 
above  stated,  the  defendant  in  error,  who  is  the  treasurer  of  Hamilton  county, 
in  which  the  corporation  is  located,  instituted  proceedings  to  enforce  its  collec- 
tion. And  upon  final  hearing  of  the  parties,  the  supreme  court  of  Ohio  de- 
cided in  favor  of  the  state,  and  directed  the  tax  to  be  paid,  together  with  the 
penalty  which  the  law  inflicted  for  its  detention.  It  is  to  revise  this  decree  of 
the  state  court  that  the  present  writ  of  error  is  brought.  This  brief  statement 
will  show  that  the  questions  which  arise  on  this  record  are  very  grave  ones. 
They  are  the  more  important,  because,  from  the  multitude  of  corporations  char- 
tered in  the  different  states,  and  the  privileges  and  exemptions  granted  to 
them,  questions  of  a  like  character  are  continually  arising,  and  ultimately 
brought  here  for  final  decision.  These  controversies  between  a  state  and  its 
own  corporations  necessarily  embarrass  the  legislation  of  the  state,  and  are  in- 
jurious to  the  individuals  who  have  an  interest  in  the  company.  And  as  the 
principles  upon  which  this  case  is  decided  will,  for  the  most  part,  equally  apply 
to  all  of  them,  it  is  proper  that  they  should  be  clearly  and  distinctly  stated.  I 
proceed  to  express  my  own  opinion  on  the  subject. 

§  2254.  Sovereignty  of  the  states. 

It  will  be  admitted  on  all  hands  that,  with  the  exception  bf  the  powers  sur- 
rendered by  the  constitution  of  the  United  Slates,  the  people  of  the  several 
states  are  absolutely  and  unconditionally  sovereign  within  their  respective  ter- 
ritories. It  follows  that  they  may  impose  what  taxes  they  think  proper  upon 
persons  or  things  within  their  dominion,  and  may  apportion  them  according  to 
their  discretion  and  judgment.  They  may,  if  they  deem  it  advisable  to  do  so, 
exempt  certain  descriptions  of  property  from  taxation,  and  lay  the  burden  of 
supporting  the  government  elsewhere.  And  they  may  do  this  in  the  ordinary 
forms  of  legislation  or  by  contract,  as  may  seem  best  to  the  people  of  the  state. 
There  is  nothing  in  the  constitution  of  the  United  States  to  forbid  it,  nor  any 
authority  given  to  this  court  to  question  the  right  of  a  state  to  bind  itself  by 
such  contracts,  whenever  it  may  think  proper  to  make  them. 
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§  2 8  55*  Restraints  upon  the  states. 

There  are  undoabtedly  fixed  and  immutable  principles  of  justice,  sound 
policy,  and  public  duty,  which  no  state  can  disregard  without  serious  injury  to 
the  community,  and  to  the  individual  citizens  who  compose  it.  And  contracts 
are  sometimes  incautiously  made  by  states,  as  well  as  individuals;  and  fran* 
cbises,  immunities  and  exemptions  from  public  burdens  improvidently  granted* 
But  whether  such  contracts  should  be  made  or  not  is  exclusively  for  the  con* 
sideration  of  the  state.  It  is  the  exercise  of  an  undoubted  power  of  sover- 
eignty which  has  not  been  surrendered  by  the  adoptioa  of  the  constitution  of 
the  United  States,  and  over  which  this  court  has  no  control.  For  it  can  never 
be  maintained  in  any  tribunal  in  this  country,  that  the  people  of  a  state,  in  the 
exercise  of  the  powers  of  sovereignty,  can  be  restrained  within  narrower  limits 
than  those  fixed  by  the  constitution  of  the  United  States,  upon  the  ground  that 
they  may  make  contracts  ruinous  or  injurious  to  themselves.  The  principle 
that  they  are  the  best  judges  of  what  is  for  their  own  interest  is  the  founda- 
tion of  our  political  institutions. 

§  2256.  Legislative  power  to  bind  the  state  hy  contracts. 

It  is  equally  clear,  upon  the  same  principle,  that  the  people  of  a  state  may, 
by  the  form  of  government  they  adopt,  confer  on  their  public  servants  and 
representatives  all  the  powers  and  rights  of  sovereignty  which  they  themselves 
possess;  or  may  restrict  them  within  such  limits  as  may  be  deemed  best  and 
safest  for  the  public  interest.  They  may  confer  on  them  the  power  to  charter 
banks  or  other  companies,  and  to  exempt  the  property  vested  in  them  from 
taxation  by  the  state  for  a  limited  time  during  the  continuance  of  their  char* 
ters,  or  accept  a  specified  amount  less  than  its  fair  share  of  the  public  burdens* 
This  power  may  be  indiscreetly  and  injudiciously  exercised.  Banks  and  other 
companies  may  be  exempted,  by  contract,  from  their  equal  share  of  the  taxes, 
under  the  belief  that  the  corporation  will  prove  to  be  a  public  benefit.  Experi- 
ence may  prove  that  it  is  a  public  injury.  Yet,  if  the  contract  was  within  the 
scope  of  the  authority  conferred  by  the  constitution  of  the  state,  it  is,  like  any 
other  contract  made  by  competent  authority,  binding  upon  the  parties.  Korean 
the  people  or  their  representatives,  by  any  act  of  theirs  afterwards,  impair  its 
obligation.  When  the  tontract  is  made,  the  constitution  of  the  United  States 
acts  upon  it,  and  declares  that  it  shall  not  be  impaired,  and  makes  it  the  duty. 
of  this  court  to  carry  it  into  execution.     That  duty  must  be  performed. 

This  doctrine  was  recognized  in  the  case  of  Billings  v.  Providence  Bank,  4 
Pet.,  514  (§§  2321-24,  infra\  and  again  in  the  case  of  Charles  River  Bridge 
Co.  V,  Warren  Bridge,  11  Pet.,  420  (§§  2058-82,  supra).  In  both  of  these  cases 
the  court,  in  the  clearest  terms,  recognized  the  power  of  a  state  legislature  to 
bind  the  state  by  contract;  and  the  cases  were  decided  against  the  corpora- 
tions, because,  according  to  the  rule  of  construction  in  such  cases,  the  privilege 
or  exemption  claimed  had  not  been  granted.  But  the  power  to  makd  the  con- 
tract was  not  questioned.  And  I  am  not  aware  of  any  decision  in  this  court 
calling  into  question  any  of  the  principles  maintained  in  either  of  these  two 
leading  cases.  On  the  contrary,  they  have  since,  in  the  case  of  Gordon  v. 
Appeal  Tax  Court,  3  How.,  133,  been  directly  reaffirmed.  The  question  in 
that  case  was  precisely  the  same  with  the  present  one;  that  is  to  say,  whether 
the  state  had  relinquished  its  right  of  taxation,  to  a  certain  extent,  in  its  char- 
ter to  a  bank?  The  court  held  that  it  had,  and  reversed  the  judgment  of  the 
state  court,  which  had  decided  to  the  contrary.  And  this  opinion  appears  to 
have  been  unanimous  —  for  no  dissent  is  entered. 
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Agaiti,  in  the  case  of  Richmond  R  Co.  v.  Louisa  R.  Co.,  13  How.,  71,  the 
question  was  whether  the  state  had  not,  by  its  charter  to  the  former,  contracted 
not  to  authorize  a  road  like  the  latter,  which  would  tend  to  diminish  the  num- 
ber of  passengers  traveling  upon  the  former  between  Richmond  and  Washing- 
ton. The  case,  therefore,  in  principle,  was  the  same  with  that  of  Charles  River 
Bridge  v.  Warren  Bridge;  and  it  was  decided  on  the  same  ground;  that  is,  that 
the  contract,  according  to  the  rule  of  construction  laid  down  in  Charles  River 
Bridge  case,  did  not  extend  to  such  a  road  as  was  authorized  by  the  charter  to 
the  Louisa  Railroad  Compauy.  But  the  opinion  of  the  majority  of  the  court 
is  founded  expressly  upon  the  assumption  that  the  legislature  might  bind  the 
state  by  such  a  contract;  and  the  three  judges  who  dissented  were  of  opinion 
not  only  that  the  legislature  might  bind  it,  but  that  it  had  bound  it;  and  tba^ 
the  charter  to  the  Louisa  Railroad  Company  violated  the  contract  and  impaired 
its  obligation.  They  adopted  a  rule  of  construction  more  favorable  to  the  cor- 
poration than  the  one  sanctioned  in  Charles  River  Bridge  v.  Warren  Bridge. 
It  seemed  proper,  on  this  occasion,  to  remark  more  particularly  upon  this  oase^ 
and  the  case  of  Gordon  v.  Appeal  Tax  Court,  because  the  last  mentioned  case 
was  a  restriction  upon  the  taxing  power  of  the  state,  and  the  other  a  restriction 
upon  its  power  to  authorize  useful  internal  improvements, —  the  two  together 
illustrating  and  confirming  the  principles  upon  which  Providence  Bank  v.  Bil- 
lings and  the  Charles  River  Bridge  case  were  decided.  There  are  other  cases 
upon  the  same  subject,  but  it  is  not  necessary  to  extend  this  opinion  by  refer- 
ring to  them.  It  is  sufficient  to  say  that  they  will  all  be  found  to  maintain  the 
same  principles  with  the  cases  above  mentioned,  and  that  there  is  no  one  case 
in  which  this  court  has  sanctioned  a  contrary  doctrine. 

I  have  dwelt  upon  this  point  more  at  length  because,  while  I  concur  in 
affirming  the  judgment  of  the  supreme  court  of  the  state  of  Ohio,  I  desire  that 
the  grounds  upon  which  I  give  that  opinion  should  not  be  misunderstood ;  for  I 
dissent  most  decidedly,  as  will  appear  by  this  opinion,  from  many  of  the  doctrines 
contained  in  the  opinions  of  some  of  my  brethren  who  concur  with  me  in 
affirming  this  judgment.  I  speak  of  the  opinions  they  have  expressed  in'  the 
case  of  The  Piqua  Bank,  as  well  as  in  this. 

§  2257.  Unless  authorised  to  do  so  by  the  constitution,  the  legislature  of  a  state 
cannot  deprive  a  future  legislature  of  the  power  to  impose  any  tax  they  think 
expedient  , 

The  powers  of  sovereignty  confided  to  the  legislative  body  of  a  state  are 
undoubtedly  a  trust  committed  to  them,  to  be  executed  to  the  best  of  their 
judgment  for  the  public  good;  and  no  one  legislature  can,  by  its  own  act,  dis- 
arm their  successors  of  any  of  the  powers  or  rights  of  sovereignty  confided  by 
the  people  to  the  legislative  body,  unless  they  are  authorized  to  do  so  by  the 
constitution  under  which  they  are  elected.  They  cannot,  therefore,  by  con- 
tract, deprive  a  future  legislature  of  the  power  of  imposing  any  tax  it  may 
deem  necessary  for  the  public  service  —  or  of  exercising  any  other  act  of  sov- 
ereignty confided  to  the  legislative  body,  unless  the  power  to  make  such  a 
contract  is  conferred  upon  them  by  the  constitution  of  the  state.  And  in  every 
controversy  on  this  subject  the  question  must  depend  on  the  constitution  of 
the  state,  and  the  extent  of  the  power  thereby  conferred  on  the  legislative 
body.  This  brings  me  to  the  question  more  immediately  before  the  court: 
Did  the  constitution  of  Ohio  authorize  its  legislature,  by  contract,  to  exempt 
this  company  from  its  equal  share  of  the  public  burdens  during  the  continuance 
of  its  charter?    The  supreme  court  of  Ohio,  in  the  cajse  before  us^  has  decided 
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that  it  did  not.  But  this  charter  was  granted  while  the  constitution  of  1S02 
was  in  force;  and  it  is  evident  that  this  decision  is  in  conflict  with  the  uniform 
construction  of  that  constitution  during  the  whole  period  of  its  existence.  It 
appears,  from  the  acts  of  the  legislature,  that  the  power  was  repeatedly  exer- 
cised while  that  constitution  was  in  force,  and  acquiesced  in  by  the  people  of 
the  state.  It  was  directly  and  distinctly  sanctioned  by  the  supreme  court  of 
the  state  in  the  case  of  State  v.  Commercial  Bank  of  Cincinnati,  7  Ohio,  125. 

§  2258.  When  a  contract  is  given  certain  efect  at  one  time  by  the  judicial 
tribunaia  of  a  state^  no  subsequent  actiony  legislative  or  Judicial^  can  affect  its 
validity. 

And  when  the  constitution  of  a  state,  for  nearly  half  a  century,  has  received 
one  uniform  and  unquestioned  construction  by  all  the  departments  of  the  gov- 
ernment, legislative,  executive  and  judicial,  I  think  it  must  be  regarded  as  the 
true  one.  It  is  true  that  this  court  always  follows  the  decision  of  the  state 
courts  in  the  construction  of  their  own  constitution  and  laws.  But  where 
those  decisions  are  in  conflict,  this  court  must  determine  between  them.  And 
certainly  a  construction  acted  on  as  undisputed  for  nearly  fifty  years  by  every 
department  of  the  government,  and  supported  by  judicial  decision,  ought  to  be 
regarded  as  sufficient  to  give  to  the  instrument  a  fixed  and  definite  meaning. 
Contracts  with  the  state  authorities  were  made  under  it.  And  upon  a  question 
as  to  the  validity  of  such  a  contract,  the  court,  upon  the  soundest  principles  of 
justice,  is  bound  to  adopt  the  construction  it  received  from  the  state  authorities 
at  the  time  the  contract  was  made. 

It  was  upon  this  ground  that  the  court  sustained  contracts,  ma^de  in  good 
faith,  in  the  state  of  Mississippi,  under  an  existing  construction  of  its  Constitu- 
tion, although  a  subsequent  and  contrary  construction,  given  by  the  courts  of 
the  state,  would  have  made  such  contracts  illegal  and  void.  The  point  arose  in 
the  case  of  Sowan  v.  Kunnels,  5  How.,  134.  And  the  court  then  said,  that  it 
would  always  feel  itself  bound  to  respect  the  decisions  of  the  state  courts,  and, 
from  time  to  time  as  they  were  made,  would  regard  them  as  conclusive  in  all 
cases  upon  the  construction  of  their  own  constitution  and  laws;  but  that  it 
ought  not  to  give  them  a  retroactive  effect,  and  allow  them  to  render  invalid 
contracts  entered  into  with  citizens  of  other  states,  which,  in  the  judgment  of 
this  court,  were  lawful  at  the  time  they  were  made.  It  is  true,  the  language 
of  the  court  is  confined  to  contracts  with  citizens  of  other  states,  because  it  was 
a  case  of  that  description  which  was  then  before  it.  But  the  principle  applies 
with  equal  force  to  all  contracts  which  come  within  its  jurisdiction.  Indeed^ 
the  duty  imposed  upon  this  court  to  enforce  contracts  honestly  and  legally 
made  would  be  vain  and  nugatory  if  we  were  bound  to  follow  those  changes 
in  judicial  decisions  which  the  lapse  of  time  and  the  change  in  judicial  officers 
will  often  produce.  The  writ  of  error  to  a  state  court  would  be  no  protection 
to  a  contract  if  we  were  bound  to  follow  the  judgment  which  the  state  court  had 
g^tven,  and  which  the  writ  of  error  brings  up  for  revision  here.  And  the  sound 
and  true  rule  is,  that  if  the  contract  when  made  was  valid  by  the  laws  of  the 
state,  as  then  expounded  by  all  the  departments  of  its  government,  and  admin- 
istered in  its  courts  of  justice,  its  validity  and  obligation  cannot  be  impaired  by 
any  subsequent  act  of  the  legislature  of  the  state  or  decision  of  its  courts  alter- 
ing the  construction  of  the  law. 

It  remains  to  inquire  whether  the  act  of  1851  impaired  the  obligation  of  any 
existing  contract  or  contracts  with  the  plaintiff  in  error.  Before,  however,  I 
speak  more  particularly  of  the  acts  of  the  legislature  of  Ohio,  which  the  com- 
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pany  rely  on  as  contracts,  it  is  proper  to  state  the  principles  upon  which  acts 
of  that  description  are  always  expounded  by  ihis  court. 

§  3259.  Though  this  court  uBually  follows  tlie  decisions  qfsiiate  courts  in  their 
exposition  of  state  statutes,  it  must  decide  for  itself  whether  such  stattties  are  con- 
tracts and  whether  the  Migation  of  such  contracts  has  been  i^npaired. 

It  has  been  contended,  on  behalf  of  the  defendant  in  error  (the  treasnrer  of 
the  state),  that  the  construction  given  to  these  acts  of  assembly  by  the  state 
courts  ought  to  be  regarded  as  conclusiva  It  is  said  that  they  are  laws  of  the 
state,  and  that  this  court  always  follows  the  construction  given  by  the  state 
courts  to  their  own  constitution  and  laws.  But  this  rule  of  interpretation  is 
confined  to  ordinary  acts  of  legislation,  and  does  not  extend  to  the  contracts 
of  the  state,  although  tbey  should  be  made  in  the  form  of  a  law.  For  it  would 
be  impossible  for  this  court  to  e^rcise  any  appellate  power  in  a  case  of  this 
kind,  unless  it  was  at  liberty  to  interpret  for  itself  the  instrument  relied  on  as 
the  contract  between  the  parties.  It  must  necessarily  decide  whether  the 
words  used  are  words  of  contract,  and  what  is  their  true  meaning,  before  it  can 
determine  whether  the  obligation  the  instrument  created  has  or  has  not  been 
impaired  by  the  law  complained  of.  And  in  forming  its  judgment  upon  this 
subject  it  can  make  no  difference  whether  the  instrnment  claimed  to  be  a  con- 
tract is  in  the  form  of  a  law  passed  by  the  legislature  or  of  a  covenant  or 
agreement  by  one  of  its  agents  acting  under  the  authority  of  the  state.  It  is 
very  true  that,  if  there  was  any  controversy  about  the  construction  and  mean- 
ing of  the  act  of  1851,  this  court  would  adopt  the  construction  given  by  the 
state  court.  And  if  that  construction  did  not  impair  the  obligation  of  the  con- 
tract as  interpreted  by  this  court,  there  would  be  no  ground  for  interfering  with 
the  judgment.  For  then  the  contract,  as  expounded  here,  would  not  be  im- 
paired by  the  state  law.  But  if  we  were  bound  to  follow  not  only  the  inter- 
pretation given  to  the  law,  but  also  to  the  instrument  claimed  to  be  a  contract, 
and  alleged  to  be  violated,  there  would  be  nothing  left  for  the  judgment  and 
decision  of  this  court.  There  would  be  nothing  open  which  a  writ  of  error  or 
appeal  could  bring  here  for  consideration  and  judgment;  and  the  duty  imposed 
upon  this  court  under  this  clause  of  the  constitution  would,  in  effect,  be  aban- 
doned. 

§  2260.  The  act  in  question  construed. 

I  proceed,  therefore,  to  examine  whether  there  is  any  contract  in  the  acts  of 
the  legislature,  relied  on  by  the  plaintiff  in  error,  which  deprives  the  state  of 
the  power  of  levying  upon  the  stock  and  property  of  the  company  its  equal 
share  of  the  taxes  deemed  necessary  for  the  support  of  the  government.  The 
company  was  chartered  by  the  legislature  of  Ohio  on  the  12th  of  February, 
1834.  The  purposes  for  which  it  was  incorjiorated  and  the  character  of  the. 
business  it  was  authorized  to  transact  are  defined  in  the  second  section.  It 
confers  upon  the  company  the  power,  1.  To  make  insurance  on  lives.  2.  To 
grant  and  purchase  annuities.  3.  To  make  any  other  contracts  involving  the 
interest  or  use  of  money  and  the  duration  of  life.  4.  To  receive  money  in  trust, 
and  to  accumulate  the  same  at  such  rate  of  interest  as  may  be  obtained  or 
agreed  on,  or  to  allow  such  interest  thereon  as  may  be  agreed  on.  5.  To 
accept  and  execute  all  such  trusts  of  every  description  as  may  be  committed  to 
them  by  any  person  or  persons  whatsoever,  or  may  be  transferred  to  them  by 
order  of  any  court  of  record  whatever.  6.  To  receive  and  hold  lands  under 
grants  with  general  or  special  covenants,  so  far  as  may  be  necessary  for  the 
transaction  of  their  business,  or  where  the  same  may  be  taken  in  payment  of 
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their  debts,  or  purchased  apon  sales  made  under  any  law  of  the  state,  so  far  as 
the  same  may  be  necessary  to  protect  the  rights  of  said  company,  and  the  same 
again  to  sell,  convey  and  dispose  of.  7.  To  buy  and  sell  drafts  and  bills  of 
exchange. 

In  addition  to  these  powers,  it  was  authorized  by  the  twenty-third  section  of 
the  charter  to  issue  bills  or  notes  until  the  year  1843, —  subject  to  certain 
restrictions  and  limitations  therein  specified.  And  the  twenty-fifth  section  pro- 
vides that  no  higher  taxes  shall  be  levied  on  the  capital  stock  or  dividends  of 
the  company  than  are  or  may  be  levied  on  the  capital  sto«k  or  dividends  of 
incorporated  banking  institutions  in  the  state.  The  last  section  of  the  charter 
reserved  the  right  to  the  state  to  repeal,  amend  or  alter  it  after  the  year  1870. 
These  are  the  only  provisions  material  to  the  question  before  us. 

At  the  time  this  charter  was  granted,  the  aci  of  March  31, 1831,  was  in  force, 
which  imposed  a  tax  of  five  per  cent,  on  the  dividends  declared  by  any  banks, 
insurance  or  bridge  companies.  Subsequently,  on  the  14th  of  March,  1836, 
after  this  company  was  incorporated,  another  law  was  passed  to  prohibit  the 
circulation  of  small  bills;  and  by  this  law  a  tax  of  twenty  per  cent,  was  im- 
posed upon  dividends,  with  a  proviso,  ^'  that  should  any  bank,  prior  to  the  4th 
of  July  next  following,  with  the  consent  of  its  stockholders,  by  an  instrument 
of  writing  under  its  corporate  seal,  addressed  to  the  auditor  of  the  state,  sur- 
render the  right  conferred  by  its  charter  to  issue  or  circulate  notes  or  bills  of  a 
less  denomination  than  $3,  after  the  4th  of  July,  1836,  and  any  notes  or  bills  of 
a  less  denomination  than  $5,  after  the  4th  of  July,  1837,  then  the  auditor  of 
the  state  should  be  authorized  to  draw  on  such  bank  only  for  the  amount 
of  five  per  cent,  upon  its  dividends  declared  after  the  surrender." 

As  the  plaintiff  in  error  had  the  usual  banking  power  of  issuing  notes  and 
bills  for  circulation  until  1843,  it  justly  considered  itself  within  the  provisions 
of  this  law,  and  filed  the  surrender  required;  and  ever  since,  until  1861,  has 
paid  the  tax  of  five  per  cent.,  and  no  more,  upon  the  dividends  it  declared. 
The  act  of  1836  was  repealed  in  1838,  and  permission  again  given  to  the  banks 
to  issue  small  notes  and  bills;  but  it  does  not  appear  that  the  Life  Insurance 
and  Trust  Company  ever  availed  itself  of  the  privilege.  Afterwards,  in  1845, 
another  law  was  passed,  incorporating  the  State  Bank  of  Ohio,  and  such  bank- 
ing companies  as  might  afterwards  organize  themselves  under  and  according  to 
the  provisions  of  that  act.  And  the  sixtieth  section  of  this  law  provided  that 
each  banking  company  organized  under  that  act  should  pay,  semi-annually,  six 
per  cent,  on  its  profits,  which  should  be  in  lieu  of  all  taxes  to  which  such  com- 
panies, or  the  stockholders  thereof,  on  account  of  stocks  owned  therein,  would 
otherwise  be  subject. 

U()on  these  acts  of  assembly,  the  plaintiff  in  error  defends  itself  against  the 
tax  imposed  by  the  act  of  1S51,  upon  two  grounds:  1.  That  by  the  act  of 
1836,  the  state  agreed  to  relinquish  the  right  to  impose  a  higher  tax  than  five 
per  cent,  upon  the  dividends  declared  by  the  corporation,  during  the  continu- 
ance of  its  charter,  upon  the  surrender  of  its  right  to  issue  small  bills  or  notes. 
2.  That  if  this  proposition  is  decided  against  it,  yet  as  the  act  of  1845  estab- 
lished a  general  banking  system,  by  which  the  state  agreed  to  receive  from^ 
each  bank  organized  under  it,  six  per  cent,  upon  its  profits,  in  lieu  of  all  taxes 
to  which  it  would  otherwise  be  subject,  the  state  could  not  impose  a  higher  tax 
upon  this  company  under  the  contract  contained  in  the  twenty-fifth  section  of 
its  charter  hereinbefore  mentioned. 
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§  3261.  Grants  of  privileges  and  exemptions  to  a  corporation  are  strictly  can- 
strtied. 

•The  rule  of  construction  in  cases  of  this  kind  has  been  well  settled  by  this 
court.  The  grant  of  privileges  and  exemptions  to  a  corporation  are  strictly 
construed  against  the  corporation,  and  in  favor  of  the  public.  Nothing  passes 
but  what  is  granted  in  clear  and  explicit  terms.  And  neither  the  right  of  taxa« 
tion,  nor  any  other  power  of  sovereignty  which  the  community  have  an  interest 
in  preserving  undiminished,  will  be  held  by  the  court  to  be  surrendered,  unless 
the  intention  to  surrender  is  manifested  by  words  too  plain  to  be  mistaken. 
This  is  the  rule  laid  down  in  the  case  of  Billings  v.  The  Providence  Bank,  and 
reaffirmed  in  the  case  of  The  Charles  River  Bridge  Company.  Nor  does  the 
rule  rest  merely  on  the  authority  of  adjudged  cases.  It  is  founded  in  principles 
of  justice,  and  necessary  for  the  safety  and  well-being  of  every  state  in  the 
Union.  For  it  is  a  matter  of  public  history,  which  this  court  cannot  refuse  to 
notice,  that  almost  every  bill  for  the  incorporation  of  banking  companies, 
insurance  and  trust  companies,  railroad  companies,  or  other  corporations,  is 
drawn  originally  by  the  parties  who  are  personally  interested  in  obtaining  the 
charter;  and  that  they  are  often  passed  by  the  legislatui'e  in  the  last  days  of 
its  session,  when,  from  the  nature  of  our  political  institutions,  the  business  is 
unavoidably  transacted  in  a  hurried  manner,  and  it  is  impossible  that  every 
member  can  deliberately  examine  every  provision  in  every  bill  upon  which  be 
is  called  on  to  act. 

On  the  other  hand,  those  who  accept  the  charter  have  abundant  time  to  ex- 
amine and  consider  its  provisions  before  they  invest  their  money.  And  if  they 
mean  to  claim  under  it  any  peculiar  privileges,  or  any  exemption  from  tho 
burden  of  taxation,  it  is  their  duty  to  see  that  the  right  or  exemption  they  in- 
tend to  claim  is  granted  in  clear  and  unambiguous  language.  The  authority 
which  this  court  is  bound,  under  the  constitution  of  the  United  States,  to  exer- 
cise in  cases  of  this  kind,  is  one  of  the  most  delicate  and  important  duties. 
And  if  individuals  choose  to  accept  a  charter  in  which  the  words  used  are  sus- 
ceptible of  different  meanings,  or  might  have  been  considered  by  the  represent- 
atives of  the  state  as  words  of  legislation  only,  and  subject  to  future  revision 
and  repeal,  and  not  as  words  of  contract,  the  parties  who  accept  it  have  no 
just  right  to  call  upon  this  court  to  exercise  its  high  power  over  a  state  upon 
doubtful  or  ambiguous  words,  nor  upon  any  supposed. equitable  construction  or 
inferences  made  upon  other  provisions  in  the  act  of  incorporation.  If  there 
are  equitable  considerations  in  their  favor,  the  application  should  be  made  to 
the  state  and  not  to  this  court.  If  they  come  here  to  claim  an  exemption  from 
their  equal  share  of  the  public  burdens,  or  any  peculiar  exemption  or  privil^;e, 
they  must  show  their  title  to  it;  and  that  title  must  be  shown  by  plain  and 
unequivocal  language.  Applying  this  rule  of  construction  to  the  laws  hereinbe- 
fore referred  to,  it  is  evident  that  the  first  ground  of  defense  cannot  be  main- 
tained. 

When  the  act  of  1836  was  passed,  the  state  had  an  undoubted  right,  if  it 
deemed  proper,  to  impose  the  tax  of  twenty  per  cent,  upon  the  incorporated 
companies  therein  mentioned,  and  to  include  the  Life  Insurance  and  Trust 
Company  among  them.  Indeed,  the  right  of  the  state  in  this  respect  is  not 
disputed,  and  the  argument  on  behalf  of  the  plaintiff  in  error  upon  this  point 
necessarily  admits  it.  And  we  see  nothing  in  the  proviso  which  can  fairly  be 
construed  as  a  contract  on  the  part  of  the  state,  that  it  would  not  afterwards 
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change  the  policy  whch  that  law  was  intended  to  carry  into  operation;  nor 
anything  like  a  pledge  that  the  state  would  not  thereafter  impose  a  tax  of  more 
than  five  per  cent,  npon  the  dividends  of  such  banks  as  complied  with  the 
specified  condition.  The  law  is  not  a  proposition  addressed  to  the  banks,  but 
an  ordinary  act  of  legislation  addressed  to  its  own  officer,  and  prescribing  his 
duty  in  levying  and  collecting  taxes  from  the  corporations  it  mentions.  It  was 
the  policy  of  the  state,  at  that  time,  to  infuse  more  gold  and  silver  in  the  cir- 
culating currency,  and  to  put  an  end  to  the  circulation  of  small  notes.  The 
act  of  1836  was  manifestly  intended  to  accomplish  that  object.  And  the  tax 
is  accordingly  so  regulated  as  to  make  it  the  interest  of  the  banks  to  abstain 
from  issuing  them.  But  the  insolvency  of  the  Bank  of  the  United  States,  and 
many  of  the  state  banks,  and  the  general  stoppage  of  specie  payments,  which 
happened  soon  afterwards,  made  it  impossible  to  carry  out  the  policy  which 
the  state  deemed  best  for  the  public  interests.  The  prohibition  to  issue  small 
notes  was  therefore  repealed  in  183S,  and  the  privilege  of  issuing  them  again 
restored  to  the  banks.  Now,  without  resorting  to  the  established  rule  of  con- 
struction, above  stated,  no  fair  interpretation  of  the  words  of  these  laws  can 
make  them  other  than  ordinary  acts  of  legislation,  which  the  state  might  mod- 
ify or  change  according  to  th^  necessities  of  the  public  service.  It  would  be 
straining  the  words  beyond  their  just  import  and  meaning  to  construe  the  re- 
duced taxes  levied,  while  the  banks  were  prohibited  from  issuing  small  notes, 
as  a  perpetual  contract  not  to  levy  more,  although  the  privilege  for  which  the 
reduction  was  intended,  as  an  equitable  compensation,  should  be  restored.  If 
it  could  be  regarded  as  a  contract,  it  evidently  meant  nothing  more  than  that 
the  tax  should  not  be  raised  whjle  the  banks  were  prohibited  from  issuing  small 
notes. 

§  2262.  Tlie  general  jwwer  granted  to  a  hanJc  to  issue  notes  and  hiUs^  without 
any  express  grant  as  to  small  notes,  is  subordinate  to  the  power  of  the  state  to 
regulate  the  amount  for  which  they  may  be  issued. 

But  the  subject-matter  of  these  laws  shows  that  no  contract  could  have  been 
intended.  Every  contract  of  this  kind  presupposes  that  some  consideration  is 
given,  or  supposed  to  be  given,  by  the  corporation  —  that  the  community  is  to 
receive  from  it  some  public  benefit,  which  it  could  not  obtain  without  the  aid 
of  the  company.  But  in  this  instance  the  consent  or  co-operation  of  this  com- 
pany was  not  necessary  to  enable  the  state  to  carry  out  the  policy  indicated  by 
the  act  of  1836.  It  had,  indeed,  at  that  time  the  power  to  issue  notes  and  bills 
for  circulation.  But  the  grant  of  this  right  to  the  corporation,  in  general 
terms,  was  not  a  surrender  of  the  right  of  the  state  to  prescribe  by  law  the 
lowest  denomination  for  which  notes  or  bills  should  be  allowed  to  circulate. 
No  such  surrender  is  expressed,  and  none  such,  therefore,  can  be  implied  or 
presumed.  For  it  is  not  only  the  right,  but  the  duty,  of  the  state  to  secure  to 
its  citizens,  as  far  as  it  is  able,  a  safe  and  sound  currency,  and  to  prevent  the 
circulation  of  small  notes  when  they  become  depreciated  and  are  a  public  evil. 
And  the  community  have  as  deep  an  interest  in  preserving  this  right  undimin- 
ished as  they  have  in  the  taxing  power.  And,  like  the  taxing  power,  it  will 
not  be  construed  to  be  relinquished  unless  the  intention  to  do  so  is  clearly  ex- 
pressed. The  general  power  to  issue  notes  and  bills,  without  any  express  grant 
as  to  small  notes,  is  subordinate  to  the  power  of  the  state  to  regulate  the 
amount  for  which  they  may  be  issued. 

Moreover,  the  power  of  the  Life  Insurance  and  Trust  Company  to  issue  notes 
or  bills  of  any  description  terminated  by  the  express  provision  in  its  charter  in 
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1843.  And  if  the  acceptance  of  the  condition  contained  in  the  proviso  in  the 
act  of  1836  made  that  law  a  contract  on  the  part  of  the  state,  the  reduced  tax 
was  the  consideration  for  the  surrender  of  the  privilege.  It  surrendered  the 
privilege  nntil  1843.  It  had  nothing  to  surrender  after  that  time.  And  of 
oourse  there  was  nothing  for  which  the  state  was  to  give  an  equivalent,  or  for 
which  the  company  had  even  an  equitable  claim  to  require  compensation.  It 
would  be  a  most  unreasonable  construction  of  such  an  agreement  to  say  that, 
in  consideration  that  the  company  would  abstain  from  embarrassing  the  com- 
munity with  a  small  note  circulation  for  seven  years,  the  state  contracted  not 
only  to  exempt  it  from  its  equal  share  of  taxation  during  the  time  it  abstained, 
but  also  for  twenty-seven  years  afterwards,  during  which  period  the  corporation 
would  be  exercising  every  privilege  originally  conferred  on  it  by  its  charter,  and 
giving  no  equivalent  for  the  exemption.  Before  such  a  conclusion  can  be  arrived 
at,  the  rule  hereinbefore  stated  must  be  reversed,  and  every  intendment  made 
in  favor  of  the  exclusive  privileges  of  the  corporation,  and  against  the  com- 
munity; and  that  intendment,  too,  must  be  pushed  beyond  the  fair  and  just 
construction  of  the  language  used,  or  the  subject-matter  and  object  of  the 
agreement.  In  every  view  of  the  subject,  therefore,  the  defense  taken  under 
the  act  of  1836  cannot  be  maintained. 

§  2263.  The  twenty-fifth  section  of  the  charter  of  ihe  corporation  merely  pro- 
tected  it  againet  discrimination  in  the  future^  and  was  a  contract  only  to  that 
extent. 

m 

The  second  proposition  of  the  plainti£F  in  error  is  equally  untenable.  The 
contract  with  this  company  in  relation  to  taxation  is  contained  in  the  twenty- 
fifth  section  of  the  charter  hereinbefore  set  forth.  Its  obvious  meaning  is,  that 
the  tax  upon  this  company  should  be  regulated  by  the  taxes  which  the  policy 
or  the  wants  of  the  state  might  induce  it  to  impose  by  its  general  laws  u{>on 
banking  institutions.  And  in  the  legislation  of  Ohio,  the  words  ^^  banking  in- 
stitutions," or  *'  banks,"  appear  always  to  be  confined  to  corporations  which  were 
authorized  to  issue  bills  or  notes  for  circulation  as  currency.  This  company^ 
therefore,  was  to  be  subject  to  the  taxes  then  levied,  or  which  its  policy  or  ne- 
cessities might  afterwards  induce  it  to  levy,  on  banking  institutions.  The  tax  is 
not  to  be  regulated  by  any  special  contract  that  the  state  had  made,  or  might 
afterwards  make,  with  a  particular  bank  or  banks.  Kor  is  there  any  pledge  on 
the  part  of  the  state  that  it  will  not  afterwards  enter  into  such  contracts,  and 
reserve  in  them  a  higher  or  lower  rate  of  interest  than  that  prescribed  by  its 
general  laws.  There  is  no  provision  in  relation  to  such  contracts  contained  in 
its  charter.  Its  taxes  are  to  be  raised  or  lessened  as  the  legislature  may  from 
time  to  time  prescribe  in  cases  of  banks  where  no  special  contract  intervenes  to 
forbid  it.  This,  in  my  opinion,  is  the  true  interpretation  of  the  words  used* 
At  the  time  the  charter  was  granted,  the  act  of  March  12,  1831,  was  in  foroe^ 
which  imposed  a  tax  of  five  per  cent,  on  the  dividends  of  banks,  insurance  and 
bridge  companies.  Of  course,  the  plaintiffs  in  error  were  subject  to  that  tax^ 
and  no  more,  while  the  law  of  1831  continued  in  force;  and  it  was  not  affeoted 
by  any  special  contracts  which  the  state  had  previously  made.  And  it  would 
have  been  liable  to  the  tax  of  twenty  per  cent,  imposed  by  the  general  act  of 
1836,  if  it  had  not  complied  with  the  condition  in  the  proviso.  But  having 
complied,  it  remained,  like  other  banking  institutions  which  had  no  special  con- 
tract, subject  to  the  tax  of  five  per  cent. 

Then  came  the  act  of  1845,  which  incorporated  the  State  Bank,  and  author- 
ized individuals  to  form  banking  companies  in  the  manner  and  upon  the  terms 
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therein  specified.  The  sixtieth  section  provided  that  the  banking  companies 
organized  under  it  should  each  pay,  semi-annually,  six  per  cent,  on  its  profits, 
which  sura  should  be  in  lieu  of  all  taxes  to  which  the  company  or  stockholders 
would  otherwise  be  subject.  It  will  be  observed  that  this  provision  does  not 
extend  to  all  the  banks  in  the  state,  but  is,  in  express  terms,  confined  to  those 
which  should  be  organized  under  that  act  of  assembly;  that  is  to  say,  to  such 
banks  only  as  should  be  organized  in  the  manner  authorized  by  that  law,  and 
become  liable  to  all  the  restrictions,  provisions  and  duties  prescribed  in  it. 

The  court  has  already  decided  at  the  present  term  that  the  state  has,  by  this 
section,  relinquished  the  right  to  impose  a  higher  tax  than  the  one  therein  men- 
tioned, upon  any  bank  organized  under  that  law.  But  that  decision  does  not 
affect  this  case.  For  this  company  was  not  organized  under  the  act  of  1845, 
and  is  not  therefore  embraced  by  the  sixtieth  section.  It  remained  under  the 
regulation  of , the  general  law,  and  was  still  subject  to  a  tax  of  five  per  cent,  on 
its  dividends,  and  nothing  more.  It  was  not  liable  to  the  increased  tax  of  six 
per  cent,  upon  profits  levied  upon  these  banks.  For  that  tax  was  the  result  of 
a  special  agreement,  and  not  of  the  repeal  of  former  laws.  And  so  it  appears 
to  have  been  understood  and  construed  by  the  parties  interested.  The  plaintiff 
in  error  continued  to  pay  five  per  cent,  on  its  dividends;  while  the  banks  organ- 
ized under  the  aet  of  1845  paid  the  increased  tax  of  six  per  cent,  on  their 
profits.  Neither  was  the  duration  of  its  charter  shortened.  It  still  was  to  con- 
tinue until  1870,  while  the  corporate  existence  of  these  banks  was  to  terminate 
in  1866.  Nor  was  it  subject  to  the  restrictions,  limitations  or  duties  imposed 
upbn  them,  when  they  differed  from  those  of  its  own  charter. 

This  being  the  case,  there  is  no  reason  why  the  tax  to  be  paid  by  the  plaintiff 
in  error  should  not  be  regulated  by  the  general  rule  prescribed  by  the  act  of 
1851.  It  was  regulated  by  the  general  act  of  1836  until  this  law  was  passed. 
Its  tax  was  then  lower  than  that  levied  on  the  banking  companies  organized 
under  the  act  of  1845.  And,  as  the  special  contract  on  which  these  banks 
were  chartered  did  not  apply  to  this  corporation  before  the  act  of  1851,  we  do 
not  see  upon  what  ground  it  can  be  applied  afterwards.  As  the  tax  levied  on 
the  Life  Insurance  and  Trust  Company  was  regulated  by  the  general  rule  be- 
fore, it  would  seem  to  follow  that  it  should  continue  to  be  so  regulated,  as  there 
is  nothing  in  that  law  to  alter  its  original  charter.  The  increased  amount  of 
the  tax  can  make  no  difference. 

It  is  said,  however,  that  when  the  act  of  1851  was  passed,  there  was  no 
solvent  bank  in  the  state  except  those  brought  into  existence  by  the  act  of 
1845 ;  that  those  previously  e^^tablisbed  had  all  failed,  and  consequently  there 
was  DO  banking  institution  upon  which  the  increased  tax  could  operate. 
There  is  some  difference  as  to  this  fact  between  the  counsel.  But  I  do  not 
deem  it  material  to  institute  a  particular  inquiry  upon  the  subject.  The  pro- 
visions of  the  act  of  1351  are  general,  and  expressly  apply  to  all  banks  then 
in  existence,  if  any,  or  which  have  since  been  established,  unless  they  were 
exempted  from  its  operation  by  contract  with  the  state.  And  it  is  by  this 
general  rule  or  policy  that  this  company  is  bound  by  its  charter  to  abide.  Be- 
sides, it  has  been  stated  in  the  argument,  and  seems  to  have  been  admitted, 
that  in  1845  there  was  no  banking  institution  in  the  state  upon  which  a  tax 
was  levied.  They  had  all,  it  is  said,  stopped  payment  and  made  no  dividends, 
and  consequently  no  tax  was  paid.  And  this  fact  was  strongly  urged  in  the 
case  of  The  Piqua  Branch  of  the  State  Bank  of  Ohio  against  Jacob  Knoop» 
Treasurer,  16  How.,  869,  in  order  to  support  the  construction  of  the  contract 
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which  has  been  sanctioned  by  the  court.  Yet  the  fact  that  there  was  no  bank 
then  in  existence  paying  the  tax  did  not  withdraw  the  Life  Insurance  and 
Trust  Company  from  the  operation  of  the  general  law,  nor  subject  it  to  the 
increased  taxation  of  the  act  of  1845. 

Again,  it  is  said  that  forty  or  fift^^  banks  were  organized  under  the  act  of 
1845,  and  that  that  act  formed  the  general  banking  system  of  the  state;  and 
the  rule  of  taxation  then  prescribed  ought,  therefore,  to  be  applied  to  this  cor- 
poration, under  the  terms  of  its  charter.  But  as  I  have  already  said,  the 
charter  to  the  Life  Insurance  and  Trust  Company  does  not  prohibit  the  state 
from  granting  charters  under  any  special  limitation  as  to  taxation  which  it 
may  deem  advisable  and  for  the  public  interest.  And  if  it  may  grant  one,  it 
may  grant  as  many  as  it  may  suppose  the  public  interest  requires,  upon  the 
same  or  upon  different  conditions  from  each  other.  The  state  has  not  con- 
tracted that  this  company  shall  have  the  benefit  of  all  or  any  pf  such  agree- 
ments, or  shall  pay  only  the  lowest  tax  levied  on  a  bank,  or  the  tax  levied  on 
the  greater  number  of  them.  It  has  agreed  that  it  shall  have  the  benefit  of 
its  general  regulations  and  laws  in  this  respect,  but  not  of  its  special  contracts^ 
And  when  the  owners  of  property  vested  in  the  stocks  of  a  corporation  come 
here  to  claim  a  privilege  or  franchise  which  exempts  them  from  their  equal 
share  of  the  public  burdens  borne  by  the  rest  of  the  community,  they  are 
entitled  to  receive  what  is  expressly  or  plainly  granted  to  them,  and  nothing 
more.  Upon  the  whole,  I  am  of  opinion  that  the  act  of  1851  does  not  impair 
the  obligation  of  any  contract  with  the  plaintiff  in  error,  and  the  judgment  of 
the  supreme  court  of  Ohio  ought,  therefore,  to  be  affirmed. 

Opinion  by  Mr,  Justice  Catron. 

I  stated  my  views  as  to  the  character  and  effect  of  the  sixtieth  section  of  the 
act  of  1845  in  the  case  of  ThePiqua  Bank  v.  Knoop;  there  I  came  to  the  con- 
clusion that  no  restraint  was  intended  to  be  imposed  on  a  future  legislature  to 
impose  different  and  additional  taxes  on  the  banks  to  which  the  act  applies,  if 
that  was  deemed  necessary  for  the  public  welfare.     (See  §§  2246-53,  supra.) 

§  2264.  A  legislature  cannot  by  co?itract  deprive  st^ceeding  legislatures  of  the 
power  to  exercise  fvUy  the  sovereign  power  of  taxation, 

2.  M}'  conclusion  also  was,  in  the  above  case,  that  if  such  restraint  had  been 
attempted,  it  was  inoperative  for  want  of  authority  in  a  legislature  to  vest  in 
a  corporation  by  contract,  to  be  held  as  a  franchise  and  as  corporate  property, 
a  general  political  power  of  legislation,  so  that  it  could  not  be  resumed  and 
exercised  by  each  future  legislature.  That  a  different  doctrine  would  tend  to 
sap  and  eventually  might  destroy  the  state  constitutions  and  governments;  as 
every  grant  of  the  kind,  to  corporations  or  individuals,  would  expunge  so  much 
of  the  legislative  power  from  the  state  constitution  as  the  contract  embraced ; 
and  if  the  same  process  was  applied  to  objects  of  taxation,  first  one  and  then 
another  might  be  exempted,  until  all  were  covered,  and  subject  to  the  same 
immunity,  when  the  government  must  cease  to  exist  for  want  of  revenue. 
3.  That  the  constitution  of  Ohio  of  1802  forbid  such  tying  up  of  the  hands 
of  future  legislatures  acting  under  its  authority,  it  being  so  construed  by  her 
own  courts,  whose  decisions  we  were  bound  to  follow.  Nor  has  any  law  or  de- 
cision of  a  court  in  Ohio  construed  its  late  constitution  of  1802  in  this  regard, 
until  the  decisions,  lately  made  on  the  tax  laws  here  in  controversy,  settled  its 
true  meaning. 

These  principles  will  equally  apply  in  this  case  as  they  did  in  that  of  The 
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Piqua  Bank  v.  Knoop;  eren  admitting  that  the  sixtieth  section  of  the  aot  of 
1845  is  in  effect  and  fact  a  general  provision  applicable  to  the  existing  banks  of 
Ohio,  and  embraces  the  Insurance  and  Trust  Company. 

§  2265.  Sovereign  political  power  is  in  no  respect  the  subject-matter  of  con* 
tract  \oith  private  persons. 

It  33  proper  that  I  should  say  my  object  here  is  not  to  express  an  opinion  in 
this  case  further  than  to  guard  myself  against  being  committed  in  any  degree 
to  the  doctrine  that  the  sovereign  political  power  is  the  subject-matter  of  a 
private  contract  that  cannot  be  impaired  or  altered  by  a  subsequent  legislature; 
that  such  act  of  incorporation  is  superior  to  subsequent  state  laws  affecting  the 
corporatbrs  injuriously;  and  that  the  corporation  holds  its  granted  franchises 
under  the  constitution  of  the  United  States,  in  effect,  and  holds  and  maintains 
the  portion  of  sovereign  power  vested  in  it  by  force  of  the  authority  of  this 
court;  thus  standing  off  from  and  above  the  local  state  authorities,  political  and 
judicial,  and  setting  them  at  defiance,  as  has  been  most  signally  done  in  one 
instance,  brought  to  our  consideration  from  Ohio  at  this  term,  in  the  case  of 
Deshler  t;.  Dodge,  16  How.,  622.  There  the  tax  collector  distrained  nearly 
$40,000  worth  of  property  from  four  of  these  banks  claiming  exemption.  On 
the  same  day  an  assignment  was  made  by  the  four  banks  of  the  property  in  the 
collector's  hands  to  Deshler,  a  citizen  of  INTew  York.  He  sued  out  a  writ  of 
replevin  in  the  circuit  court  of  the  United  States  founded  on  these  assignments. 
The  marshal  of  that  court,  by  its  process,  retook  the  property  from  the  tax  col- 
lector's bands  and  delivered  it  to  the  non-resident  assignee,  as  the  legal  and  true 
owner,  who  now  holds  it.  •  .    • 

No  other  or  further  step  is  required  to  secure  our  protection  to  corporations 
setting  up  claims  to  exemption  from  state  laws.  I  have  become  entirely  con- 
vinced that  the  protection  of  state  legislation  and  independence  supposed  to  be 
found  in  a  liberal  construction  of  state  laws  in  favor  of  the  public  and  against 
monopolies,  as  asserted  in  the  Charles  River  Bridge  case,  is  illusory  and  nearly 
useless,  as  almost  any  beneficial  privilege,  property  or  exemption,  claimed  by 
corporations  or  individuals  in  virtue  of  state  laws,  may  be  construed  into  a 
contract,  presenting  itself  as  unambiguous  and  manifestly  plain  to  one  mind, 
whereas  to  another  it  may  seem  obscure  and  not  amounting  to  a  contract.  No 
better  example  can  be  found  than  is  here  furnished.  When  I  take  into  consid- 
eration this  fact,  and,  in  connection  with  it,  the  unparalleled  increase  of  cor- 
porations throughout  the  Union  within  the  last  few  years;  the  ease  with  which 
charters  containing  exclusive  privileges  and  exemptions  are  obtained;  the  vast 
amount  of  property,  power  and  exclusive  benefits,  prejudicial  to  other  classes 
of  society  that  are  vested  in  and  held  by  these  numerous  bodies  of  associated 
wealth,  I  cannot  but  feel  the  grave  importance  of  being  called  on  to  sanction 
the  conclusion  that  they  hold  their  rights  of  franchise  and  property  under  the 
constitution  of  the  United  States,  and  practically  under  this  court,  and  stand 
above  the  state  government  creating  tliem. 

My  opinion  is  that  the  judgment  of  the  state  court  should  be  aflirmed  for 
the  reasons  here  suggested,  and  stated  by  me  at  large  in  the  case  of  The  Piqua 
Bank  o.  Knoop. 

Opinion  by  Mb,  Justice  Daniel.  • 

In  the  conclusion  adopted  by  the  opinion  of  tbe  court  that  the  judgment  of 
the  supreme  court  of  Ohio  should  be  affirmed,  I  entirely  concur;  but  from  the 
reasoning  by  which  the  court  has  reached  its  conclusion,  I  am  constrained  to 
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dissent.  I  nerer  can  beliere  in  that,  to  my  mind,  suicidal  doctrine,  which  con- 
fers upon  one  legislature,  the  creatures  and  limited  agents  of  the  sovereign 
people,  the  power,  by  a  breach  of  duty  and  by  transcending  the  commission 
with  which  they  are  clothed,  to  bind  forever  and  irrevocably  their  creator,  for 
whose  benefit  and  by  whose  authority  alone  they  are  delegated  to  act,  to  con- 
sequences however  mischievous  or  destructive. 

The  argument  of  the  court  in  this  case  leading,  in  my  apprehension,  to  the 
justification  of  abuses  like  those  jast  referred  to,  I  must  repudiate  that  argu- 
ment whilst  I  concur  in  the  conclusion  that  the  decision  of  the  supreme  court 
of  the  state  of  Ohio  should  be  affirmed,  both  for  the  reasons  assigned  in  sup- 
port of  their  judgment  by  that  court,  and  for  the  farther  reason  that  ftiis  court 
cannot  rightfully  take  cognizance  of  the  parties  to  this  controversy. 

Opinion  by  Mb.  Justice  Campbell. 

My  opinion  is  that  the  act  of  the  general  assembly  of  Ohio,  entitled  "  An 
act  to  tax  banks,  and  bank  and  other  stocks,  the  same  as  other  property  is  now 
taxable  by  the  laws  of  this  state,  of  March,  1851,"  does  not  impair  the  obliga- 
tion of  any  contract  contained  in  the  act  of  incorporation  of  the  plaintiff,  or 
in  any  other  act  of  the  general  assembly  of  the  state  with  which  the  plaintiff 
is  concerned.  I  concur  in  the  opinion  of  the  chief  justice  concerning  the  inter- 
pretation of  the  statutes  of  Ohio  involved  in  this  case,  and  the  doctrines  of 
interpretation  applicable  to  these  and  statutes  of  a  similar  description,  and  in 
the  conclusions  to  which  they  conduct. 

In  the  decision  of  the  cases  which  have  been  brought  to  this  court  from  th6 
supreme  court  of  Ohio,  I  have  not  found  it  necessary  to  declare  an  opinion 
upon  the  powers  of  the  general  assembly  to  modify  or  to  repeal  an  act  of  in- 
corporation like  the  one  held  by  these  banking  institutions;  nor  of  the  limita- 
tions upon  the  general  assembly  in  administering  the  power  of  taxation, — 
much  less  to  consider  the  powers  of  the  people  of  Ohio  to  reform  all  the 
proceedings  and  acts  of  their  government,  or  whether  those  powers  of  the  people 
can  be  controlled  in  their  exercise  by  any  jurisdiction  or  authority  lodged  in 
this  court. 

The  questions  pressing  upon  us  involve  interests  of  such  a  magnitude,  and 
consequences  so  important,  that  I  feel  constrained  to  stop  at  the  precise  limit 
at  which  I  find  myself  unable  to  decide  the  case  at  law  or  equity  before  me  — 
that  being  the  limit  of  my  constitutional  power  and  duty.  I  file  this  opinion 
merely  to  say  that  I  do  not  concur  in  the  opinion  which  has  been  delivered  on 
the  points  wherein  any  of  these  questions  are  directly  or  indirectly  considered. 

Opinion  by  Mr.  Justice  Curtis,  Nelson,  J.,  concurring. 

I  dissent  from  the  judgment  of  the  majority  of  the  court  in  this  case,  I 
consider  the  twenty-fifth  section  of  the  charter  of  the  company  to  be  a  con- 
tract by  the  state  with  the  corporation  that  the  rate  of  taxation  of  this  ooni- 
pany  shall  not  at  any  time  be  higher  than  the  rate  of  taxation  actually  and 
legitimately  imposed  on  banking  institutions;  that  this  contract  is  not  complied 
with  by  passing  an  act  to  tax  banks,  which  could  not  and  did- not  operate,  in 
point  of  fact,  to  tax  the  banking  institutions  of  the  state;  that  what  was  bar- 
gained for  and  granted  was  not  conformity  to  an  inoperative  general  law,  but 
conforifaity  to  the  actual  and  legal  rate  of  taxation  of  banks  for  the  time 
being ;  and  consequently,  as,  when  the  tax  in  question  was  levied,  the  banking 

institutions  existing  in  the  state  were  not  subject  to  the  law  under  which  the 
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Life  and  Trast  Company  was  taxed,  and  were  not  liable  to  pay  the  rate  of 
taxation  imposed  on  that  company,  the  obligation  of  the  contract  of  the  state 
to  impose  on  the  Life  and  Trust  Company  no  higher  taxes  than  are  or  may  be 
imposed  on  banking  institutions  has  been  impaired;  because  when  this  tax  was 
imposed  it  was  a  higher  tax  than  was  or  could  be  legitimately  imposed  on  the 
then  existing  banking  institutions  of  the  state.  I  do  not  go  into  an  extended 
examination  of  this  subject,  because  it  involves  only  a  construction*  of  this  par- 
ticular contract,  and,  though  important  to  the  parties,  is  not  of  general  interest. 
Upon  the  other  questions  involved  in  the  case,  namely,  as  to  the  power  of  the 
legislature  of  Ohio  to  make  a  contract  fixing  the  rate  of  taxation  of  certain 
property  for  a  terra  of  years, —  as  to  the  duty  of  this  court  to  expound  the 
contract  whose  obligation  is  alleged  to  be  impaired,  and  the  propriety  of  ac- 
cepting the  construction  of  the  constitution  of  the  state  which  had  been  prac- 
ticed on  by  all  the  branches  of  its  government,  and  acquiesced  in  by  the  people 
for  many  years,  when  the  contract  in  question  was  made, —  I  fully  concur  in  the 
views  of  the  chief  justice,  as  expressed  in  his  opinion. 

Mb.  Justiob  Wayne  dissented. 

RAILWAY  COMPANY  v.  PHILADELPHIA. 
(11  Otto,  52a-540.     1879.) 

Error  to  the  Supreme  Court  of  Pennsylvania. 

§  2266.  A  provision  exempting  a  corporation  from  taxation  is  a  contract 

Opinion  by  Mr.  Justice  Clifford. 

Stipulations,  in  a  statute  of  a  state,  exempting  certain  property,  rights  or 
franchises  from  taxation,  or  engaging  that  the  same  shall  be  taxed  only  at  a 
certain  rate,  if  made  for  a  valuable  consideration  received  by  the  state  whose 
legislature  enacted  the  stipulation,  is  a  contract,  and  as  such  comes  within  the 
rules  of  decision  specif3Mng  the  description  of  contracts  entitled  to  protection 
from  modification  or  repeal  under  the  guaranty  of  the  tenth  section  of  the 
first  article  of  the  constitution.  Exemptions  of  the  kind,  however,  are  to  be 
strictly  construed,  the  rule  being  that  the  right  of  taxation  exists  unless  the 
exemption  is  expressed  in  clear  and  unambiguous  terms,  and  that  in  order  that 
it  may  be  effectual  it  must  appear  that  the  contract  was  made  in  consequence 
of  some  beneficial  equivalent  received  by  the  state,  it  being  conceded  that  if 
the  exemption  was  granted  only  2^  a  privilege  it  ma}'  be  recalled  at  the  pleasure 
of  the  legislature.    Cooley,  Const.  Lim.  (4:th  ed.),  312;  Cooley,  Taxation,  146. 

Statement  of  Facts. —  Companies  were  created  by  the  legislature  of  the 
state,  more  than  thirty  years  ago,  for  running  street  cars  in  the  streets  of  the 
plaintiff  city,  whose  charters  made  it  necessary  that  the  managers  should  ob- 
tain the  consent  of  the  city  councils  before  they  commenced  to  use  and  occupy 
the  streets  for  that  purpose.  Ordinances  were  accordingly  passed  by  the  city 
authorities  which  required  companies  organized  under  such  statutes  to  pay  for 
the  use  of  the  city  a  license  fee  of  $30  for  each  car  intended  to  be  run.  Sub- 
geqnent  charters  of  the  kind  were  granted  by  the  legislature  which  did  not 
contain  any  provision  requiring  the  companies  or  their  agents  to  procure  the 
consent  of  the  authorities  of  the  city  before  they  could  use  the  public  streets 
for  the  running  of  their  passenger  cars.  These  companies  denied  the  validity 
of  the  license  charge,  which  gave  rise  to  litigation  and  to  new  legislation,  by 

which  authority  was  given  to  the  city  councils  to  provide  by  ordinance  for  the 
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proper  regulation  of  omnibuses,  or  vehicles  in  the  nature  thereof,  and  to  thaft 
end  it  was  enacted  that  they  might  from  time  to  time  pass  ordinances  to  pro- 
vide for  the  issuing  of  licenses  to  as  many  persons  as  may  apply  to  keep  and 
use  omnibuses,  or  vehicles  in  the  nature  thereof,  and  to  charge  a  reasonable 
annual  or  other  sum  therefor,  and  to  provide  for  the  punishment  of  the  owners 
and  drivers  of  the  same  for  any  violation  of  the  provisions  of  the  ordinances 
to  be  created  by  virtue  of  the  authority  conferred.  Sess.  Laws  Penn.  (1850), 
469.  Authority  was  by  that  act  expressly  vested  in  the  city  authorities  to  pass 
ordinances  upon  the  subject  therein  described  and  to  charge  a  reasonable 
annual  license  fee  for  the  license  or  other  sum  for  the  same.  Pending  the 
period  during  which  that  enactment  continued  to  be  in  operation,  the  legisla- 
ture of  the  state  passed  the  act  incorporating  the  defendant  company,  with  the 
powers,  privileges,  duties  and  obligations  expressed  in  the  act  of  incorporation. 
Id.  (1864),  300. 

Corporate  privileges  of  the  usual  character  are  by  the  charter  granted  to  the 
company,  and  the  tenth  section  provides  that  whenever  their  dividends  shall 
exceed  six  per  cent,  per  annum  on  the  par  value  of  the  capital  stock,  the  com- 
pany shall  pay  for  the  use  of  the  city  a  tax  of  six  per  cent,  on  such  excess  over 
six  per  cent,  on  the  par  value,  and  that  they  shall  also  pay  ^^such  license  fee 
for  each  car  run  by  the  company  as  is  now  paid  by  other  passenger  railway 
companies."  Railway  companies  running  cars  on  the  streets  of  the  city  were 
required  to  pay,  at  the  time  the  defendant  company  was  incorporated,  for  each 
and  every  car  intended  to  be  run,  the  annual  license  fee  of  $30,  as  appears  by 
the  ordmance  then  in  force  and  fully  set  forth  in  the  agreed  statement  of  facts. 
Annual  payments  to  that  amount,  it  seems,  were  made  by  the  defendant  com- 
pany, which  may  be  inferred  from  the  fact  that  the  plaintiff  city  makes  no 
claim  for  any  deficit  during  that  period. 

Coming  to  the  matter  in  controversy,  it  appears  that  the  legislature,  on  the 
11th  of  April,  1868,  passed  the  act  which  is  the  principal  subject  of  contro- 
versy. Section  1  provides  that  the  passenger  railway  corporations  of  the  city 
shall  pay  annually  to  the  city,  in  the  month  of  January,  the  sum  of  $50,  as 
required  by  their  charters,  for  each  car  intended  to  run  over  their  roads  during 
the  year,  and  that  they  shall  not-  be  obliged  to  pay  any  larger  sum ;  and  the 
same  section  provides  that  the  city  shall  have  no  power  to  regulate  such  com- 
panies unless  BO  authorized  by  the  laws  of  the  state.  Sess.  Laws  Penn.  (1868), 
849.  Regular  payments,  as  required,  were  made  by  the  defendant  company 
until  the  year  1875,  when  they  refused  to  pay  any  greater  sum  than  $30  per 
year  for  each  car  run.  Payment  of  the  excess  beyond  $30  being  refused,  the 
authorities  of  the  city  instituted  the  present  suit  in  the  common  pleas  to 
recover  the  balance  as  claimed.  Service  was  made,  and  the  parties  having  ap^ 
peared,  filed  the  agreed  statement  of  facts  exhibited  in  the  transor^t.  Hearing 
was  had,  and  the  court  of  original  jurisdiction  rendered  judgment  in  favor  of 
the  plaintiff  city  for  the  sum  of  $4,218.60.  Dissatisfied  with  the  judgment, 
the  defendant  company  removed  the  cause  into  the  supreme  court  of  the  state, 
where  the  judgment  was  affirmed.  Still  not  satisfied,  the  defendant  company 
removed  the  cause  into  this  court,  and  assigns  for  error  the  following  causes: 
1.  That  the  act  of  the  legislature  defining  the  duties  and  liabilities  of  railway 
companies  is  in  conflict  with  that  provision  of  the  constitution  which  prohibits 
a  state  from  passing  any  law  impairing  the  obligation  of  contracts.  2.  That 
the  judgment  of  the  court  below  is  in  conflict  with  that  provision  of  the  con- 
stitution. 
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Attempt  was  made  about  the  time  the  defendant  company  was  incorporated 
to  support  the  theory  that  a  street  passenger  car  was  not  a  vehicle  in  the  nature 
of  an  omnibus^  and  that  the  street  passenger  cars  were  not  taxable  in  any  form 
under  the  legislative  act  which  authorized  the  city  authorities  to  issue  licenses 
to  persons  to  keep  and  use  omnibuses,  or  vehicles  in  the  nature  thereof,  upon 
the  ground  that  the  street  passenger  car  was  not  a  vehicle  in  the  nature  of  an 
omnibus.  Controversy  arose,  and  the  supreme  court  of  the  state  eflFectually 
disposed  of  the  question  in  favor  of  the  city.  Questions  of  importance  were  de- 
cided by  the  court  in  that  case,  most  or  all  of  which  are  more  or  less  applicable 
to  the  case  before  the  court  They  are  as  follows:  1.  That  a  grant  to  a  corpo- 
ration to  carry  passengers  in  cars  over  the  streets  of  a  city  does  not  necessarily 
involve  exemption  from  liability  to  municipal  regulations,  the  right  granted 
being  neither  greater  nor  less  than  that  possessed  by  a  natural  person.  2.  That 
when  a  corporation  is  authorized  to  pursue  a  specified  business  within  a  munici- 
pality it  is  intended  that  the  business  shall  be  conducted  under  the  rules, 
restrictions  and  regulations  which  govern  others  transacting  the  same  business. 
3.  That  the  right  to  construct  cars  and  own  a  railway  neither  enlarges  nor 
diminishes  the  right  to  run  cars  and  carry  passengers,  and  that  a  reasonable 
charge  for  the  use  of  the  privilege  to  transact  such  a  business  is  not  a  denial 
of  the  right.  4.  That  an  ordinance  requiring  passenger  cars  to  be  numbered 
and  pay  a  stipulated  sum  when  licensed  is  a  valid  police  regulation,  and  that 
such  an  ordinance  might  be  passed  under  the  act  which  authorized  the  city  au- 
thorities to  pass  ordinances  for  the  licensing  of  omnibuses  and  other  vehicles 
of  conveyance  of  a  like  nature.  Since  that  decision  it  is  not  doubted  that  the 
subject  of  imposing  license  fees,  in  cases  like  the  present,  is  within  the  juris- 
diction of  the  city  authorities,  if  the  statute  under  which  they  have  exercised 
such  jurisdiction  is  a  valid  act  passed  in  pursuance  of  the  constitution. 

§  2267.  The  act  of  t/ie  legislature  of  Pen  nsylvan  ia  of  April  5, 186 J^  chartering 
a  street  railway  company  ^  was  not  a  co7itract  fixing  the  amount  of  license  fee  that 
might  be  exacted. 

When  the  company  was  incorporated  the  charter,  as  before  remarked,  con- 
tained the  provision  providing  for  the  payment  of  a  six  per  cent,  tax  on  the 
excess  of  dividends  over  six  per  cent,  on  the  par  value  of  the  stock,  and  the 
further  provision  that  the  company  shall  also  pay  such  license  for  each  car  run 
as  is  now  paid  by  other  passenger  railway  companies  in  the  city.  What  the 
defendants  contend  is  that  the  closing  enactment  of  the  section  amounts  to  a 
contract  that  the  railway  company  shall  never  be  required  to  pay  any  greater 
license  fee  than  was  then  required  of  such  companies  running  passenger  cars 
on  the  streets  of  the  city.  Other  railway  companies  at  that  time  paid  an  an- 
nual license  of  $30,  and  the  defendants  insist  that  the  act  of  the  legislature 
increasing  the  license  to  $50  per  annum  is  unconstitutional  and  void.  Two 
answers  are  made  to  that  proposition  by  the  plaintitf  city,  either  of  which  is 
sufficient  to  show  that  the  judgment  must  be  affirmed:  1.  That  the  language 
of  the  act  of  incorporation  referred  to  does  not  amount  to  a  contract  of  any 
kind,  and  certainly  not  to  such  a  contract  as  that  attempted  to  be  set  up  by  the 
defendants.  2.  That  even  if  the  language  employed  in  the  charter  is  sufficient 
to  amount  to  a  contract  that  the  license  charge  should  not  exceed  the  amount 
paid  at  that  date  by  other  such  companies,  still  it  cannot  benefit  the  defendants, 
for  the  reason  that  the  constitution  of  the  state  in  force  when  the  act  of  in- 
corporation was  passed  provides  that  the  legislature  shall  have  the  power  to 

altefi  revoke  or  annul  any  charter  of  incorporation  hereafter  conferred  by  or 
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under  any  special  or  general  law,  whenever  in  their  opinion  it  may  be  injuribns 
to  the  citizens,  subject  only  to  the  condition  that  the  alteration,  revocation  or 
annulment  shall  be  made  in  such  manner  ^^  that  no  injustice  shall  be  done  to  the 
corporators."     Art.  1,  sec.  26;  Purdon,  Dig.,  9th  ed.,  p.  17. 

Exemptions  of  the  kind  set  up  are  to  be  strictly  construed,  but  it  is  unnec- 
essary to  invoke  that  canon  of  construction  to  any  considerable  extent,  as  the 
language  employed  is  not  sufficient  to  take  the  case  out  of  the  rule  that  the 
alleged  exemption  will  not  be  sustained  unless  it  be  expressed  in  clear  and  un- 
ambiguous terms.  Taken  in  their  widest  sense,  the  words  employed  are  no 
more  than  sufficient  to  warrant  the  construction  that  the  legislature  intended 
that  the  corporation  should  not  then  be  required  to  pay  any  greater  charge  as 
license  than  other  companies  were  required  to  pay  for  the  same  privilege,  and 
it  may  perhaps  be  regarded  as  a  guaranty  against  invidious  exemptions  adverse 
to  the  corporators  in  future  legislation  upon  the  subject;  but  it  is  plain  that 
there  is  nothing  in  the  language  of  the  section  to  warrant  the  court  in  holding 
that  the  legislature  intended  to  contract  that  the  license  charged  for  such  pas- 
senger cars  should  never  exceed  the  annual  sum  of  $30.  Railway  companies 
of  the  kind,  it  appears,  were  first  required  to  pay  an  annual  sum  of  $50  for 
each  car  ruil  the  year  previous  to  the  passage  of  the  act  which  is  the  subject 
of  controversy  in  the  present  litigation.  Neither  party  refers  to  that  act  as  of 
any  importance  in  this  case,  except  as  a  part  of  the  state  legislation  upon  the 
subject.  T^^en  comes  the  act  in  controversy,  to  which  reference  has  already 
been  made.     9  Sess.  Laws  Penn.  (1868),  848. 

When  the  street  railway  system  of  the  city  was  comparatively  in  its  infancy, 
the  city  authorities,  under  the  legislative  act  empowering  them  as  such  authori- 
ties to  charge  reasonable  fees  for  granting  licenses  to  such  companies,  fixed  the 
sum  at  $30  per  annum  for  each  car  run.  Kegulations  of  the  kind  were  in  force 
and  operation  when  the  charter  of  the  defendant  company  was  granted.  Other 
companies  previously  incorporated  were  at  the  time  paying  only  that  sum  per 
annum  for  each  car,  and  the  tenth  section  of  the  charter  granted  to  the  de- 
fendant company  provided  that  the  then  new  company  should  pay  the  same  as 
was  paid  by  the  other  passenger  railway  companies.  Beyond  doubt  they  were 
required  to  pay  the  same  amount  as  was  paid  by  the  other  companies,  and  it  is 
perhaps  a  reasonable  construction  that  without  further  legislation  they  could 
not  be  required  to  pay  any  greater  sum,  but  the  language  of  the  section  does 
not  in  terms  contain  any  such  prohibition.  None  of  the  other  companies  have 
any  such  immunity  from  increased  taxation,  and  if  construed  to  have  that 
efl'ect  in  favor  of  the  defendant  company,  it  would  have  an  extremely  invidious 
operation  at  the  expense  of  all  other  similar  companies.  Invidious  exemptions 
are  not  favored,  nor  ought  they  to  be,  as  they  are  in  principle  utterly  opposed 
to  the  rule  of  equality,  which  ought  always  to  prevail  in  imposing  public 
burdens.  Taxation  is  an  act  of  sovereignty  to  be  performed,  so  far  as  it  con- 
veniently can  be,  with  justice  and  equality  to  all.  Crawford  v,  Burrell  Town- 
ship, 53  Penn.  St.,  219;  Cooley,  Taxation,  152.  Common  burdens  should  be 
sustained  by  common  contributions,  regulated  by  fixed  rules,  and  be  appor- 
tioned, as  far  as  possible,  in  the  ratio  of  justice  and  equity.  Sutton  v.  Louis- 
ville, 5  Dana  (Ky.),  28,  31.  Viewed  in  the  light  of  these  suggestions,  it  is  clear 
that  the  state  never  made  such  a  contract  with  the  defendant  company  as  that 
supposed  in  the  assignment  of  errors. 

§  2268.  Imposing  a  license  fee  is  an  exercise  of  police  power. 

It  seems  that  the  supreme  court  of  the  state,  when  it  became  theur  duty  at 
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an  earlier  period  to  exatnine  the  qaestion,  came  to  the  conclasion  that  the 
power  to  impose  the  license  or  tax  might  be  supported  as  a  police  power  de- 
rived under  the  act  passed  for  the  regulation  of  omnibuses  or  vehicles  in  the 
nature  of  the  same,  it  appearing  that  at  that  time  no  legislative  act  had  con- 
ferred the  express  power  to  tax  the  cars  of  the  company.  Frankford,  etc.,  R. 
Co.  V.  City  of  Philadelphia,  58  Penu.  St.,  119-124.  Since  that  the  act  in  ques- 
tion in  this  case  has  been  enacted,  which  itself  requires  all  such  companies, 
without  discrimination,  to  pay  the  annual  license  or  tax  of  $50  for  each  car 
intended  to  be  run  over  the  city  roads  during  the  year. 

Stress,  it  appears,  was  laid  in  the  court  below  upon  the  words  of  the  act  '^  as 
required  by  their  charters,"  as  if  the  obligation  did  not  arise  unless  it  was  cre- 
ated by  the  terms  of  the  charter;  but  the  supreme  court  showed  conclusively 
that  the  act  of  the  legislature,  when  properly  construed,  did  not  sustain  the 
proposition,  and  it  appears  to  have  been  abandoned.  Charters  of  the  kind,  as 
the  supreme  court  showed  in  the  opinion  given  in  this  case,  required  obedience 
to  the  lawful  ordinances  of  the  city  under  the  exercise  of  its  municipal  powers, 
which,  as  the  supreme  court  there  say,  is  plainly  evidenced  by  the  remainder 
of  the  section  imposing  the  tax  of  $50,  by  which  the  legislature  took  away 
from  the  city  all  power  by  ordinance  or  otherwise  to  regulate  passenger  rail- 
ways, '^  unless  authorized  by  the  express  terms  of  a  law  referring  directly  to 
such  corporations."  Voluntary  payments  of  the  amount  imposed  by  the  new 
act  were  made  by  the  company  for  sixty  or  seventy  cars,  from  which  the 
supreme  court  of  the  state  held  that  it  followed  as  a  legal  conclusibn  that  the 
compan}"^  had  accepted  the  act. 

§  2269.  To  construe  a  provision  into  an  exemption^  the  intent  of  the  legisla- 
ture must  be  expressed  inplain^  unambiguous  terms. 

All  power  to  regulate  such  companies  by  ordinance  or  otherwise  was  taken 
away  from  the  city  during  that  period,  and  the  court  held  that  inasmuch  as  the 
company  had  enjoyed  the  benefit  of  that  prohibition  ever  since  it  was  enacted, 
it  must  be  understood  that  they  have  accepted  the  act.  Some  weight  is  doubt- 
less to  be  given  to  that  argument,  but  it  is  clear  that  the  right  of  the  state  to 
impose  such  a  tax,  rate  or  imposition  in  the  future  cannot  be  taken  away  by 
mere  implication  arising  from  a  direction  to  pay  a  cert&in  sum,  the  universal 
rale  being  that  it  requires  some  plainer  negative  of  the  power  of  the  state  to 
levy  moneys  for  public  purposes  than  is  fouYid  in  such  a  direction.  Indications 
of  such  an  intention  might  perhaps  be  found  in  other  statutory  provisions, 
sufficient,  when  added  to  such  a  direction,  and  when  taken  together  as  a  whole, 
to  amount  to  a  contract  to  relinquish  the  power;  but  when  it  is  sought  to  prove 
tocb  an  exemption,  the  statutory  evidence  of  the  same  must  be  plain  and  unam- 
biguous, and  if  not  direct  it  must  at  least  be  such  as  is  inconsistent  with  any 
other  hypothesis,  and  conclusive  that  such  was  the  intention  of  the  legislature. 
Cooley,  Const.  Lim.  (4th  ed.),  341. 

§  2270.  Rules  for  the  construction  of  charters  with  reference  to  contracts  em- 
bodied in  them. 

Much  discQSsion  of  the  second  proposition,  in  view  of  the  conclusive  support 
given  to  the  first,  ia  quite  unnecessary.  Power  to  alter,  revoke  or  annul  any 
obaiter  of  incorporation  was  vested  ia  the  legislature  by  the  constitution  more 
than  a  quarter  of  aoentury  before  the  defendant  company  was  incorporated. 
EveQ  when  the  language  of  the  charter  is  sufficient  to  amount  to  a  contract,  it 
was  twice  admitted  by  Mr.  Justice  Story,  in  Dartmouth  College  v.  Woodward, 
that  alterations  and  amendments  may  be  made  in  the  charter,  where  the  power, 
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for  that  parpose  is  reserved  to  the  legislature  in  the  act  of  incorporation. 
4  Wheat.,  518,  708,  712  (§§  2099-2117,  swprd).  Acts  of  incorporation  granted 
subsequently  to  the  adoption  of  the  constitution  must  be  construed  as  if  the 
provision  of  the  instrument  in  question  was  embodied  in  the  charter.  Pri- 
vate charters  of  the  kind  importing  such  an  exemption  are  held  to  be  contracts, 
because  they  are  based  for  their  consideration  on  the  liabilities  and  duties 
which  the  corporators  assume  by  accepting  the  terms  therein  specified;  and  the 
general  rule  is  that  the  grant  of  the  franchise  on  that  account  can  no  more  be 
resumed  by  the  legislature,  or  its  benefits  be  diminished  or  impaired  without 
the  assent  of  the  corporators,  than  any  other  grant  of  property  or  legal  estate, 
unless  the  right  to  do  so  is  reserved  in  the  act  of  incorporation,  or  by  some 
immemorial  usage  or  general  law  of  the  state  in  operation  at  the  time  the 
charter  was  granted.    Holyoke  Co.  v.  Lyman,  15  Wall.,  500,  511  (§§  2170-76, 

§  2271.  Charters  are  strictly  eansirued  against  tJie  grantees. 

Charters  of  private  corporations,  duly  accepted,  it  must  be  admitted,  are  m 
general  executed  contracts,  but  the  different  provisions,  unless  they  are  clear, 
unambiguous  and  free  of  doubt,  are  subject  to  construction,  and  their  true 
intent  and  meaning  must  be  ascertained  by  the  same  rules  of  interpretation  as 
apply  to  other  legislative  grants,  the  universal  rule  being  that  whenever  the 
privileges  granted  to  such  a  corporation  come  under  revision*  in  the  courts,  the 
grant  is  to  be  strictly  construed  against  the  corporation  and  in  favor  of  the  pub- 
lic, and  that  nothing  passes  to  the  corporation  but  what  is  granted  in  clear  and 
explicit  terms.  Rice  v,  Eailroad  Co.,  1  Black,  358;  Charles  Eiver  Bridge  v. 
Warren  Bridge,  11  Pet.,  420  (§§  2058-82,  supra).  Whatever  is  not  unequivo- 
cally granted  in  such  charters  is  taken  to  have  been  withheld,  as  all  such  char- 
ters and  acts  extending  the  privileges  of  corporate  bodies  are  to  be  taken  most 
strongly  against  the  corporators.  Sedgwick,  Stats.  (2d  ed.),  292 ;  Lees  v,  Man- 
chester &  Ash  ton  Canal  Co.,  11  East,  644. 

§  2272.   Vested  rights  cannot  he  impaired  under  a  reserved  power  to  alter ^  etc. 

Vested  rights,  it  is  conceded,  cannot  be  impaired  under  such  a  reserved 
power,  but  it  is  clear  that  the  power  may  be  exercised,  and  to  almost  any 
extent,  to  carry  into  efiFect  the  original  purposes  of  the  grant  and  to  protect  the 
rights  of  the  public  and  of  the  corporators,  or  to  promote  the  due  administra- 
tion of  the  affairs  of  the  corporation.  Pennsylvania  College  Cases,  13  Wall., 
190,  218  (§§  2118-26,  supra).  Tested  by  these  considerations,  it  is  clear,  even 
if  it  be  admitted  that  the  language  of  the  charter  is  sufficient  to  import  a 
contract,  that  the  power  of  the  legislature  under  the  constitution  is  amply  suffi- 
cient to  justify  that  department  of  the  state  to  pass  the  act  raising  the  license 

for  each  car  from  thirty  to  fifty  dollars. 

Judgment  affirmed. 

TOMUNSON  V.  BRANCH. 
(16  WaUace,  4«(M70.    1872.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  South  Carolina. 

Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  The  South  Carolina  Canal  &  Railroad  Company  was 
chartered  by  the  legislature  of  South  Carolina  in  December,  1827,  for  the  pur- 
pose of  constructing  a  railroad  or  canal,  or  both,  from  Charleston  to  each  of 
the  towns  of  Columbia,  Camden  and  Hamburg,  with  the  exclusive  right  for 
that  purpose  for  thirty-six  years.    In  a  supplement  of  January,  1828^  amongst 
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other  things,  it  was  enacted  as  follows,  viz. :  "That  during  the  first  period  of 
thirty -six  years  the  stock  of  the  company,  and  the  real  estate  that  may  be  pur- 
chased by  them  and  connected  with,  and  be  subservient  to,  the  works  herein 
authorized,  shall  be  exempted  from  taxation." 

Under  this  charter  the  company  constructed  a  railroad  from  Charleston  to 
Hamburg  only,  a  distance  of  nearly  one  hundred  and  forty  miles^  This  road 
was  completed  in  1833,  and  it  is  admitted  that  the  thirty-six  years  of  exemp- 
tion from  taxation  expired  in  1869,  and  cannot  be  invoked  in  support  of  the 
present  suit.  In  1835  the  Cincinnati  &  Charleston  Railroad  Company  was  in- 
corporated by  the  legislature  of  South  Carolina,  for  the  purpose  of  establishing 
a  communication  by  railroad  between  Cincinnati  and  Charleston,  through  the 
states  of  Kentucky,  Tennessee,  North  Carolina  and  South  Carolina,  with  power 
to  construct  branches  not  conflicting  with  any  chartered  rights,  and  with  power 
to  use  any  section  of  the  said  railroad  before  the  whole  should  be  completed.  By 
the  forty-third  section  of  this  charter  it  was  enacted  that  the  capital  stock  of 
this  company,  the  dividends  thereon,  and  all  the  property  and  estate,  real  and 
personal,  belonging  to  said  company,  should  be  forever  exempt  from  taxation, 
unless  the  dividends  should  exceed  lawful  interest.  Subsequently  the  project 
of  extending  the  road  into  other  states  was  abandoned,  and  the  name  of  the 
company  was  changed,  first  to  that  of  the  Louisville,  Cincinnati  &  Charleston 
Kailroad  Company,  and  afterwards  to  that  of  the  South  Carolina  Railroad 
Company.  The  company  never  built  any  portion  of  the  railroad  authorized 
by  its  charter,  except  from  Branchville  to  Columbia  and  a  branch  to  Camden. 
The  exclusive  privileges  conceded  to  the  South  Carolina  Canal  &  Railroad 
Company  rendered  it  difficult,  if  not  impracticable,  to  effect  a  communication 
with  Charleston  without  the  consent  of  that  company.  Hence  negotiations 
for  an  amalgamation  of  interests  between  the  two  companies  took  place  as 
early  as  1837,  and  it  was  practically  effected  in  that  and  the  ensuing  years. 
The  mode  in  which  it  was  done  was  that  the  stockholders  of  the  South  Caro- 
lina Canal  &  Railroad  Company  exchanged  their  stock  in  that  company  for 
an  equal  number  of  shares  in  the  Louisville,  Cincinnati  &  Charleston  Railroad 
Company  (afterwards  called  the  South  Carolina  Railroad  Company),  and  re- 
ceived in  addition  a  bonus  of  twenty-five  per  cent.  By  this  means  the  latter 
coiDpany  acquired  the  entire  control  of  the  former,  and  used  the  road  of  the 
former  company  between  Branchville  and  Charleston,  instead  of  building  a 
separate  road  of  their  own. 

In  1843,  by  an  act  of  the  legislature  passed  the  19th  of  December,  this  amal- 
gamation was  formally  legalized.  The  section  relating  to  this  subject  was  ex- 
pressed in  the  following,  terms:  "That  whenever  the  written  consent  of  all 
the  stockholders  of  the  South  Carolina  Canal  &  Railroad  Company  shall  have 
been  obtained,  the  said  South  Carolina  Canal  &  Railroad  Company  shall  be 
fnerged  in  the  said  South  Carolina  Railroad  Company,  and  thereupon  and  there- 
after all  the  rights,  privileges  and  property  belonging  to  the  said  South  Caro- 
lina Canal  &  Railroad  Company  shall  be  vested  in  the  said  South  Carolina 
Kailroad  Company,  and  the  said  South  Carolina  Railroad  Company  shall  be 
liable  for  all  the  debts  and  contracts  of  the  said  South  Carolina  Canal  &: 
Railroad  Company;  and  the  stock  and  property  of  the  said  South  Carolina 
Kailroad  Company  shall  be  subject  to  the  same  liens  and  charges  to  which  the 
stock  and  property  of  the  said  South  Carolina  Canal  &  Railroad  Company 
may  be  liable,  and  in  the  same  relative  order  in  which  the  said  liens  and 
charges  now  stand." 
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§  2273.  Where  a  corporation^  having  an  exemption  from  taxation  for  a  litn- 
ited  time,  is  merged  in  one  having  a  perpetual  exemption,  the  latter  takes  the  prop- 
erty  of  the  form^er  subject  ofUg  to  the  limited  exemption. 

It  is  conceded  that  the  terms  of  this  law  were  complied  with.  And  now  the 
defendants  in  error  contend  that  by  the  "  merger"  of  the  South  Carolina  Canal 
&  Railroad  Company  in  the  South  Carolina  Railroad  Company,  the  property 
of  the  former  is  held  by  the  latter,  with  all  the  rights  and  privileges  of  its  own 
charter  attaching  thereto,  including  the  right  of  perpetual  exemption  from  tax- 
ation. If  this  is  so,  the  state,  by  giving  the  latter  company  the  power  to  ac- 
quire the  property  of  the  former,  has  lost  a  valuable  prerogative  in  reference 
to  that  property,  which  it  possessed  up  to  the  time  when  the  act  of  1843  was 
passed, —  namely,  the  right  to  tax  the  property  after  the  expiration  of  the 
thirty-six  years.  Such  a  conclusion  of  the  rights  of  the  state  ought  not  to  be 
admitted  without  a  clear  expression  of  the  legislative  assent.  It  does  not  seem 
to  us  that  the  section  in  question  contains  such  clear  assent.  In  declaring  that 
the  one  company  shall  be  merged  in  the  other,  and  that  the  rights,  privileges 
and  property  of  the  one  shall  be  vested  in  the  other,  the  legislature  cannot  be 
understood  to  mean  that  the  restrictions,  limitations  and  burdens  affecting 
that  property,  and  imposed  for  the  benefit  of  the  public  or  of  individuals,  shall 
not  go  with  it.  The  rights  and  privileges  go  with  it,  and  those  rights  and 
privileges  can  with  difficulty  be  separated  from  the  restrictions  and  duties  by 
which  they  are  measured  and  qualified.  For  example,  the  right  to  charge  toll 
and  freight  can  hardly  be  separated  from  the  limitation  of  the  rates  of  toll  and 
freight  which  the  charter  of  the  merged  company  imposed.  If  the  rates  of 
freight  were  limited  in  that  charter  to  five  cents  per  ton  per  mile,  can  it  be 
claimed  that  the  new  company  is  discharged  from  that  limitation  altogether? 
Or,  if  its  own  charter  allows  a  charge  of  ten  cents  per  ton  per  mile,  can 
it  claim  the  right  to  charge  ten  cents  for  freight  transported  on  the  old 
road? 

If  the  hypothesis  were  reversed,  and  the  old  charter  allowed  ten  cents,  whilst 
the  new  allowed  but  five,  the  company  would  not  hesitate,  under  the  grant  of 
the  rights  and  privileges  of  the  old,  to  continue  to  charge  ten  cents,  as  the  for- 
mer company  had  done.  And  they  would  have  reason  on  their  side.  Had  it 
been  intended  that  the  road  and  property  of  the  old  company  should  be  owned 
and  controlled  by  the  new  company  under  its  own  charter,  in  the  same  manner 
as  its  other  property,  it  would  have  been  easy  to  have  so  declared.  Not  hav- 
ing so  declared,  we  cannot  presume  that  such  was  the  intent.  The  keeping 
alive  of  the  rights  and  privileges  of  the  old  company,  and  transferring  them 
to  the  new  company  in  connection  with  the  property,  indicates  the  legislative 
intent  that  such  property  was  to  be  holden  in  the  same  manner  and  subject  to 
the  same  rights  as  before.  The  owners  of  the  property  were  to  lose  no  rights 
by  the  transfer,  nor  was  the  public  to  lose  any  rights  thereby.  Of  course, 
these  remarks  do  not  apply  to  those  corporate  rights  and  franchises  of  the  old 
company,  which  appertain  to  its  existence  and  functions  as  a  corporation. 
These  became  merged  and  extinct.  But  all  its  rights  and  duties,  its  privileges 
and  obligations,  as  related  to  the  public  or  to  third  persons,  remain^  and  de- 
volve upon  the  new  company.  This  seems  to  us  the  most  obvious  and  natural 
construction  of  the  act,  and  leads  to  the  conclusion  that,  as  to  the  road,  prop- 
erty and  works  appertaining  to  the  main  line  from  Charleston  to  Hamburg, 
the  South  Carolina  Railroad  Company  has  no  claim  to  exemption  from  taxa- 
tion. 
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§2274.  Axithorities  examined. 

This  view  of  the  subject  is  corroborated  by  the  decision  of  this  court  in  the 
case  of  Philadelphia,  etc.,  R  Co.  v.  Maryland,  10  How.,  376.  It  there  appeared 
that  the  railroad  line  between  Baltimore  and  Philadelphia  had  originally 
belonged  to  several  distinct  organizations  chartered  by  the  states  of  Maryland, 
Delaware  and  Pennsylvania.  One  of  these  companies  was  exempt  from  cer- 
tain taxation,  and  it  was  claimed  by  the  consolidated  company  that  this  exemp- 
tion was  transferred  to  it  and  affected  all  parts  of  the  line.  The  act  authorizing 
the  union  of  the  several  companies  provided  that  the  ''said  body  corporate  so 
formed  should  be  entitled  ...  to  all  the  powers  and  privileges  and  ad- 
vantages then  belonging  to  the  former  corporations."  And  the  new  company 
claimed  the  exemption  from  taxes  as  one  of  the  privileges  and  exemptions  ac- 
quired. But  the  court  held  that  the  exemption  did  not  extend  to  a  portion  of 
the  line  to  which  it  had  not  extended  before  the  union.  It  considered  the  evi*  .. 
dent  meaning  of  the  law  to  be  that  whatever  privileges  and  advantages  either 
of  the  former  companies  possessed  should  in  like  manner  be  held  and  pos- 
sessed by  the  new  company,  to  the  extent  of  the  road  which  the  said  former 
companies  had  respectively  occupied  before  the  union;  that  it  should  stand  in 
their  place,  and  possess  the  power,  rights  and  privileges  they  had  severally 
enjoyed  in  the  portions  of  the  road  which  had  previously  belonged  to  them. 
It  seems  to  us  that  this  decision  is  directly  in  point,  and  governs  that  branch 
of  the  case  now  under  consideration. 

Keference  is  made,  however,  to  certain  decisions  of  the  courts  of  South  Caro- 
lina, which,  it  is  contended,  settle  the  question  the  other  way.  The  first  case 
referred  to  is  South  Carolina  K.  Co.  v.  Blake,  9  Rich.,  233,  which  arose  out  of 
an  attempt  of  the  South  Carolina  Eailroad  Company  to  condeipn  certain  land 
for  its  purposes  in  Charleston.  The  owner  disputed  the  right  of  condemna- 
tion on  the  ground  that  the  road  and  works  had  long  before  been  located, 
and  that,  therefore,  the  power  was  gone.  But  the  court  held  that  the  power 
existed  under  both  charters,  and  might  be  exercised  under  either — first  show- 
^g  ^y  affidavit  the  necessity  of  the  use.  The  observations  on  the  subject  of 
taxation  were  obiter  dicta;  but,  as  far  as  the  judgment  goes,  it  does  not  seem 
to  us  to  militate  against  the  views  we  have  taken,  but  rather  to  confirm  them 
by  recognizing  the  continued  vitality  of  the  powers  contained  in  the  old  char- 
ter. These  cannot  fairly  be  claimed  without  accepting  also  its  duties  and  bur- 
dens. 

Another  case  was  that  of  The  State  v.  Hood,  15  Rich.,  177,  in  which  the 
company  claimed  exemption  from  a  state  income  tax  imposed  in  1867,  under  a 
law  passed  the  year  preceding,  taxing  the  gross  incomes  of  all  railroads  not  ex- 
empt by  law.  The  court  of  appeals  held  that  the  company  was  exempt  by  law, 
both  under  the  thirty-six  years'  exemption  in  the  old  charter  (which  had  not 
then  expired)  and  under  the  exemption  in  the  charter  of  1835;  and  expressly 
waived  the  consideration  of  the  effect  of  the  act  of  union  passed  in  1843. 
This  case,  therefore,  furnishes  no  authority  on  the  subject. 

The  remaining  case  is  tliat  of  South  Carolina  R.  Co.  v.  Columbia  &  Augusta 
R.  Co.,  13  Rich.  Eq.,  839,  decided  in  1867.  The  defendant  company  in  that 
case  was  chartered  in  1858  with  authority  to  construct  a  railroad  from  Colum- 
bia to  Augusta.  The  South  Carolina  Railroad  Company  claimed  that  this 
would  be  an  invasion  of  its  exclusive  privileges,  as  guarantied  in  the  charter  of 
the  South  Carolina  Canal  &  Railroad  Company  and  in  that  of  the  Cincinnati 

&  Charleston  Railroad  Company.    The  learned  chancellor  by  whom  the  case- 
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was  decided  assumed  that  the  Soath  Carolina  Eiilroad  Company  was  entitled 
to  both  guaranties ;  but  he  held  that  the  projected  road  would  not  be  an  in- 
fringement of  either.  The  guaranty  given  to  the  old  company  was  that  of 
an  exclusive  right  (for  thirty  six  years  from  the  completion  of  its  road)  of  hav- 
ing a  railroad  between  Charleston  as  one  terminus,  and  the  towns  of  Columbia, 
Camden  and  Hamburg,  respectively;  and  the  guaranty  given  to  the  Cincin- 
nati &  Charleston  Hailroad  Company  was,  that  for  thirty-six  years  from  Janu- 
ary 1,  1836,  the  state  should  not  authorize  any  other  road  within  twenty  milea 
of  its  road,  which  should  connect  any  points  thereon,  or  should  run  in  the  gen- 
eral direction  thereof;  which  exclusive  privilege  was  not  to  extend  to  branches, 
but  only  to  the  main  road.  The  chancellor  held  that  the  first  guaranty  secured 
the  company  only  against  other  roads  leading  to  Charleston,  which  the  pro- 
jected road  did  not  do;  and  that  the  second  guaranty  secured  the  compmy 
only  against  roads  interfering  with  the  main  line  of  the  Cincinnati  and  Ctiarles* 
ton  company^  which  the  projected  road  did  not  do,  because  this  main  line,  as 
originally  contemplated,  was  to  extend  from  Charleston,  via  Branchville  and 
Columbia,  to  Cincinnati ;  and  the  only  part  of  it  ever  constructed  was  the  road 
from  Charleston  via  Branchville  to  Columbia;  with  which  the  projected  road 
did  not  interfere.  This  was  all  that  the  chancellor  decided.  It  is  true  that,  in 
the  course  of  his  opinion,  he  does  say  that  after  the  acquisition  of  the  old  road, 
extending  from  Charleston  to  Hamburg,  the  charter  of  the  South  Carolina 
Kailroad  Company  extended  over  it,  the  same  as  if  that  company  had  built  it. 
But  that  proposition  was  not  material  to  the  conclusion  to  which  he  came. 
And  when  be  assumed  that  the  guaranty  of  the  old  charter  still  subsisted 
with  regard  to  the  old  road,  and. based  his  judgment  upon  that  assumption  as 
one  of  its  grounds,  his  opinion  is  virtually  an  authority  for  the  other  proposi- 
tion, that  the  company  must  be  regarded  as  holding  the  old  road,  so  far  as  the 
rights  of  the  public  are  concerned,  subject  to  the  conditions  and  limitations  of 
that  charter,  as  well  as  with  its  privileges  and  immunities.  Be  this,  however, 
as  it  may,  we  find  nothing  in  this  case  or  the  other  cases  referred  to,  which,  in 
our  view,  affects  the  authority  of  the  case  of  Philadelphia,  etc.,  R.  Co.  v.  Mary- 
land, or  the  soundness  of  the  conclusion  to  which  we  have  come,  as  before 
expressed. 

-  §  2275.  Where  a  charter  is  ^eeially  exempted  from  the  operation  of  a  general 
statute  authorizing  the  repeal  of  aU  charters  by  the  legislature^  except  as  to  future 
grants  to  the  corporation^  such  exemption  is  not  lost  by  obtaining  subsequent  legis- 
lation authorizing  the  company  to  issue  bofids. 

The  next  inquiry  relates  to  the  line  of  railroad  constructed  by  the  South 
Carolina  Eailroad  Company  under  its  own  charter;  being  that  portion  between 
Branchville  and  Columbia  and  Camden.  We  have  seen  that  the  company,  by 
its  original  charter  granted  in  1835,  had  the  grant  of  a  perpetual  exemption 
from  taxation.  We  have  already  decided  that  it  is  competent  for  the  legisla- 
tive power  to  grant  such  an  exemption.  But  it  is  contended  on  the  part  of  the 
state  that  this  exemption,  and  all  other  chartered  privileges  of  the  company, 
are  subject  to  alteration  and  repeal,  by  virtue  of  the  forty-first  section  of  an 
act,  passed  in  December,  1841,  by  which  it  is  declared :  "  That  it  shall  become 
part  of  the  charter  of  every  corporation,  which  shall,  at  the  present  or  any 
succeeding  session  of  the  general  assembly,  receive  a  grant  of  a  charter,  or  any 
renewal,  amendment  or  modification  thereof  (unless  the  act  granting  such  char- 
ter, renewal,  amendment  or  modification  shall,  in  express  terms,  except  it),  that 
every  charter  or  incorporation  granted,  renewed  or  modified  as  aforesaid,  shall 
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at  all  times  remain  subject  to  amendment,  alteration  or  repeal,  by  the  legislar 
tive  authority." 

Now,  there  can  be  no  doubt  but  that  the  act  of  1843,  authorizing  the  con*- 
solidation  of  the  two  companies,  or  the  merger  of  the  one  into  the  other,  was 
an  act  modifying  the  charter  of  the  South  Carolina  Railroad  Company;  but 
the  third  section  of  that  act  withdrew  the  charter  from  the  operation  of  the 
act  of  1841.  It  was  in  these  words:  "Section  3.  The  said  South  Carolina 
Railroad  Company  is  hereby  excepted  from  the  provisions  of  the  forty-first 
section  of  an  act  entitled  an  act  to  incorporate  certain  villages,  etc.  [referring 
to  the  act  in  question],  but  nothing  herein  contained  shall  be  construed  as  ex- 
empting the  said  company  from  the  provisions  of  the  said  forty-first  section, 
upon  any  future  grant,  renewal  or  modification  of  their  charter." 

The  allegation  on  the  part  of  the  state  is,  that  subsequent  legislation  was 
obtained  by  the  company,  which  modified  its  charter,  and  thus  rendered  the 
whole  charter  liable  to  subsequent  alteration  and  repeal.  The  legislation  re- 
ferred to  consists  of  two  several  acts,  namely :  '*  An  act  to  lend  the  credit  of 
the  state  to  secure  certain  bonds,  to  he  issued  by  the  South  Carolina  Railroad 
Company,  and  for  other  purposes,  passed  December  21,  1865;"  and  "An  act 
to  amend  the  act  last  aforesaid,  passed  the  19th  day  of  September,  1866."  It 
is  very  doubtful  whether  these  acts  can  be  regarded  as  amending  or  modifying 
the  charter  of  the  company.  They  merely  authorize  the  extension  of  certain 
bonds  made  by  the  company  (which  the  state  had  guarantied),  by  the  issue  of 
new  bonds  of  like  character,  and  the  continuation  of  the  mortgage  for  securing 
the  payment  of  said  bonds.  But  whatever  may  be  thought  on  this  point,  the 
third  section  of  the  act  of  1843  clearly  withdraws  from  the  operation  of  the 
act  of  1841  (by  which  power  to  amend  and  repeal  is  reserved)  the  entire  char- 
ter of  the  company  except  as  to  future  grants,  renewals  and  modifications. 
Such  future  grants  only  were  to  be  subject  to  alteration  and  repeal.  This 
seems  to  us  conclusive  of  the  point  raised,  and  no  further  argument  is  neces- 
sary. It  is  our  opinion,  therefore,  that  the  part  of  the  line  now  under  consid- 
eration is  exempt  from  taxation,  and  that  so  much  of  the  decree  as  relates 
thereto  is  correct. 

Decree  reversed,  with  directions  to  enter  a  decree  making  the  injunction  per- 
petual  as  to  all  that  part  of  the  line  and  railroad  of  said  South  Carolina  Rail- 
road Company,  which  extends  from  Branchville  to  Columbia  and  Camden,  and 
as  to  all  property  and  stock  of  said  company,  properly  apportionable  and  applica- 
ble to  the  said  portion  of  line  and  railroad,  and  dismissing  the  bill  as  to  all  the 
residue  of  the  railroad  property  and  stock  of  said  company,  and  that  "such 
further  proceedings  be  had  as  may  be  necessary  to  perfect  and  carry  oat  said 
decree,  (a) 

PARRINGTON  v.  TENNESSEE. 
(5  Otto,  e79-e94    1877.) 

Error  to  the  Supreme  Court  of  Tennessee. 
Opinion  by  Mr.  JtrsxicE  Swatnk. 

Statement  of  Facts. —  This  case  lies  within  narrow  limits.  The  question  to 
be  decided  arises  under  the  constitution  of  the  United  States.     The  ground  of 

(o)  In  Citj  of  CliAilestcm  v.  Branch,*  IB  Wall.,  470,  a  bill  was  filed  to  prereitt  the  collection  of  a  tax  on  the 
tmperQr  of  the  tmllroad.  The  low^r  court  held  that  the  property  was  free  from  taxation,  but  its  Judgment  waa 
rererwd  in  the  aupreme  court  on  the  principles  announced  in  the  abore  caae. 
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tbe  discussion  has  been  well  trodden  by  our  predecessors.  Little  is  left  for  as 
but  to  apply  the  work  of  other  minds.  The  facts  are  agreed  by  the  parties, 
and  may  be  briefly  stated. 

The  Union  and  Planters'  Bank  of  Memphis  was  duly  organized,  under  a 
charter  granted  by  the  legislature  of  Tennessee,  by  two  acts,  bearing  date 
respectively  on  the  20th  of  March,  1858,  and  the  12th  of  February,  1869. 
Since  its  organization  it  has  been  doing  a  regular  banking  business.  Its  capital 
stock  subscribed  and  paid  in  amounts  to  $675,000,  divided  into  six  thousand 
seven  hundred  and  fifty  shares  of  $100  each.  Farrington,  the  plaintiff  in  error, 
was,  throughout  the  year  1872,  the  owner  of  one  hundred  and  fift}^  shares,  of 
the  value  of  $15,000.  The  tenth  section  of  the  charter  of  the  bank  declares 
"  that  the  said  company  shall  pay  to  the  state  an  annual  tax  of  one-half  of  one 
per  cent,  on  each  share  of  the  capital  stock  subscribed,  which  shall  be  in  lieu  of 
all  other  taxes." 

The  state  of  Tennessee  and  the  county  of  Shelby  claiming  the  right,  under 
the  revenue  laws  of  the  state,  to  tax  the  stock  of  the  plaintiff  in  error,  assessed 
and  taxed  it  for  the  year  1872.  It  was  assessed  at  its  par  value.  The  tax 
imposed  by  the  state  was  forty  cents  on  the  $100,  making  the  state  tax  $60. 
The  county  tax  was  $1.20  on  the  $100,  making  the  county  tax  $180.  The 
plaintiff  in  error  denies  the  right  of  the  state  and  county  to  impose  these  taxes. 
He  claims  that  the  tenth  section  of  the  charter  was  a  contract  between  the 
state  and  the  bank ;  that  any  other  tax  than  that  therein  specified  is  expressly 
forbidden;  and  that  the  revenue  laws  imposing  the  taxes  in  question  impair  the 
obligation  of  the  contract.  The  supreme  court  of  the  state  adjudged  the  taxes 
to  be  valid.  The  case  was  thereupon  removed  to  this  court  by  the  plaintiff  in 
error  for  review. 

A  compact  lies  at  the  foundation  of  all  national  life.  Contracts  mark  the 
progress  of  communities  in  civilization  and  prosperity.  They  guard,  as  far  as 
is  possible,  against  the  fluctuations  of  human  affairs.  They  seek  to  give  stabil- 
ity to  the  present  and  certainty  to  the  future.  They  gauge  the  confidence  of 
man  in  the  truthfulness  and  integrity  of  his  fellow-man.  They  are  the  springs 
of  business,  trade  and  commerce.  Without  them,  society\  could  not  go  on. 
Spotless  faith  in  their  fulfillment  honors  alike  communities  and  individuals. 
Where  this  is  wanting  in  the  body  politic  the  process  of  descent  has  begun,  and 
a  lower  plane  will  be  speedily  reached.  To  the  extent  to  which  the  defect 
exists  among  individuals,  there  is  decay  and  degeneracy.  As  are  the  integral 
parts,  so  is  the  aggregated  mass.  Under  a  monarchy  or  an  aristocracy,  order 
may  be  upheld  and  rights  enforced  by  the  strong  arm  of  power.  But  a  repub- 
lican government  can  have  no  foundation  other  than  the  virtue  of  its  citizens. 
When  that  is  largely  impaired  all  is  in  peril.  It  is  needless  to  lift  the  veil  an4 
contemplate  the  future  of  such  a  people.  Trist  v.  Child,  21  Wall.,  441; 
1  Montesquieu's  Spirit  of  Laws,  25.  History  but  repeats  itself.  The  trite  old 
aphorism,  that  '*  honesty  is  the  best  policy,"  is  true  alike  of  individuals  and 
communities.     It  is  vital  to  the  highest  welfare. 

The  constitution  of  the  United  jStates  wisely  protects  this  interest,  public  and 

private,  from  invasion  by  state  laws.     It  declares  that  '^  no  state  shall    .     .    . 

pass  any    ...     law  impairing  the  obligation  of  contracts."    Art.  1,  sec.  10. 

This  limitation  no  member  of  the  Union  can  overpass.     It  is  one  of  the  most 

important  functions  of  this  tribunal  to  apply  and  enforce  it  upon  all  proper 

occasions.     This  controversy  has  been  conducted  in  a  spirit  of  moderation  and 

fairness  eminently  creditable  to  both  parties.    The  state  is  obyiously  seek- 
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ing  only  what  she  deems  to  be  right.  The  judges  of  her  own  highest  court, 
whence  the  case  came  here,  were  divided  in  opinion. 

§  2376.  JSxecuted  and  executory  contracts  defined.  The  constitutional  pro- 
hibition applies  to  each^  and  prohibits  any  impairment 

Contracts  are  executed  or  executory.  A  contract  is  executed  where  every* 
thing  that  was  to  be  done  is  done,  and  nothing  remains  to  be  done.  A  grant 
actually  made  is  within  this  category.  Such  a  contract  requires  no  considera- 
tion to  support  it.  A  gift  consummated  is  as  valid  in  law  as  anything  else. 
Dartmouth  College  v.  Woodward,  4  Wheat.,  518  (§§  2099-2117,  supra).  An 
executory  contract  is  one  where  it  is  stipulated  by  the  agreement  of  minds, 
npon  a  sufficient  consideration,  that  something  is  to  be  done  or  not  to  bo  done 
by  one  or  both  the  parties.  Only  a  slight  consideration  is  necessary.  Fillans 
V.  Yan  Mierop,  3  Burr.,  1663 ;  Forth  v.  Stanton,  1  Saund.,  210,  note  2,  and  the 
cases  there  cited.  The  constitutional  prohibition  applies  alike  to  both  execu- 
tory and  executed  contracts,  by  whomsoever  made.  The  amount  of  the  im- 
pairment of  the  obligation  is  immaterial.  If  there  be  any,  it  is  sufficient  to 
bring  into  activity  the  constitutional  provision  and  the  judicial  power  of  this 
court  to  redress  the  wrong.  Yon  Hoffman  v»  City  of  Quincy,  4  Wall.,  535 
(§§  1877-82,  supra). 

§2277.   Vested  rights  sacred. 

The  doctrine  of  the  sacr^dness  of  vested  rights  has  its  root  deep  in  the  com- 
mon law  of  England,  whence  so  much  of  our  own  has  been  transplanted. 
Kent,  then  chief  justice,  said:  It  is  a  principle  of  that  law,  ''as  old  as  the 
law  itself,  that  a  statute  even  of  its  omnipotent  parliament  is  not  to  have  a 
retrospective  effect.  Nova  const itutio  futuris  formani  imponere  debet  et  7ion 
preteritis.  Bracton,  lib.  228;  2  Inst.,  292."  Dash  v.  Yan  Kleeck,  7  Johns. 
(N.  Y.),  477.  See,  also,  Society  for  Propagation  of  Gospel  v.  Wheeler,  2  Gall., 
105)  and  Broom^s  Legal  Maxims,  34.  It  was  settled  at  an  early  period  that  it 
was  the  prerogative  of  the  king  to  create  corporations ;  but  he  could  not  grant 
the  same  identical  powers  to  a  second  corporation  while  the  prior  one  subsisted, 
and,  unless  the  power  was  reserved,  he  could  not  alter,  amend  or  annul  a  char- 
ter without  the  consent  of  the  corporate  body  t6  which  it  belonged.  To  the 
extent  of  such  assent  amendments  were  effectual,  and  no  further.  Dartmouth 
College  V.  Woodward,  supra;  The  King  v.  Passmore,  3  Term  R,  199,  and  the 
cases  cited.  In  the  worst  times  of  English  history  no  attempt  was  made  by 
the  crown  to  do  either  of  these  things  in  invitum. 

Near  the  close  of  the  reign  of  Charles  the  Second,  the  charters  of  many  cities 
.were  wrested  from  them.  The  case  of  the  citv  of  London  was  the  most  mem- 
orable.  It  was  done  under  the  forms  of  law,  by  means  of  a  corrupt  judiciary. 
After  the  revolution  of  1688,  and  the  accession  of  William  and  Mary  to  the 
throne,  the  charter  of  the  metropolis  was  restored,  and  immunity  was  given 
to  it,  by  an  act  of  parliament,  against  such  assaults  in  future.  3  Bl.  Com.,  264; 
2  Campbeirs  Lives  of  the  Chief  Justices,  41.  It  is  the  theory  of  the  British 
constitution  that  parliament  is  omnipotent.  It  can  pass  bills  of  attainder  and 
acts  of  confiscation.  Gibbon's  Autobiography,  14.  It  can  also  create  and  de- 
stroy corporations.  But  these  things  involve  the  exercise,  not  of  its  ordinary, 
but  of  an  extraordinary  power,  not  unlike  that  of  the  Roman  emperors,  some- 
times applied  in  moulding  and  administering  the  civil  law  in  special  cases.  In 
The  King  v,  Passmore,  supra^  Justice  BuUer  said  he  "  considered  the  grant  of 
incorporation  to  be  a  Qompact  between  the  crown  and  a  certain  number  of  the 
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subjects,  the  latter  of  whom  undertake,  in  consideration  of  the  privileges  which 
are  bestowed,  to  exert  themselves  to"  carry  out  the  objects  of  the  grant. 

§  2278.  A  grant  of  incorporatiini  is  a  contracL 

The  question  whether  there  is  in  such  cases  a  contract  within  the  meaning 
of  the  contract  clause  of  the  constitution  of  the  United  States  came  for  the 
first  time  before  this  court  in  the  Dartmouth  College  Case.  A  college  charter 
was  granted  by  the  king  before  the  American  Revolution.  The  state  of  New 
Hampshire,  by  several  acts  of  her  legislature,  of  the  27th  of  June  and  of  the 
18th  and  26th  of  Decembe>,  1816,  attempted  materially. to  change  the  original 
charter  and  modify  the  government  of  the  institution  which  had  grown  up 
under  it.  The  college  resisted.  The  case  was  brought  here  for  final  decision. 
It  was  argued  at  the  bar  with  consummate  ability.  The  judgments  of  the 
justices  of  this  court  who  delivered  opinions  were  characterized  by  a  wealth  of 
learning  and  force  of  reasoning  rarely  equalled.  Perhaps  the  genius  of  Mar- 
shall never  shone  forth  in  greater  power  and  lustre.  It  was  said,  among  other 
things,  that  the  ingredients  of  a  contract  are  parties,  consent,  consideration  and 
obligation.  The  case  presented  all  these.  The  parties  were  the  king  and  the 
donees  of  the  powers  and  privileges  conferred.  Consent  was  shown  by  what 
they  did.  The  consideration  was  the  investment  of  moneys  for  the  purposes 
of  the  foundation,  the  public  benefits  expected  to  accrue,  and  an  Implied  un- 
dertaking of  the  corporation  faithfully  to  fulfil  the  duties  with  which  it  was 
charged.  The  obligation  was  to  do  the  latter  under  the  penalty  of  forfeiture 
in  case  of  "non-user,  misuser  or  abuser."  On  the  part  of  the  king  there  was 
an  implied  obligation  that  the  life  of  the  compact  should  be  subject  to  no  other 
contingency.  The  question  decided  in  that  case  has  since  been  considered  as 
finally  settled  in  the  jurisprudence  of  the  entire  country.  Murmurs  of  doubt 
and  dissatisfaction  are  occasionally  heard ;  but  there  has  been  no  reargument 
here,  and  none  has  been  asked  for.  The  same  doctrine  has  been  often  reaf- 
firmed in  later  cases.  The  last  one  is  New  Jersey  v.  Yard,  decided  at  this 
term,  6  Otto,  104  (§§  2336-41,  infra).  In  none  of  them  has  there  been  a  dis- 
sent upon  this  point. 

§  2279.  T/ie  constitution  is  tlte  supreme  law  of  the  land. 

In  cases  involving  federal  questions  affecting  a  state  the  state  cannot  be  re- 
garded as  standing  alone.  It  belongs  to  a  union  consisting  of  itself  and  all  its 
sister  states.  The  constitution  of  that  union,  and  '^  the  laws  made  in  pursuance 
thereof,  are  the  supreme  law  -of  the  land,  .  .  «  anything  in  the  constitution 
or  laws  of  an}*^  state  to  the  contrary  notwithstanding;"  and  that  law  is  as 
much  a  part  of  the  law  of  every  state  as  its  own  local  laws  and  constitution. 
Farmers'  &  Mechanics'  Bank  v.  Bearing,  91  IT.  S.,  29.  Yet  every  state  has  a 
sphere  of  action  where  the  authority  of  the  national  government  may  not  in- 
trude. Within  that  domain  the  state  is  as  if  the  Union  were  not.  Such  are 
the  checks  and  balances  in  our  complicated  but  wise  system  of  state  and  na- 
tional polity.  This  case  turns  upon  the  construction  to  be  given  to  the  tenth 
section  of  the  charter  of  the  bank.  Our  attention  has  been  called  to  nothing 
else. 

§  2280.  An  eonemption  from  taxation  must  be  shown  beyond  all  weWfounded 
doubts. 

The  exercise  of  the  taxing  power  is  vital  to  the  functions  of  government. 
Except  where  specially  restrained,  the  states  possess  it  to  the  fullest  extent. 
Prima  facie  it  extends  to  all  property,  corporeal  and  incorporeal|  and  to  every 
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business  by  which  livelihood  or  prolSt  is  sought  to  be  made  within  their  juris- 
diction. When  exemption  is  claimed  it  must  be  shown  indubitably  to  exist. 
At  the  outset  every  presumption  is  against  it.  A  well-founded  doubt  is  fatal 
to  the  claim.  It  is  only  when  the  terms  of  the  concession  are  too  explicit  to 
^mit  fairly  of  any  other  construction  that  the  proposition  can  be  supported. 
West  Wisconsin  K'y  Co.  v.  Board  of  Supervisors,  93  U.  S.,  695;  Tucker  v.  Fer- 
guson, 22  Wall.,  527.  Can  the  exemption  here  in  question,  examined  by  the 
light  of  these  rules,  be  held  valid?  Upon  looking  into  the  section  several 
things  clearly  appear:  1.  The  tax  specified  is  upon  each  share  of  the  capital 
stock,  and  not  upon  the  capital  stock  itself.  2.  It  is  upon  each  share  subscribed. 
Xothing  is  said  about  what  is  paid  in  upon  it.  That  is  immaterial.  The  fact 
of  subscription  is  the  test,  and  that  alone  is  sufficient.  3.  This  tax  is  de- 
clared to  be  "  in  lieu  of  all  other  taxes."     Such  was  the  contract  of  the  parties. 

§  2281.  Distinction  between  the  capital  stock  and  the  shares  of  the  capital 
stock  of  a  bank. 

The  capital  stock  and  the  shares  of  the  capital  stock  are  distinct  things.  The 
capital  stock  is  the  money  paid  or  authorized  or  required  to  be  paid  in  as  the 
basis  of  the  business  of  the  bank  and  the  means  of  conducting  its  operations. 
It  represents  whatever  it  may  be  invested  in.  If  a  large  surplus  be  accumu- 
lated and  laid  by,  that  does  not  become  a  part  of  it.  The  amount  authorized 
cannot  be  increased  without  proper  legal  authority.  If  there  be  losses  which 
impair  it,  there  can  be  no  formal  reduction  without  the  like  sanction.  No 
power  to  increase  or  diminish  it  belongs  inherently  to  the  corporation.  It  is  a 
trust  fund '  held  by  the  corporation  as  a  trustee.  It  is  subject  to  taxation  like 
other  property.  If  the  bank  fail  equity  may  lay  hold  of  it,  administer  it,  pay 
the  debts,  and  give  the  residuum,  if  there  be  any,  to  the  stockholders.  If  the 
corporation  be  dissolved  by  judgment  of  law,  equity  may  interpose  and  perform 
the  same  functions.  Wood  v,  Dummer,  3  Mason,  30S;  Curran  v.  State  of 
Arkansas,  15  How.,  304  (Cokpoeations,  §§  1316-29);  Gordon  v.  Appeal  Tax 
Court,  3  id.,  133;  People  v.  The  Commissioners,  4  Wall.,  244;  Van  Allen  v. 
The  Assessors,  3  id.,  573;  Queen  v.  Arnaud,  9  Ad.  &  E.,  N.  S.,  806;  Bank  Tax 
Cases,  2  Wall.,  200  (§§  414-416,  supra).  The  shares  of  the  capital  btock  are 
usually  represented  by  certificates.  Every  holder  is  a  cestui  que  trust  to  the 
extent  of  his  ownership.  The  shares  are  held  and  may  be  bought  and  sold  and 
taxed  like  other  property.  Each  share  represents  an  aliquot  part  of  the  capital 
stock.  But  the  holder  cannot  touch  a  dollar  of  the  principal.  He  is  entitled 
only  to  share  in  the  dividends  and  profits.  Upon  the  dissolution  of  the  institu- 
tion, each  shareholder  is  entitled  to  a  proportionate  share  of  the  residuum  after 
satisfying  all  liabilities.  The  liens  of  all  creditors  are  prior  to  his.  The  cor- 
poration, though  holding  and  owning  the  capital  stock,  cannot  vote  upon  it.  It 
is  the  right  and  duty  of  the  shareholders  to  vote.  They  in  this  way  give  con- 
tinuity to  the  life  of  the  corporation,  and  may  thus  control  and  direct  its  man- 
agement and  operations.  The  capital  stock  and  the  shares  may  both  be  taxed, 
and  it  is  not  double  taxation.  The  bank  may  be  required  to  pay  the  tax  out  of 
its  corporate  funds,  or  be  authorized  to  deduct  the  amount  paid  for  each  stock- 
holder out  of  his  dividends.  Angell  &  A.  on  Corp.,  sees.  556,  557;  Union  Bank 
V.  The  State,  9  Yerg.  (Tenn.),  490;  Van  Allen  v.  The  Assessors,  supra;  Bradley 
V.  The  People,  4  Wall.,  459;  Queen  v.  Arnaud,  supra;  National  Bank  v.  Com- 
monwealth, 9  Wall.,  353;  The  State  v.  Branin,  3  Zab.  (S.  J.),  484;  M'CuUooh 

V.  SUte  of  Maryland,  4  Wheat.,  316  (§§  380-398,  supra). 
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§  2282.  Objects  of  taxation  in  conneetion  with  corporations* 

There  are  other  objects  in  this  connectioa  liable  to  taxation.  It  may  be  well 
to  advert  to  some  of  them.  1.  The  franchise  to  be  a  cor|K>ration  and  exercise 
its  powers  in  the  prosecution  of  its  business.  Burroughs  on  Taxation,  sec.  85 ; 
Hamilton  v.  Massachusetts,  6  Wall.,  632;  Wilmington  Railroad  v,  Eeid,  13  id., 
264  (§§  2303,  2304,  infra).  2.  Accumulated  earnings.  The  State  v.  Utter,  34 
N.  J.  L.,  493 ;  St.  Louis  Mut.  Ins.  Co.  v.  Charles,  47  Mo.,  462.  3.  Profits  and 
dividends.  Attorney-General  v*  Bank,  etc.,  4  Jones  (K  C.)  Eq.,  287.  4.  Real 
estate  belonging  to  the  corporation  aod  necessary  for  its  business.  Wil- 
mington Railroad  v.  Reid,  supra;  Bank  of  Cape  Fear  v.  Edwards,  5  Ired.  (N.  C.) 
L.,  616.  6.  Banks  and  bankers  are  taxed  by  the  United  States:  (1)  On  their 
deposits.  (2)  On  the  capital  employed  in  their  business.  (3)  On  their  circula- 
tion. (4)  On  the  notes  of  every  person  or  state  bank  used  and  paid  out  for  cir- 
culation,    R.  S.,  673  et  seq. 

The  states  are  permitted,  in  addition,  to  tax  the  shares  of  the  national  banks^ 
Id.,  1015.  This  enumeration  shows  the  searching  and  comprehensive  taxation 
to  which  such  institutions  are  subjected,  where  there  is  no  protection  by  pre- 
vious compact.  Unrestrained  power  to  tax  is  power  to  destroy.  M'CuUooh  v, 
Maryland,  supra. 

§  2283.  When^  in  the  charter  of  a  banky  a  rate  of  taxation  is  stiptdated  to  be 
"  in  lieu  of  aU  other  taxaSy^  a  contract  is  madey  and  the  imposition  of  any  other 
tax  impairs  its  obligation. 

When  this  charter  was  granted,  the  state  might  have  been  silent  as  to  tax«tti<Mi. 
Id  that  case,  the  power  would  have,  been  unfettered.  Providence  Baak  v.  Bil- 
lings, 4  Pet.,  514  (§§  2321-24,  infra).  It  might  have  reserved  the  power  as  to- 
some  things,  and  yielded  it  as  to  others.  It  had  the  power  to  make  its  owa 
terms,  or  to  refuse  the  charter.  It  chose  to  stipulate  for  a  specified  tax  on  the 
shares,  and  declared  and  bound  itself  that  this  tax  should  be  '^  in  lieu  of  alloth^r 
taxes."  There,  is  no  question  before  us  as  to  the  tax  imposed  on  the  shares  by 
the  charter.  But  the  state  has  by  her  revenue  law  imposed  another  and 
an  additional  tax  on  these  same  shares.  This  is  one  of  those /^  other  taxes '* 
which  it  had  stipulated  to  forego.  The  identity  of  the  thing  doal;>ly  taxed  ia 
not  affected  by  the  fact  that  in  one  case  the  tax  is  to  be  paid  vicariously  by  the 
bank)  and  in  the  other  by  the  owner  of  the  share  himself.  The  thing  thus 
taxed  is  still  the  same,  and  the  second  tax  is  expressly  forbidden  by  the  contract 
of  the  parties.  After  the  most  careful  consideration,  we  can  come  to  no  other 
conclusion.  Such,  we  think,  must  have  been  the  understanding  and  intent  of 
the  parlies  when  the  charter  was  granted  and  the  bank  organized.  Any  other 
view  would  ignore  the  covenant  that  the  tax  specified  should  be  "  in  lieu  of  all 
other  taxes."  It  would  blot  those  terms  from  the  context,  and  construe  it  as 
if  they  were  not  a  part  of  it. 

There  is  no  reservation  or  discrimination  as  ta  any  "other  tax."    All  are 

alike  included.     Such  is  the  natural  effect  of  the  language  used.    The  most 

subtle  casuistry  to  the  contrary  is  unavailing.     Under  such  a  contract  between 

individuals,  a  doubt  could  not  have  existed.    It  may  as  well  be  said  the  power 

is  reserved  to  tax  anything  else,  as  further  to  ta^  the  shares.     We  cannot  so 

hold,  without  interpolating  into  the  clause  a  term  which,  it  does  not  contain. 

This  we  may  not  do.    Our  duty  is  to  enforce  the  contract  as  we  find  it,  and 

not  to  make  a  new  one.     If  it  was  intended  ta  make  the  exception  claimed 

from  the  universality  of  the  exemption  as  expyiesaed,  it  wx>uJd  have  been  easy  ta 
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say  so,  and  it  is  fairly  to  be  presamed  this  would  have  been  done.  In  the 
absence  of  this  expression,  we  can  find  no  evidence  of  snch  an  intent.  Oar  view 
is  fully  sustained  by  the  leading  authorities  upon  the  subject.  We  will  refer  to 
a  few  of  them.  • 

§  2284.  Analogous  eases  cited. 

In  The  Binghamton  Bridge,  3  Wall.,  51  (§§  2093-98,  supra),  it  was  declared 
by  the  act  of  the  legislature  authorizing  the  bridge  to  be  built  that  it  should 
not  be  lawful  to  build  any  other  bridge  within  two  miles  above  or  below  the 
one  so  authorized.  This  court  held  the  inhibitiou  to  be  a  covenant,  and  upheld 
and  enforced  the  restriction  against  the  authority  conferred  by  a  later  act  of 
the  legislature  authorizing  a  bridge  to  be  so  built  In  Wilmington  Eailroad  v. 
Eeid,  supra,  the  charter  declared  that  '^  the  property  of  said  company  and  the 
shares  therein  shall  be  exempt  from  any  public  charge  or  tax  whatsoever." 
The  legislature  passed  laws  taxing  the  entire  franchise  and  rolling-stock,  and 
certain  lots  of  land  necessary  to  the  business  of  the  company.  This  court  held 
the  exemption  to  be  a  contract,  and  adjudged  the  laws  to  be  void.  The  Union 
Bank  v.  The  State,  9  Yerg.  (Tenn.),.  490,  is  a  case  marked  by  eminent  judicial 
ability  and  careful  thought.  There  it  was  stipulated,  '^  that,  in  consideration 
of  the  privileges  granted  by  this  charter,  the  bank  agrees  to  pay  to  the  state 
annually  the  one-half  of  one  per  cent,  on  the  amount  of  the  capital  stock  paid 
in  by  stockholders  other  than  the  state."  It  was  held  that  a  further  tax  on  the 
capital  stock  was  void,  but  that  the  state  might  tax  the  shares  in  the  hands  of 
individuals. 

In  the  case  before  us,  the  charter  tax  is  upon  the  shares.  The  tax  complained 
of  is  a  further  tax  on  those  shares.  Without  the  phrase,  "  in  lieu  of  all  other 
taxes,"  the  parallelism  is  complete.  A  further  tax  could  no  more  be  imposed 
upon  the  shares  in  one  case  than  upon  the  capital  stock  in  the  other.  The  same 
negative  considerations  apply  to  both. 

In  Bank  of  Cape  Fear  v.  Edwards,  suproy  the  charter  provided  "  that  a.tax 
of  twenty-five  cents  on  each  share  of  stock  owned  by  individuals  in  said  bank 
shall  be  annually  paid  into  the  treasury  of  the  etate  by  the  president  or  cashier 
of  the  said  bank  on  or  before  the  1st  day  of  October  in  each  year,  and  the  said 
bank  shall  not  be  liable  to  any  further  tax."  It  was  held  that  the  bank  was 
liable  to  no  other  tax,  state  or  county,  and  that  the  banking-house  af&d  the  lot 
upon  which  it  stood  was  within  the  exemption.  Gordon  v.  Appeal  Tax  Court 
seems  to  us  conclusive  of  the  case  in  hand.  The  legislature  of  Maryland  con* 
ttnued  the  charters  of  certain  banks  on  condition  that  they  would  make  a  road 
and  pay  a  school  tax ;  and  it  was  provided  that,  upon  any  of  the  banks  coov- 
Joying,  the  faith  of  the  state  was  pledged  not  to  impose  any  further  tax  or  bur- 
den upon  them  during  the  continuance  of  their  charters  under  the  act.  It  was 
held  by  this  court  that  this  was  a  contract,  and  that  it  exempted  the  stock- 
holders from  a  tax  levied  upon  them  as  individuals,  according  to  the  anu>Qnt  of 
their  stock. 

Comment  here  is  unnecessary.  The  points  of  analogy  are  too  obvious  and 
cogent  to  require  remark.  See,  also.  State  Bank  of  Ohio  v.  Knoop,  16  How., 
869  (§§  2246-53,  mpra)]  Dodge  v.  Woolsey,  18  id.,  381  (Corpobattons,  §§  565- 
578) ;  and  Home  of  the  Friendless  v.  Rouse,  8  Wall.,  430  (§§  2289-94,  infra). 
The  decree  of  the  snpreme  oourt  of  Tennessee  will  be  reversed,  and  the  case 
remanded  with  directions  to  enter  a  decree  in  favor  of  the  plaintiff  in  error; 
and  it  is  so  ordered. 
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Mr.  Justice  Strong  dissented,  holding  (1)  that  the  rule,  that  all  presumptions 
are  against  the  legislative  intent  to  relinquish  the  power  of  taxation,  was  not 
properly  applied.  Providence  Bank  v.  Billings,  4  Pet.,  514;  Ohio  Life  Ins.  Co. 
V.  Debolt,  16  How.,  416,  cited.  (2)  That  the  provision  in  the  charter  only 
exempted  the  company  from  any  other  or  additional  tax,  and  did  not  prohibit  a 
different  tax  oti  the  stock.  Delaware  Railroad  Tax,  18  Wall.,  206  (§§  2328-35, 
infra)]  Van  Allen  v.  The  Assessors,  3  id.,  573;  Gordon  v.  Appeal  Tax  Court, 
S  How.,  133;  People  v.  Commissioners,  4  Wall.,  244,  cited.  Justices  Clifford 
and  Field  concurred  in  the  dissent. 

SALT  COMPANY  v.  EAST  SAGINAW. 
(13  Wallace,  873-879.    1871.) 

Ebrob  to  the  Supreme  Court  of  Michigan. 

Statement  of  Facts. —  The  state  of  Michigan  in  1859  exempted  from  taxa- 
tion property  used  in  the  manufacture  of  salt.  In  1861  it  modified  and  partially 
repealed  the  law,  and  afterwards  East  Saginaw  levied  a  tax  upon  the  property 
of  the  Salt  Company.  The  supreme  court  held  that  the  law  of  1859  was  not 
a  contract,  but  a  bounty  law,  and  sustained  the  tax,  and  the  Salt  Company 
brought  up  the  case  by  writ  of  error. 

§  2285.  A  state  legislature  can  by  contract  exempt  property  from  taxation. 

Opinion  by  Mr.  Justice  Bradley. 

It  is  unnecessary  at  this  time  to  discuss  the  question  of  power  on  the  part 
'of  a  state  legislature  to  make  a  contract  exempting  certain  property  from  taxa- 
tion. Such  a  power  has  been  frequently  asserted  and  sustained  by  the  decisions 
of  this  court.  New  Jersey  v,  Wilson,  7  Cranch,  164  (§  2295,  infra)\  Gordon 
V.  Appeal  Tax  Court,  3  How.,  133;  State  Bank  of  Ohio  v.  Knoop,  16  id.,  369 
(§§  2246-63,  supra)\  Ohio  Life  and  Trust  Co.  v.  Debolt,  id.,  416  (§§  2254-65, 
supra);  Dodge  v.  Woolsey,  18  id.,  331  (Corporations,  §§  565-573);  Jefferson 
Bank  v.  Skelly,  1  Black,  436 ;  McGee  v.  Mathis,  4  Wall.,  143  (§§  2296-98, 
infra)]  Home  of  the  Friendless  v.  Kouse,  8  id.,  430  (§§  2289-94,  infra);  Wil- 
mington Railroad  v.  Reid,  13  Wall.,  264  (§§  2303,  2304,  infra). 

§  2 28 6,  A  general  laWj  giving  a  bounty  and  exempting  fro7n  taxation  property 
employed  in  the  manufacture  of  salt,  is  not  a  contract^  and  may  be  repealed. 

The  question  in  this  case  is,  whether  any  contract  was  made  at  all ;  and,  if 
there  was,  whether  it  was  a  contract  determinable  at  will,  or  of  perpetual  obli- 
gation? Had  the  plaintiff  in  error  been  incorporated  by  a  special  charter,  and 
had  that  charter  contained  the  provision  that  all  its  lands  and  property  used  in 
the  manufacture  of  salt  should  forever,  or  during  the  continuance  of  its  charter, 
be  exempt  from  taxation,  and  had  that  charter  been  accepted  and  acted  on,  it 
would  have  constituted  a  contract.  But  the  case  before  us  is  not  of  that  kind. 
It  declares,  in  purport  and  effect,  that  all  corporations  and  individuals  who 
shall  manufacture  salt  in  Michigan  from  water  obtained  by  boring  in  that  state, 
shall  be  exempt  from  taxation  as  to  all  property  used  for  that  purpose,  and, 
after  they  shall  have  manufactured  five  thousand  bushels  of  salt,  they  shall 
receive  a  bounty  of  ten  cents  per  bushel.  That  is  the  whole  of  it.  As  the 
supreme  court  of  Michigan  says,  it  is  a  bounty  law,  and  nothing  more;  a  law 
dictated  by  public  policy  and  the  general  good,  like  a  law  offering  a  bounty  of 
fifty  cents  for  the  killing  of  every  wolf  or  other  destructive  animal.  Such  a 
law  is  not  a  contract  except  to  bestow  the  promised  bounty  upon  those  who 
earn  it,  so  long  as  the  law  remains  unrepealed.    There  is  no  pledge  that  it  shall 

516 


EXEMPTION  FROM  TAXATION.  §2287. 

not  be  repealed  at  any  time.  As  long  as  it  remains  a  law,  every  inhabitant  of 
the  state,  every  corporation  having  the  requisite  power,  is  at  liberty  to  avail 
himself,  or  itself,  of  its  advantages,  at  will,  by  complying  with  its  terms,  and 
doing  the  things  which  it  promises  to  reward,  but  is  also  at  liberty,  at  any  time, 
to  abandon  such  a  course.  There  is  no  obligation  on  any  person  to  comply 
with  the  conditions  of  the  law.  It  is  a  matter  purely  voluntary,  and,  as  it  is 
purely  voluntary  on  the  one  part,  so  it  is  purely  voluntary  on  the  other  part; 
that  is,  on  the  part  of  the  legislature,  to  continue,  or  not  to  continue,  the  law. 
The  law  in  question  says  to  all:  You  shall  have  a  bounty  of  ten  cents  per 
bushel  for  all  salt  manufactured,  and  the  property  used  shall  be  free  from  taxes. 
But  it  does  not  say  how  long  this  shall  continue,  nor  do  the  parties  who  enter 
upon  the  business  promise  how  long  they  will  continue  the  manufacture.  It  is 
an  arrangement  determinable  at  the  will  of  either  of  the  parties,  as  much  so 
as  the  hiring  of  a  laboring  man  by  the  day. 

If  it  be  objected  that  such  a  view  of  the  case  exposes  parties  to  hardship 
and  injustice,  the  answer  is  ready  at  hand,  and  is  this:  It  will  not  be  presumed 
that  the  legislature  of  a  sovereign  state  will  do  acts  that  inflict  hardship  and 
injustice. 

§  2287.  Characteristics  of  laws  that  are  contracts. 

The  case  differs  entirelv  from  those  laws  and  charters  which  have  been 
adjudged  to  be  irrevocable  contracts.  Charters  granted  to  private  corporations 
are  held  to  be  contracts.  Powers  and  privileges  are  conferred  by  the  state 
and  corresponding  duties  and  obligations  are  assumed  by  the  corporation.  And 
if  no  right  to  alter  or  repeal  is  reserved,  stipulations  as  to  taxation,  or  as  to 
any  other  matter  within  the  power  of  the  legislature,  are  binding  on  both 
parties;  and  so  corporations  formed  under  general  laws  in  place  of  special 
charters,  like  the  Ohio  banks  under  the  general  banking  law  of  that  state,  are 
entitled  to  the  benefit  of  specific  provisions  and  exemptions  contained  in  those 
laws,  which  are  regarded  in  the  same  light  as  if  inserted  in  special  charters. 
^'  The  act  is  as  special  to  each  bank,"  says  Justice  McLean,  delivering  the 
opinion  of  this  court,  "as  if  no  other  institution  were  incorporated  under  it." 
State  Bank  of  Ohio  v.  Knoop,  16  How.,  380  (§§  2246-53,  supra).  In  such  cases 
the  scope  of  the  act  takes  in  the  whole  period  for  which  the  corporation  is 
formed.  The  language  means  that,  during  the  existence  of  any  corporation 
formed  under  the  act,  the  stipulation  or  exemption  specified  in  it  is  to  operate. 

The  act  under  consideration  cannot  be  interpreted  on  this  principle.  It 
applies  to  individuals  as  well  as  corporations,  and  to  all  corporations  having 
power  to  manufacture  salt.  Now,  in  the  case  of  individuals,  must  it  be  con* 
strued  to  mean  that,  as  long  as  the  individual  lives  and  manufactures  salt,  the 
state  will  pay  him  the  bounty  of  ten  cents  on  the  bushel,  and  exempt  his  prop- 
erty from  taxation?  Can  the  law  never  be  repealed  as  to  those  who  have  once 
commenced  the  manufacture?  Such  a  construction  could  never  have  been 
intended.  In  its  nature  it  is  a  general  law,  regulative  of  the  internal  economy 
of  the  state,  and  as  much  subject  to  repeal  and  alteration  as  a  law  forbidding 
the  killing  of  game  in  certain  seasons  of  the  year.  Its  continuance  is  a  matter 
of  public  policy  only,  and  those  who  rely  on  it  must  base  their  reliance  on  the 
free  and  voluntary  good  faith  of  the  legislature.  For  the  benefit  of  sheep 
growers  in  some  states  dogs  are  subjected  to  a  severe  tax.  Could  not  the  legis> 
latare  repeal  such  a  law?  If  congress  establishes  a  tariff  for  the  protection  of 
certain  manufactures,  does  that  amount  to  a  contract  not  to  change  it?  In 
short,  the  law  does  not,  in  our  judgment,  belong  to  that  class  of  laws  which 
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can  be  denominated  contracts,  except  so  far  as  they  have  been  actaally  exe- 
cuted and  com]^ied  with.  There  is  no  stipulation,  express  or  implied,  that  it 
shall  not  be  repealed.  General  encouragements,  held  out  to  all  persons  indis- 
criminately, to  engage  in  a  particular  trade  or  manufacture,  whether  such 
encouragement  be  in  the  shape  of  bounties  or  drawbacks,  or  other  advantage, 
are  always  under  the  legislative  control,  and  may  be  discontinued  at  any  time. 

Judgment  affifrmed. 

RECTOR,  ETC.,  OF  CHRIST  CHURCH  v.  COUNTY  OF  PHILADELPHIA. 

(24  Howard,  a00-d08.     1860.) 

Opinion  by  Mr.  Justice  Campbell. 

Statement  of  Facts. —  This  cause  comes  before  this  court  upon  a  writ  of 
error  to  the  supreme  court  of  Pennsylvania,  under  the  twenty-lBfth  section  of 
the  act  of  congress  of  the  24th  September,  1789.  In  the  year  1833  the  legis- 
lature of  Pennsylvania  passed  an  act  which  recited  '^  that  Christ  Church  Hos- 
pital, in  the  city  of  Philadelphia,  had  for  many  years  afforded  an  asylum  to 
numerous  poor  and  distressed  widows,  who  would  probably  else  have  become  a 
public  charge ;  and  it  being  represented  that  in  consequence  of  the  decay  of 
'the  buildings  of  the  hospital  estate,  and  the  increasing  burden  of  taxes,  its 
means  are  curtailed,  and  its  usefulness  limited,"  they  enacted  "  that  the  real 
property,  including  ground  rents,  now  belonging  and  payable  to  Christ  Church 
Hospital,  in  the  city  of  Philadelphia,  so  long  as  the  same  shall  coatinae  to 
belong  to  the  said  hospital,  shall  be  and  remain  free  from  taxes." 

§  2288.  An  exemption  from  taxation^  hy  a  legislative  aety  of  the  property  of 
a  charity^  is  not  a  eontract^  and  may  he  repealed  at  the  pleasure  of  the  legis- 
iaPure. 

In  the  year  1851  the  same  authority  enacted  "  that  all  property,  real  and 
pereonal,  belonging  to  any  association  or  incorporated  company  which  is  now 
by  law  exempt  from  taxation,  other  than  that  which  is  in  the  actual  use  and 
occupation  of  such  association  or  incorporated  company,  and  from  which  an 
income  or  revenue  is  derived  by  the  owners  thereof,  shall  hereafter  be  subject 
to  taxation  in  the  same  manner  and  for  the  same  purposes  as  other  property  is 
now  by  law  taxable,  and  so  much  of  any  law  as  is  hereby  altered  and  supplied 
be  and  the  same  is  hereby  repealed."  It  was  decided  in  the  supreme  court  of 
Pennsylvania  that  the  exemption  conferred  upon  these  plaintiffs  by  the  act  of 
1833  was  partially  repealed  by  the  act  of  1851,  and  that  an  assessment  of  a 
portion  of  their  real  property  under  the  act  of  1851  was  not  repugnant  to  the 
constitution  of  the  United  States,  as  tending  to  impair  a  legislative  contract 
they  alleged  to  be  contained  in  the  act  of  assembly  of  1833  aforesaid.  The 
plaintiffs  claim  that  the  exemption  conceded  by  the  act  of  1833  is  {3ei*petiia], 
and  that  the  act  itself  is  in  effect  a  contract.  This  concession  of  the  legisla- 
ture was  spontaneous,  and  no  service  or  duty,  or  other  remunerative  condition, 
was  imposed  on  the  corporation.  It  belongs  to  the  class  of  laws  denominated 
privilegia  favoi'dbilia.  It  attached  only  to  such  real  property  as  belonged  to 
the  corporation,  and  while  it  remained  as  its  property ;  but  it  is  not  a  necessary 
implication  from  these  facts  that  the  concession  is  perpetual,  or  was  designed 
to  continue  during  the  corporate  existence.  Such  an  interpretation  is  not  to  be 
favored,  as  the  power  of  taxation  is  necessary  to  the  existence  of  the  state,  and 
must  be  exerted  according  to  the  varying  conditions  of  the  commonwealth. 

The  act  of  1833  belongs  to  a  class  of  statutes  in  which  the  narrowest  meaning 
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is  to  be  taken  which  will  fairly  carry  out  the  intent  of  the  legislature.  All 
laws,  all  political  institutions,  are  dispositions  for  the  future,  and  their  pro- 
fessed object  is  to  afford  a  steady  and  permanent  security  to  the  interests  of 
society.  Bentham  says,  *'  that  ail  laws  may  be  said  to  be  framed  with  a  view 
to  perpetuity ;  but  perpetual  is  not  synonymous  to  irrevocable,  and  the  prin- 
oifrie  on  which  all  laws  ought  to  be,  and  the  greater  part  of  them  have  been, 
established,  is  that  of  defeasible  perpetuity  —  a  perpetuity  defeasible  by  all  al- 
teration of  the  circumstances  and  reasons  on  which  the  law  is  founded."  The 
inducements  that  moved  the  legislature  to  concede  the  favor  contained  in  the 
act  of  1833  are  special,  and  were  probably  temporary  in  their  operation.  The 
usefulness  of  the  corporation  had  been  curtailed  in  consequence  of  the  decay 
of  their  buildings  and  the  burden  of  taxes. 

It  may  be  supposed  that  in  eighteen  years  the  buildings  would  be  renovated, 
and  that  the  corporation  would  be  able  afterwards  to  sustain  some  share  of 
the  taxation  of  the  state.  The  act  of  1851  embodies  the  sense  of  the  legisla- 
ture to  this  effect.  It  is  in  the  nature  of  such  a  privilege  as  the  act  of  1833 
confers,  that  it  exists  bene  placiium,  and  may  be  revoked  at  the  pleasure  of  the 
sovereign.  Such  was  the  conclusion  of  the  courts  in  Commonwealth  v.  Bird, 
12  Mass.,  442;  Dale  v.  Governor,  3  Stew.,  387;  Alexander  v.  Wellington, 
2  Russ.  &  M.,  35;  12  Harris,  232;  Lindley's  Juris.,  sec.  42. 

It  is  the  opinion  of  the  court  that  there  is  no  error  in  the  judgment  of  the 
supreme  court,  within  the  scope  of  the  writ  to  that  court,  and  its  judgment  is 
affirmed. 

HOME  OF  THE  FRIENDLESS  v.  BOUSE. 
(8  WaUace,  480-489.    1869.) 

Ebbor  to  the  Supreme  Court  of  Missouri. 

Statement  of  Factts. —  The  legislature  of  Missouri  incorporated  the  Home 
of  the  Friendless,  a  charitable  association,  exempted  its  property  from  taxation, 
and  renounced  in  its  case  the  power  retained  by  the  general  state  law  of  cor- 
porations of  altering  or  repealing  charters.  Afterwards  the  constitution  was 
amended  and  the  legislature  imposed  a  tax  upon  the  real  estate  of  the  ^^Home." 
A  bill  having  been  filed  to  enjoin  the  collection  of  the  tax,  the  supreme  court 
of  the  state  dismissed  the  bill  and  the  case  comes  up  on  error. 

Opinion  by  Mr.  Justice  Davis. 

The  case  is  reheved,  by  the  certificate  of  the  supreme  court  of  Missouri,  of 
all  difficulty  on  the  question  of  the  jurisdiction  of  this  court,  and  the  impor- 
tant question  raised  by  the  record  is  whether  the  state  of  Missouri  contracted 
with  the  plaintiff  in  error  not  to  tax  its  property.  If  it  did  so  contract,  it  is 
undisputed  that  the  assumed  legislation,  under  the  authority  of  which  the 
property  in  controversy  was  taxed,  impaired  the  obligation  of  this  contract. 

The  object  for  which  the  Home  of  the  Friendless  was  incorporated  was  to 
enable  those  persons  of  the  female  sex,  who  were  desirous  of  establishing  a 
charitable  institution  in  St.  Louis  for  the  relief  of  destitute  and  suffering 
females,  to  carry  out  their  laudable  undertaking.  It  can  readily  be  seen  that  a 
charity  of  this  kind  would  be  of  great  benefit  to  the  people  of  St.  Louis,  and 
that  the  legislature  of  the  state  would  naturally  be  desirous  of  using  all  proper 
means  to  promote  it.  The  purposes  to  be  attained  by  such  a  charity  are  usually 
beyond  the  ability  of  individual  effort,  and  require  an  association  of  persons 
who  will  themselves  contribute  pecuniary  aid  and  are  willing  to  become  solicit- 
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ors  for  the  contributions  of  others.  Usually  the  initiation  of  such  an  enter- 
prise is  in  the  hands  of  a  few  persons,  who  need  to  be  clothed  with  more  than 
ordinary  powers  in  order  to  obtain  the  successful  co-operation  of  others.  In 
no  way  could  this  co-operation  be  better  secured  than  by  conferring  on  the 
corporators  the  authority  to  say  to  the  benevolent  people  of  St.  Louis,  that 
their  donations  in  money  or  lands,  for  the  relief  of  the  suffering  female  poor 
of  the  city,  would  be  held  by  the  institution  undiminished  by  taxation. 

§  2289.  The  charter  of  a  charltahle  corporation  is  a  contract^  mutually  hind- 
ing  the  state  and  the  corporation. 

It  was  doubtless  under  the  influence  of  these  considerations,  and  because 
every  government  wishes  to  encourage  benevolent  enterprises,  that  the  legisla- 
ture granted  the  charter  for  the  Home  of  the  Friendless,  and  said  to  the  charita- 
ble persons  engaged  in  this  business,  that  if  they  would  organize  the  society 
and  conduct  its  affairs,  would  give  themselves  and  solicit  others  to  give  for  the 
common  purpose,  "  that  the  property  of  the  corporation  shall  be  exempt  from 
taxation."  This  charter  is  a  contract  between  the  state  of  Missouri  and  the 
corporators  that  the  property  given  for  the  charitable  uses  specified  in  it  shall, 
so  long  as  it  is  applied  to  these  uses,  be  exempted  from  taxation.  It  follows 
that  any  attempt  to  tax  it  impairs  the  obligation  of  the  contract.  It  is  proper 
to  observe  that  the  immunity  from  taxation  does  not  attach  to  the  property 
after  the  corporation  has  parted  with  it,  but  is  operative  on  it  while  owned  by 
the  corporation,  and  devoted  to  the  uses  for  which  it  was  originally  given. 

§  2290.  Consideration  of  a  legislative  contract. 

It  is  objected  that  there  is  no  consideration  stated  in  the  act  for  the  release 
from  taxation,  which  it  is  claimed  is  necessar}'^  in  order  to  uphold  the  contract. 
But  this  is  a  mistaken  view  of  the  law  on  this  subject.  There  is  no  necessity 
of  looking  for  the  consideration  for  a  legislative  contract  outside  of  the  objects 
for  which  the  corporation  was  created.  These  objects  were  deemed  by  the 
legislature  to  be  beneficial  to  the  community,  and  this  benefit  constitutes  the 
consideration  for  the  contract,  and  no  other  is  required  to  support  it.  This  has 
been  the  well-settled  doctrine  of  this  court  on  this  subject  since  the  case  of 
Dartmouth  College  v.  Woodward,  4  Wheat.,  518  (§§  2099-2117,  supra). 

§  2291.  Construction  of  legislative  contracts. 

It  is  contended  that  the  rules  of  construction  applicable  to  legislative  con- 
tracts are  more  stringent  than  those  which  are  applied  to  contracts  between 
natural  persons,  and  that,  applying  these  rules  to  this  contract,  it  cannot  be 
sustained  as  a  perpetual  exemption  from  taxation.  It  is  true  that  legislative 
contracts  are  to  be  construed  most  favorably  to  the  state,  if,  on  a  fair  consider- 
ation to  be  given  the  charter,  any  reasonable  doubts  arise  as  to  their  proper 
interpretation ;  but,  as  every  contract  is  to  be  construed  to  accomplish  the  in- 
tention of  the  parties  to  it,  if  tbere  is  no  ambiguity  about  it,  and  this  intention 
clearly  appears  on  reading  the  instrument,  it  is  as  much  the  duty  of  the  court 
to  uphold  and  sustain  it,  as  if  it  were  a  contract  between  private  persons. 

§  2292.  An  exemption  from,  taxation^  without  qualification,  means  an  exemp- 
tion forever. 

Testing  the  contract  in  question  by  these  rules,  there  does  not  seem  to  be 
any  rational  doubt  about  its  true  meaning.  "  All  property  of  said  corporation 
shall  be  exempt  from  taxation,"  are  the  words  used  in  the  act  of  incorporation^ 
and  there  is  no  need  of  supplying  any  words  to  ascertain  the  legislative  inten- 
tion. To  add  the  word  "  forever  "  after  the  word  "  taxation  "  could  not  make 
the  meaning  any  clearer.    It  was  undoubtedly  the  purpose  of  the  legislature 
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to  grant  to  the  corporation  a  valuable  franchise,  and  it  is  easy  to  see  that  the 
franchise  would  be  comparatively  of  little  value  if  the  legislature,  without  tak- 
ing direct  action  on  the  subject,  could,  at  its  will,  resume  the  power  of  taxation. 
This  view  is  fortified  by  the  provisions  of  the  general  law  of  the  state  regard- 
ing corporations,  in  force  at  the  time  this  charter  was  granted,  and  which  the 
legislature  declared  should  not  apply  to  this  corporation.  The  seventh  section 
of  the  act  concerning  corporations,  approved  March  19,  1845,  provided  that 
"  the  charter  of  every  corporation  that  shall  hereafter  be  granted  by  the  legis- 
lature shall  be  subject  to  alteration,  suspension  and  repeal,  in  the  discretion  of 
the  legislature."  As  the  charter  in  controversy  was  granted  in  1853,  it  would 
have  been  subject  to  this  general  law  if  the  legislature  had  not,  in  express 
terms,  withdrawn  from  it  this  discretionary  authority.  Why  the  necessity  of 
doing  this  if  the  exemption  from  taxation  was  only  understood  to  continue  at 
the  pleasure  of  the  legislature? 

§  2293.  A  state  may  by  contract  exempt  specific  property  from  taxation. 

The  validity  of  this  contract  is  questioned  at  the  bar  on  the  ground  that  th^ 
legislature  had  no  authority  to  grant  away  the  power  of  taxation.  The  answer 
to  this  position  is,  that  the  question  is  no  longer  open  for  argument  here,  for  it 
is  settled  by  the  repeated  sNljudications  of  this  court  that  a  state  may  by  con- 
tract, based  on  a  consideration,  exempt  the  property  of  an  individual  or  corpo- 
ration from  taxation,  either  for  a  specified  period  or  permanently.  And  it  is 
equally  well  settled  that  the  exemption  is  presumed  to  be  on  sufficient  consid- 
eration, and  binds  the  state  if  the  charter  containing  it  is  accepted.  New  Jer- 
sey V.  Wilson,  7  Cranch,  164  (§  2295,  infra)\  Gordon  v.  Appeal  Tax  Court,  3 
How.,  133;  State  Bank  of  Ohio  v.  Knoop,  16  id.,  369  (§§  2246-53,  supra)\  Ohio 
Life  and  Trust  Co.  v.  Debolt,  16  id.,  416  (§§  2254-65,  supra)\  Dodge  v.  Wool- 
sey,  18  id.,  331  (Corporations,  §§  565-573);  Mechanics'  and  Traders'  Bank  v. 
Thomas,  id.,  384;  Mechanics'  and  Traders'  Bank  v.  Debolt,  id.,  380;  McGee  v. 
Matbis,  4  Wall.,  143  (§§  2296-98,  infra).  It  is  proper  to  say  that  the  present 
constitution  of  Missouri  prohibits  the  legislature  from  entering  into  a  contract 
which  exempts  the  property  of  an  individual  or  corporation  from  taxation,  but 
when  the  charter  in  question  was  passed  there  was  no  constitutional  restraint 
on  the  action  of  the  legislature  in  this  regard. 

§  2294.  Taxation  of  property^  exempt  by  contract^  impairs  the  obligation  of 
that  contract. 

Without  pursuing  the  subject  further,  we  are  of  the  opinion  that  the  state 
of  Missouri  did  make  a  contract  on  suificient  consideration  with  the  Home  of 
the  Friendless,  to  exempt  the  property  of  the  corporation  from  taxation,  and 
that  the  attempt  made  on  behalf  of  the  state  through  its  authorized  agent, 
notwithstanding  this  agreement,  to  compel  it  to  pay  taxes,  is  an  indirect  mode 
of  impairing  the  obligation  of  the  contract,  and  cannot  be  allowed. 

Judgment  reversed,  and  the  cause  remanded  to  the  court  below,  with  direc- 
tions to  proceed  in  conformity  with  this  opinion. 

The  Chief  Justice  and  Justices  Milleb  and  Field  dissented. 

NEW  JEESEY  t?.  WILSON. 
(7  Cranch,  164^167.    1812.) 

Opinion  by  Masshall,  0.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  rendered  in  the 
court  of  last  resort,  in  the  state  of  New  Jersey,  by  which  the  plaintiffs  allege 
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they  are  deprived  of  a  right  secured  to  them  by  the  constitution  of  the  United 
States. 

The  case  appears  to  be  this:  The  remnant  of  the  tribe  of  Delaware  Indians, 
previous  to  the  20th  February,  1758,  had'  claims  to  a  considerable  portion  of 
lands  in  New  Jersey,  to  extinguish  which  became  an  object  with  the  govern- 
ment and  proprietors  under  the  conveyance  fix>m  King  Charles  II.  to  the  Duke 
of  York.  For  this  purpose  a  convention  was  held  in  February,  1758,  between 
the  Indians  and  commissioners  appointed  by  the  government  of  New  Jersey, 
at  which  the  Indians  agreed  to  specify  particularly  the  lands  which  they 
claimed,  release  their  claim  to  all  others,  and  to  appoint  certain  chiefs  to  treat 
with  commissioners  on  the  part  of  the  government  for  the  final  extinguishment 
of  their  whole  claim.  On  the  9th  of  August,  1758,  the  Indian  deputies  met 
the  commissioners,  and  delivered  to  them  a  proposition  reduced  to  writing  —  the 
basis  of  which  was,  that  the  government  should  '  purchase  a  tract  of  land  on 
which  they  might  reside  —  in  consideration  of  which  they  would  release  their 
claim  to  all  other  lands  in  New  Jersey  south  of  the  Kiver  Raritan. 

This  proposition  appears  to  have  been  assented  to  by  the  commissioners;  and 
the  legislature,  on  the  12th  of  August,  1758,  passed  an  act  to  give  effect  to  this 
agreement.  This  act,  among  other  provisions,  authorizes  the  purchase  of  lands 
for  the  Indians,  restrains  them  from  granting  leases  or  making  sales,  and  enacts 
"  that  the  lands  to  be  purchased  for  the  Indians  aforesaid  shall  not  hereafter  be 
subject  to  any  tax,  any  law,  usage  or  custom  to  the  contrary  thereof,  in  any- 
wise notwithstanding."  In  virtue  of  this  act,  the  convention  with  the  Indians 
was  executed.  Lands  were  purchased  and  conveyed  to  trustees  for  their  use, 
and  the  Indians  released  their  claim  to  the  south  part  of  New  Jersey.  The 
Indians  continued  in  peaceable  possession  of  the  lands  thus  conveyed  to  them, 
until  some  time  in  the  year  1801,  wken,  having  become  desirous  of  migrating 
from  the  state  of  New  Jersey,  and  of  joining"  their  brethren  at  Stockbridge,  in 
the  state  of  New  York,  they  applied  for,  and  obtained,  an  act  of  the  legislature 
of  New  Jersey,  authorizing  a  sale  of  their  land  in  that  state.  This  act  con- 
tains no  expression  in  any  manner  respecting  the  privilege  of  exemption  from 
taxation  which  was  annexed  to  those  lands  by  the  act,  under  which  they  were 
purchased  and  settled  on  the  Indians. 

In  1803  the  commissioners,  under  the  last  recited  act,  sold  and  conveyed  the 
lands  to  the  plaintiffs,  George  Painter  and  others.  In  October,  1804,  the  legis- 
lature passed  an  act  repealing  that  section  of  the  act  of  August,  1758,  which 
exempts  the  lands  therein  mentioned  from  taxes.  The  lands  were  then  assessed, 
and  the  taxes  demanded.  The  plaintiffs,  thinking  themselves  injured  by  this 
assessment,  brought  the  case  before  the  courts  in  the  manner  prescribed  by  the 
laws  of  New  Jersey,  and  in  the  highest  court  of  the  state  the  validity  of 
the  repealing  act  was  affirmed,  and  the  land  declared  liable  to  taxation.  The 
cause  is  brought  into  this  court  by  writ  of  error,  and  the  question  here  to  be 
decided  is,  Does  the  act  of  1804  violate  the  constitution  of  the  United  States! 

§  2295.  An  act  exempting  certain  lands  from  taxation^  in  consideration  qf  a 
release  of  title  to  other  lands^  is  a  contract 

The  constitution  of  the  United  States  declares  that  no  state  shall  '^  pass  any 
bill  of  2Xt9L\n&eiTy  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts." In  the  case  of  Fletcher  v.  Peck,  6  Cranch,  87  (§§  1805-12,  supra\  it 
was  decided  in  this  court,  on  solemn  argument  and  much  deliberation,  that  this 
provision  of  the  constitution  extends  to  contracts  to  which  a  state  is  a  party,  as 

well  as  to  contracts  between  individuals.    The  question  then  is  narrowed  to  the 
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inquiry  whether,  in  the  case  stated,  a  contract  existed,  and  whether  that  con- 
tract 18  violated  by  the  act  of  1804.  Every  requisite  to  the  formation  of  a  con- 
tract is  fonnd  in  the  proceedings  between  the  then  colony  of  New  Jersey  and 
the  Indians.  The  subject  was,  a  purchase  on  the  part  of  the  government  of 
extensive  claims  of  the  Indians,  the  extinguishment  of  which  would  quiet  the 
title  to  a  large  portion  of  the  province.  A  proposition  to  this  effect  is  made, 
the  terms  stipulated,  the  consideration  agreed  upon,  which  is  a  tract  of  land 
with  the  privilege  of  exemption  from  taxation ;  and  then,  in  consideration  of 
the  arrangement  previously  made,  one  of  which  this  act  of  assembly  is  stated 
to  be,  the  Indians  execute  their  deed  of  cession.  This  is  certainly  a  contract 
clothed  in  forms  of  unusual  solemnity.  The  privilege,  though  for  the  benefit 
of  the  Indians,  is  annexed,  by  the  terms  which  create  it,  to  the  land  itself,  not 
to  their  persons.  It  is  for  their  advantage  that  it  should  be  annexed  to  the 
land,  because,  in  the  event  of  a  sale,  on  which  alone  the  question  could  become 
material,  the  value  would  be  enhanced  by  it. 

It  is  not  doubted  but  that  the  state  of  New  Jersey  might  have  insisted  on  a 
surrender  of  this  privilege  as  the  sole  condition  on  which  a  sale  of  the  property 
should  be  allowed.  But  this  condition  has  not  been  insisted  on.  The  land  has 
been  sold,  with  the  assent  of  the  state,  with  all  its  privileges  and  immunities. 
The  purchaser  succeeds,  with  the  assent  of  the  state,  to  all  the  rights  of  the 
Indians.  He  stands,  with  respect  to  this  land,  in  their  place,  and  claims  the 
benefit  of  their  contract.  This  contract  is  certainly  impaired  by  a  law  which 
vonld  annul  this  essential  part  of  it 

McQEE  V.  MATHIS. 
(4  Wallace,  148-158.    1866.) 

Error  to  the  Supreme  Oourt  of  Arkansas. 

Statement  op  Facts. —  The  state  of  Arkansas,  for  the  purpose  of  reclaiming 
swamp  lands,  provided  by  the  act  of  1851  for  the  sale  of  the  lands,  for  the 
issue  of  scrip  receivable  for  lands  not  taken  up,  and  for  the  making  of  drains 
and  levees  to  be  paid  for  in  scrip  or  otherwise.  The  act  also  exempted  the 
lands  from  taxation  for  ten  years,  or  until  reclaimed.  In  1855  and  1857  acts 
were  passed  taxing  the  lands,  but  prior  to  the  act  of  1855  the  plaintiff  in  this 
caae  bad  obtained  a  large  amount  of  scrip,  with  which  he  paid  for  land  after 
the  passage  of  the  act  of  1855.     The  plaintiff  seeks  to  enjoin  the  tax. 

§  2396.  A  conditional  (frant  of  land  to  a  state,  and  its  acceptance,  constitute  a 
contract. 

Opinion  by  Chase,  C.  J. 

The  first  question  which  requires  consideration  in  the  case  before  us  is:  Was 
the  levee  tax  imposed  in  violation  of  any  contract  between  the  state  and  the 
United  States? 

It  is  not  doubted  that  the  grant  by  the  United  States  to  the  state  upon  con- 
ditions, and  the  acceptance  of  the  grant  by  the  state,  constituted  a  contract 
All  the  elements  of  a  contract  met  in  the  transaction, —  competent  parties, 
proper  subject-matter,  sufficient  consideration  and  consent  of  minds.  This 
contract  was  binding  upon  the  state,  and  could  not  be  violated  by  its  legisla- 
tion without  infringement  of  the  constitution.  The  contract  required  the  state 
to  appropriate  the  lands  granted  to  the  purpose  of  reclaiming  them.  The  lands 
themselves  might  be  conveyed  to  the  levee  contractors  for  work  performed,  or 
tbe  contractors  might  be  paid  in  money  or  in  scrip  representing  land.    If  the 
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state,  therefore,  after  acceptance  of  the  grant,  and  without  applying  the  lands 
or  their  proceeds  in  money  or  scrip  to  the  purpose  of  reclamation,  had  sought, 
by  means  of  taxation,  to  compel  purchasers  to  pay  for  the  levees  and  drains 
necessary  to  reclaim  their  land,  it  would  certainly  be  difficult  to  say  that  the 
contract  was  not  violated.  But  the  case  before  us  hardly  comes  within  this 
description.  The  allegation  and  proofs  do  not  show  that  the  state  had  not  ap- 
plied all  the  lands  granted  and  their  proceeds  to  the  making  of  levees  and 
drains  before  proceeding  to  impose  the  special  tax;  and  if  this  was  done,  and 
the  work  of  reclamation  remained  still  incomplete,  the  imposition  of  such  a 
tax  for  the  completion  or  preservation  of  the  work  cannot  be  regarded  as  in- 
consistent with  the  obligation  of  the  contract  between  the  state  and  the  United 
States. 

§  2297.  A  law  exempting  s^oamp  land  from  taxation  with  a  view  to  reclaim" 
inff  it  is  a  contract. 

The  next  and  only  remaining  question  is:  Was  the  levee  tax  in  v^iolation  of 
any  contract  between  the  state  and  the  complainant?  It  seems  quite  clear  that 
the  act  of  1851,  authorizing  the  issue  of  transferable  land  scrip  and  its  receipt 
from  locators  of  land  in  payment,  and  the  provision  in  the  fourteenth  section, 
offering  inducements  to  purchasers  and  contractors  by  exempting  from  tax- 
ation, for  ten  years  or  until  reclaimed,  all  the  swamp  or  overflowed  lands,  con- 
st^ituted  a  contract  between  the  state  and  the  holders  of  the  land  scrip  issued 
under  the  act.  When  the  scrip  was  issued  to  a  contractor,  it  represented  a  cer- 
tain quantity  of  land  untaxable  for  ten  years,  unless  the  land  should  be  sooner 
made  tit  for  cultivation.  When  transferred  to  another  person,  it  represented 
to  him  a  like  quantity  of  like  land.  The  contract  of  the  state  was  to  convey 
the  land  for  the  scrip,  and  to  refrain  from  taxation  for  the  time  specified. 
Every  piece  of  scrip  was  a  contract  between  the  state  and  the  original  holder 
and  his  assigns.  Now  what  was  the  effect  of  that  contract  when  made?  Did 
it  not  bind  the  state  to  receive  the  scrip  in  payment  for  swamp  land,  exempted 
for  a  limited  time  from  taxation?  The  scrip,  if  not  receivable  for  lands,  was 
worthless.  To  annul  the  quality  of  receivability  was  to  annul  the  contract. 
But  the  exemption  of  the  lands  for  which  it  was  receivable  from  taxation  was 
a  principal  element  in  its  value;  and  repeal  of  the  exemption  was  the  destruc* 
tion  of  this  element  of  value.  This  was  clearly  an  impairment  of  the  contract. 
The  state  could  no  more  change  the  terms  of  the  contract  by  changing  the 
stipulated  character  of  the  land  to  be  conveyed  in  satisfaction  of  the  scrip  as 
to  liability  to  taxation,  than  it  could  abrogate  the  contract  altogether  by  refus- 
ing to  receive  the  scrip  at  all  in  payment  for  land.  We  are  constrained  to 
regard  the  repeal  of  the  exemption  act,  so  far  as  it  concerns  lands  paid  for, 
either  before  or  after  the  repeal,  by  scrip  issued  and  paid  out  before  repeal,  as 
impairing  the  contract  of  the  state  with  the  holders  of  the  scrip. 

§  2298.  Tfie  word  "  taxation^''  as  employed  in  the  act,  ejnhraces  all  forms  of 
taxation,  whether  under  general  tax  laws  or  local  assessmeyits. 

It  was  strenuously  urged  for  the  defendant  that  the  exemption  contemplated 
by  the  statute  was  exemption  from  general  taxation,  and  not  from  special  taxa- 
tion for  local  improvements  benefiting  the  land,  such  as  the  making  of  levees; 
and  many  authorities  were  cited  in  support  of  this  view.  The  argument  would 
hav.e  great  force  if  the  provision  for  exemption  had  been  contained  in  a  general 
tax  law,  or  in  a  law  in  framing  which  the  legislature  might  reasonably  be  sup- 
posed to  have  in  view  general  taxation  only.  But  the  provision  under  consid- 
eration is  found  in  a  law  providing  for  the  construction  cf  levees  and  drains, 
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and  devoting  to  that  object  funds  supposed  to  be  more  than  adequate,  derived 
from  the  very  lands  exempted,  and  the  exemption  is  for  ten  years,  or  until  re- 
claimed, and  is  offered  as  an  inducement  to  take  up  the  lands,  and  thus  furnish 
those  funds.  It  is  impossible  to  say  that  this  exemption  was  not  from  taxation 
lor  the  purpose  of  making  these  levees  and  drains  as  well  as  from  taxation  in 
general.  Any  other  construction  would  ascribe  to  the  legislature  an  intention 
to  take  the  whole  land  for  the  purposes  of  the  improvement,  and  then  to  load 
it  with  taxation  for  the  same  object,  in  the  hands  of  purchasers  whom  it  had 
led  to  expect  exemption  from  all  taxation,  at  least  until  the  land  should  be 
reclaimed. 

The  decree  of  the  supreme  court  of  Arkansas  must,  therefore,  be  reversed 
and  the  cause  remanded,  with  instructions  to  enter  a  decree  in  conformity  with 
this  opinion. 

PACIFIC  RAILROAD  COMPANY  r.  MAGUIRE. 
(20  Wallace,  3(W5.     1878.) 

Errob  to  the  Supreme  Court  of  Missouri. 

The  question  involved  in  this  case  is  as  to  the  validity  of  a  tax  imposed  on  a 
railroad  company,  which  had  been  exempted  from  taxation  until  completion  of 
the  road,  and  until  it  had  paid  a  dividend,  the  exemption  not  to  continue  be- 
yond two  years  after  completion.  The  act  containing  the  exemption  was  passed 
in  1852,  and  in  1865  an  ordinance  adopted  with  the  constitution  imposed  a  tax. 
The  facts  appear  in  the  opinion. 

Opinion  by  Mb.  Jcstice  Hunt. 

The  first  question  is  this:  By  the  acts  organizing  this  company,  and  by  the 
acts  loaning  the  credit  of  the  state  and  the  proceedings  under  the  same,  was 
an  agreement  created  on  the  part  of  the  state  that  the  Pacific  road  should  not 
be  taxed  until  it  was  built  and  finished  and  had  declared  a  dividend,  and  that 
for  two  years  after  it  was  finished  it  should  be  liable  to  taxation  only  in  com- 
mon with  other  property  of  the  state  and  at  the  same  rate  ? 

§  2299.  A  staters  right  to  tax  can  only  he  waived  in  explicit  language. 

The  right  of  taxation  is  a  sovereign  right,  and  presumptively  belongs  to  the 
state  in  regard  to  every  species  of  property  and  to  an  unlimited  extent.  The 
right  may  be  waived  in  particular  instances,  but  this  can  only  be  done  by  a 
clear  expression  of  the  legislative  will.  The  cases  of  Tomlinson  v.  Branch,  15 
Wall.,  469  (§§  2273-75,  supra),  and  Tomlinson  v.  Jessup,  id.,  454  (§  2316,  infra\ 
in  this  court,  and  many  others  referred  to  in  those  cases,  show  that  when  a 
contract  of  exemption  from  taxation  is  thus  established  it  is  binding  upon  the 
state,  and  the  action  of  the  state  in  the  passage  of  laws  violating  its  terms  will 
not  be  sustained.  Osborne  v.  Mobile,  16  id.,  481  (§  1208,  eupra);  Humphrey 
V.  Pegues,  id.,  247,  where  the  cases  are  collected.  The  principles  of  law  are 
sufficiently  settled.  The  real  question  arises  upon  their  application  to  the  facts 
of  the  case. 

§  2300.  An  act  exempting  the  railroad  from  taxation  was  a  contract;  and  an 
ordinance  imposing  a  tax  on  the  railroad  impairs  the  obligation  of  the  C07itract. 

Upon  the  facts  presented  by  the  agreed' case  before  us  we  are  of  the  opinion: 
IsL  That  the  twelfth  section  of  the  act  of  1852  created  a  contract  between  the 
state  and  the  railroad  company,  by  which  the  railroad  was  exempt  from  taxa- 
tion until  it  was  completed  and  put  in  operation,  and  until  it  should  declare  a 
dividend  on  its  capital  stock,  not,  however,  extending  longer  than  two  years 
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after  its  completion.  2d.  That  the  ordinance  of  1865,  imposing  a  tax  of  ten 
per  cent  upon  its  gross  earnings  before  the  road  was  completed  and  in  opera- 
tion, and  had  declared  a  dividend,  was  a  violation  of  this  contract^  and  that 
the  levy  for  its  enforcement  was  illegal. 

We  omit  a  reference  to  other  questions  which  have  been  argued  and  express 
no  opinion  upon  them.  We  base  our  opinion  upon  the  effect  of  the  statutes 
already  cited. 

The  authorities  which  have  been  referred  to .  show  that  a  state  legislature 
may  make  a  couitract  to  exempt  a  corporation  from  taxation  by  which  it  will 
be  bound.  That  the  facts  recited  constitute  such  an  agreement  we  think  suffi- 
ciently plain.  The  Pacific  corporation  was  unable  to  raise  funds  for  completing 
its  road.  To  induce  it  to  go  on  with  its  work,  and  to  induce  individuals  and 
counties  to  subscribe  for  what  the  legislature  evidently  deemed  an  enterprise  of 
public  benefit,  it  made  loans  of  the  credit  of  the  state  from  time  to  time.  To 
make  the  franchise  still  more  valuable  to  the  company,  and  to  the  end  that  in- 
dividuals and  counties  should  be  induced  to  subscribe  to  the  stock,  the  legisla- 
ture added  an  exemption  from  taxation  until  the  road  should  be  completed  and 
in  operation,  and  should  have  declared  a  dividend.  That  the  money  value  of 
t\m  exemption  was  great  is  evident  from  the  fact  that  the  tax  imposed  for  a 
single  year,  commencing  October  1,  1866,  amounted  to  $253,644. 

§  2301  •  The  charter  of  a  corporation  is  a  contract  which  the  state  cannot  violaie. 

This  transaction  amounted  to  a  contract  between  the  state  and  the  corpora- 
tion that  there  should  be  no  taxation  of  the  company  until  the  oocurreoce  of 
the  stipulated  events.  Humphrey  v.  Pegues,  16  Wall.,  244;  Wilmington  RaJt 
road  V.  Eeid,  13  id.,  264  (§^  2303,  2304,  infra).  In  delivering  the  opinion  in 
Wilmington  Railroad  v.  Reid,  13  Wall.,  266,  Mr.  Justice  Davis  says:  "  It  has 
been  so  often  decided  by  this  court  that  a  charter  of  incorporation  granted  by  a 
state  creates  a  contract  between  the  state  and  the  corporators,  which  the  state 
cannot  violate,  that  it  would  be  a  work  of  supererogation  to  repeat  the  reasons 
on  which  the  argument  is  founded.  ...  If  the  contract  is  plain  and  unam-^ 
biguous,  and  the  meaning  of  the  parties  to  it  can  be  clearly  ascertained,  it  is 
the  duty  of  the  court  to  give  effect  to  it  the  same  as  if  it  were  a  coatraot  be« 
tween  private  persons,  without  regard  to  its  supposed  injurious  effects  upon  tho 
public  interests." 

The  statute  of  1852  provided  for  an  exemption  from  taxation  of  the  ^^  Pa- 
cific Railroad,"  its  bed,  and  of  its  "  buildings,  machinery,  engines,  cars,  and 
other  property."  The  tax  imposed  by  the  ordinance  of  1866  was  an  "  annual 
tax  of  ten  per  centum  of  all  their  gross  receipts  for  the  transportation  of  freight 
and  passengers."  It  was  directed  '^  to  be  levied  and  collected  from  the  Pacific 
Railroad."  In  Wilmington  Railroad  v,  Reid,  13  Wail.,  264,  it  was  held  that  a 
statute  exempting  all  the  property  of  a  railroad  company  from  taxation  ex* 
empts  not  only  the  rolling  stock  and  real  estate  owned  by  it  and  required  by 
the  company  for  the  successful  prosecution  of  its  business,  but  its  franchise  also. 
In  the  case  before  us  the  road-bed,  buildings,  machinery,  cars  and  other  prop- 
erty not  only,  but  the  "Pacific  Railroad "  is  declared  to  be  exempt  from  taxa- 
tion. We  cannot  doubt  that  a  contract  not  to  tax  a  railroad  company  or  its 
property  is  broken  by  the  levy  of  a  tax  upon  its  gross  receipts  for  the  trans- 
portation of  freight  and  passengers. 

§  2302.  A  sum  collected  by  a  state  from  a  corporation  to  pay  state  debts  conr 
traded  on  account  of  the  corporatimt^  and  for  which  it  is  liable^  is  a  tax. 

A  suggestion  is  made  that  the  imposition  in  question  is  not  a  tax,  for  the 
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reaaon  that  the  ordinance  imposing  it  provides  that  the  same  shall  be  appro- 
priated by  the  general  assembly  in  payment  of  the  principal  and  interest  due 
and  to  become  due  upon  the  bonds  issued  to  the  company  by  the  state.  The 
purpose  to  which  the  state  shall  apply  the  proceeds  of  a  tax  is  not  material  so 
long  as  it  is  a  public  purpose^  and  that  the  payment  of  the  debts  of  a  state  is  a 
public  purpose  does  not  admit  of  doubt.  It  is  called  a  tax  both  in  the  agreed 
statement  of  facts  before  us  and  in  the  ordinance  imposing  it.  Thus,  ^^  there 
shall  be  levied  and  collected  an  annual  tax  of  ten  per  centum  of  all  their  gross 
receipts,"  etc.,  *'  which  tax  shall  be  assessed  and  collected  in  the  county  of  St. 
Louis  in  the  same  manner  as  other  state  taxes  are  assessed  and  collected." 
'^  The  tax  in  this  ordinance  specified  shall  be  collected  from  each  company," 
etc.  .  .  .  "Should  either  of  said  companies  refuse  or  neglect  to  pay  said 
tax  as  herein  required,"  etc.  A  tax  upon  receipts  is  one  of  the  recognized 
modes  of  taxing  corporations,  as  well  under  state  laws  as  under  the  laws  of  the 
general  government.  The  ordinance  of  1865  was  either  the  imposition  of  a  tax 
or  it  was  an  act  of  high-handed  violence,  a  forcible  seizure  of  private  property, 
without  law  or  authority,  an  act  which,  if  committed  by  an  individual,  would 
amount  to  robbery.  The  case  before  us  will  justify  no  such  imputation  upoa 
tho  state  of  Missouri. 

The  result  of  these  views  is  the  reversal  of  the  judgment  below,  and,  in  ac- 
cordance with  the  stipulation  in  the  record,  judgment  is  ordered  in  favor  of  the 
plaintiff  in  error  for  six  cents  damages  and  for  costs,  and  the  case  is  remanded, 
with  directions  that  a  judgment  be  entered  accordingly. 

The  Chief  Justice  concurred  in  the  judgment,  not  on  the  ground  that  the 
assessment  was  a  tax,  but  because  it  was  an  exaction  of  a  payment  of  the  debt, 
in  violation  of  the  contract  Justices  Cliffobd  and  Miller  dissented,  because 
the  act  did  not  exempt  the  company  from  the  tax  imposed  by  the  ordinance. 

WILMINGTON  RAILROAD  v.  REID: 
(13  Wallace,  264-268.    1871.) 

Ebrca  to  the  Supreme  Court  of  IN^orth  Carolina. 

Statemeitt  of  Facts. —  The  state  of  IN^orth  Carolina  chartered  a  railroad 
company,  and  in  its  charter  exempted  its  ^* property  and  the  shares  therein'^ 
from  taxation.  Afterwards,  with  the  charter  still  in  force,  it  assessed  the  fran- 
chise and  rolling  stock  of  the  company  for  taxation.  The  tax  was  adjudged 
valid  by  the  supreme  court  of  the  state. 

§  2808.  If  there  be  a  reasonable  doubt  that  the  state  has  rdinquished  itspoiver 
of  taxationy  that  doubt  must  be  resolved  in  favor  of  the  state. 

Opinion  by  Me.  Justice  Davis. 

It  has  been  so  often  decided  by  this  court  that  a  charter  of  incorporation 
granted  by  a  state  creates  a  contract  between  the  state  and  the  corporatorsi 
which  the  state  cannot  violate,  that  it  would  be  a  work  of  supererogation  to 
repeat  the  reasons  on  which  the  argument  is  founded.  It  is  true  that  when  a 
corporation  claims  an  exemption  from  taxation,  it  must  show  that  the  power 
to  tax  has  been  clearly  relinquished  by  the  state,  and  if  there  be  a  reasonable  , 
doubt  about  this  having  been  done,  that  doubt  must  be  solved  in  favor  of  the 
state.  If,  however,  the  contract  is  plain  and  unambiguous,  and  the  meaning  of 
tbe  parties  to  it  can  be  clearly  ascertained,  it  is  the  duty  of  the  court  to  give 
effect  to  it,  the  same  as  if  it  were  a  contract  between  private  persons^  without 
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regard  to  its  supposed  injurious  effects  upon  the  public  interests.  It  may  be 
conceded  that  it  were  better  for  the  interest  of  the  state  that  the  taxing  power, 
which  is  one  of  the  highest  and  most  important  attributes  of  sovereignty, 
should  on  no  occasion  be  surrendered.  In  the  nature  of  things,  the  necessities 
of  the  government  cannot  always  be  foreseen,  and  in  the  changes  of  time,  the 
ability  to  raise  revenue  from  every  species  of  property  may  be  of  vital  impor- 
tance to  the  state;  but  the  courts  of  the  country  are  not  the  proper  tribunals  to 
apply  the  corrective  to  improvident  legislation  of  this  character.  If  there  be 
no  constitutional  restraint  on  the  action  of  the  legislature  on  this  subject,  there 
is  no  remedy,  except  through  the  influence  of  a  wise  public  sentiment,  reach- 
ing and  controlling  the  conduct  of  the  law-making  power. 

§  2304.  A  charter  exempting  ^^jyroperty  "  from  taxaition  is  a  contract  which 
no  subsequent  legislation  can  impair.  "  Property  "  includes  rolling  stocky  nec- 
essary real  estate^  and  the  franchise  of  a  railroad. 

There  is  no  difficulty  whatever  in  this  case.  The  general  assembly  of  Korth 
Carolina  told  the  Wilmington  &  Weldon  Railroad  Company,  in  language 
which  no  one  can  misunderstand,  that,  if  they  would  complete  the  work  of  in- 
ternal improvement  for  which  they  were  incorporated,  their  property  and  the 
shares  of  their  stockholders  should  be  forever  exempt  from  taxation.  This  is 
not  denied,  but  it  is  contended  that  the  subsequent  legislation  does  not  impair 
the  obligation  of  the  contract,  and  this  presents  the  only  question  in  the  case. 
The  taxes  imposed  are  upon  the  franchise  and  rolling  stock  of  the  company, 
and  upon  lots  of  land  appurtenant  to  and  forming  part  of  the  property  of  the 
compan}^  and  necessary  to  be  used  in  the  successful  operation  of  its  business. 
It  certainly  requires  no  argument  to  show  that  a  railroad  corporation  cannot 
perform  the  functions  for  which  it  was  created  without  owning  rolling  stock, 
and  a  limited  quantity  of  real  estate,  and  that  these  are  embraced  in  the  gen- 
eral term  property.  Property  is  a  word  of  large  import,  and  in  its  application 
to  this  company  included  all  the  real  and  personal  estate  required  by  it  for  the 
successful  prosecution  of  its  business.  If  it  had  appeared  that  the  company 
had  acquired  either  real  or  personal  estate  beyond  its  legitimate  wants,  it  is 
very  clear  that  such  acquisitions  would  not  be  within  the  protection  of  the  con- 
tract, But  no  such  case  has  arisen,  and  we  are  only  called  upon  to  decide 
upon  the  case  made  by  the  record,  which  shows  plainly  enougb  that  the  com- 
pany has  not  undertaken  to  abuse  the  favor  of  the  legislature. 

It  is  insisted,  however,  that  the  tax  on  the  franchise  is  something  entirely 
distinct  from  the  property  of  the  corporation,  and  that  the  legislature,  there- 
fore, was  not  inhibited  from  taxing  it.  This  position  is  equally  unsound  with 
the  others  taken  in  this  case.  Nothing  is  better  settled  than  that  the  franchise 
of  a  private  corporation  —  which  in  its  application  to  a  railroad  is  the  privilege  of 
running  it  and  taking  fare  and  freight  —  is  property,  and  of  the  most  valuable 
kind,  as  it  cannot  be  taken  for  public  use  even  without  compensation.  Sed- 
field  on  R'ySj  129,  §  70.  It  is  true  it  is  not  the  same  sort  of  property  as  the 
rolling  stock,  road-bed  and  depot  grounds,  but  it  is  equally  with  them  covered 
by  the  general  term  "  the  property  of  the  company,"  and,  therefore,  equally 
within  the  protection  of  the  charter. 

*  It  is  needless  to  argue  the  point  further.  It  is  clear  that  the  legislation  in 
controversy  did  impair  the  obligation  of  the  contract  which  the  general  as- 
83mbly  of  North  Carolina  made  with  the  plaintiff  in  erroi*,  and  it  follows  that 
the  judgment  of  the  supreme  court  must  be  reversed,  and  the  cause  remanded 

for  further  proceedings  in  conformity  with  this  opinion. 
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ASYLUM  V.  NEW  ORLEANS. 
(15  Otto,  38:^-«70.     1881.) 

EsiK^t  to  the  Scrpreme  Coart  of  Louisiana. 

Opinion  by  Me.  Justice  Bradley. 

Statement  of  Facts. —  This  case  comes  before  us  for  the  purpose  of  review- 
ing the  judgment  of  the  supreme  court  of  the  state  of  Louisiana,  which  sus- 
tained the  validity  of  a  certain  tax  imposed  by  the  authorities  of  the  city  of 
New  Orleans  upon  the  property  of  the  plaintiff  in  error,  the  "  St.  Anna's  Asy- 
lum for  the  relief  of  destitute  females  and  helpless  children  of  all  religious 
denominations,"  a  charitable  institution  which  was  incorporated  by  an  act  of 
the  legislature  of  Louisiana,  approved  April  29,  1853,  for  the  purposes  indi- 
cated by  its  name.  The  charter  gave  it  perpetual  succession,  and  power  to 
take,  purchase,  possess  and  enjoy  all  kinds  of  property  whatever,  real  or  per- 
sonal, by  gift,  grant,  sale,  bequest,  exchange,  or  by  any  other  mode  of  convey- 
ance or  transfer  whatsoever,  and  the  same  to  sell,  convey  or  dispose  of  under 
the  restrictions  therein  provided,  and  directed  that  it  should  administer  the 
same  for  the  furtherance  of  the  object  of  the  incorporation,  and  in  accordance 
ivith  the  conditions  of  the  charter;  with  a  provision  that  all  acceptances  of  im- 
movable property,  and  all  alienations  of  immovable  property  and  stocks,  should 
be  signed  by  the  president  and  treasurer,  after  the  declared  will  of  a  majority 
of  the  board  of  directors  had  been  duly  inscribed  on  the  minutes  of  the  corpo- 
ration. It  appointed  a  first  board  of  directors,  and  provided  for  annual  elec- 
tions thereafter,  and  for  the  appointment  of  a  president  and  other  officers,  and 
declared  that  the  president  and  directors  should  superintend,  manage  and  con- 
trot  the  affairs  and  interests  of  the  corporation. 

The  sixth  section  declared  as  follows:  **Sec.  6.  Be  itfuri/ier  eiiactedy  etc.y 
that  the  said  corporation  shall  enjoy  the  same  exemption  from  taxation  as  was 
enacted  in  favor  of  the  'Orphan  Boys'  Asylum  of  New  Orleans,'  by  the  act 
approved  March  12,  1836,  entitled  'An  act  for  the  relief  of  the  Orphan  Boys' 
Asylum  of  New  Orleans.' " 

The  act  relating  to  the  "Orphan  Boys'  Asylum  of  New  Orleans,"  referred 
to  in  this  section,  declared  as  follows:  "That  from  and  after  the  passage  of 
this  act  all  the  property,  real  and  personal,  belonging  to  the  Orphan  Boys' 
Asylum  of  New  Orleans  be,  and  the  same  is,  hereby  exempted  from  all  taxa- 
tion either  by  the  state,  parish,  or  city  in  which  it  is  situated,  any  law  to  the 
oontrary  notwithstanding." 

The  proofs  show  that  under  the  charter  thus  granted  the  corporation  was 
duly  organized,  and,  by  means  of  donations,  erected  an  asylum,  and  has  always 
fulfilled  the  objects  of  its  organization.  The  property  on  which  the  tax  in 
question  was  imposed  was  procured  in  1874,  and  was  assessed  in  the  tax-list  at 
^90,000.  The  following  admission  with  regard  to  it  appears  in  the  record: 
^'Now,  therefore,  it  is  admitted  (as  was  done  in  the  lower  court)  that  the  de- 
fendant acquired  said  cotton-press  mentioned  in  the  tax-bill  and  answer  filed 
by  defendant,  after  1874,  by  devise,  bequest  and  legacy,  from  Dr.  W.  N.  Mer- 
cer, and  that  they  were  the  owners  of  the  same  when  said  assessment  of  $1,350 
of  city  taxes  was  made  by  the  city.  That  no  inmates  of  the  asylum  are  kept 
apon  the  premises,  and  that  the  revenues  of  the  cotton-press  on  which  said  as- 
sessment is  made  are  applied  to  the  keeping  and  maintaining  the  objects  of  char- 
ity mentioned  in  the  defendant's  act  of  incorporation,  viz.,  to  the  support  and 

maintenance  and  relief  of  destitute  females  and  helpless  children  of  all  relig- 
Vol.  VII— 84  699 


§§2805,2806.    CONSTITUTION  AND  LAWS.— OBLIGATION  OF  CONTRACTS. 

ious  denominations,  as  intended  by  the  charter,  and  that  said  asylanoi  is,  and 
has  been  since  its  organization,  in  active  and  efficient  operation  (as  shown  by 
the  evidence)  in  the  city  of  New  Orleans."  The  proofs  further  show  that  the 
corporation  largely  relies  on  the  rents  of  this  property  for  enabling  it  to  carry 
on  its  benevolent  work. 

The  tax  in  question  was  imposed  in  1876  under  the  supposed  authority  of 
the  constitution  of  1868,  and  legislation  adopted  in  pursuance  thereof.  Arti- 
cle 118  of  that  constitution  declared  as  follows:  "Taxation  shall  be  equal  and 
uniform  throughout  the  state.  All  property  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  %  law.  The  general  assembly  shall  have 
power  to  exempt  from  taxation  property  actually  used  for  church,  school  or 
charitable  purposes." 

In  conformity  with  this  provision  the  legislature  of  Louisiana,  in  1871,  passed 
a  law  declaring  that  all  taxes  levied  by  the  city  of  New  Orleans  shall  be  as- 
sessed equally  upon  every  description  of  property,  both  real  and  personal;  but, 
by  another  act,  passed  at  the  same  session,  it  was  declared  that  public  hospi- 
tals, asylums,  poor-houses,  and  all  other  charitable  institutions  for  the  relief  of 
indigent  and  afflicted  persons,  and  the  lots  of  ground  appurtenant  thereto  and 
used  therewith,  and  all  their  furniture  and  equipments,  so  long  as  the  same 
shall  be  used  for  that  purpose  only,  shall  be  exempt  from  taxation.  The  cor- 
poration resisted  the  payment  of  the  tax,  and  the  usual  ^proceedings  for  its  col- 
lection were  instituted  in  the  third  district  court  for  the  parish  of  Orleans.  The 
corporation  filed  an  answer  setting  up  the  exemption  from  taxes  contained  in 
its  charter,  and  claiming  that  it  was  a  contract,  and  contended  that  the  consti- 
tution of  1868  and  the  statute  passed  in  pursuance  thereof  impaired  the  obli- 
gation of  said  contract,  in  violation  of  the  tenth  section  of  the  first  article  of 
the  constitution  of  the  United  States.  The  court  below  gave  judgment  in  favor 
of  the  cit3%  and  an  appeal  was  taken  to  the  supreme  court  of  Louisiana,  and  the 
judgment  was  affirmed.     We  are  now  called  upon  to  review  this  decision. 

§  2305.  A  coiton-pressj  devised  to  an  asylum^  and  the  income  from  which  is^ 
employed  in  charitable  purposes^  is  property  actually  used  for  charitable  pur- 
poses. 

The  language  of  the  exemption  is  so  explicit  and  so  broad,  and  comes  ia 
after  so  many  allusions  to  propertj^  which  it  is  supposed  the  corporation  might 
acquire,  other  than  that  which  would  be  directly  used  for  food  and  shelter  to- 
the  destitute  and  helpless  persons  under  its  care,  that  no  doubt  can  be  enter- 
tained as  to  its  literal  application  to  all  the  property  of  the  society  which  it 
would  be  lawful  and  proper  for  it  to  possess.  The  funds  on  which  it  relies  for 
carrying  on  its  work,  however  invested,  whether  in  stocks,  real  estate  or  other- 
wise, no  less  than  the  asylum  building  itself,  are  clearly  embraced  in  the  terms 
of  the  exemption;  and  to  exclude  them  from  its  operation  would  require  the 
insertion  or  addition  of  words  which  the  legislature  did  not  see  fit  to  express. 
Undoubtedly,  if  the  corporation  should  acquire  property  not  needed  or  used 
for  carrying  on  the  institution,  it  would  be  an  act  outside  of  the  objects  and  pur- 
poses of  the  charter  and  ultra  vires;  and,  as  to  such  property,  it  could  not,  in 
its  own  wrong,  justly  claim  the  benefit  of  the  exemption.  But  the  property  in 
question  is  not  obnoxious  to  this  objection;  it  directly  contributes  to  the  sup- 
port of  the  institution,  and  is  held  for  that  purpose  alone. 

§  2306.  Code  of  Louisiana  of  1825  does  not  authorise  a  repeal  or  modifica- 
tion of  a  charter  without  providing  for fuU  indemnity  to  the  parties  interested  in  it 

Indeed,  it  is  not  on  any  assumption  that  the  language  of  the  exemption  does 
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not  extend  to  the  property  taxed  that  the  supreme  court  of  Louisiana  bases  its 
judgment.  The  main  ground  upon  which  it  relies  is  that  the  charter  was 
granted  and  accepted  under  a  standing  law  of  the  state,  by  which  the  legisla- 
ture was  authorized  to  abrogate  the  charter  of  any  corporation ;  and  it  was 
argued  that  the  power  to  abrogate  included  the  lesser  power  to  alter  and 
amend.  This  law  is  contained  in  article  43S  of  the  civil  code  adopted  in  1825, 
being  a  modification  of  a  similar  article  in  the  code  of  1808,  book  i,  tit.  10,  c.  3. 
In  the  code  of  1825  it  reads  as  follows:  "Chapter  III.  Of  the  dissolution  of 
corporations.  (Art.  438.)  A  corporation  legally  established  may  be  dissolved: 
1.  By  an  act  of  the  legislature,  if  they  deem  it  necessary  or  convenient  to  the 
public  interest;  provided,  that  when  an  act  of  incorporation  imports  aeon- 
tract,  on  the  faith  of  which  individuals  have  advanced  money  or  engaged  their 
property,  it  cannot  be  repealed  without  providing  for  the  reimbursement  of  the 
advances  made,  or  making  full  indemnity  to  such  individuals;  2.  By  the  for- 
feiture of  their  charter,  when  the  corporations  abuse  their  privileges  or  refuse 
to  accomplish  the  conditions  on  which  such  privileges  were  granted,^'  etc. 

The  counsel  for  the  plaintiff  in  error  contends  that  this  article  has  reference 
only  to  the  absolute  dissolution  of  a  corporation,  and  not  to  a  mere  alteration 
of  its  charter;  and,  from  its  correlation  to  other  parts  of  the  title,  this  seems 
to  be  a  very  probable  view  of'  its  office.  But  if  it  be  construed  in  the  large 
sense  contended  for  by  the  counsel  of  the  city,  the  qualification  with  which  it 
is  accompanied  in  the  proviso  is  very  important  and  not  to  be  ignored.  This 
qualification  requires  reimbursement  or  indemnity  to  those  who  have  made  ad- 
vances upon  the  faith  of  the  charter  of  incorporation.  Nothing  of  the  kind 
has  been  attempted  in  this  case.  As  the  corporation  has  not  been  dissolved, 
but  is  continued  in  existence,  and  still  represents  those  who  contributed  to  its 
establishment,  the  corporation  itself  is  the  only  proper  party  to  receive  indem- 
nity; and  no  indemnity  short  of  the  amount  of  the  tax  imposed  would  be  ade- 
quate. The  indemnity  and  the  tax  would  mutually  balance  or  neutralize  each 
other.  In  other  words,  proper  indemnity  would  require  a  revocation  or  nullity 
of  the  tax. 

§  2307.  The  imposition  of  a  tax  on  the  property  of  a  charity^  contrary  to  the 
express  terms  of  its  charter^  and  without  any  provision  for  compensationy  is  a 
violation  of  the  tenth  section  of  article  1  of  the  constitution  of  the  United  States. 

It  is  suggested,  however,  by  the  supreme  court,  in  its  opinion,  that  the  re- 
served power  contained  in  the  code  has  no  application  to  this  case,  because 
the  property  upon  which  the  tax  in  question  was  imposed  was  acquired  by 
gratuitous  donation,  after  the  adoption  of  the  constitution  of  1868,  and,  conse- 
quently (as  the  court  infers),  after  the  repeal  of  so  much  of  the  charter  as 
exempted  from  taxation  the  property  not  employed  within  the  limits  of  exemp- 
tion allowed  by  that  constitution.  "  When  a  case  of  prior  acquired  property," 
says  the  court,  ^'  presents  itself,  it  will  be  time  enough  to  express  our  opinion 
thereon."  But  this  argument  presupposes  the  existence  of  a  right  to  repeal  the 
provisions  of  the  charter  as  to  future  acquisitions,  without  qualification  or  con- 
dition. This  seems  to  us  a  begging  of  the  question  at  issue.  The  contract  did 
not  apply  only  to  property  in  existence  when  the  charter  was  granted,  nor  only 
to  that  which  was  in  existence  when  the  constitution  of  1868  was  adopted,  but 
to  all  that  might  afterwards  be  acquired  in  the  due  fulfillment  of  the  purposes 
of  the  institution.  If  the  present  asylum  should  be  destroyed,  and  a  new  one 
erected  on  a  different  piece  of  ground,  the  argument  of  the  court  would  be 

equally  applicable  to  such  newly  acquired  property  as  to  the  property  in  ques- 
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tio»*  The  constitatioir  itself  did  nofc  exempt  any  property.  It  only  gave  the 
legislature  the  power  (to  be  exercised  or  not,  in  its  discretion)  to  exempt  prop- 
erty actually  used  for  church,  school  and  charitable  purposes.  The  legislature 
bas  seen  fit  to  make  this  exemption;  but  it  was  not  obliged  by  the  constitution 
to  do  so»  The  argument  of  the  supreme  court  would  go  to  the  extent  of  de- 
claring that  the  abrogation  of  the  contract,  effected  by  the  constitution  of  189S, 
was  valid  as:  to  all  after-acquired  property,  whether  indemnity  was  provided  or 
not;  and  this  amounts  to  saying  that  the  legislature  or  people  of  Louisiana  had 
absolute  power  to  pass  a  law*  impairing  the  obligation  of  the  contract,  without 
any  condition  or  qualification  whatsoever.  We  cannot  concur  in  this  view. 
We  think  that  the  power  of  abrogation,  or  alteration,  was  qualified  by  the 
duty  of  providing  indemnity  to  the  full  extent  of  the  damage  or  burdeo  caused 
by  such  change.  This  conclusion  seems  to  us  so  obvious  as  to  require  no 
extended  argument  in  its  support. 

Th;is:  opinion  might  be  extended  by  an  examination  of  authorities.  We  might 
refer  to  Home  of  the  Friendless  v.  Rouse,  8  Wall.,  430  (§§  2289-94,  s^ipra), 
which  iaaloaost  on  all-fours,  with  the  pi>e8ent  case.  We  might  go  back  to  the 
«ai9e  of  Dartmouth  College  v.  Woodward^  4  Wheat.,  618  (§§  2099-2117,  8upra)y 
^nd  the  oases  since  decided,  Bmd  review  all  the  reasons  on  which  they  wore 
pounded;  we  might  dilate  on  tht^  les^Ulative  rt^asons  for  granting  immunity 
Irom  taxes  to  such  charitable  institutions  as  that  of  the  plaintiff  in  error,  prom- 
inent among  which  would  doubtless  be  the  fact  that  the  support  and  mainte- 
nance extended,  to  the  objects,  of  the  charity  relieves  the  state  from  a  burden 
w.b^h  would  involve  a  much  larger  aiinoant  of  taxation  than  that  which  it 
wiaives  by  granting'tbe  exemption.  Bat  sueh  a  review  would  be  but  a  repetitiom 
of  what  has  bem  S94d  befoise^  a«id  much  of  it  would  be  oat  of  f^ce. 

It  m  proper,  however,  tbi^t  we  should  notice  one  or  two  oases  whioh  the 
o<mii8el  for  the  city  suppose  to  be  favorable  to  their  views,  and  on*  which  they 
place  considerable  retiance.  Thefsieare  Tuok^er  ?;«  Ferguson^  22  Wall.,  527,  amd 
Wost  Wisqonsia  R'y  Oo^  v,  Baard  o#  Sapi^rvisors,  93  U.  S.,  506.  We  think  that 
they  do  not  apply  to  the  case  now  under  consideration.  In  the  first  pl^Eioe,  the 
constitutions  of  Michigan  a^d  Wisconsijb,  in  which  states  those  cases  arese, 
reserved  to  their  legislatures^  respectively,  the  power  to  alter,  amend  and 
repeal  charters,  of  incorporation!.  In  the  next  place,  in  those  cases,  the  exenkp- 
tion  granted  was  held  to  be  gratuitous  on  the  part  of  the  state,  no  consiciera- 
tion  passing  therefor  from  the  cos^panies*  It  was  no  part  of  theiT  chartem  of 
incorporation,  and,  thereforev  fomied  no  consideration  for  their  acoq>tai»». 
Whereas,  in  the  present  oa^,  the  exemption  was  expressed  in  the  charts 
itself,  and  was  one  of  the  induceodeats  offered  fop  its  acceptance^  and  for  oiak^ 
ing  donations  for  the  establishment  of  the  institution* 

It  is  also  said  that,  in  order  to  constitute  a  contract,  the  grant  ought,  to  be 

clear  and  free  from  all  ambiguity  and  doubt^  and  not  susceptible  of  a  different 

construction.     We  think  it  is  so  in  this  case.     The  contract  is  not  a  matter  of 

iiiiferenoe  or  presumption.    It  is  distinctly  ei^pressed  in  the  act  of  incorporation^ 

Indeed,  a  clearer  case  could  hardly  be-  made.     The  addition  of  a  declaraitioii^ 

that  the  exemption  given  should  not  be  withdrawn,  would  not  have  aidded  tp 

its  force.    We  are  well  aware  of.  the  forcible  language  which  has  been  iised  in 

previous  cases  in  reference  to  the,  importance  to  the  state  of  the  gorvernmjental 

f ujiction  of  taxation ;  the  caution  that  ought  to  be  exercised  in  n»ai!Qtaia.ing  a 

claimed  exemption  from  taxes;  the  clearness  and  certainty  wbi(^  the  gnbnt 

should  exhibit.    We  concur  in  all  that  has  been  s^^id  by  this  court  and  vamBj 
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•taie  courts  on  tbe  subject.  Bat  where  the  languaige  is  clear,  and  .the  intention 
to  grant  the  exemption  apparent,  the  court  has  never  hesitated  to  give  it  force 
and  effect.  And,  as  before  said,  \ve  think  it  difficult  to  conceive  a  grant  more 
dearly  expressed  than  that  in  the  present  casa;  and  unless  we  are  disposed  i4> 
reverse  the  previous  decisions  of  this  court,  we  cannot  hesitate  what  judgment 
we  ought  to  give. 

We  are  of  opinion  that  the  imposition  of  the  tax  in  question,  contrary  to  the 
express  terms  of  tbe  charter,  and  without  any  provision  for  compensation  or 
indemnity,  was  not  a  legitimate  exercise  cf  tlie  power  of  dissolution  reserved 
in  tbe  code;  and  that  section  118  of  the  constitution  of  1868,  and  tbe  legisla- 
tive act  by  virtue  of  which  tbe  said  tax  was  imposed,  as  construed  and  applied 
to  tbe  cir<3umstances  of  this  case,  are  in  violation  of  the  tenth  section  of  article 
1  of  tbe  con^itution  of  tbe  United  States.  Our  conclusion  is  that  tbe  judg* 
ment  of  the  supreme  court  of  Louisiana  must  be  reversed,  and  that  tbe  cause 
be  remanded  with  instructions  to  reverse  the  judgment  of  the  third  district 
court  of  tbe  parish  of  Orleans,  and  to  render  judgment  in  conformity  with 
ibis  opinion. 

Jusncfis  MiiXER  and  Field  dissented,  on  the  ground  that  tbe  act  did  not  ex- 
empt all  property  acquired  after  its  passage. 

UNIVERSITY  V,  PEOPLE. 
(9  Otto,  d09-4Kd5.    1878.) 

Ebrob  to  tbe  'Suprenie  Court  of  Illinois. 

Opinion  by  Mb.  Justice  Miller. 

firAtEMENT  OF  Facts. —  Tbis  is  a  writ  of  error  to  tbe  supreme  court  of  lUi* 
nois,  bringing  before  us  a  jadgment  of  that  court,  deciding  that  certain  prop- 
erty of  the  plaintiff  was  liable  to  taxation,  which  was  resisted  on  tbe  ground 
that  it  was  exempt  by  a  legislative  contract.  The  university  was  incorporated 
by  an  act  of  the  legislature  of  tbe  state  of  Illinois,  approved  January  28,  1851, 
which  contained  the  powers  necessary  to  its  usefulness  as  an  institution  of  leara- 
ing,  and,  among  other  provisions,  authorized  it  to  purchase  and  hold  real  estato 
to  tbe  extent  of  two  thousand  acres  of  land,  and  receive  gifts  and  devises  of 
land  above  that  amount,  which  must  be  sold  within  ten  years.  In  1855  the 
legtsiature»  by  an  amendment  to  this  charter,  appointed  three  additional  trost- 
ees,  and  enlai^ged  its  powers,  in  some  respects  not  very  important.  But  tbe 
fourth  section  of  that  act  is  tbe  one  supposed  to  contain  the  contract  on  which 
thisiease  must  be  decided.  It  was  this:  '^Tbat  all  property,  of  whatever  kind 
or  description,  belonging  to  or  owned  by  said  corporation,  shall  be  forever  free 
horn,  taxation  for  any  and  all  purposes." 

The  state  constitution  of  1848,  in  force  when  the  charter  and  amended 
tfhartor  above  cited  were  enacted,  declares  that  *^  the  property  of  the  slate  and 
eoonties,  both  real  and  personal,  and  <suoh  other  property  as  the  general  assem- 
bly may  deem  necessary  for  school,  religious  and  charitable  purposes,  may  be 
eocempt  from  taxation."  The  record  shows  a  very  large  list  of  lots  and  lands 
in  Cook  county  which  the  plaintiff  asserted  to  be  free  from  taxation  under  tbis 
law,  but  which  were  listed  for  taxes  of  the  year  1874,  and  about  to  be  sold  for 
their  non-payment.  By  proper  judicial  proceedings  the  question  arose  before 
tlto  supreme  eouii  of  the  state,  which  held  that  they  were  liable  to  be  so  taxed. 
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§  2308.  Ttte  s^ipreme  court  has  jurisdiction  to  determine  whetJier  a  state  stat- 
ute impairs  the  obligation  of  a  contract. 

A  motion  was  made  some  time  before  the  case  was  reached  for  argumeat  in 
this  court  to  dismiss  it  for  want  of  jurisdiction^  and  was  overruled;  bat  the 
attorney-general  of  Illinois  renews  the  objection  now  in  connection  with  the 
main  argument.  This  question  of  jurisdiction  to  review  the  judgments  of 
state  courts  is  so  frequent,  and  the  principles  which  govern  it  so  well  settled, 
that  we  need  not  be  very  elaborate  in  our  opinion  on  that  point.  The  argu- 
)  ment  is  that  the  judgment  of  the  state  court  is  limited  to  a  construction  of  the 
fourth  clause  of  the  amendatory  charter  of  1855,  as  it  is  affected  by  the  consti- 
tution under  which  it  was  *enacted,  and  that  whether  that  statute  was  a  con- 
tract or  not,  or  whether  it  was  properly  construed  or  not,  it  is  still  but  the  de- 
cision of  a  court  construing  a  contract  or  a  statute,  and  there  is  no  law  of  the 
state  impairing  the  obligation  of  that  contract  within  the  meaning  of  the  con- 
stitution of  the  United  States.  If  this  were  true  in  point  of  fact,  the  conclusion 
would  be  sound,  as  we  have  repeatedly  held  in  this  court.  Railroad  Co.  v. 
Rock,  4  Wall.,  177;  Railroad  Co.  v,  McClure,  10  id.,  511;  Knox  v.  Exchange 
Bank,  12  id.,  379. 

But  the  premises  assumed  are  not  justified  by  the  facts.  The  general  revenue 
law  of  Illinois,  prior  to  the  amendment  of  1855  to  plaintiff's  charter,  contained 
nothing  which  exempted  its  property  from  taxation.  When  that  act  was 
passed  it  became  a  part  of  the  law  of  the  state  governing  taxation  as  appli- 
cable to  the  propert}^  of  the  university.  The  law  remained  in  this  condition 
until  the  state  adopted  a  new  constitution,  in  1870,  the  part  of  which  relating 
to  this  subject  is  in  these  words:  "The  property  of  the  state,  counties  and 
other  municipal  corporations,  both  real  and  personal,  and  such  other  property 
as  may  be  used  exclusively  for  agricultural  and  horticultural  societies,  for 
school,  religious,  cemetery  and  charitable  purposes,  may  be  exempted  from  taxa- 
tion; but  such  exemption  shall  be  only  by  general  law." 

In  order  to  conform  the  law  of  the  state  on  the  subject  of  taxation  to  this 
provision  of  the  new  constitution,  the  legislature  revised  its  revenue  laws  in 
1872,  and  in  this  statute  the  exemption  established  was:  ^*' First,  All  lands  do- 
nated by  the  United  States  for  school  purposes,  not  sold  or  leased.  All  public 
school -houses.  All  property  of  institutions  of  learning,  including  the  real  es- 
tate on  which  the  institutions  are  located,  not  leased  bv  such  institutions  or 
otherwise  used  with  a  view  to  profit.  Secondly,  All  church  property  actually 
and  exclusively  used  for  public  worship,  when  the  land  (to  be  of  reasonable 
size  for  the  location  of  the  church  building)  is  owned  by  the  congregation." 

It  was  under  this  law  the  local  officers  proceeded  in  assessing  plaintiff's  land 
for  taxation,  and  it  was  their  construction  of  the  law  which  was  sustained  by 
the  supreme  court.  If,  therefore,  the  legislation  of  1855  was  a  contract  which 
exempted  the  property  in  question  from  taxation,  and  by  the  law  of  1872,  as 
construed  by  the  supreme  court,  it  is  held  liable  to  taxation,  it  is  manifest  that 
it  is  the  law  of  1872  and  the  constitution  of  1870  which  impairs  the  obligation 
of  that  contract,  however  the  court,  by  an  erroneous  construction  of  that  con- 
tract, may  be  led  to  hold  otherwise.  It  is  strenuously  insisted  that  these  pro- 
visions of  the  constitution  of  1870  and  the  revenue  law  of  1872  do  not  repeal 
the  exemption  as  established  by  the  fourth  section  of  the  amended  charter  of 
1855,  because  that  section  was  in  excess  of  the  authority  conferred  by  the  con- 
stitution of  1848.  But  this  depends  on  the  construction  of  that  contract  as 
affected  by  the  constitution  under  which  it  was  enacted.    If,  by  virtue  of  that 
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constitution,  the  legislature  of  that  day  could  only  exempt  plaintiff's  real  estate 
80  far  as  it  was  in  immediate  use  for  school  purposes,  as  was  held  by  the  su- 
preme court,  then  it  may  not  repeal  that  statute  or  impair  that  contract,  for 
the  exemption  will  probably  amount  to  the  same  thing  under  either  statute. 
Eut  if  it  is  a  contract,  as  is  contended  for  by  plaintiff's  counsel,  which,  under 
a  true  construction  of  the  constitution  of  1848,  exempts  all  the  property  of 
plaintiff  which  is  held  by  it  for  appropriation  to  the  purposes  of  the  university 
-as  a  school,  as  an  institution  for  teaching,  and  which  is  held  for  no  other  pur- 
pose whatever,  and  which  can  as  effectually  promote  the  purpose  by  leases,  of 
which  the  rent  goes  to  support  the  school,  as  in  any  other  way,  then  the  law 
of  1872  and  the  constitution  of  1870  do,  to  the  extent  of  the  difference  arising 
from  these  two  constructions,  impair  the  obligation  of  the  contract  of  1855. 
Whether  that  contract  is  such  as  to  be  impaired  by  these  later  laws  is  one  of 
the  questions  of  which  this  court  always  has  jurisdiction.  Jefferson  Branch 
Bank  v.  Skelly,  1  Black,  436 ;  Bridge  Proprietors  v.  Hoboken  Co.,  1  WalL,  144 
(§§  2087-92,  mpra) ;  Delmas  v.  Insurance  Co.,  14  id.,  668. 

The  supreme  court  of  Illinois,  in  its  opinion  found  in  the  record,  appears  to 
concede  that  the  act  of  1855,  to  the  extent  that  it  was  authorized  by  the  state 
constitution,  was  a  contract. 

*^It  is  not  claimed,"  says  the  court,  "that  appellant  is  in  any  sense  a  public 
corporation,  but  it  is  claimed  that  the  purpose  for  which  it  is  created  is  so  far 
beneficial  to  the  public  that  it  affords  a  sufficient  consideration  for  the  grant 
of  exemption  from  taxation  in  the  amendment,  and  that  when  the  amendment 
was  accepted  and  acted  on  by  the  corporation  it  must  be  held  a  vested  right 
which  cannot  be  withdrawn  by  subsequent  legislation,  because  of  the  provision 
of  the  constitution  of  the  United  States  which  prohibits  a  state  from  passing  a 
law  impairing  the  obligation  of  a  contract.  If  it  was  competent  for  the  gen- 
eral assembly  to  make  the  exemption,  we  are  not  disposed  to  contest  the  cor- 
rectness of  their  position;  but  if  it  was  not  competent  to  make  the  exemption, 
the  attempt  was  a  nullity,  and  the  case  is  not  affected  by  the  constitution  of 
the  United  States."  The  court  thus  concedes  that  there  was  a  contract  so  far 
as  the  legislative  power  extended. 

§  2309.  W/iere  larida  are  bought  or  donated^  and  moneys  expended  in  reliance 
upon  an  acty  there  is  a  sufficient  coiisideration  for  such  act 

It  is  possible,  if  that  question  had  been  fully  investigated,  and  all  the  facts 
necessary  to  decide  it  were  before  the  court,  it  might  not  appear  that  all  the 
lands  subjected  to  taxation  by  the  judgment  of  the  supreme  court  were  bought 
after  the  date  of  the  amended  charter,  or  donated  on  the  faith  of  that  exemp- 
tion. But  it  does  appear,  by  a  stipulation  made  for  that  purpose,  that  since 
the  granting  of  said  amended  charter  the  corporation  "has  expended,  in  the 
erection  and  purchase  of  buildings,  apparatus,  and  other  facilities  and  appli- 
ances for  education,  and  for  the  promotion  of  the  objects  stated  in  and  con- 
templated by  the  act  of  incorporation,  over  $200,000,  realized  from  donations 
and  the  sale  of  lots  and  lands,  and  has  built  up  a  university,  with  several  de- 
partments of  learning,  in  which  more  than  five  hundred  students  are  taught 
the  higher  branches  of  learning."  It  is,  perhaps,  a  fair  inference  from  this 
statement,  and  in  deference  to  the  holding  of  the  supreme  court,  that  there 
was  such  acceptance  of  this  act  of  1855,  and  such  investments  made  on  the 
faith  of  it,  that  at  least  some  portion  of  the  property  now  in  question  is  pro- 
tected by  contract,  if  the  exemption  clause  lawfully  covers  it. 
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It  will  reddily  be  conoeded  that  the  language  of  the  fourth  section  of  the  act 
of  1855  is  broad  enough  for  that  purpose:  "All  property,  of  wiiatever  kind 
or  description,  belonging  to  or  owned  by  said  corporation,  shall  be  forever  free 
from  taxation  for  any  and  all  purposes."  But  the  argnuient  is,  that  since  the 
constitution  then  in  force  only  permitted  the  legislature  to  exempt  from  taxa- 
tion the  property,  real  and  personal,  used  by  the  university,  in  immediate  con- 
nection with  its  function  of  teaching,  the  statute  must  be  limited  to  property  so 
used.  This  was  the  view  taken  by  the  supreme  court  of  the  state.  "  By  the 
language  of  the  constitution,"  says  the  court,  "  while  a  discretion  is  conferred 
on  the  general  assembly  whether  to  exempt  or  not,  and,  if  it  shall  determine  to 
exempt,  the  amount  of  the  exemption,  it  is  clearly  restricted  in  the  exercise  of 
this  discretion  to  property  for  schools  and  religious  and  charitable  purposes; 
property  for  such  purposes,  in  the  primary  and  ordinary  acceptation  of  the 
term,  is  property  which  in  itself  is  adapted  to  and  intended  to  be  used  as  an 
instrumentality  in  aid  of  such  purposes.  It  is  the  direct  and  immediate  me^ 
and  not  the  remote  or  consequential  benefit  to  be  derived  through  the  means 
of  the  property,  that  is  contemplated."  Though  the  court  is  here  cotistraing 
the  constitution  of  its  own  state,  and  is,  therefore,  entitled  to  our  consideration 
on  that  ground,  as  well  as  for  its  character  and  standing  for  learning  and  abil- 
ity, we  find  ourselves,  in  the  performance  of  the  duty  of  reviewing  this  case, 
eompelled  to  differ  with  that  court  in  the  nature  and  extent  of  the  constitu- 
tional limitation  of  this  contract,  as  made  by  the  legislature  of  the  same  state. 
For  this  constitution  necessarily  becomes  a  part  of  the  contract  which  is  said  to 
be  impaired  by  subsequent  legislation. 

§  2810.  Disthwtum  between  ^property  used  for  BohooW*^  and  ^^ property  f&t 
school  purpo^es^ 

The  first  observation  we  have  to  make  is  that  the  constitution  does  not  say 
^^  property  used  for  schools,"  as  the  opinion  of  the  court  implies.  Neither  the 
important  word  use  or  schooh  is  found  in  the  section  of  the  instrument  on  that 
subjeet.  If  the  langimge  were  that  the  legislature  might  ^'  exempt  property  for 
the  use  of  schools,"  we  should  readily  agree  with  that  court.  Indeed,  that 
would  be  the  appropriate  language  to  convey  the  idea  on  'which  the  court  resits 
its  decision.  The  makers  6t  the  constitution,  however,  used  other  language 
because  they  had  another  meaning,  and  did  not  use  that  because  they  did  not 
mean  that.  They  said  that  the  legislature  might  exempt  from  taxation  ^'mch 
property  as  they  might  deem  necessary  "  (not  for  the  use  of  schools,  but)  *'foc 
flchool  purposes."  The  distinction  is,  we  think,  very  broad  between  property 
contributing  to  the  pm^poses  of  a  school,  made  to  aid  in  the  education  of  per- 
sons in  that  school,  and  that  which  is  directly  or  immediately  subjeoted  to  use 
in  tbe  school.  The  purposes  of  the  school  and  the  school  are  not  idemiGaL 
The  purpose  of  n  college  or  university,  is  to  give  youth  an  education.  Tbe 
money  which  comes  from  the  sale  or  rent  of  land  dedicated  to  that  object  aids 
this  purpose.  Land  so  held  and  leased  is  held  for  school  purposes,  in  the  f  ailest 
and  clearest  isense. 

A  devise  of  a  hundred  acres  of  land  "to  tbe  president  of  the  university^  for 
the  purposes  of  tbe  school,"  would  be  not  only  a  valid  conve3^anoe,  but,  if  the 
president  failed  to  do  so,  a  court  of  chancery  would  compel  him  to  execute  the 
trust ;  but  if  he  leased  it  all  for  fair  rent  and  paid  tbe  proceeds  into  the  treas- 
trry  of  the  corporation  to  aid  in  tbe  support  of  the  school,  he  would  be  execut- 
ing the  trust.    When  the  constitution,  \%  1870,  came  to  be  reconstructed,  ita 
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framers  had  learned  something  about  exemption  from  taxation,  as  we  shall  see 
by  placing  the  provision  in  that  constitution  alongside  that  of  1848  on  the  same 
subject: 

1818.  1870. 

"The  property  of  the  state  and  counties,  ''The  property  of  the  state,  counties  and 
both  real  and  personal,  and  such  other  prop-  other  municipal  corporations,  both  real  and 
«rty  36  the  general  assembly  may  deem  nee-  personal,  and  soch  other  property  as  may  be 
essary  for  school,  religious  and  charitaUe  used  exclusively  for  agricultural  and  h or ticul** 
purposes,  may  be  exempt  from  taxation."  ural  societies,  for  school,  religious,  cemetery 

and  charitable  purposes,  may  be  exempted 
from  taxation ;  but  such  exemption  shall  be 
only  by  general  law.** 

Here  it  is  only  such  property  as  may  be  exclusively  used  for  school  purposes 
that  may  be  exempted,  and  this  only  by  a  general  law. 

§  2311.  Tlie  act  of  1872  impairs  the  obligation  of  a  contract  in  subjecting  to 
taxation  property  of  the  university  leased  for  tlie  benefit  of  the  institution  and 
for  purposes  of  schools. 

The  general  law  passed  in  1872  to  give  effect  to  the  change  in  the  constitu- 
tion exempted  only  "the  real  estate  on  which  the  institutions  of  learning  are 
located,  not  leased  by  such  institutions  or  otherwise  used  with  a  view  to  profit.'^ 
This  is  what  the  supreme  court  says  was  meant  by  the  constitution  of  1848, 
but  if  it  was,  it  took  a  deal  of  change  in  the  language  when  the  framers  of  the 
new  constitution  and  of  the  new  tax  law  came  to  express  the  same  idea.  We 
cannot  come  to  the  conclusion  that  they  were  intended  to  mean  the  same,  but 
that  the  latefr  law  was  designed  to  limit  the  more  enlarged  power  of  the  earlier 
one. 

If  our  construction  of  the  constitution  of  1848  is  sound,  the  judgment  of 
the  supreme  court  must  be  reversed,  for  the  stipulation  of  facts  on  which  the 
case  was  tried  says  that  'Mt  is  admitted  that  all  the  lots  and  lands  mentioned 
and  described  in  the  objections  filed  in  said  proceeding  for  judgment,  whereon 
said  taxes  are  levied,  excepting  improvements  on  the  same,  are  leased  by  said 
university  to  different  parties  for  a  longer  or  shorter  period,  and  that  all  said 
lots  and  lands  are  held  for  sale  or  lease,  for  the  use  and  support  of  said  institu- 
tion and  the  object  contemplated  by  said  charter."  We  are  of  opinion  that 
such  use  and  such  holding  bring  the  lots  within  the  class  of  property  which,  by 
the  constitution  of  1848,  the  legislature  could,  if  it  deemed  proper,  exempt 
from  taxation,  and  that  the  legislature  did  so  exempt  it. 

The  judgment  of  the  supreme  court  of  the  state  will  be  reversed,  and  the 
case  remanded  to  that  court  for  further  proceedings  not  inconsistent  with  this 
opinion ;  and  it  is  so  ordered. 

JtTfiftiott  Stbono  «md  Bradley  did  not  sit  in  this  case. 

CHICAGO  r.  SHELDON. 
(9  WaUace,  50-56.    1869.) 

EttBOft  to  IT.  S.  Oirmit  Court,  Kortbem  District  of  Illinois 
STATfflnarr  or  Factts. — The  question  in  this  case  is  whether  the  railway  com- 
fMnjr  IB  littUe  otaly  for  the  repair  of  streets,  or  whether  it  is  liable  to  assessment 
for  am  eatirBly  nivw  pavement.    The  provision  of  the  ordinance  on  which  its 
liability  depends  is  stated  in  the  opinion. 
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§  2312.  Where  a  street  railway  company  is  required  to  keep  the  street  in 
repair  J  it  is  not  liable  to  an  assessment  for  a  new  pavevfienL 

Opinion  by  Mb.  Justice  Nelson. 

It  is  asserted,  on  the  part  of  the  railway  company,  that,  by  the  true  oonstroo- 
tion  of  their  contract,  they  are  exempt  from  the  assessment  made  upon  their 
property,  and  the  seventh  section  of  the  ordinance  of  the  23d  May,  1S59,  is 
referred  to  and  relied  on  in  support  of  this  construction.  That  section  pre- 
ficribes  the  obligations  and  duties  of  the  company  in  respect  to  the  condition 
and  repairs  of  the  streets  during  the  whole  period  of  the  running  of  the  con- 
tract, and  imposes  certain  burdens  upon  it  as  to  repairs,  from  which,  to  their 
extent,  the  city,  or  adjoining  owners  of  lots,  are  relieved.  It  is  insisted  that 
this  provision  was  intended,  and  so  understood  by  both  parties,  as  regulating 
the  whole  subject  as  it  respects  improvements  of  the  streets  occupied  by  the 
company,  and  to  fix  in  the  contract  the  extent  of  their  liability.  The  language 
of  it  is  somewhat  peculiar,  and  it  cannot  well  be  denied  but  that  a  fair  and 
reasonable  interpretation  favors  this  view.  It  is  as  follows:  ''The  said  com- 
pany shall,  as  respects  the  grading^  paving^  mxicadamiziiig^  filling  or  jinking 
of  the  streets^  or  parts  of  the  streets^  upon  which  they  shall  construct  their  said 
railways,  or  any  of  them,  keep  eight  feet  in  width  along  the  line  of  said  rail- 
way on  all  the  streets  where  one  track  is  constructed,  and  sixteen  feet  in  width 
along  the  line  of  said  railway  where  two  tracks  are  constructed,  in  good  repair 
and  condition." 

§  3313.  Where  the  language  in  a  cont7*act  is  indefinite  or  ambiguozcs^  and  of 
douli/ul  construction^  the  practical  interpretation  of  the  parties  iliemselves  is 
entitled  to  great^  if  not  controlling^  influence  in  its  construction. 

Kow,  it  is  quite  clear  that  the  above  recitals  embrace  the  whole  subject  of 
improvements  of  the  streets,  and  that  it  was  present  to  the  minds  of  the  par- 
ties when  entering  into  the  stipulation  respecting  repairs  that  followed.  And 
this  being  so,  it  is  difiicult  to  deny  but  that  these  stipulations  were  made  as 
fixing  the  proportion  or  share  of  these  general  improvements  which  should  be 
imposed  on  the  company,  namely,  they  should  keep  in  good  condition  and 
repair  eight  or  sixteen  feet,  as  they  used  a  single  or  double  track,  along  the  en- 
tire length  of  the  road.  The}'^  were  not  to  grade,  pave,  macadamize,  fill  or 
plank  even  the  above  width  or  distance,  except  so  far  as  such  work  came  within 
the  category  of  repairs.  What  adds  great  weight  to  this  view  is,  it  accords 
with  the  practical  construction  given  to  the  contract  by  both  parties.  It  was 
entered  into,  as  we  have  seen,  on  the  23d  May,  1859.  Several  of  these  special 
assessments  were  authorized  subsequently  by  the  common  council  and  collected, 
but  no  attempt  was  made  to  assess  the  railroad  property  of  the  company.  Nor 
was  any  question  raised  as  to  its  exemption  till  1866,  and  not  then  by  the  city, 
but  by  some  of  the  proprietors  of  lots  fronting  on  the  streets.  In  cases  where 
the  language  used  by  the  parties  to  the  contract  is  indefinite  or  ambiguous,  and 
hence  of  doubtful  construction,  the  practical  interpretation  by  the  parties 
themselves  is  entitled  to  great,  if  not  controlling,  influence.  The  interest  of 
each,  generally,  leads  him  to  a  construction  most  favorable  to  himself,  and 
when  the  difference  has  become  serious,  and  beyond  amicable  adjustment,  it 
can  be  settled  only  by  the  arbitrament  of  the  law.  But,  in  an  executory  con- 
tract, and  where  its  execution  necessarily  involves  a  practical  construction,  if 
the  minds  of  both  parties  concur,  there  can  be  no  great  danger  in  the  adoption 

of  it  by  the  court  as  the  true  one. 
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§  2314.  The  legislature  of  Illinois  has  full  power  to  coramute  the  hu7*dens  of 
general  or  special  assessments  or  taxes  for  what  they  deem  an  equivalent 

There  is  another  consideration  in  the  case  entitled  to  weight  in  the  interpre- 
tation of  this  contract;  and  that  is  the  language  of  the  contract  made  between 
the  city  and  the  company  in  1864.  This  ordinance  is  in  pari  mMeria  with  the 
one  of  1859,  and  helps  to  explain  any  ambiguity  in  it.  We  may  add,  also,  that 
the  learned  judge  who  delivered  the  opinion  of  the  court,  maintaining  the  lia- 
bility of  this  company  to  the  payment  of  the  assessment,  does  not  place  his 
opinion  upon  the  ground  that  the  contract  did  not  exempt  it,  but  that  the  leg- 
islature were  disabled  by  the  constitution  of  the  state  from  conferring  any  such 
power  on  the  city.  The  objection  is  founded  on  the  clauses  of  the  constitution 
which  provide  that  taxes  shall  be  levied  so  that  each  person  shall  pay  in  pro- 
portion to  the  value  of.  his  property;  and  that  where  corporate  authorities  of 
counties,  cities,  etc.,  are  authorized  to  levy  and  collect  taxes  for  corporate  pur- 
poses, the  taxes  shall  be  uniform  in  respect  to  persons  and  property.  Wo  are 
not  concerned  to  deal  with  these  provisions,  as  it  is  perfectly  settled  by  the  de- 
cisions of  the  supreme  court  of  the  state  that,  according  to  the  true  construc- 
tion of  them,  they  do  not  forbid  the  legislature  commuting  with  individuals  or 
corporate  bodies  the  burdens  of  general  or  specific  taxes  or  assessments,  of  the 
character  of  those  in  question,  for  what  they  may  deem  an  equivalent.  This 
has  been  so  frequently  decided  that  we  need  only  refer  to  the  cases.  Illinois 
Central  Railroad  v.  County  of  McLean,  17  111.,  291 ;  Hunsaker  v.  Wright,  30 
id.,  146;  Neustadt  v,  Illinois  Central  Bailroad,  31  id.,  484.  It  is  supposed  by 
the  counsel  for  the  city  that  this  doctrine  has  been  modified  by  the  recent  cases 
of  Chicago  v,  Larned,  decided  in  1864,  and  The  Same  v.  Baer,  in  1866.  But, 
on  looking  into  these  cases,  we  find  no  references  to  the  cases  above  cited,  or  to 
the  doctrine  they  maintain.  If  it  were  otherwise,  however,  we  could  not  agree 
that  such  decisions  could  have  the  effect  to  invalidate  the  contract  in  question. 

§  231 5.  Where  a  contract  is  valid  by  the  laws  when  entered  into  by  the  parties, 
neither  the  legislature  nor  any  decision  of  the  state  courts  can  impair  its  obliga- 
tion. 

A  contract  having  been  entered  into  between  the  parties,  valid  at  the  time, 
by  the  laws  of  the  state,  it  is  not  competent  even  for  its  legislature  to  pass  an 
act  impairing  its  obligation,  much  less  could  any  decision  of  its  courts  have 
that  effect. 

A  point  is  made  that  the  legislature  have  not  conferred,  or  intended  to  con- 
fer, authority  upon  the  city  to  make  this  contract.  We  need  only  say  that  full 
power  was  not  only  conferred,  but  that  the  contract  itself  has  been  since  ratified 

by  this  body. 

Judgment  affirmed. 

TOMLINSON  V,  JESSUP. 
(15  Wallace,  454-459.    1872.) 

Appkal  from  U.  S.  Circuit  Court,  District  of  South  Carolina. 

The  facts  are  stated  in  the  opinion. 

§  2316.  An  exemption  from  taxation  is  taken  subject  to  the  reserved  power  of 
amendment  or  repeal. 

Opinion  by  Mr.  Justice  Field. 

The  constitution  of  South  Carolina,  adopted  in  1868,  declares  that  the  property 
of  corporations  then  existing  or  thereafter  created  shall  be  subject  to  taxation, 
except  in  certain  cases^  not  material  to  the  present  inquiry.    The  subsequent 

699 


8SS1«.         CONSTITUTION  AND  LAWS.— OBLIOATION  OF  CONTRACTS. 

legislation  of  the  state  carried  oat  this  requirement  and  provided  for  the  taxa- 
tion of  the  property  of  railroad  companies;  and  the  question  presented  is^ 
whether  the  act  of  December,  1855,  to  amend  the  charter  of  the  Kortheastera 
Railroad  Company,  exempted  the  property  of  that  company  from  such  taxa- 
tion. The  company  was  incorporated  in  1851,  and  at  that  time  a  general  latv 
of  the  state  was  in  existence,  passed  in  1841,  which  enacted  that  the  charter  of 
every  corporation  subsequently  granted,  and  any  renew-al,  amendment  or  modi- 
fication thereof,  should  be  subject  to  amendment,  alteration  or  repeal  by  legis- 
lative authority,  unless  the  act  granting  the  charter,  or  th^e  renewal,  a^nend- 
ment  or  modification,  in  express  terms  excepted  it  from  the  operatioa  of 
that  law.  The  provisions  of  that  law^  therefore,  constituted  the  condition 
upon  which  every  charter  of  a  corporation  subsequently  granted  was  held,  and 
upon  which  every  amendment  or  modification  was  made.  They  were  as  opera- 
tiire  and  as  much  a  part  of  the  charter  and  amemlment  as  if  incorporated  into 
them.  The  act  amending  the  charter  of  the  N^ortheastern  Railroad  Company, 
passed  in  December,  185o,  provided  that  the  stock  of  the  company,  and  the 
real  estate  it  then  owned,  or  might  thereafter  acquire,  connected  with  or  anb- 
servient  to  the  works  authorized  by  its  charter,  should  be  exempted  from  taxa- 
tion during  the  continuance  of  the  charter.  This  act  contained  no  clause 
excepting  the  amendment  from  the  provisions  of  the  general  law  of  1841.  It 
was,  therefore,  itself  subject  to  repeal  by  force  of  that  law. 

It  is  true  that  the  charter  of  the  company,  when  accepted  by  the  corporators, 
eenstittited  a  contract  between  them  and  the  state,  and  that  the  amendment^ 
when  accepted,  formed  a  part  of  the  ooatract  from  that  date  and  was  of  the 
same  obligatory  character.  And  it  may  be  equally  true,  as  stated  by  coiinsely 
that  the  exemption  from  tasatioa  added  gneatly  to  the  value  of  the  stock  of 
the  company,  and  induced  the  plaintiff  to  purchase  the  shares  beid  by  him. 
But  these  considerations  cannot  be  alk>wed  any  weight  in  determining  the  valid- 
ity of  the  subsequent  taxation.  The  power  reserved  to  the  slate  by  the  law  of 
1^1  authorized  any  change  in  the  contract  as  it  originally  existed,  or  as  subse- 
quently modified,  or  its  entire  revocation.  The  original  corporators,  or  subse- 
quent stod^hoklers,  took  their  interests  with  knowledge  of  the  exisitence  of 
this  power,  and  of  the  possibility  of  its  exercise  at  any  time  in  the  dtsoretiaa 
of  the  legislature.  The  object  of  tfae  reservation,  and  of  similar  nes«*vatians 
in  other  charters,  is  to  prevent  a  grant  of  corporate  rights  and  privities  in  a 
form  which  will  preclude* legislative  iaterfetence  with  their  exercise  if  the  pcib- 
£c  interest  should  at  any  time  require  such  interference.  It  is  a  provision  fa- 
tended  to  preserve  to  tfae  state  control  over  its  contract  with  the  eorporators, 
which  without  that  provision  would  be  irrepealable  and  protected  f^om  ai^ 
measuifies  affeetiiig  its  obligation. 

There  is  no  subject  over  which  it  is  of  greater  moment  for  the  state  to  pre- 
serve its  power  than  that  of  taxation.  It  has  nevertheless  been  held  by  this 
court,  not,  however,  without  occasional  earnest  dissent  from  a  minority,  that 
the  power  of  taatatidti  ove^  partieukn'  parcels  of  property,  'or  bver  propeft|y  of 
particular  persons  or  corporations,  may  be  mrrendered  by  one  legislati\^  l^ody, 
so  as  to  bind  its  successors  and  the  etate.  It  was  so  adjudged  at  an  early  day 
in  New  Jersey  v.  Wilson,  7  Cranch,  164  (§  2295,  supra) ;  the  adjodicalion  tpas 
aflSrmed  in  Jefferson  Bank  v,  Skelly,  1  Black,  436,  and  has  been  repeated  in 
several  cases  within  the  past  few  years,  and  notably  so  in  the  cases  of  The 
Home  of  the  Friendless  v.  Rouse,  8  Wall.,  430  (§§  2289-94,  supra),  and  Wil- 
jtiifigtM  iiaikoad  v.  BcM,  13  id.,  ^4  (§§  2803,  2304,  supm^.    In  these  eases^  Md 
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in  others  of  a  similar  charaoter,  the  exemption  is  upheld  as  being  made  upon  con- 
siderations moving  to  the  state  which  give  to  the  transaction  the  character  of 
a  contract.  It  is  thns  that  it  is  brought  within  the  protection  of  the  federal 
consiitntion.  In  the  case  of  a  corporation,  the  exemption,  if  originally  made 
in  the  act  of  incorporation,  is  supported  upon  the  consideration  of  the  duties 
and  liabilities  which  the  corporators  assume  by  accepting  the  charter.  When 
made,  as  in  the  present  case,  by  an  amendment  of  the  charter,  it  is  supported 
upon  the  consideration  of  the  greater  efficiency  with  which  the  corporation 
will  thns  be  enabled  to  discharge  the  duties  originally  assumed  by  the  corpo- 
rators to  the  public,  or  of  the  greater  facility  with  which  it  will  support  its 
liabilities  and  carry  out  the  purposes  of  its  creation.  Immunity  from  taxation, 
constitnting  in  tliese  cases  a  part  of  the  contract  with  the  government,  is,  by 
the  reservation  of  power  such  as  is  contained  in  the  law  of  1841,  subject  to  be 
revoked  equally  with  any  other  provision  of  the  charter  whenever  the  legislsh 
tare  may  deem  it  expedient  for  the  public  interests  that  the  revocation  shall  be 
made.  The  reservation  affects  the  entire  relation  between  the  state  and  the 
corporation,  and  places  under  legislative  control  all  rights,  privileges  and  ink- 
munities  derived  by  its  charter  directly  from  the  state.  Kights  acquired  by 
third  parties,  and  which  have  become  vested  under  the  charter,  in  the  legittn 
mate  exercise  of  its  powers,  stand  upon  a  different  footing;  but  of  such  rights 
it  is  unnecessary  to  speak  here.  The  state  only  asserts  in  the  present  case  the 
power  under  the  reservation  to  modify  its  own  contract  with  the  corporators; 
it  does  not  contend  for  a  power  to  revoke  the  contracts  of  the  corporation 
with  other  parties,  or  to  impair  any  vested  rights  thereby  acquired. 
Decree  reversed,  and  the  cause  remanded  with  directions  to  dismiss  the  suit 

• 

RAILROAD  CX)MPANY  v.  GEORGIA. 
(8  Otto,  351W86.    1878.) 

Ennoit  to  the  Supreme  Court  of  Georgia. 

Opinion  by  Mb.  Justice  Stbojsq. 

Statebcent  of  Facts. —  The  single  question  presented  in  this  case  is  wbetlier 
the  act  of  the  legislature  of  Georgia,  approved  February  28,  1874,  whereby  it 
was  enacted  that  the  property  of  all  railroad  companies  in  the  state  should  be 
taxed  as  other  property  of  the  people  of  the  state,  impairs  the  obligations  of 
the  contract  contained  in  the  charter  of  the  plaintiff  in  error.  The  question 
compels  consideration  of  the  inquiry,  what  was  the  contract  into  which  the 
state  entered  with  the  company,  and  what  are  the  rights  which  the  company 
holds  under  it. 

Prior  to  the  18th  day  of  April,  1863,  there  were  two  railroad  companies  in 
the  state,  one  incorporated  on  the  25th  day  of  December,  1847,  as  the  "  Savan* 
nah,  Albany  &  Gulf  Eailroad,"  and  the  other  incorporated  on  the  27th  day  of 
February,  1856,  with  the  name  "The  Atlantic  &  Gulf  Railroad  Company,'* 
the  same  name  now  borne  by  the  plaintiffs.  The  charter  of  each  of  these  com- 
panies contained  a  grant  of  all  the  rights,  privileges  and  immunities  which  had 
been  granted  to,  or  were  held  and  enjoyed  by,  any  other  incorporated  railroad 
company  or  companies^  or  which  had  been  granted  to  the  Central  Railroad  & 
Banking  Company,  or  to  the  Georgia  Railroad  Company,  or  to  either  of  them. 
Both  these  latter  companies  had  been  incorporated  prior  to  1840,  and  each  held 
by  its  charter  the  privilege  or  immunity  of  not  being  subject  to  be  taxed  higher 
than  one-half  of  one  per  cent,  upon  its  annual  net  income  in  the  one  case,  and 
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in  the  other,  on  the  net  proceeds  of  its  investments.  Consequently,  the  Savan- 
nah, Albany  <&  Gulf  Railroad  Company,  and  the  Atlantic  &  Galf  Railroad 
Company,  severally  acquired  by  their  charters  an  exemption  from  taxation  at 
any  higher  rate,  or  in  any  diflFerent  manner.  And  snch  an  immunity  they  sev- 
erally  continued  to  hold  down  to  1863.  This,  we  think,  admits  of  no  reason- 
able doubt.  If  their  rights  are  now  the  same  as  they  were  when  the  original 
charters  of  the  two  companies  were  first  granted,  it  is  quite  clear  the  provis- 
ions of  the  taxing  act  of  1874  could  not  be  applied  to  them  without  impair- 
ment of  the  contracts  they  had  with  the  state.  Neither  of  the  companies, 
however,  is  now  existing  under  or  by  virtue  of  its  original  charter.  On  the 
18th  day  of  April,  1863,  the  legislature  of  the  state  passed  an  act  whereby  they 
were  empowered  to  consolidate  their  stocks  upon  such  terms  as  might  be  agreed 
upon  by  the  directors  and  ratified  by  a  majority  of  the  stockholders ;  and  the 
act  enacted  that,  when  so  consolidated,  they  should  be  known  as  "  The  Atlantic 
&  Gulf  Railroad  Company,"  with  a  proviso  that  nothing  therein  contained 
should  relieve  or  discharge  either  of  them  from  any  contract  theretofore  en- 
tered into  by  either,  but  that  this  company  should  be  liable  on  the  same.  By 
the  second  section  it  was  enacted  that  the  stockholders  of  said  consolidated 
railroad  companies,  by  such  corporate  name  and  in  such  corporate  capacity, 
should  be  capable  in  law  to  have,  purchase  and  enjoy  such  real  and  personal 
estate,  goods  and  effects  as  might  be  necessary  and  proper  to  carry  out  the  ob- 
jects therein  specified,  and  to  secure  the  full  enjoyment  of  all  the  rights  therein 
and  thereby  granted,  and  by  said  name  to  sue  and  be  sued,  plead  and  be  im- 
pleaded, in  any  court  of  competent  jurisdiction;  to  have  and  use  a  common 
seal,  and  the  same  to  alter  at  pleasure;  to  make  and  establish  by-laws,  and  gen- 
erally to  exercise  corporate  powers. 

The  third  section  of  the  act  declared  that  the  several  immunities,  franchises 
and  privileges  granted  to  the  said  Savannah,  Albany  &  Gulf  Railroad  Com- 
pany, and  the  Atlantic  &  Gulf  Railroad  Company,  by  their  original  charters 
and  the  amendments  thereof,  and  the  liabilities  therein  imposed,  should  con- 
tinue in  force,  except  so  far  as  they  might  be  inconsistent  with  the  act  of  con- 
solidation. The  fifth  section  repealed  all  laws  and  parts  of  laws  militating 
against  the  act. 

§  231  ?•  The  act  of  the  Georgia  legislature  of  April  18y  1863^  consolidating 
two  railroad  companies^  extinguished  both  and  created  a  new  corporation. 

It  is  conceded  that,  under  this  act,  a*consolidation  took  place.  It  is,  there- 
fore, a  vital  question:  What  was  its  effect?  Did  the  consolidated  companies 
become  a  new  corporation,  holding  its  powers  and  privileges  as  such  under  the 
act  of  1863?  Or  was  the  consolidation  a  mere  alliance  between  two  pre-exist- 
ing corporations,  in  which  each  preserved  its  identity  and  distinctive  existence! 
Or,  still  further,  was  it  an  absorption  of  one  by  another,  whereby  the  former 
was  dissolved,  while  the  latter  continued  to  exist?  The  answer  to  these  in- 
quiries must  be  found  in  the  intention  of  the  legislature  as  expressed  in  the 
consolidating  act.  We  think  that  intention  was  the  creation  of  a  new  corpo- 
ration out  of  the  stockholders  of  the  two  previously  existing  companies.  The 
consolidation  provided  for  was  clearly  not  a  merger  of  one  into  the  other,  as 
was  the  case  of  Central  Railroad  &  Banking  Co.  v,  Georgia,  92  U.  S.,  665. 
Nor  was  it  a  mere  alliance  or  confederation  of  the  two.  If  it  had  been,  each 
would  have  preserved  its  separate  existence  as  well  as  its  corporate  name.  But 
the  act  authorized  the  consolidation  of  the  stocks  of  the  two  companies,  thus 
making  one  capital  in  place  of  two.     It  contemplated,  therefore,  that  the  sep- 
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arate  capital  of  each  compan}^  shoald  go  out  of  existence  as  the  capital  of  that 
company;  and,  if  so,  bow  could  either  have  a  continued  separate  being?  True, 
the  proviso  to  the  first  section  declared  that  nothing  therein  contained  should 
relieve  or  discharge  either  of  the  companies  from  any  contract  theretofore  en- 
tered into  by  either,  adding:  "But  this  company  [that  is,  the  company  cre- 
ated by  the  act]  shall  be  liable  on  the  same."  It  is  thus  distinguished  between 
the  two  original  companies  and  the  one  contemplated  to  be  formed  by  their 
consolidation.  And  the  proviso  would  have  been  quite  unnecessary  had  it  not 
been  thought  by  the  legislature  that  the  consolidation  would  work  a  dissolu- 
tion of  the  amalgamated  companies.  Hence  it  was  considered  necessary  to 
preserve  the  rights  of  parties  who  might  have  contracted  with  them.  Only 
their  contracts  were  mentioned  in  the  proviso,  and  that  in  order  to  authorize  a 
novation.  The  third  section  continued  in  force  the  several  immunities,  fran- 
chises and  privileges  granted  by  the  original  charters  and  the  amendments 
thereof,  and  the  liabilities  therein  imposed,  but  plainly  for  the  benefit  of  the 
consolidated  companies.  Why  speak  of  original  charters,  if  a  later  charter 
was  not  intended  by  the  act?  That  such  was  the  intention  appears  still  more 
clearly  in  the  third  section.  That  conferred  upon  the  consolidated  stockholders 
complete  corporate  powers.  It  granted  to  them,  when  consolidated,  not  only 
a  corporate  name,  but  the  right  under  that  name  to  acquire  and  hold  property, 
to  sue  and  be  sued,  to  have  a  common  seal,  to  make  by-laws,  and  generally  to 
do  everything  that  appertains  to  corporations  of  like  character.  This  full  grant 
of  corpoi^te  power  must  have  been  intended  for  some  purpose.  What  was  it, 
if  not  to  create  a  corporation?  For  that  purpose  it  was  amply  sufficient.  For 
any  other  it  was  unmeaning.  If  the  two  original  companies  were  to  continue 
in  being,  if  it  was  not  contemplated  that  they  should  be  dissolved  by  consoli- 
dation, a  new  grant  of  corporate  power  and  existence  was  unnecessary.  They 
bad  it  already. 

§  2318.  and  whatever  franchises  and  immunities  the  new  cyrporation 

possesses^  it  holds  hy  virtue  of  that  act.     Effect  of  a  consolidation  of  corporations. 

Looking  thus  at  the  legislative  intent  appearing  in  the  consolidation  act,  we 
are  constrained  to  the  conclusion  that  a  new  corporation  was  created  by  the 
consolidation  effected  thereunder,  in  the  place  and  in  lieu  of  the  two  companies 
previously  existing,  and  that  whatever  franchises,  immunities  or  privileges  it 
possesses,  it  holds  them  solely  by  virtue  of  the  grant  that  act  made.  That 
generally  the  effect  of  consolidation,  as  distinguished  from  a  union  by  merger 
of  one  company  into  another,  is  to  work  a  dissolution  of  the  companies  con- 
solidating, and  to  create  a  new  corporation  oat  of  the  elements  of  the  former, 
is  asserted  in  many  cases,  and  it  seems  to  be  a  necessary  result.  In  McMahan 
r.  Morrison,  16  Ind.,  172,  the  effect  of  a  consolidation  was  said  to  be  '^  a  disso- 
lution of  the  corporations  previously  existing,  and  at  the  same  instant  the  cre^ 
ation  of  a  new  corporation,  with  property,  liabilities  and  stockholders  derived 
from  those  then  passing  out  of  existence."  So  in  Lauman  v.  Lebanon  Valley 
K.  Co.,  30  Penn.  St.,  42,  the  court  said:  '^ Consolidation  is  a  surrender  of  the 
old  charter  by  the  companies,  the  acceptance  thereof  by  the  legislature,  and 
the  formation  of  a  new  company  out  of  such  portions  of  the  old  as  enter  into 
the  new."  This  court,  in  Clearwater  v.  Meredith,  1  Wall.,  40,  expressed  its 
approval  of  what  was  said  in  the  former  of  these  cases.  It  is  true  these  ex- 
pressions have  not  all  the  weight  of  authority,  for  they  were  not  necessary  to 
the  decisions  made,  but  they  are  worthy  of  consideration,  and  they  are  in  ac- 
cordance  with   what  seems  to  be  sound  reason.     When,  as  in  this  case,  the 
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Stock  of  two  companies  is  consolidated,  the  stockholders  become  partners, 
or  quasi  partners,  in  a  new  concern.  Each  set  of  stockholders  is  shorn  of  the 
power  w^hicb,  as  a  body,  it  had  before.  Its  action  is  controlled  by  a  power 
outside  of  itself.  To  illustrate:  The  stockholders  of  the  Savannah  &  Al- 
bany Railroad  Company  could  not,  after  consolidation,  have  e&ercised  any 
of  the  powers  or  franchises  they  had  prior  to  their  consolidation  with  the  stock- 
holders of  the  Atlantic  &  Gulf  Eailroad  Company.  They  could  not  have 
built  their  road  or  controlled  its  management.  They  could  not,  therefore,  have 
performed  the  duties  which  by  their  original  charter  were  imposed  upon  them. 
Those  duties  could  only  have  been  performed  by  another  organization,  com- 
posed partly  of  themselves  and  partly  of  others.  Their  powers,  their  fran- 
chises and  their  privileges  were  therefore  gone,  no  longer  capable  of  exercise 
or  enjoyment.  Gone  where?  Into  the  new  organization,  the  consolidated 
company,  which  exists  alone  by  virtue  of  the  legislative  grant,  and  which  has 
all  its  powers,  facilities  and  privileges  by  virtue  of  the  consolidation  act.  What, 
then,  was  left  of  the  old  companies?  Apparently  nothing.  They  must  have 
passed  out  of  existence,  and  the  new  company  must  have  succeeded  to  their 
rights  and  duties.  But  the  new  company  comes  into  existence  under  a  fresh 
grant.  Not  only  its  being,  but  its  powers,  its  franchises  and  im^munities,  are 
grants  of  the  legislature  which  gave  it  its  existence. 

If,  then,  the  old  Atlantic  &  Gulf  Railroad  Company  and  the  Savannah, 
Albany  &  Gulf  Railroad  Company  went  out  of  existence  when  their  stocks 
were  consolidated  under  the  act  of  the  legislature  of  1863,  their  powers,  their 
rights,  their  franchises,  privileges  and  immunities  ceased  with  them,  and  they 
have  no  existence  except  by  virtue  of  the  grant  of  corporate  powers  and  privi- 
leges made  by  the  consolidation  act  of  1863.  That  act  created  a  new  corpora- 
tion, and  endowed  it  with  the  several  immunities,  franchises  and  privileges  which 
had  previously  been  granted  to  the  two  companies,  but  which  they  could  no 
longer  enjoy.  It  necessarily  follows  that  the  new  company  held  the  rights 
granted  to  it  under  and  subject  to  the  law  as  it  was  when  the  new  charter  wa3 
granted. 

§  2319.  Where  a  state  law  reserves  the  right  to  withdraw  a  franchise^  an  ex- 
emption, from  taneat'ion  may  he  repealed. 

And  the  code  of  the  state  which  came  in  force  on  the  1st  of  January,  1863, 
before  the  charter  was  granted,  contained  the  following  provision :  ^^  SectioQ 
1051.  Persons  are  either  natural  or  artificial.  The  latter  are  creatures  of  the 
law,  and,  except  so  far  as  the  law  forbids  it^  subject  to  be  changed,  nK>di- 
fied  or  destroyed  at  the  will  of  the  creator;  they  are  called  corporations." 
^^  Section  1082.  In  all  ca^es  of  private  charters  hereafter  granted,  the  state 
reserves  the  right  to  withdraw  the  franchise,  unless  such  right  is  expressly 
negatived  in  the  charter." 

No  such  right  was  negatived  in  the  charter  granted  to  the  plaintiffs  in  error. 
Consequently  the  franchise  was  held  subject  to  a  power  in  the  state  to  with- 
draw it,  and  subject  to  be  changed,  modified  or  destroyed  at  the  will  of  its 
grantor  or  creator.  These  provisions  of  the  code  became,  in  substance,  a  part  of 
the  charter.  Railroad  Co.  v.  Maine,  96  U.  S.,  499.  It  is  quite  too  narrow  a 
definition  of  the  word  '^  franchise,"  used  in  this  statute,  to  hold  it  as  meaning 
only  the  right  to  be  a  corporation.  The  word  is  generic,  covering  all  the  rights 
granted  by  the  legislature.  As  the  greater  power  includes  every  less  power 
which  is  a  part  of  it,  the  right  to  withdraw  a  franchise  must  authorize  a  with- 
drawal of  every  or  any  right  or  privilege  which  is  a  part  of  the  franchise.    So 
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it  was  held  in  Central  Railroad  &  Banking  Co*  v.  Georgia,  54  Ga.,  401,  and  so 
it  mast  be  held  now,  especially  in  view  of  the  statutory  provision  of  the  code, 
that  private  corporations  are  subject  to  bo  changed,  modified  or  destroyed  at 
the  will  of  their  creator.  Hence  the  exemption  from  taxation,  except  to  the 
extent  and  in  the  mode  designated  in  the  charter,  could  be  withdrawn  without 
any  violation  of  the  state's  contract  with  the  company,  and  the  act  of  1874 
was  such  a  withdrawal. 

§  2320.  The  decision  of  the  supreme  court  of  a  state,  that  an  act  of  its  legis* 
Idture  is  in  accordance  with  tfie  state  constitution^  is  conclusive  upon  this  court. 

In  regard  to  the  position  taken  by  the  plaintiff  in  error,  that  the  sections  of 

the  code  we  have  quoted  were  not  laws  of  the  state  in  1863,  because  the  code 

was  not  read  three  times  in  each  house  of  the  general  assembly,  as  required  by 

the  state  constitution,  it  is  sufficient  to  say  the  supreme  court  of  the  state  has 

<lecided  they  were,  and  its  decision  of  such  a  question  is  not  open  for  revision 

by  us  in  a  case  brought  here  from  a  state  court.    Pennsylvania  College  Cases, 

13  WaU.,  190  (§§  2118-26,  suj>ra). 

Judgment  ajirmed. 

PROVIDENCE  BANK  v.  BILLINOa 
(4  Peters,  514-^65.    1880.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  rendered  in  the 
highest  court  for  the  state  of  Rhode  Island,  in  an  action  of  trespass  brought  by 
the  plaintiff  in  error  against  the  defendant. 

In  November,  1791,  the  legislature  of  Rhode  Island  granted  a  charter  of  in* 
corporation  to  certain  individuals  who  had  associated  themselves  together  for 
the  pnrpose  of  forming  a  banking  company.  They  are  incorporated  by  the 
name  of  the  ^*  President,  Directors  and  Company  of  the  Providence  Bank," 
and  have  the  ordinary  powers  which  are  supposed  to  be  necessary  for  the  usual 
objects  of  such  associations.  In  1822  the  legislature  of  Rhode  Island  passed 
^*  An  act  imposing  a  duty  on  licensed  persons  and  others,  and  bodies  corporate 
within  the  state,"  in  which,  among  other  things,  it  is  enacted  that  there  shall 
be  paid,  for  the  use  of  the  state,  by  each  and  every  bank  within  the  state, 
except  the  Bank  of  the  United  States,  the  sum  of  fifty  cents  on  each  and  every 
$1,000  of  the  capital  stock  actually  paid  in."  This  tax  was  afterwards  aug« 
mented  to  $1.25.  The  Providence  Bank,  having  determined  to  resist  the  pay- 
ment of  this  tax,  brought  an  action  of  trespass  against  the  officers,  by  whom 
a  warrant  of  distress  was  issued  against  and  served  upon  the  property  of  the 
bank,  in  pursuance  of  the  law.  The  defendants  justify  the  taking  set  out  in 
the  declaration  under  the  act  of  assembly  imposing  the  tax;  to  which  plea  the 
plaintiffs  demur,  and  assign  for  cause  of  demurrer  that  the  act  is  repugnant  to 
tbe  constitution  of  the  United  States,  inasmuch  as  it  impairs  the  obligation  of 
the  contract  created  by  their  charter  of  incorporation.  Judgment  was  given 
by  the  court  of  common  pleas  in  favor  of  the  defendants,  which  judgment  was, 
on  appeal,  confirmed  by  the  supreme  judicial  court  of  the  state.  That  judg- 
ment has  been  brought  before  this  court  by  a  writ  of  error. 

§  23:^1  •  A  charter  of  a  bank  is  a  contract,  the  obligations  of  which  the  states 
4ire  prohibited  from  impairing. 

It  has  been  settled  that  a  contract  entered  into  between  a  state  and  an  indi^ 
▼idual  is  as  fully  protected  by  the  tenth  section  of  the  first  article  of  the  con- 
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stitution  as  a  contract  between  two  individuals,  and  it  is  not  denied  that  a 
charter  incorporating  a  bank  is  a  contract.  Is  this  contract  impaired  by  tax- 
ing the  banks  of  the  state? 

§  2322.  hut  where  such  a  charter  contains  no  provision  on  the  sxihject  of 

taxation^  a  law  taxing  the  corporation  is  not  one  impairing  the  obligation  of  a 
contract. 

This  question  is  to  be  answered  by  the  charter  itself.  It  contains  no  stipula- 
tion promising  exemption  from  taxation.  The  state,  then,  has  made  no  express 
contract  which  has  been  impaired  by  the  act  of  which  the  plaintiffs  complain. 
No  words  have  been  found  in  the  charter  which  in  themselves  would  justify 
the  opinion  that  the  power  of  taxation  was  in  the  view  of  either  of  the  par- 
ties, and  that  an  exemption  of  it  was  intended,  though  not  expressed.  The 
plaintiffs  find  great  difficulty  in  showing  that  the  charter  contains  a  promise, 
either  express  or  implied,  not  to  tax  the  bank.  The  elaborate  and  ingenious 
argumenj;  which  has  been  urged  amounts  in  substance  to  this:  The  charter 
authorizes  the  bank  to  employ  its  capital  in  banking  transactions,  for  the  bene- 
fit of  the  stockholders.  It  binds  the  state  to  permit  these  transactions  for  this 
object.  Any  law  arresting  directly  the  operations  of  the  bank  would  violate 
this  obligation,  and  would  come  within  the  prohibition  of  the  constitution. 
But  as  that  cannot  be  done  circuitously  which  may  not  be  done  directly,  the 
charter  restrains  the  state  from  passing  any  act  which  may  indirectly  destroy 
the  profits  of  the  bank.  A  power  to  tax  the  bank  may  unquestionably  be  car- 
ried to  such  an  excess  as  to  take  all  its  profits,  and  still  more  than  its  profits, 
for  the  use  of  the  state,  and  consequently  destroy  the  institution.  Now,  what- 
ever may  be  the  rule  of  expediency,  the  constitutionality  of  a  measure  depends 
not  on  the  degree  of  its  exercise,  but  on  its  principle.  A  power,  therefore, 
which  may  in  effect  destroy  the  charter  is  inconsistent  with  it,  and  is  impliedly 
renounced  by  granting  it.  Such  a  power  cannot  be  exercised  without  impair- 
ing the  obligation  of  the  contract.  When  pushed  to  its  extreme  point  or  exer- 
cised in  moderation,  it  is  the  same  power,  and  is  hostile  to  the  rights  granted 
by  the  charter.  This  is  substantially  the  argument  for  the  bank.  The  plaint- 
iffs cite  and  rely  on  several  sentiments  expressed  on  various  occasions  by  thi9 
court,  in  support  of  these  positions. 

The  claim  of  the  Providence  Bank  is  certainly  of  the  first  impression.  The 
power  of  taxing  moneyed  corporations  has  been  frequently  exercised,  and  has 
never  before,  so  far  as  is  known,  been  resisted.  Its  novelty,  however,  furnishes 
no  conclusive  argument  against  it.  That  the  taxing  power  is  of  vital  impor- 
tance, that  it  is  essential  to  the  existence  of  government,  are  truths  which  it 
cannot  be  necessary  to  reaffirm.  They  are  acknowledged  and  asserted  by  alL 
It  would  seem  that  the  relinquishment  of  such  a  power  is  never  to  be  assumed. 
We  will  not  say  that  a  state  may  not  relinquish  it,  that  a  consideration  suffi- 
ciently valuable  to  induce  a  partial  release  of  it  may  not  exist;  but  as  a  whole 
community  is  interested  in  retaining  it  undiminished,  that  community  has  a 
right  to  insist  that  its  abandonment  ought  not  to  be  presumed  in  a  case  in 
which  the  deliberate  purpose  of  the  state  to  abandon  it  does  not  appear. 

The  plaintiffs  would  give  to  this  charter  the  same  construction  as  if  it  con- 
tained a  clause  exempting  the  bank  from  taxation  on  its  stock  in  trade.  But 
can  it  be  supposed  that  such  a  clause  would  not  enlarge  its  privileges?  They 
contend  that  it  must  be  implied,  because  the  power  to  tax  may  be  so  wielded 
as  to  defeat  the  purpose  for  which  the  charter  was  granted.    And  may  not 

this  be  said  with  equal  truth  of  other  legislative  powers?    Does  it  not  also 
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apply  with  equal  force  to  every  incorporated  company?  A  colnpany  may  be  in- 
corporated for  the  purpose  of  trading  in  goods  as  well  as  trading  in  money.  If 
the  policy  of  the  state  should  lead  to  the  imposition  of  a  tax  on  unincorpo- 
rated companies,  could  those  which  might  be  incorporated  claim  an  exemption, 
in  virtue  of  a  charter  which  does  not  indicate  such  an  intention?  The  time 
may  come  when  a  duty  may  be  imposed  on  manufactures.  Would  an  incorpo- 
rated company  be  exempted  from  this  duty  as  the  mere  consequence  of  its 
charter? 

The  great  object  of  an  incorporation  is  to  bestow  the  character  and  proper- 
ties of  individuality  on  a  collective  and  changing  body  of  men.  This  capacity 
is  always  given  to  such  a  body.  An}'  privileges  which  may  exempt  it  from 
the  burdens  common  to  individuals  do  not  flow  necessarily  from  the  charter, 
but  must  be  expressed  in  it,  or  they  do  not  exist.  If  the  power  of  taxation  is 
inconsistent  with  the  charter,  because  it  may  be  so  exercised  as  to  destroy  the 
object  for  which  the  charter  is  given,  it  is  equall}'  inconsistent  with  every  other 
charter,  because  it  is  equally  capable  of  working  the  destruction  of  the  objects 
for  which  every  other  charter  is  given.  If  the  grant  of  a  power  to  trade  in 
money  to  a  given  amount  implies  an  exemption  of  the  stock  in  trade  from 
taxation,  because  the  tax  may  absorb  all  the  profits,  then  the  grant  of  any 
other  thing  implies  the  same  exemption ;  for  that  thing  may  be  taxed  to  an  ex- 
tent which  will  render  it  totally  unprofitable  to  the  grantee.  Land,  for  exam- 
ple, has  in  many,  perhaps  irf  all,  the  states  been  granted  by  government  since 
the  adoption  of  the  constitution.  This  grant  is  a  contract,  the  object  of  which 
is  that  the  profits  issuing  from  it  shall  inure  to  the  benefit  of  the  grantee.  Yet 
the  power  of  taxation  may  be  carried  so  far  as  to  absorb  these  profits.  Does 
this  impair  the  obligation  of  the  contract?  The  idea  is  rejected  by  all;  and 
the  proposition  appears  so  extravagant,  that  it  is  difficult  to  admit  any  resem- 
blance in  the  cases.  And  yet,  if  the  proposition  for  which  the  plaintiffs  con- 
tend be  true,  it  carries  us  to  this  point.  That  proposition  is,  that  a  power  which 
is  in  itself  capable  of  being  exerted  to  the  total  destruction  of  the  grant,  is 
inconsistent  with  the  grant,  and  is  therefore  impliedly  relinquished  by  the 
grantor,  though  the  language  of  the  instrument  contains  no  allusion  to  the 
subject.  If  this  be  an  abstract  truth,  it  may  be  supposed  universal.  But  it  is 
not  universal,  and  therefore  its  truth  cannot  be  admitted,  in  these  broad  terms, 
in  any  case.  We  must  look  for  the  exemption  in  the  language  of  the  instru- 
ment, and  if  we  do  not  find  it  there,  it  would  be  going  very  far  to  insert  it  by 
construction. 

§  2323.  An  incorporated  lanky  unless  its  charter  expressly  exempts  it  from 
taxation^  is  liable  to  he  taxed  the  same  as  individtuils  and  unincorporated  comr 
panics. 

The  power  of  legislation,  and  consequently  of  taxation,  operates  on  all  the 
persons  and  property  belonging  to  the  body  politic.  This  is  an  original  prin- 
ciple, which  has  its  foundation  in  society  itself.  It  is  granted  by  all  for  the 
benefit  of  all.  It  resides  in  government  as  a  part  of  itself,  and  need  not  be 
reserved  when  property  of  any  description,  or  the  right  to  use  it  in  any  man- 
ner, is  granted  to  individuals  or  corporate  bodies.  However  absolute  the  right 
of  an  individual  may  be,  it  is  still  in  the  nature  of  that  right  that  it  must  bear 
a  portion  of  the  public  burdens,  and  that  portion  must  be  determined  by  the 
legislature.  This  vital  power  may  be  abused ;  but  the  constitution  of  the  United 
States  was  not  intended  to  furnish  the  corrective  for  every  abuse  of  power 
which  may  be  committed  by  the  state  governments.    The  interest,  wisdom  and 
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justice  of  the  representative  body,  and  its  relations  with  its  constituents,  fur 
nish  the  only  security,  where  there  is  no  express  contract,  against  unjust  and 
excessive  taxation,  as  well  as  against  unwise  legislation  generally.  This  prin- 
ciple was  laid  down  in  the  case  of  McCuUoch  v.  State  of  Maryhind,  4  Wheat, 
316  (§§  380-398,  supra),  and  in  Osborn  v.  Bank  of  United  States,  9  Wheat, 
738  (§§  2363-87,  infra).  Both  those  cases,  we  think,  proceeded  on  the  admission 
that  an  incorporated  bank,  unless  its  charter  shall  express  the  exemption,  is  no 
more  exempted  from  taxation  than  an  unincorporated  company  would  be,  car- 
rying on  the  same  business.  The  case  of  Fletcher  v.  Peck,  6  Cranch,  87 
(§§  1805-12,  8upra\  has  been  cited;  but  in  that  case  the  legislature  of  Georgia 
passed  an  act  to  annul  its  grant.  The  case  of  New  Jersey  v.  Wilson,  7  Cranch, 
164  (§  2295,  8tipra\  has  been  also  mentioned,  but  in  that  case  the  stipulation, 
exempting  the  land  from  taxation,  was  made  in  express  words. 

The  reasoning  of  the  court  in  the  case  of  McCulloch  v.  State  of  Maryland 
has  been  applied  to  this  case ;  but  the  court  itself  appears  to  have  provided 
against  this  application.  Its  opinion  in  that  case,  as  well  as  in  Osborn  v.  Bank 
of  United  States,  was  founded  expressly  on  the  supremacy  of  the  laws  of  con- 
gress, and  the  necessary  consequence  of  that  supremacy  to  exempt  its  instru- 
ments, employed  in  the  execution  of  its  powers,  from  the  operation  of  any 
interfering  power  whatever.  In  reasoning  on  the  argument  that  the  power  of 
taxation  was  not  confined  to  the  people  and  property  of  a  state,  but  might  be 
exiercised  on  every  object  brought  within  its  jurisdiction,  this  court  admitted 
the  truth  of  the  proposition,  and  added,  that  the  power  was  an  incident  of 
sovereignty  and  was  co-extensive  with  that  to  which  it  was  an  incident.  All 
powers,  the  court  said,  over  which  the  sovereign  power  of  a  state  extends,  are 
subjects  of  taxation.  The  sovereignty  of  a  state  extends  to  everything  which 
exists  by  its  own  authority,  or  is  introduced  by  its  permission ;  but  does  it  ex- 
tend to  those  means  which  are  employed  by  congress  to  carry  into  execution 
powers  conferred  on  that  body  by  the  people  of  the  United  States?  We  think 
not.  So  in  the  case  of  Osborn  v.  Bank  of  United  States,  the  court  said,  '*  the 
argument"  in  favor  of  the  right  of  the  state  to  tax  the  bank  "supposes  the 
corporation  to  have  been  originated  for  the  management  of  an  individual  con- 
cern, to  be  founded  upon  contract  between  individuals  having  private  trade 
and  private  profit  for  its  great  end  and  principal  object. 

"  If  these  premises  were  true,  the  conclusion  drawn  from  them  would  be  in- 
evitable. This  mere  private  corporation,  engaged  in  its  own  business,  would 
certainly  be  subject  to  the  taxing  power  of  the  state  as  any  individual  would 
be."  The  court  was  certainly  not  discussing  the  question  whether  a  tax,  im- 
posed by  a  state  on  a  bank  chartered  by  itself,  impaired  the  obligation  of  its 
contract;  and  these  opinions  are  not  conclusive,  as  they  would  be  had  they  been 
delivered  in  such  a  case;  but  they  show  that  the  question  was  not  considered 
as  doubtful,  and  that  inferences,  drawn  from  general  expressions  pointed  to  a 
different  subject,  cannot  be  correctly  drawn. 

§  2324.  Th^  act  of  Rhode  Inland  of  18^^  taxing  licensed  persons  and  others^ 
and  bodies  corporate,  does  not  impair  the  obligation  of  the  coiUract  a^eated  by  the 
charter  granted  the  Providence  Bank. 

We  have  reflected  seriously  on  this  case,  and  are  of  opinion  that  the  act 

of  the  legislature  of  Rhode  Island,  passed  in  1822,  imposing  a  duty  on  licensed 

persons  and  others,  and  bodies  corporate  within  the  statp,  does  not  impair  the 

obligation  of  the  contract  created  by  the  charter  granted  to  the  plaintiflfis  in 

Qrroi^.    It  is  therefore  the  opinion  of  this  court  that  there  is  no  error  in  the 
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judgment  of  the  supreme  judicial  court  for  the  state  of  Kbode  Island  affirming 
the  judgment  of  the  circuit  court  in  this  case,  and  the  same  is  affirmed ;  and 
the  cause  is  remanded  to  the  said  supreme  judicial  court,  that  its  judgment 
may  be  finally  entered. 

HOME  INSURANCE  COMPANY  v.  CITY  COUNCIL. 

(8  Otto,  116-128.    1876.) 

Erbob  to  the  Supreme  Court  of  Oeorgia. 

Opinion  by  Mb.  JusncE  Swaynk,  ' 

Statement  of  Facts. —  Under  an  act  of  the  legislature  of  Georgia,  on  the 
19th  of  March,  1869,  the  insurance  company  procured  the  requisite  authority 
to  transact,  by  itself  or  agents,  the  business  of  insurance  for  one  year  from  the 
1st  of  January,  1874,  and  at  the  option  of  the  company  for  sixty  days  longer. 
The  company  thereupon  established  an  office  and  agency  in  the  city  of  Augusta, 
and  thereafter  transacted  business  at  that  place.  A  general  law  of  the  state 
imposed  a  tax  of  one  per  cent,  upon  the  gross  amount  of  premiums  received. 
An  ordinance  of  the  city  imposed  a  tax  of  one  and  a  quarter  per  cent,  upon 
such  receipts.  These  taxes  were  paid  by  the  company  without  objection.  Oa 
the  5th  of  January,  1874,  the  city  council  passed  an  ordinance  which  imposed, 
further,  a  license  tax  of  $250  ^'on  each  and  every  fire,  marine  or  accidental 
insurance  company  located,  having  an  office,  or  doing  business  within  the  city 
of  Augusta."  The  bill  was  filed  to  enjoin  the  collection  of  this  tax.  The 
superior  court  of  Eichmond  county  sustained  the  validity  of  the  tax,  and  dis- 
missed the  bill.  The  supreme  court  of  the  state  affirmed  the  decree.  The 
complainant  thereupon  sued  out  a  writ  of  error,  and  removed  the  case  to  this 
court. 

§  2325.  Upon  what  dep&nds  the  jurisdiction  of  this  court  over  the  jitdgmen^ 
0f  state  eourte. 

In  the  argument  here  it  was  insisted  by  the  defendant  in  error  that  this 
court  has  no  jurisdiction  of  the  case.  We  will  first  consider  this  objection. 
The  bin  alleges  that  the  ordinance  imposing  the  tax  in  question  is  void  for 
many  reasons,  and,  among  them,  that  it  is  in  coDflict  with  the  contract  clause 
of  the  constitution  of  the  United  States. 

Where  a  judgment  or  decree  is  brought  to  this  court  by  a  writ  of  error  to  a 
state  court  for  review,  the  case,  to  warrant  the  exercise  of  jurisdiction  on  our 
part,  must  come  within  one  of  three  categories:  1.  There  must  have  been 
drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  authority  exercised 
under,  the  United  States;  and  the  decision  must  have  been  against  the  claim 
wrhicb  either  was  relied  upon  to  maintain.  2.  Or  there  must  have  been  drawn 
in  question  a  statute  of,  or  authority  exercised  under,  a  state,  upon  the  ground 
of  repugnance  to  the  constitution,  or  a  law  or  treaty,  of  the  United  States;  and 
the  decision  must  have  been  in  favor  of  the  validity  of  the  state  law  or  author- 
ity in  question.  3.  Or  a  right  must  have  been  claimed  under  the  constitution, 
or  a  treaty  or  law  of,  or  by  virtue  of  a  commission  held,  or  authority  exercised 
under,  the  United  States;  and  the  decision  must  have  been  against  the  right  so 
claimed.  R.  S.,  132,  sec.  709;  Sevier  v.  Haskell,  14  Wall.,  15;  Weston  v.  City 
OoQncil  of  Charleston,  2  Pet.,  449  (§§  399-407,  supra) ;  McGuire  v.  The  Com- 
moowealtb,  3  Wall.,  385. 

Here  there  was  drawn  in  question  the  authority  exercised  by  the  city  coun- 
cil, under  the  state,  in  passing  the  ordinance  imposing  the  tax  complained  of. 
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The  question  raised  was  as  to  its  repugnancy  to  the  constitution  of  the  IJaited 
States;  and  the  decision  was  in  favor  of  the  validity  of  the  authority  so  exer- 
cised. A  right  was  also  claimed  under  the  constitution  of  the  United  States. 
The  decision  was  adverse  to  the  claim.  The  case  is,  therefore,  within  two  of 
the  categories  we  have  stated.  The  jurisdictional  objection  cannot  be  main- 
tained. 

This  brings  us  to  the  consideration  of  the  case  upon  its  merits.  Whether 
the  claims  which  give  us  jurisdiction  are  well  founded  is  the  question  to  be 
considered.  The  national  constitution  (art.  1,  sec.  10,  clause  1)  declares  that 
"  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts." 

§  3326.  A  license  to  a  foreign  corporation  to  transact  iuainess  in  a  staie^  upon 
payment  of  fees,  does  not,  without  more,  limit  the  state's  power  of  taxation. 

The  act  of  1869,  before  mentioned,  forbids  any  company  to  do  the  business 
of  insurance  in  the  state,  without  first  obtaining  a  certificate  from  the  comp- 
troller-general of  the  state.  Before  obtaining  such  certificate,  every  oopipany 
is  required  to  furnish  a  sworn  statement,  setting  forth  certain  specified  particu- 
lars. Upon  being  satisfied  of  the  truth  of  the  statement,  he  is  required  to  issue  . 
the  certificate.  He  is  entitled  to  a  fee  of  $7.50  for  examining  and  filing  each 
statement,  and  a  fee  oF  $2.50  for  each  certificate.  The  fifth  section  declares 
that  whatever  deposits,  taxes,  penalties,  certificates,  or  license  fees,  are  exacted 
from  Georgia  companies  in  any  other  state,  shall  be  exacted  from  the  com- 
panies of  such  state  in  Georgia.  It  does  not  appear,  by  the  record,  that  any 
Georgia  insurance  company  was  doing  business  in  New  York  in  the  year  1874. 
This  section,  therefore,  does  not  afl'ect  the  case  in  hand.  The  act  contains  no 
other  allusion  to  the  subject  of  taxation.  It  does  not,  therefore,  circumscribe, 
in  any  degree,  the  taxing  power  of  the  state,  or  of  any  municipality  within  the 
state  clothed  with  such  authority.  It  left  both,  in  this  respect,  standing  jast 
where  they  would  have  stood  if  this  act  had  not  been  passed.  It  contained  no 
stipulation,  express  or  implied,  that  either  should  be  thereby  in  any  wise  lim- 
ited or  restrained.  If  it  were  competent  for  the  state  to  impose  the  tax  of  one 
per  cent,  upon  the  gross  amount  of  premiums  received,  would  it  not  have  been 
equally  so  for  the  state  to  impose  a  further  tax,  the  same  with  that  in  question, 
and  in  the  same  way?  And  \f  it  were  competent  for  the  city  council  to  impose 
the  tax  of  one  and  a  quarter  per  cent,  upon  the  same  receipts,  why  might  it 
not  impose  the  further  burden  here  in  question?  If  the  state  could  impose  the 
further  tax,  why  not  the  municipality?  Is  there  any  sensible  ground  of  con- 
tract prohibition  upon  which  the  claim  of  exemption  from  either  can  be  placed? 
This  question  must  necessarily  be  answered  in  the  negative.  We  find  no 
semblance  of  a  contract  that  additional  taxes  should  not  be  imposed. 

§  2327.  A  state  ?nay  fax  a  corporation  doing  business  within  the  stats. 

In  The  License  Cases,  5  Wall.,  462,  the  nature  of  the  tax  exaction  here  in 
controversy  was  carefully  considered  by  this  court.  There  the  revenue  laws  of 
the  United  States  required  payment  in  advance  to  be  made  for  permission  to 
carry  on  the  business  of  selling  liquor,  and  of  selling  lottery  tickets.  It  was 
provided  that  no  license  so  granted,  or  special  tax  so  laid,  should  be  construed 
to  authorize  any  business  within  a  state  forbidden  by  the  laws  of  such  state,  or 
so  as  to  prevent  the  taxation  by  the  state  of  the  same  business.  This  court  held 
that  the  payment  required  was  a  special  tax,  levied  in  the  manner  prescribed; 
that  the  penalty  provided  was  a  mode  of  enforcing  its  payment;  and  that  the 
license,  when  issued,  was  only  a  receipt  for  the  tax.  It  was  held  further,  that, 
as  regards  the  reservation  of  power  in  favor  of  the  states,  the  result  would  hav© 

650 


EXEMPTION  FROM  TAXATION.  82827. 

been  the  same  if  the  acts  of  congress  bad  been  silent  upon  the  subject.  This 
was  necessarily  so,  because  the  objects  taxed  belonged  to  the  internal  commerce 
of  the  states,  and  were  within  their  police  power,  and  the  right  of  congress 
and  the  states  to  tax  was  concurrent.  Congress  could,  therefore,  no  more  re- 
strict the  power  of  a  state  than  the  state  could  restrict  that  of  congress. 

What  is  said  there  as  to  license  taxes  is  applicable  to  the  case  before  us. 
There  is  no  difference  in  principle  between  such  a  tax  and  those  which  have 
been  paid  by  the  plaintiff  in  error  to  the  defendant  in  error,  and  to  the  state, 
without  objection.  In  the  ordinance  in  question  the  tax  is  designated  *'a 
license  tax,"  but  its  payment  is  not  made  a  condition  precedent  to  the  right  to 
do  business.  No  special  penal t}'-  is  prescribed  for  its  non-payment,  and  no 
second  license  is  required  to  be  taken  out.  Had  the  ordinance  been  otherwise 
in  these  particulars,  we  have  seen,  viewing  the  subject  in  the  light  of  the 
License  Tax  Cases,  that  the  result  would  have  been  the  same.  The  case  in  all 
its  aspects  was  ably  and  elaborately  examined  by  the  supreme  court  of  the 
state.  Their  conclusion  upon  the  ^'  federal  question  "  we  have  considered  is 
the  same  with  ours.  There  being  no  other  such  question  raised  in  the  record, 
our  duty  is  thus  terminated.    We  have  no  authority  to  look  further  into  the 

Judgment  affirmed. 

THE  DELAWARE  RAILROAD  TAX. 
(18  Wallace,  206-232.    1873.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Delaware. 

Statement  of  Facts. —  On  April  8,  1869,  the  state  of  Delaware  passed  an 
act  taxing  railroad  companies.  The  tax  was  to  be  levied  on  the  income,  on  the 
capital  stock  and  on  rolling  stock  used  on  the  roads,  different  rates  being  pre- 
scribed for  each.  The  tax  having  been  paid  under  protest  by  the  Philadelphia, 
Wilmington  &  Baltimore  Railroad  Company,  Minot,  a  stockholder,  brought 
this  suit.  The  circuit  court  held  the  tax  on  the  rolling  stock  invalid,  but 
sustained  the  others.  The  railroad  company  was  composed  of  a  union  of  com- 
panies chartered  by  Delaware,  Maryland  and  Pennsylvania,  the  act  of  Dela- 
ware, authorizing  the  consolidation,  providing  that  the  respective  companies 
should  constitute  one  company,  and  be  entitled  to  ^'  all  the  rights,  privileges  and 
immunities  which  each  and  all  of  them  possess,  have  and  enjoy  under  and  by 
virtue  of  their  respective  charters." 

Opinion  by  Mr.  Justice  Field. 

It  is  contended  by  the  appellant  that  the  act  of  Delaware  of  April  8,  1869, 
so  far  as  it  imposes  taxes  upon  the  corporation  defendant,  violates  the  contract 
between  the  state  and  the  corporation  contained  in  the  charter  of  the  latter. 
His  position  is  that  the  provision,  in  the  act  of  Delaware  of  1835,  by  which  the 
"Wilmington  &  Susquehanna  Railroad  Company  was  united  with  the  Dela- 
ware &  Maryland  Eailroad  Company,  that  the  new  company  should  pay 
annually  into  the  treasury  of  the  state  a  tax  of  one-quarter  of  one  per  cent, 
upon  its  capital  stock  of  $400,000,  being  accepted  by  the  stockholders  of  the 
two  companies  by  their  union  into  one  company,  constituted  a  contract  between 
the  new  company  and  the  state  of  Delaware,  which  precluded  that  state  from 
imposing  any  greater  or  different  tax  upon  the  capital  stock  of  the  new  com- 
pany; and  that  the  provision  in  the  same  act  of  Delaware,  that  the  new  com- 
pany should  possess  all  the  rights  and  privileges  vested  in  the  original  companies, 
or  either  of  them,  by  that  law,  or  any  other  law  of  that  state  or  of  Maryland^ 
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extended  to  thel  new  company  the  same  exemption  from  taxation  on  its  shares 
of  capital  stock  which  was  possessed  by  the*  Maryland  corporation  under  its 
charter;  and  that  the  same  limitation  upon  the  taxation  of  the  capital  stocky 
and  the  same  immunity  of  the  shares  from  any  taxation,  were  extended  to  the 
corporation  defendant  by  the  provisions  of  the  act  of  Delaware  under  which 
this  latter  company  was  formed. 

§  2328.  The  charter  of  a  private  corporation  a  contract 

That  the  charter  of  a  private  corporation  is  a  contract  between  the  state  and 
the  corporators,  and  within  the  provision  of  the  constitution  prohibiting  legis- 
lation impairing  the  obligation  of  contracts,  has  been  the  settled  law  of  this 
court  since  the  decision  in  Dartmouth  College  v.  Woodward,  4  Wheat.,  518^ 
(§§  2099-2117,  sxipra).  Nor  does  it  make  any  difference  that  the'  uses  of  the 
corporation  are  public,  if  the  corporation  itself  be  private.  The  contract  is 
equally  protected  from  legislative  interference,  whether  the  public  be  interested 
in  the  exercise  of  its  franchise  or  the  charter  be  granted  for  the  sole  benefit  of 
its  corporators.  This  doctrine  is  not  controverted  by  any  one;  it  is  the  estab- 
lished law;  and  the  question,  in  all  cases,  when  it  becomes  necessary  to  apply 
it,  is  whether  the  particular  legislative  interference  alleged  does  in  fact  impair 
the  obligation  of  the  contract;  for  it  is  not  every  kind  of  legislative  interfer- 
ence with  the  powers,  action  and  property  of  the  corporation  which  will  have 
that  result. 

§  2329.  Construction  of  grants  of  immunity  from  taxation. 

It  has  also  been  repeatedly  held  by  this  court  that  the  legislature  of  a  state 
may  exempt  particular  parcels  of  pi'operty  or  the  property  of  particular  per- 
sons or  corporations  from  taxation,  either  for  a  specified  period  or  perpetually, 
or  may  limit  the  amount  or  rate  of  taxation  to  which  such  property  shall  be 
subjected.  And  when  such  immunity  is  conferred,  or  such  limitation  is  pre- 
scribed by  the  charter  of  a  corporation,  it  becomes  a  part  of  the  contract,  and 
is  equally  inviolate  with  its  other  stipulations.  But  before  any  such  exemption 
or  limitation  can  be  admitted,  the  intent  of  the  legislature  to  confer  the  immu- 
nity or  prescribe  the  limitation  must  be  clear  beyond  a  reasonable  doubt.  All 
public  grants  are  strictly  construed.  Nothing  can  bo  taken  against  the  state 
by  presumption  or  inference.  The  established  rule  of  construction  in  such 
cases  is  that  rights,  privileges  and  immunities  not  expressly  granted  are  re- 
served. There  is  no  safety  to  the  public  interests  in  any  other  rule.  And  with 
special  force  does  the  principle,  upon  which  the  rule  rests,  apply  when  the 
right,  privilege  or  immunity  claimed  calls  for  any  abridgment  of  the  powers  of 
the  government  or  any  restraint  upon  their  exercise.  The  power  of  taxation 
is  an  attribute  of  sovereignty,  and  is  essential  to  every  independent  govern- 
ment. As  this  court  has  said,  the  whole  community  is  interested  in  retaining 
it  undiminished,  and  has  *'  a  right  to  insist  that  its  abandonment  ought  not  to 
be  presumed  in  a  case  in  which  the  deliberate  purpose  of  the  state  to  abandoa 
it  does  not  appear."  Providence  Bank  v,  Billings,  4  Pet.,  661  (§§  2321-24, 
supra).  If  the  point  were  not  already  adjudged  it  would  admit  of  grave  con- 
sideration, whether  the  legislature  of  a  state  can  surrender  this  power  and 
make  its  action  in  this  respect  binding  upon  its  successors,  any  more  than  it  can 
surrender  its  police  power  or  its  right  of  eminent  domain.  But  the  point  being 
adjudged,  the  surrender  when  claimed  must  be  shown  by  clear,  unambiguous 
language,  which  will  admit  of  no  reasonable  construction  consistent  with  the 
reservation  of  the  power.  If  a  doubt  arise  as  to  the  intent  of  the  legislature^ 
that  doubt  must  be  solved  in  favor  of  the  state. 
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§  2330.  Where  in  a  charier  ajixed  tax  is  stipulated^  the  state  is  not  precluded 
from  laying  a  further  tax,  t/iere  heing  no  words  to  that  effect 

If,  now,  we  apply  this  rule  of  construction  to  the  provision  of  the  act  of 
Delaware  under  which  the  original  Wilmington  &  Susquehanna  Railroad  Com- 
pany was  united  with  the  Delaware  &  Maryland  Railroad  Company,  requiring 
the  new  company  to  pay  annually  into  the  treasury  of  the  state  a  tax  of  one- 
quarter  of  one  per  cent,  upon  its  capital  stock  of  $400,000,  the  position  of  the 
appellant  falls  to  the  ground.  That  provision  is  not  accompanied  with  any 
words  indicating  the  intent  of  the  legislature  that  no  further  or  different  tax 
should  not  be  subsequently  levied.  Had  the  provision  in  question  been  em- 
bodied in  an  independent  act,  no  one  would  pretend  that  the  designation  of  the 
amount  and  character  of  the  tax  carried  with  it  any  implication  that  the  tax 
should  remain  unchanged  in  these  particulars  for  all  future  time  during  the  ex- 
istence of  the  corporation.  And  it  is  not  perceived  how  a  different  conclusion 
is  warranted  because  the  tax  is  designated  in  an  independent  section  of  the  act 
under  which  the  new  company  was  formed,  instead  of  being  designated  in  an 
independent  act.  As  already  observed,  nothing  can  be  taken  from  the  power 
of  the  state  in  this  respect  by  presumption  or  inference. 

In  the  case  of  Commonwealth  v.  Eastou  Bank,  10  Penn.  St.,  451,  we  have  an 
adjudication  of  the  supreme  court  of  Pennsylvania  upon  the  precise  question 
here  presented.  The  Easton  Bank  had  been  chartered  under  a  general  law 
which  prescribed  the  payment  of  taxes  on  its  dividends  at  a  fixed  rate.  A 
subsequent  statute  increased  that  rate,  and  it  was  argued,  as  here,  that  the  desig- 
nation in  the  original  act  created  a  contract  on  the  part  of  the  state  that  no 
additional  tax  should  be  laid,  and  that  the  latter  act,  therefore,  impaired  the 
obligation  of  the  contract.  But  the  court  held  that  the  designation  in  the  orig- 
inal act  was  nothing  more  than  a  simple  declaration  of  the  tax  then  to  be  paid 
by  the  bank,  and  did  not  give  the  slightest  intimation  of  an  agreement  or  under- 
standing that  the  tax  should  not  be  increased  during  the  existence  of  the  charter. 
'^  To  deduce,"  said  the  court,  "  from  premises  so  insufficient,  a  consequence  of 
such  magnitude,  would,  indeed,  be  a  gross  violation  of  the  wholesome  principle 
that  an  abandonment  of  the  power  of  taxation  is  only  to  be  established  by 
clearly  showing  this  to  have  been  the  delibordte  purpose  of  the  state." 

§  2381.  Construction  of  acts  consolidating  two  or  more  corporations. 

The  position  of  the  appellant,  as  to  the  effect  of  the  provision  in  the  same 
act  of  Delaware,  that  the  new  company  should  possess  all  the  rights  and  priv- 
ileges vested  in  the  original  companies,  or  either  of  them,  by  that  act,  or  any 
other  law  of  that  state  or  the  state  of  Maryland,  is  more  plausible,  but  equally 
unfounded.  It  proceeds,  we  think,  as  stated  by  the  circuit  court,  upon  a  mis- 
apprehension of  the  purpose  of  the  provision.  A  similar  provision,  as  already 
stated,  is  contained  in  the  Maryland  act  authorizing,  on  her  part,  the  consolidar 
tion  of  the  companies.  The  purpose  of  the  two  provisions  was  to  vest  in  the 
new  company  tlie  rights  and  privileges  which  the  original  companies  had  pre- 
viously possessed  under  their  separate  charters;  the  rights  and  privileges  in 
Maryland  which  the  Maryland  company  had  there  enjoyed,  and  the  rights  and 
privileges  in  Delaware  which  the  Delaware  company  had  there  enjoyed ;  not 
to  transfer  to  either  state  and  enforce  therein  the  legislation  of  the  other.  The 
new  company  was  clothed  by  the  legislature  of  Delaware,  so  far  as  that  legis- 
lature could  clothe  it,  with  all  the  rights  and  privileges  of  both  the  original 
companies;  but  as  the  Maryland  company  took  under  the  legislation  of  Mary- 
land only  exemption  from  taxation  of  its  shares  in  Maryland^  the  privilege  of 
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the  new^  company  in  this  matter  could  only  be  a  similar  exemption  in  that  state, 
not  a  similar  exemption  of  the  shares  of  its  capital  stock  from  taxation  in  Del- 
aware. The  new  company  stood  in  each  state  as  the  original  company  had 
previously  stood  in  that  state,  invested  with  the  same  rights,  and  subject  to  the 
same  liabilities.  And  the  act  of  consolidation,  so  far  as  Delaware  was  con- 
<3erned,  had  only  this  effect. 

§  2332.  The  act  of  March  8,  1869^  of  the  Delaware  legislature,  does  not  vio- 
late any  contract  between  that  state  and  Hie  defendant  corporation  contained  in  the 
charter  of  the  latter. 

The  act  of  that  state  under  which  the  three  companies  were  consolidated 
into  one,  and  the  present  defendant  corporation  was  formed,  contained  a  similar 
provision  to  the  one  we  have  been  considering,  that  the  new  consolidated  com- 
pany should  be  entitled  to  all  the  rights,  privileges  and  immunities  which  each 
and  all  of  them  possessed  and  enjoyed  under  their  respective  charters,  a  pro- 
vision which,  in  no  respect,  changed  the  position  with  reference  to  taxation  of 
the  new  company  in  one  of  the  states  from  that  of  the  old  company  in  such 
state.  Such  is  substantially  the  construction  given  by  this  court  in  the  case  of 
the  Philadelphia,  Wilmington  &  Baltimore  R.  Co.  v,  Maryland,  reported  in  10 
How.,  377.  In  that  case  the  question  arose  whether  the  qualified  exemption  of 
the  line  of  road  which  belonged  to  one  of  the  companies  was  extended  to  the 
consolidated  company  under  the  provision  in  question ;  and  the  court  said  that, 
^^  as  these  companies  held  their  corporate  privileges  under  different  charters,  the 
evident  meaning  of  this  provision  is,  that  whatever  privileges  and  advantages 
either  of  them  possessed  should  in  like  manner  be  held  and  possessed  by  the 
new  company,  to  the  extent  of  the  road  they  had  respectively  occupied  before 
the  union ;  that  it  should  stand  in  their  place,  and  possess  the  power,  rights 
and  privileges  they  had  severally  enjoyed  in  the  portions  of  the  road  which 
had  previously  belonged  to  them."  We  are,  therefore,  of  opinion  that  the  act 
of  April  8,  18G9,  is  not  obnoxious  to  the  objection  that  it  violates  any  con- 
tract between  the  state  of  Delaware  and  the  company  contained  in  the  charter 
of  the  latter. 

§  2333.  Shares  may  be  taxed  at  the  locality  of  the  corporationy  if  tJie  charter 
so  provides. 

We  proceed,  therefore,  to  the  second  objection  to  the  act,  that  it  imposes 
taxes  upon  property  beyond  the  jurisdiction  of  the  state.  If  such  be  the  fact, 
the  tax  to  that  extent  is  invalid,  for  the  power  of  taxation  of  every  state  is 
necessarily  confined  to  subjects  within  its  jurisdiction.  The  objection  of  the 
appellant  is  directed  principally  to  the  tax  imposed  by  the  fourth  section  of  the 
act,  and  assumes  that  the  tax  must  be  considered  as  laid  upon  the  shares  as 
representing  the  separate  property  of  the  individual  stockholders,  or  as  repre- 
senting the  property  of  the  corporation.  And  the  argument  is  that  if  the  tax 
be  laid  upon  the  shares  of  the  stockholders  it  falls  upon  property  out  of  the 
state,  because  nearly  all  the  stockholders,  at  least  a  much  greater  number  than 
the  ratio  of  the  mileage  of  the  road  in  Delaware  to  its  entire  length,  are  citi- 
zens and  residents  of  other  states;  and  if  the  tax  be  laid  upon  the  shares  as 
representing  the  property  of  the  corporation,  it  falls  upon  property  out  of  the 
state,  because  the  ratio  of  the  mileage  of  the  road  in  Delaware  to  its  entire 
length  is  not  that  which  the  capital  invested  by  the  company  in  that  state 
bears  to  the  entire  capital  of  the  company,  or  that  which  the  value  of  the 
property  of  the  company  there  situated  bears  to  the  value  of  its  entire  property. 

If  the  assumption  of  the  appellant  were  correct,  there  would  be  difficulty  ia 

054 


EXEMPTION  FROM  TAXATION.  §2884. 

sustaining  the  validity  of  the  tax.  In  the  first  place,  the  share  of  a  stockholder 
is,  in  one  aspect,  something  different  from  the  capital  stock  of  the  company; 
the  latter  only  is  the  property  of  the  corporation;  the  former  is  the  individual 
interest  of  the  stockholder,  constituting  his  right  to  a  proportional  part  of  the 
dividends  when  declared,  and  to  a  proportional  part  of  the  effects  of  the  cor- 
poration when  dissolved,  after  payment  of  its  debts.  Begarded  in  that  aspect 
it  is  an  interest  or  right  which  accompanies  the  person  of  the  owner,  having  no 
locality  independent  of  his  domicile.  Van  Allen  v.  Assessors,  3  Wall,  583; 
Union  Bank  v.  State,  9  Yerg.,  501 ;  Bichmond  v.  Daniel,  14  Gratt.,  385 ;  Sav- 
ings Bank  v.  Nashua,  46  N.  H.,  398;  Dwight  v.  Mayor,  12  Allen,  322;  Eed- 
field's  Supplement  to  Law  of  R'ys,  507-510.  But  whether,  when  thus  regarded, 
it  can  be  treated  as  so  far  severable  from  the  property  to  which  it  relates  as 
to  be  taxable  independent  of  the  locality  of  the  latter,  is  a  question  not  neces- 
sary now  to  decide.  The  argument  of  the  appellant  assumes  that  it  is  thus 
severable. 

In  any  aspect,  if  provision  for  the  taxation  of  the  shares  at  the  locality  of 
the  company  be  made  in  its  charter,  their  taxability  at  such  locality  is  annexed 
as  an  incident  to  the  shares,  and^t  does  not  matter  where  the  domicile  of  the 
owner  may  be.  The  tax  may  then  be  enforced  through  the  corporation  by 
requiring  it  to  withhold  the  amount  from  the  dividends  payable  thereon.  The 
shares  in  the  national  banks  created  under  the  act  of  congress  of  June  3,  1864, 
are  made  taxable  at  the  place  where  the  bank  is  located,  and  not  elsewhere; 
and  in  the  case  of  National  Bank  v.  Commonwealth,  reported  in  9  Wall.,  353, 
a  law  of  Kentucky  requiring  the  banks  in  that  state  to  pay  the  tax  laid  on 
their  shares  was  sustained  by  this  court.  But  in  the  act  of  Delaware  under 
which  the  corporation  defendant  was  formed,  there  is  no  such  provision  for  the 
taxation  of  the  shares  of  the  individual  stockholders. 

In  the  second  place,  assuming  that  the  tax  is  upon  the  property  of  the  cor- 
poration, if  the  ratio  of  the  value  of  the  property  in  Delaware  to  the  value  of 
the  whole  property  of  the  company  be  less  than  that  which  the  length  of  the 
road  in  Delaware  bears  to  its  entire  length,  and  such  is  admitted  to  be  the 
fact,  a  tax  imposed  upon  the  property  in  Delaware  according  to  the  ratio  of 
the  length  of  its  road  to  the  length  of  the  whole  road  must  necessarily  fall 
upon  property  out  of  the  state.  The  length  of  the  whole  road  is  in  round  num- 
bers one  hundred  miles;  the  length  in  Delaware  is  twenty-four  miles.  The  tax 
upon  the  property  estimated  according  to  this  ratio  would  be  in  Delaware  ^Vo 
or  ^y  of  the  amount  of  the  tax  upon  the  whole  property.  But  the  value  of  the 
property  in  Delaware  is  not  /^  of  the  value  of  the  whole  property,  but  much 
I'jss  than  this  proportion  would  require.  We  repeat,  therefore,  that  upon  the 
assumption  made  by  the  appellant  there  would  be  difficulty  in  sustaining  the 
tax. 

§  2334.  The  tax  imposed  by  the  Delaware  act  of  April  5,  1869^  was  upon  the 
corporation  itself  as  an  entity^  and  is  valid. 

We  do  not  think,  however,  the  assumption  is  correct.  As  we  construe  the 
language  of  the  fourth  section,  the  tax  is  neither  imposed  upon  the  shares  of 
the  individual  stockholders  nor  upon  the  property  of  the  corporation,  but  is  a 
tax  upon  the  corporation  itself,  measured  by  a  percentage  upon  the  cash  value 
of  a  certain  proportional  part  of  the  shares  of  its  capital  stock;  a  rule  which, 
though  an  arbitrary  one,  is  approximately  just;  at  any  rate  is  one  which  the  leg- 
islature of  Delaware  was  at  liberty  to  adopt.  The  state  may  impose  taxes  upon 
the  corporation  as  an  entity  existing  under  its  laws,  as  well  as  upon  the  capital 
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stock  of  the  corporation  or  its  separate  corporate  property.  And  the  manner 
in  which  its  value  shall  be  assessed  and  the  rate  of  taxation,  however  arbitrary 
or  capricious,  are  mere  matters  of  legislative  discretion.  It  is  not  for  us  to  sug- 
gest in  any  case  that  a  more  equitable  mode  of  assessment  or  rate  of  taxation 
might  be  adopted  than  the  one  prescribed  by  the  legislature  of  the  state ;  our 
only  concern  is  with  the  validity  of  the  tax;  all  else  lies  beyond  the  domain  of 
our  jurisdiction, 

Nothing  was  urged  in  the  argument  specially  against  the  tax  upon  the  cor- 
poration under  the  first  section  of  the  act,  which  is  determined  by  the  net  earn- 
ings or  income  of  the  company.  Whatever  objections  could  be  presented  are 
answered  by  the  observations  already  made  upon  the  tax  under  the  other  sec- 
tion. A  tax  upon  a  corporation  may  be  proportioned  to  the  income  received  as 
well  as  to  the  value  of  the  franchise  granted  or  the  property  possessed. 

§  2336.  A  tax  on  railroads  hy  a  state  does  not  conflict  with  the  power  qf  cor^ 
gress  to  regulate  commerce^  etc. 

It  remains  to  notice  the  objections  that  the  act  of  1869  conflicts  with  the 
power  of  congress  to  regulate  commerce  among  the  several  states,  and  interferes 
with  the  right  of  transit  of  persons  and  property  from  one  state  into  or  through 
another.  The  tax  imposed  by  the  act  in  question  affects  commerce  among  the 
states  and  impedes  the  transit  of  persons  and  property  from  one  state  to  another 
just  in  the  same  way,  and  in  no  other,  that  taxation  of  any  kind  necessarily  in- 
creases the  expenses  attendant  upon  the  use  or  possession  of  the  thing  taxed. 
That  taxation  produces  this  result  of  itself  constitutes  no  objection  to  its  con- 
stitutionality. As  was  very  justly  observed  by  this  court  in  a  recent  case, 
^'  Every  tax  upon  personal  property,  or  upon  occupations,  business,  or  franchises^ 
affects  more  or  less  the  subjects,  and  the  operations  of  commerce.  Yet  it  is  not 
everything  that  affects  commerce  that  amounts  to  a  regulation  of  it,  within  the 
meaning  of  the  constitution."  State  Tax  on  Railway  Gross  Receipts,  15  Wall., 
S93  (§§  1263-64,  supra).  The  exercise  of  the  authority  which  every  state  pos- 
sesses to  tax  its  corporations  and  all  their  property,  real  and  personal,  and  their 
franchises,  and  to  graduate  the  tax  upon  the  corporations  according  to  their 
business  or  income,  or  the  value  of  their  property,  when  this  is  not  done  by  dis- 
criminating against  rights  held  in  other  states,  and  the  tax  is  not  on  imports^ 
exports  or  tonnage,  or  transportation  to  other  states,  cannot  be  regarded  aa 
conflicting  with  any  constitutional  power  of  congress. 

From  the  views  expressed,  it  follows  that  the  judgment  of  the  circuit  courfe 
must  be  affirmed ;  and  it  is  so  ordered. 

NEW  JERSEY  v.  YARD. 
(5  Otto,  104-117.    1877.) 

Opinion  by  Mr.  Justicjp  Miller. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  tde  court  of  errors  and 
appeals  of  the  state  of  New  Jersey.  The  plaintiff  invokes  the  jurisdiction  of 
this  court  on  the  ground  that  an  act  of  the  legislature  of  that  state,  approved 
April  2,  1873,  concerning  taxation  of  railroad  corporations,  impairs  the  obliga- 
tion of  a  contract  between  the  state  and  the  plaintiff,  found  in  an  act  of  March 
23, 1865,  and  the  written  acceptance  of  that  act  by  the  company,  dated  April 
24th  of  that  year. 

The  thii*d  section  of  the  act  of  1865  reads  as  follows:     ^^Be  it  enacted  that 
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the  tax  of  one-half  of  one  per  oent.  provided  by  their  said  original  act  of  in- 
corporation, to  be  paid  by  the  said  company  to  the  state  whenever  the  net 
earnings  of  the  said  company  amount  to  seven  per  cent,  upon  the  cost  of  the 
road,  shall  be  paid  at  the  expiration  of  one  year  from  the  time  when  the  road 
of  the  said  company  shall  be  open  and  in  use  to  Phillipsburgh,  and  annually 
thereafter,  which  tax  shall  be  in  lieu  and  satisfaction  of  all  other  taxation  or 
imposition  whatsoever,  by  or  under  the  authority  of  this  state  or  any  law 
thereof:  Providedy  that  this  section  shall  not  go  into  effect  or  be  binding  upon 
the  said  company  until  the  said  company,  by  an  instrument  duly  exeouted 
under  its  corporate  seal,  and  filed  in  the  office  of  the  secretary  of  state,  shall 
have  signiJSed  its  assent  hereto,  which  assent  shall  be  signified  within  sixty  days 
after  the  passage  of  this  act,  or  this  act  shall  be  void." 

The  act  of  1873  imposed  a  more  burdensome  tax  than  this  on  all  railroad 
companies  not  protected  by  irrepealable  contracts;  and  the  court  of  errors  held 
that  this  statute  was  applicable  to  the  plaintiff,  because  the  contract  of  1865, 
which  had  been  formally  accepted  by  the  company,  was  repealable  by  the  legis- 
lature of  the  state. 

The  single  question,  therefore^  for  our  consideration  is,  whether  the  act  of 
March  23,  1865,  and  its  acceptance  by  the  Morris  &  Essex  Eailroad  Company, 
constituted' a  contract  which  could  not  be  impaired  by  any  subsequent  legisla* 
tion  of  the  state.  The  court  of  errors  decided  that,  white  the  act  of  1865  was 
a  contract,  it  must  be  taken  in  connection  with  other  legislation  of  the  state  on 
that  subject,  by  which  the  legislature  reserved  the  right  to  alter  and  amend  the 
contract,  and  that  this  right  entered  into  and  became  a  part  of  it;  therefore, 
the  exercise  of  this  right  did  not  impair  its  obligation. 

§  2336*  TKe  legislature  of  a  state  cannot  prohibit  succeeding  legislatures  from 
binding  the  state  by  irrepealable  legislative  contracts. 

The  solution  of  the  question  here  presented  must  depend,  first,  upon  an  in- 
quiry into  this  supposed  reservation  of  power;  and  secondly,  into  the  essential 
character  of  the  contract  of  1865.  The  case  before  us  differs  from  those  in 
which,  by  the  constitution  of  some  of  the  states,  this  right  to  alter,  amend  and 
repeal  all  laws  creating  corporate  privileges  becomes  an  inalienable  legislative 
power.  The  power  thus  conferred  cannot  be  limited  or  bargained  away  by  any 
act  of  the  legislature,  because  the  power  itself  is  beyond  legislative  control. 
The  right  asserted  in  this  case  to  amend  or  repeal  legislative  grants  to  corpora- 
tions, being  itself  but  the  expression  of  the  will  or  purpose  of  the  legislature 
for  one  particular  session  or  term  of  the  state  of  New  Jersey,  cannot  bind  any 
sacceeding  legislature  which  may  choose  to  make  a  grant  or  a  contract  not  sub- 
ject to  be  altered  or  repealed;  or,  if  any  succeeding  legislature  to  that  of  1846, 
which  enacted  that  "  the  charter  of  every  corporation  which  shall  hereafter  be 
granted  by  the  legislature  shall  be  subject  to  alteration,  suspension  and  repeal, 
in  the  discretion  of  the  legislature,''  shall  grant  a  charter  or  amend  a  charter, 
declaring  in  the  act  that  it  shall  not  be  subject  to  alteration  or  repeal,  the  for- 
mer act  is  of  no  force  in  that  case.  So  it  can  by  a  general  law  repeal  this 
general  reservation  of  the  right  to  repaal,  and  all  special  reservations  in  separate 
charters.  It  follows  that,  unlike  the  constitutional  provision  in  other  states, 
it  is  in  New  Jersey  a  question,  in  every  case  of  a  contract  made  by  the  legisla- 
ture, whether  that  body  intended  that  the  right  to  change  or  repeal  it  should 
inhere  in  it,  or  whether,  like  other  contracts,  it  was  perfect,  and  not  within  the 
power  of  the  legislature  to  impair  its  obligation. 
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§  2337.  Construction  of  the  charter  of  the  Morris  cfe  Essex  Railroad  Com- 
pany of  New  Jersey, 

The  Morris  &  Essex  Eailroad  Company  was  chartered  by  an  act  of  the  legis- 
lature January  29, 1835.  Section  16  enacts  that  ^'as  soon  as  the  net  proceeds 
of  said  railroad  shall  amount  to  seven  per  cent,  (in  any  one  year)  upon  its  cost, 
the  said  corporation  shall  pay  to  the  treasurer  of  the  state  a  tax  of  one-half  of 
one  per  cent,  on  the  cost  of  said  road,  to  be  paid  annually  thereafter  on  the 
first  Monday  of  January  of  each  year;  provided,  that  no  other  tax  or  impost 
shall  be  levied  or  assessed."  By  section  20,  "  the  legislature  reserve  to  them- 
selves the  right  to  alter,  amend  or  repeal  this  act,  whenever  they  think  proper.'^ 
The  next  succeeding  legislature,  in  a  supplement  to  the  charter,  repealed  sec- 
tion 20,  and  substituted  this  language:  "The  legislature  reserve  to  themselves 
the  right  to  alter  or  amend  this  supplement,  or  the  act  to  which  this  is  a  sup- 
plement, whenever  the  public  goo  J  may  require  it."  It  is  this  last  clause  which 
counsel  insist  became,  by  operation  of  law,  a  part  of  the  contract  of  the  act  of 
1865,  concerning  taxation,  already  quoted. 

The  argument  is  that  the  original  charter,  and  all  subsequent  amendments 
and  supplements,  are  to  be  treated  merely  as  parts  of  one  act,  and  that  this  re- 
serve of  the  right  to  alter  or  amend  became  a  part  of  every  new  law  which 
has  reference  to  that  railroad  company.  In  support  of  this  proposition,  the 
cases  of  Newark  City  Bank  v.  Assessor,  30  N.  J.  L,  22,  and  State  v.  Bergen, 
34  id.,  439,  are  cited.  They  announce  the  general  principle  that  a  charter  and 
its  amendments  are  to  be  considered  as  acts  in  pari  materia  in  construing 
them,  and  they  do  little  more.  The  precise  point  held  is,  that  a  city  charter, 
being  declared  to  be  a  public  act,  supplements  and  amendments  to  it  are  also  to 
be  treated  as  public  acts.  But  this  falls  short  of  establishing  the  principle  that 
a  reservation  in  a  charter  to  a  private  corporation,  of  the  right  to  repeal  or 
amend  it,  shall  extend  to  every  subsequent  amendment  of  the  charter.  It  is 
not  easy  to  see  why  such  a  provision  should  be  extended  beyond  the  terms  ia 
which  it  is  expressed ;  and  all  the  force  which  properly  belongs  to  it  is  given 
when  the  exemption  from  the  constitutional  provision  against  impairing  the 
obligation  of  contracts  is  extended  as  far  as  the  language  of  the  exemption  jus- 
tifies, and  it  should  be  extended  no  further  by  implication.  The  language  in 
the  statute  we  are  construing  covers  the  supplement  of  1836  and  the  original 
act,  and  nothing  more, — ^'  the  right  to  alter  or  amend  this  supplement,  or  the 
act  to  which  this  is  a  supplement," — leaving  future  supplements  to  make  the 
same  reservation,  if  the  legislature  so  intends. 

§  2338.  A  statute  which  declares  that  charters  granted  thereafter  shall  heliable 
to  repeal  does  not  necessarily  apply  to  supplem^ents  to  existing  charters. 

Section  6  of  the  general  act  of  1846  is  by  its  terms  limited  to  charters  of  cor- 
porations granted  after  its  passage;  and  it  requires  a  very  strong  implication 
to  make  it  applicable  to  amendments  to  charters  in  existence  before  its  passage, 
though  the  amendments  were  executed  subsequently.  But  as  we  have  already 
said,  since  the  legislature  which  passed  the  act  of  1865  had  the  power  to  make 
a  contract  which  should  not  be  subject  to  repeal  or  modification  by  one  of  the 
parties  to  it  without  the  consent  of  the  other,  the  main  question  here  is,  Did 
they  intend  to  make  such  a  contract?  The  principal  function  of  a  legislative 
body  is  not  to  make  contracts,  but  to  make  laws.  These  laws  are  put  into  a 
form  which,  in  all  countries  using  the  English  language  and  inheriting  the 
English  common  law,  is  called  a  statute.    Unless  forbidden  by  some  exceptional 
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oonstitutional  provision,  the  same  authority  which  can  make  a  law  can  repeal 
it.  The  constitution  of  the  United  States  has  imposed  such  a  limitation  upon 
the  legislative  power  of  all  the  states,  by  declaring  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  a  contract.  The  frequency  with  which  this 
court  has  been  called  on  to  declare  state  laws  void,  because  the}'^  do  impair  the 
obligation  of  contracts,  shows  how  very  important  and  far-reaching  that  pro- 
vision is.  It  may  safely  be  said  that  in  far  the  larger  number  of  cases  brought 
to  this  court  under  that  clause  of  the  constitution,  the  question  has  been  as  to 
the  existence  and  nature  of  the  contract,  and  not  the  construction  of  the  law 
which  is  supposed  to  impair  it;  and  the  greatest  trouble  we  have  had  on  this 
point  has  been  in  regard  to  what  may  be  called  legislative  contracts, —  contracts 
found  in  statute  laws  of  the  state,  if  they  existed  at  all.  It  has  become  the 
established  law  of  this  court  that  a  legislative  enactment,  in  the  ordinary  form 
of  a  statute,  may  contain  provisions  which,  when  accepted  as  the  basis  of  action 
by  individuals  or  corporations,  become  contracts  between  them  and  the  state 
within  the  protection  of  the  clause  referred  to  of  the  federal  constitution. 

The  dilBcultv  in  this  class  of  cases  has  alwavs  been  to  distin£?uish  what  is 
intended  by  the  legislature  to  be  an  exercise  of  its  ordinary  legislative  function 
in  making  laws,  which,  like  other  laws,  are  subject  to  its  full  control  by  future 
amendments  and  repeals,  from  what  is  intended  to  become  a  contract  between 
the  state  and  other  parties  when  the  terms  of  the  statute  have  been  accepted 
and  acted  upon  by  those  parties.  This  has  always  been  a  very  nice  point;  and, 
when  the  supposed  contract  exists  only  in  the  form  of  a  general  statute,  doubts 
still  recur,  after  all  our  decisions  on  that  class  of  questions.  These  doubts  are 
increased  when  the  terms  of  the  statute  relate  to  a  matter  which  is  in  its  essen« 
tial  nature  one  of  exclusive  legislative  cognizance,  and  which  at  the  same  time 
requires  money  or  labor  to  be  expended  by  individuals  or  corporations.  In  such 
cases,  the  legislature  may  be  supposed  to  be  merely  exercising  its  power  of  reg- 
ulating the  burdens  which  are  to  be  borne  for  the  public  service,  in  which  case 
it  could  bo  modified  from  time  to  time  as  legislative  discretion  might  deter- 
mine; or  it  might  be  a  contract  founded  on  a  fair  consideration  moving  from 
the  party  concerned  to  the  state,  and  which  in  that  case  would  be  beyond  the 
power  of  the  state  to  impair.  Statutes  fixing  the  taxes  to  be  levied  on  corpo- 
rations partake,  in  a  striking  manner,  of  this  dual  character,  and  require  for 
their  construction  a  critical  examination  of  their  terms,  and  of  the  circumstances 
under  which  they  are  created.  The  writer  of  this  opinion  has  always  believed, 
and  believes  now,  that  one  legislature  of  a  state  has  no  power  to  bargain  away 
the  right  of  any  succeeding  legislature  to  levy  taxes  in  as  full  a  manner  as  the 
constitution  will  permit.  But,  so  long  as  the  majority  of  this  court  adhere  to 
the  contrary  doctrine,  he  must,  when  the  question  arises,  join  with  the  other 
judges  in  considering  whether  such  a  contract  has  been  made. 

§  2339.  That  a  charter  requires^  as  a  condition  preced-ent  to  its  operation^  a 
fomwl  acceptance  of  its  terras^  implies  that  it  is  regarded  as  a  binding  contract 
w/ien  so  accepted. 

In  the  case  now  under  consideration,  it  is  conceded  on  all  hands  that  the  act 
of  1865  was  a  contract  for  a  tax  of  one-half  of  one  per  cent,  par  annum  on 
the  cost  of  the  Morris  &  Essex  Railroad,  and  no  more.  But  counsel  for 
defendant  says  the  contract  was  repealable;  that  the  legislature  of  its  own 
volition  could  impose  other  and  more  burdensome  taxes,  at  its  discretion;  that 
it  was  a  contract  so  long  as  the  legislature  of  New  Jersey  was  satisfied  with  it, 
and  no  longer.    It  is  conceded,  also,  that  this  construction  of  it  cannot  be  sus- 
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tained,  unless  we  are  bound  to  import  into  it  either  the  reservation  clause  of 
the  act  of  1836,  or  what  is  called  the  interpretation  act  of  1846.  We  have 
already  shown  how  little  reason  there  is  for  doing  this  on  general  principles  of 
conslruction.  Wo  think  it  still  clearer  that  it  cannot  be  done,  because  it  is  in- 
consistent with  the  legislative  intent  in  passing  the  act  of  1865. 

1.  The  legislature  was  not  willing  to  rest  this  contract  in  the  usual  statutory 
form  alone,  depending  for  its  validity  as  a  contract  upon  some  action  of  the 
corporation  under  it  to  bind  it  to  its  terms;  but  they  required  of  the  company 
a  formal  written  acceptance  within  sixty  daj's,  or  else  it  became  wholly  inop- 
erative. The  company  duly  executed  this  acceptance.  There  was,  then,  the 
complete  formal,  written  instrument  evidencing  this  contract,  signed  by  the 
presiding  officers  of  the  two  houses  of  the  New  Jersey  legislature,  and  the 
governor,  for  one  party,  and  the  president  and  secretary  and  seal  of  the  rail- 
road compan3%  of  the  other  party.  It  does  seem  as  if  the  legislative  intention 
was  to  make  a  contract  in  the  same  manner,  and  on  the  same  terms  of  equal 
obligation,  as  other  contracts  are  made,  and  not  to  pass  a  statute  which  it  could 
repeal  or  amend  the  day  after  it  was  signed  by  the  parties. 

§  2340«  Where  there  is  a  settlement  of  diaagreements^  addUioTial  rights  granted 
and  a  rate  of  taxation  settled^  a  contract  binding  upon  hotlt,  parties  will  be  inr 
ferred. 

2.  There  was  a  well-understood  subject  of  contract.  The  corporation  wished 
authority  to  build  a  branch  road  or  roads,  with  favorable  route,  and  power  to 
acquire  right  of  way;  and  the  state  wished  the  vexed  question  of  the  right  to 
tax  the  corporation  to  be  settled.  For  the  company  denied  the  right  of  the 
state  to  tax  them  under  their  charter,  until  the  road  paid  them  a  net  income  of 
seven  per  cent,  per  annum  on  its  cost  The  legislature  said,  if  you  will  consent 
to  pay  the  one-half  of  one  per  cent,  tax  as  originally  agreed,  and  commence  to 
do  this  within  one  year  from  the  time  the  road  shall  be  open  and  in  use  to  Phil- 
lipsburgh,  we  will  authorize  an  increase  of  ten  millions  of  your  capital  stock 
and  the  franchises  you  seek  as  to  the  branch  roads,  and  will  agree  that  the  tax 
shall  be  fixed  at  one-half  of  one  per  cent.  Here  was  a  subject  of  disagree- 
ment adjusted,  additional  rights  granted,  and  the  tax  fixed,  both  as  to  its  rate 
and  the  time  of  commencement.  Can  it  be  believed  that  it  was  intended  by 
either  party  to  this  contract  that,  after  it  was  signed  by  both  parties,  one  was 
bound  forever,  and  the  other  only  for  a  day?  That  it  was  intended  to  be  a 
part  of  the  contract  that  the  state  of  New  Jersey  was,  at  her  option,  to  be 
bound  or  not?  That  there  was  implied  in  it,  when  it  was  offered  to  the  accept- 
ance of  the  company,  the  right  on  the  part  of  the  legislature  to  alter  or  amend 
it  at  pleasure?  If  the  state  intended  to  reserve  this  right,  what  necessity  for 
asking  the  company  to  accept  in  such  formal  manner  the  terms  of  a  contract 
which  the  state  could  at  any  time  make  to  suit  itself? 

§  2341.  A  contract  will  be  implied  when  the  language  used  is  inconsistent 
with  any  other  hypothesis. 

3.  The  language  used  by  the  legislature  is  inconsistent  with  the  right  claimed. 
^^  Which  tax  (one-half  of  one  per  cent.)  shall  be  in  lieu  and  satisfaction  of  all 
other  taxation  or  impositions  whatsoever  by  or  under  authority  of  this  state, 
or  any  law  thereof."  Is  there  here  to  be  implied  "  except  such  laws  as  may 
hereafter  be  enacted?"  Such  a  provision  would  be  to  nullify  the  whole  con- 
tract. How  could  the  tax  be  in  lieu  and  satisfaction  of  all  other  taxation,  if 
other  taxes  might  be  imposed  next  day?  Or  how  can  it  be  said  to  be  in  sat- 
isfaction of  all  taxes  whatsoever  under  authority  of  the  state,  if  the  state 
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could  immediately  impose  another  and  more  burdensome  tax?  We  admit  the 
force  of  the  doctrine,  that,  when  it  is  asserted  that  a  state  has  bargained  away 
her  right  of  taxation  in  a  given  case,  the  contract  must  be  clear,  and  cannot  be 
made  out  by  dubious  implications.  But  of  the  existence  of  the  present  con- 
tract there  is  no  doubt.  Its  meaning  and  its  terms  are  clear  enough,  and  taken 
alone,  no  one  denies  but  that  it  is  a  contract  which  would  be  protected  by  the 
constitution  of  the  United  States.  The  implication  is  of  a  right  to  revoke  it, 
and  comes  from  the  other  quarter,  and  is  one  which  we  do  not  think  exists  by 
fair  construction,  and  which  we  do  not  feel  at  liberty  to  import  into  the  con- 
tract to  defeat  its  manifest  purpose. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings  in  conform- 
ity to  this  opinion. 

§  2842.  Power  to  exempt  property.—  A  state  legislature  has  the  power  to  grant  to  a  cor- 
poration perpetual  immunity  from  taxation,  and  such  a  grant  is  a  contract  which  the  state 
cannot  subsequently  impair.  Humphrey  v.  Pegues.*  16  Wall.,  244;  Jefiferson  Branch  Bank 
V.  Skelly,*  1  Black,  436.     See  g§  2319,  2227,  2230,  2238. 

^  2348.  Intention  to  exempt  must  clearly  appear.—  Unless  the  intention  to  relinquish  the 
right  of  taxation  is  expressed  in  a  charter  in  clear  and  unambiguous  terms,  a  court  cannot  pre- 
sume that  the  legislature  intended  to  relinquish  that  right.  Philadelphia  &  Wilmington  R. 
Co.  V.  Maryland,  10  How.,  393;  Minot  v.  Philadelphia,  etc.,  R'y  Ck>.,  2  Abb.,  383;  North  Mis- 
souri Railroad  V.  Maguire,  20  Wall.,  4G;  New  Jersey  v.  Yard.,  5  Otto,  116,  and  16  Alb.  L.  J., 
466  (gg  2336-41);  Wilmington  Railroad  v,  Reid,  18  'Wall.,  264  (§^  2303,  2304);  LouisviUe,  etc., 
R*y  Co.  V.  Gaines,  2  Flip.,  632;  Railroad  Co.  v.  Philadelphia,  11  Otto,  528  (§§2266-72).  See 
§  2243. 

g  2S44.  ReserTed  power  of  amendment. —  An  amendment  to  the  charter  of  a  railroad  com- 
pany provided  that  cities  and  towns  along  its  route  might  contribute  to  its  capital  stock,  and 
that  its  property  should  be  exempt  from  taxation  for  a  certain  time.  Held,  that  these  pro* 
visions  constituted  a  contract,  and  one  and  the  same  contract,  and  that  before  the  limitation 
expired  the  state  had  no  right  to  impose  a  tax  on  the  property  of  the  road,  unless  the  right 
to  do  so  was  reserved  to  the  state  as  a  part  of  the  same  contract ;  that  the  provisions  of  law  in 
force  at  the  time  of  the  passage  of  the  act,  authorizing  the  legislature  to  amend  or  alter  the 
charter  of  any  corporation  thereafter  to  be  created,  was  sufficient  to  enable  the  legislature  to 
repeal  the  exemption  from  taxation.  Hewitt  v.  New  York  &  Oswego  Midland  R*y  Co.,  12 
Blatch.,  476.     See  §§  2030,  2032,  2037,  2049,  2051,  2057,  2198,  2220.  2222,  2224,  2239,  2240,  2245. 

g  284o.  Where  a  legislature  has  entered  into  a  positive  contract  with  a  corporation  that  it 
shall  be  subjected  to  only  certain  specified  forms  of  taxation,  a  reservation  of  the  right  to 
alter  such  contract  cannot  be  left  to  dubious  implication,  but  must  be  clearly  made  out.  New 
Jersey  v.  Yard,  6  Otto,  117  (g§  2330-41). 

§  2846.  Land  purchased  fk'om  United  States.—  The  purchaser  of  land  from  the  United 
States,  in  the  state  of  Indiana,  during  the  existence  of  the. law  of  that  state  exempting  from 
taxation  *'all  lands  sold  by  the  United  States  until  the  term  of  five  years  from  the  day  of  the 
sale  shall  have  expired,*'  holds  a  contract  of  exemption  which  the  state  cannot  impair.  The 
fact  that  the  exemption  was  induced  by  the  act  of  cougress  of  1816,  **  to  enable  the  people  of 
Indiana  territory  to  form  a  constitution,"  and  that  congress,  by  the  act  of  1847,  assented  to 
the  imposition  of  taxes  upon  ail  lands  sold  by  the  United  States  from  the  day  of  sale,  does 
not  make  the  transaction  any  less  a  contract,  the  act  of  the  state  containing  the  exemption 
being  in  force  in  1852,  when  the  sale  was  made.    Thompson  v.  Holton,*  6  McL.,  886. 

§2847.  Exemption  does  not  pass  to  grantee,  when.— By  act  of  the  Ohio  legislature  in 
1804,  it  was  provided  that  certain  college  lands,  reserved  for  the  purposes  of  a  university  by 
the  ordinance  of  1787,  should  be  vested  in  the  trustees  of  the  university  and  leased  by  them 
at  a  fixed  annual  rental,  and  that,  in  addition  to  such  rental,  the  tenants  should  pay  to  the 
trustees  a  sum  equal  to  the  taxes  levied  on  other  property  of  the  same  kind  in  the  state,  and 
that  such  lands  sliould  be  exempt  from  taxation.  In  1826  the  trustees  were  authorized  to 
convey  the  college  lands  in  fee  simple.  The  act  contained  no  proviso  as  to  exemption  from 
taxation,  nor  did  the  deeds  under  which  the  purchasers  took  title.  In  1840  the  legislature 
enacted  that  these  lands  should  be  taxed.  Held,  that  the  law  of  1840  was  vaUd,  and  not  un- 
cooatitutional,  as  being  in  violation  of  the  section  prohibiting  a  state  to  pass  any  law  impair- 
ing the  obligation  of  contracts.  The  purchasers  under  the  act  of  1826  cannot  go  behind  it, 
and  are  subject  to  be  taxed  like  any  other  persons  holding  land  in  fee  simple.  Armstrong  v» 
IVeasurer  of  Athens  County,  16  Pet,  287. 
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§  2848.  No  contract  of  exemption. —  A  state  statute  granting  to  a  corporation  of  another 
state  the  right  to  exercise  its  franchise  within  the  state,  and  which  provided  that  the  com- 
pany should,  after  the  completion  of  the  road  in  that  state,  pay  into  the  treasury,  as  a  tax, 
annually,  the  sum  of  $10,000,  and  further  providing  that  the  stock  of  the  company  to  an 
amount  equal  to  the  cost  of  the  construction  of  that  part  of  the  road  situate  in  that  state 
should  be  subject  to  taxation  in  the  same  manner  and  at  the  same  rate  as  other  similar  prop- 
erty, and  containing  no  other  provisions  on  the  subject  of  taxation,  does  not  constitute  a 
contract  that  the  state  will  not  impose  different  taxes  in  the  future.  Other  and  further  taxes 
imposed  by  the  state  upon  the  property  of  the  road  will  impair  no  contract.  Erie  Railway 
Co.  V.  Pennsylvania,  21  Wall.,  493.    See  §§  2218,  2231,  2232,  2233.  2243. 

§  2849.  The  act  of  February  16,  1805,  of  the  legislature  of  Missouri,  to  provide  for  the 
completion  of  the  North  Missouri  Railroad,  by  which  the  lien  upon  the  road,  which  had  been 
secured  to  the  state  as  security  for  the  payment  of  certain  sums  of  money  advanced  to  the 
company  by  the  state  in  the  form  of  bonds,  was  released  and  a  second  lien  accepted  in  its 
stead,  in  order  that  the  company  might  issue  and  secure  bonds  of  its  own,  and  thereby  com- 
plete its  road ;  and  by  which  the  moneys  belonging  to  the  company  were  to  be  placed  in  the 
hands  of  a  fund  commissioner  created  by  the  act,  and  to  be  distributed  by  him  as  follows: 
(1)  Amounts  required  for  the  expenditures  in  operating  and  repairing  the  road  and  carrying 
on  the  business  of  the  corporation.  (2)  Amounts  sufficient  to  pay  the  fund  commissioner. 
(3)  Amounts  sufficient  to  pay  the  interest  on  said  first  mortgage  bonds.  (4)  Amounts  neces- 
sary for  the  construction  and  equipment  of  the  road.  (5)  Amounts  sufficient  to  pay  accruing 
dividends  on  preferred  stock.  (6)  Amounts  sufficient  to  pay  interest  due  on  the  outstanding 
bonds  of  the  state  previously  loaned  to  the  company.  (7)  The  surplus  to  be  disbursed  to  the  pay- 
ment of  the  principal  of,  first,  the  first  mortgage  bonds,  and,  next,  the  bonds  of  the  state, —  does 
not  constitute  a  contract  on  the  part  of  the  state  that  it  will  not  in  the  future  tax  the  prop- 
erty of  the  road,  and  is  not  therefore  impaired  by  a  subsequent  ordinance  of  the  people  of  the 
state  levying  a  tax  on  the  road  to  pay  and  discbarge  the  indebtedness  of  the  state.  North 
Missouri  Railroad  v.  Maguire,  20  WaJL,  46. 

§  2850.  Act  amonnting  to  a  contract.—  Certain  franchises  were  granted  to  banking  cor- 
porations, on  conditions  which  were  complied  with,  and  the  act  further  provided  that  the 
state  would  not  impose  any  further  tax  or  burden  on  the  banks  during  the  continuance  of 
their  charters  under  the  act.  Held,  that  this  amounted  to  a  contract,  the  obligation  of  which 
was  impaired  by  a  tax  imposed  upon  the  stock  or  shares  of  the  banks.  Grordon  v.  Appeal  Tax 
Ck)urt,»  3  How.,  133.    See  §§  2218,  2231. 

§  2851.  But  the  exemption  could  not  be  claimed  under  an  act  extending  the  charters,  no 
promise  of  exemption  being  made  in  the  act  of  extension.    Ibid. 

§  2852.  A  provision  in  the  charter  of  an  educational  corx>oration  which  exempts  its  prop- 
erty from  taxation  as  long  as  the  corporation  exists,  and  binds  the  state  not  to  modify  the 
charter  in  that  regard,  becomes,  upon  the  acceptance  and  use  of  the  charter,  a  franchise  of 
the  corporation  of  which  it  cannot  be  deprived  by  any  species  of  state  legislation,  so  long  as 
the  corporation  uses  its  property  for  the  educational  purposes  for  which  it  was  established, 
and  does  not  forfeit  its  right  of  exemption  from  taxation  under  its  contract.  (Miller  and 
Field,  JJ.,  and  Chase,  C.  J.,  dissent,  on  the  ground  that  a  state  cannot  give,  sell  or  bargain 
away  forever  its  taxing  power.)    Washington  University  v.  Rouse,*  8  Wall.,  489. 

§  2858.  A  legislature  chartered  railroad  company  A  in  1851,  and  in  1853  amended  its  chai^ 
ter,  granting  it  perpetual  immunity  from  taxation.  In  1849  it  had  chartered  railroad  com- 
pany B,  but  no  sufficient  inducements  having  been  found  to  procure  the  building  of  this 
latter  road,  in  1863  the  legislature  amended  its  charter  by  granting  to  it  all  the  powers,  rights 
and  privileges  granted  by  the  charter  of  A.  It  was  held  that  this  grant  included  perpetual 
immunity  from  taxation,  and  that  the  state  could  not,  under  the  constitution  of  the  United 
States,  afterwards  impose  taxes  on  the  stock  and  property  of  the  company.  Humphrey  v. 
Pegues,*  16  Wall.,  244. 

g  2854.  Section  60  of  the  charter  of  the  State  Bank  of  Ohio,  requiring  the  officers  of  the 
bank  to  set  off  six  per  cent,  of  the  dividends  in  the  manner  prescribed  in  it  for  the  use  of  the 
state,  which  sum  the  state  consented  to  accept  in  lieu  of  all  taxes  to  which  the  bank  or  its 
stockholders  might  otherwise  be  subject,  is  a  contract  fixing  the  amount  of  taxation,  and  en- 
titled to  the  protection  of  the  constitution  of  the  United  States  against  any  law  of  the  state 
of  Ohio  impairing  its  obligation.  The  subsequent  acts  of  Ohio,  assuming  to  tax  the  bank  and 
its  branches  dififerently  from  the  tax  stipulated  in  the  sixtieth  section  of  the  charter,  impair 
the  contract  of  the  charter,  and  are  unconstitutional  and  void.  Jefferson  Branch  Bank  «. 
Skelly,*  1  Black,  436;  Wright  v.  SiU,*  2  Black,  544;  Franklin  Branch  Bank  t?.  State  of  Ohio,* 
1  Black,  474. 

§  2855.  The  charter  of  a  railroad  company  exempting  its  property  from  taxation  for  a 
period  of  fifteen  years,  and  after  the  expiration  of  this  limitation  allowing  a  tax  on  the  in- 
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di vicinal  shares  of  the  stockholders  whenever  their  annnal  profits  exceed  eight  per  cent,  pro- 
vided the  tax  does  not  exceed  twenty-five  cents  a  share  per  annum,  is  a  contract  protected  by 
the  constitution  of  the  United  States.     Raleigh  &  Gaston  R  Co.  v.  Reid/  18  Wall.,  269. 

§  2358.  A  bank  formed  under  a  law  providing  **  that  each  banking  company  under  the  act, 
on  accepting  thereof  and  complying  with  its  provisions,  shall  semi-annually,  on  the  days 
designated  for  declaring  dividends,  set  off  to  the  state  six  per  cent,  on  the  profits,  .  .  . 
which  sum  or  amount  so  set  off  shall  be  in  lieu  of  all  taxes  to  which  the  company,  or  the 
stockholders  therein,  would  otherwise  be  subject,'*  holds  this  provision  of  the  law  as  a  con- 
tract, which  the  state  cannot  impair  by  imposing  any  higher  rate  of  taxes,  until  the  expiration 
of  the  charter.    Dodge  v,  Woolsey,  18  How.,  831  (Ck)BPOBATiONS,  §§  585-573). 


XT.  The  Judiciary. 

[See  OouBTS.    As  to  Appellate  Jurisdlctioii,  see  Appeals.] 

1.'  In  General, 

Summary  —  Right  of  a  bank  to  sue  in  the  federal  courts,  §  2857.—  Suit  against  a  state;  against 
state  officers^  %  2858. — Poicer  of  congress  to  charter  a  hank;  state  tax  on  such  bank,  §  2359. — 
Federal  questions;  other  questions  involved,  §  2880. —  Suits  by  Bank  of  United  States^ 
%  2861.—  Enjoining  state  cfflcers,  §  3862. 

§  2857.  An  act  which  provides  that  a  bank  shall  be  *'  made  able  and  capable  in  law  '*  *'  to 
soe  and  be  sued,  plead  and  be  impleaded,  answer  and  be  answered,  defend  and  be  defended, 
in  all  state  courts  having  competent  jurisdiction,  and  in  every  circuit  court  of  the  United 
States,*^  confers  jurisdiction  on  the  circuit  court.  Osborn  v.  Bank  of  United  States, 
S§  2868-87. 

§  2858.  Though  a  state  cannot  be  made  a  party,  an  injunction  may  issue  against  a  state 
officer  to  enjoin  proceedings  under  a  void  law.    Ibid,    See  g  2405. 

§  2859.  Congress  has  power  to  charter  a  bank  as  an  instrument  in  carrying  on  the  fiscal 
operations  of  the  government ;  a  state  tax  on  such  a  bank  is  void.     Ibid. 

%  2860.  When  a  question  to  which  the  judicial  power  of  the  Union  is  extended  by  the  con- 
stitution forms  an  ingredient  of  the  original  cause,  it  is  in  the  power  of  congress  to  give  the 
circuit  court  jurisdiction  of  that  cause,  although  other  questions  of  fact  or  of  law  may  be  in- 
volved.   Ibid 

%  2361.  The  Bank  of  the  United  States  was  created  by  congress,  and  enjoyed  all  its  rights 
under  a  law  of  congress,  and  a  suit  by  it  was,  therefore,  a  case  arising  under  a  law  of  the 
United  States.    Ibid 

§  2862.  A  federal  court  will  enjoin  a  state  ofiicial  from  proceeding  under  an  unconstitu- 
tional state  law  to  destroy  rights  derived  under  an  act  of  congress.    Ibid 

[Notes.— See  §§  2888-2468.] 

OSBORN  V.  BANK  OF  UNITED  STATES. 
(8  Wheaton,  788>008.     1824.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Ohio. 

Statement  of  Facts. —  The  original  bill  in  this  case  was  for  an  injunction  to 
restrain  Osborn,  the  auditor  of  the  state  of  Ohio,  from  proceeding  against  the 
Bank  of  the  United  States,  under  a  state  law  of  Ohio,  passed  in  1819,  levying 
a  tax  upon  said  bank,  and  authorizing  the  auditor  to  enforce  its  collection  by 
seizing  upon  the  moneys  and  effects  of  the  bank  in  a  summary  manner.  An 
injunction  was  awarded  and  a  subpoena  issued  thereon,  which  was  served  on 
Osborn  on  September  15,  1819.  On  September  18th,  a  writ  of  injunction  was 
issued  upon  the  same  bill,  and  was  served,  according  to  the  return,  on  Harper, 
while  he  was  on  his  way  to  Columbus  with  $100,000  of  the  bank's  money, 
which  he  had  seized  under  the  authority  of  said  Osborn;  it  also  appeared  that 
the  writ  was  served  on  Osborn  before  Harper  reached  Columbus.  In  Septem- 
ber, 1820,  an  amended  bill  was  filed,  making  said  Harper  a  defendant,  and  also 
making  Cnrrie,  the  state  treasurer,  to  whom  said  money  was  deliv^red,  and  Sul- 
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livan,  his  successor  in  office,  parties,  and  praying  for  discovery,  an  injnnction, 
and  for  restoration  of  the  money  taken.  The  answer  of  Currie  admitted  the 
delivery  by  Harper  to  him  of  $98,000,  which  he  understood  to  be  for  said  tax; 
that  he  passed  the  same  to  the  credit  of  the  state,  but  the  same  being  in  dis- 
pute, he  kept  it  separate,  and,  having  resigned  his  office,  so  passed  it  over  to 
his  successor,  Sullivan.  Sullivan  denied  all  personal  knowledge  of  the  facts, 
but  admitted  notice  of  them  from  common  report;  admitted  that  he  had 
$98,000  in  his  custody,  which  he  understood  was  the  same  here  in  controversy, 
and  alleged  that  he  held  the  same  in  his  official  capacity  as  treasurer  of  the 
state  of  Ohio.  The  court  decreed  that  Osborn  and  Harper  restore  to  the  bank 
the  sum  of  $100,000,  with  interest  on  a  certain  amount  of  specie  in  the  hands 
of  Sullivan,  and  an  appeal  was  taken  to  this  court. 

Opinion  by  Marshall,  C.  J. 

At  the  close  of  the  argument,  a  point  was  suggested  of  such  vital  importance 
as  to  induce  the  court  to  request  that  it  might  be  particularly  spoken  to.  That 
point  is  the  right  of  the  bank  to  sue  in  the  courts  of  the  United  States.  It  has 
been  argued,  and  ought  to  be  disposed  of  before  we  proceed  to  the  actual  exer- 
cise of  jurisdiction,  by  deciding  on  the  rights  of  the  parties.  The  appellants 
contest  the  jurisdiction  of  the  court  on  two  grounds:  1st.  That  the  act  of 
congress  has  not  given  it.  2d.  That  under  the  constitution  congress  cannot 
give  it. 

§  3363.  The  Bank  of  the  United  States  was  hy  its  charier  given  the  right  to 
sue  in  any  circuit  court  of  the  United  States. 

1.  The  first  part  of  the  objection  depends  entirely  on  the  language  of  the  act. 
3  Stats,  at  Large,  266.  The  words  are  that  the  bank  shall  be  '*  made  able  and 
capable  in  law  "  'Ho  sue  and  be  sued,  plead  and  be  impleaded,  answer  and  be 
answered,  defend  and  be  defended,  in  all  state  courts  having  competent  ju- 
risdiction, and  in  any  circuit  court  of  the  United  States."  These  words  seem 
to  the  court  to  admit  of  but  one  interpretation.  They  cannot  be  made  plainer 
by  explanation.  They  give,  expressly,  the  right  "to  sue  and  be  sued"  "in 
every  circuit  court  of  the  United  States,"  and  it  /  would  be  difficult  to  substi- 
tute other  terms  which  would  be  more  direct  and  appropriate  for  the  purpose. 
The  argument  of  the  appellants  is  founded  on  the  opinion  of  this  court  in  Bank 
of  United  States  v.  Deveaux,  5  Cranch,  85.  In  that  case  it  was  decided  that 
the  former  Bank  of  the  United  States  was  not  enabled  by  the  act  which  incor- 
porated it  to  sue  in  the  federal  courts.  The  words  of  the  third  section  of  that 
act  (1  id.,  182)  are  that  the  bank  may  "sue  and  be  sued,"  etc.,  "in  courts  of 
record  or  any  other  place  whatsoever."  The  court  was  of  opinion  that  these 
general  words,  which  are  usual  in  all  acts  of  incorporation,  gave  only  a  general 
capacity  to  sue,  not  a  particular  privilege  to  sue  in  the  courts  of  the  United 
States;  and  this  opinion  was  strengthened  by  the  circumstance  that  the  ninth 
rule  of  the  seventh  section  of  the  same  act  subjects  the  directors,  in  case  of  excess 
in  contracting  debt,  to  be  sued  in  their  private  capacity,  "  in  any  court  of  record 
of  the  United  States,  or  either  of  them."  The  express  grant  of  jurisdiction 
to  the  federal  courts  in  this  case  was  considered  as  having  some  influence  on 
the  construction  of  the  general  words  of  the  third  section,  which  does  not  men- 
tion those  courts.  Whether  this  decision  be  right  or  wrong,  it  amounts  only 
to  a  declaration  that  a  general  capacity  in  the  bank  to  sue,  without  mentioning 
the  courts  of  the  Union,  may  not  give  a  right  to  sue  in  those  courts.  To  infer 
from  this  that  words  expressly  conferring  a  right  to  sue  in  those  courts  do  not 

give  the  right,  is  surely  a  conclusion  which  the  premises  do  not  warrant.     The 
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act  of  incorporation,  then,  confers  jurisdiction  on  the  circuit  courts  of  the 
United  States,  if  congress  can  confer  it. 

§  2364.  Whenever  a  question  to  which  the  federal  judicial  j^ower  extends 
under  the  constitution  is  involved ^  congress  has  'power  to  confer  upon  the  circuit 
court  jurisdiction  of  the  whole  cause^  notwithstanding  otfver  questions  of  law  and 
fact  are  also  involved, 

2.  We  will  now  consider  the  constitutionality  of  the  clause  in  the  act  of  in- 
corporation, which  authorizes  the  bank  to  sue  in  the  federal  courts.  In  sup- 
port of  this  clause,  it  is  said  that  the  legislative,  executive  and  judicial  powers 
of  every  well-constructed  government  are  co-extensive  with  each  other;  that 
is,  they  are  potentiall}'^  co-extensive.  The  executive  department  may  con- 
stitutionally execute  every  law  which  the  legislature  may  constitutionally 
make,  and  the  judicial  department  may  receive  from  the  legislature  the  power 
of  construing  every  such  law.  All  governments  which  are  not  extremely 
defective  in  their  organization  must  possess  within  themselves  the  means  of  ex- 
pounding as  well  as  enforcing  their  own  laws.  If  we  examine  the  constitution 
of  the  United  States,  we  find  that  its  fraraers  kept  this  great  political  principle 
in  view.  The  second  article  vests  the  whole  executive  power  in  the  president; 
and  the  third  article  declares  ^^  that  the  judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  this  constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made,  under  their  authority."  This 
clause  enables  the  judicial  department  to  receive  jurisdiction  to  the  full  extent 
of  the  constitution,  laws  and  treaties  of  the  United  States,  when  any  question 
respecting  them  shall  assume  such  a  form  that  the  judicial  power  is  capable  of 
acting  on  it.  That  power  is  capable  of  acting  only  when  the  subject  is  sub- 
mitted to  it  by  a  party  who  asserts  his  rights  in  the  form  prescribed  by  law. 
It  then  becomes  a  case,  and  the  constitution  declares  that  the  judicial  power 
shall  extend  to  all  cases  arising  under  the  constitution,  laws  and  treaties  of  the 
United  States. 

The  suit  of  The  Bank  of  the  United  States  v.  Osborn  and  others  is  a  case, 
and  the  question  is,  whether  it  arises  under  a  law  of  the  United  States.  The 
appellants  contend  that  it  does  not,  because  several  questions  may  arise  in  it 
which  depend  on  the  general  principles  of  the  law,  not  on  any  act  of  congress. 
If  this  were  sutHcient  to  withdraw  a  case  from  the  jurisdiction  of  the  federal 
courts,  almost  every  case,  although  involving  the  construction  of  a  law,  would 
be  withdrawn;  and  a  clause  in  the  constitution  relating  to  a  subject  of  vital 
importance  to  the  government,  and  expressed  in  the  most  comprehensive 
terms,  would  be  construed  to  mean  almost  nothing.  There  is  scarcely  any 
case,  every  part  of  which  depends  on  the  constitution,  laws  or  treaties  of  the 
United  States.  The  questions  whether  the  fact  alleged  as  the  foundation  of 
the  action  be  real  or  fictitious;  whether  the  conduct  of  the  plaintiff  has  been 
such  as  to  entitle  him  to  maintain  his  action;  whether  his  right  is  barred ; 
whether  he  has  received  satisfaction,  or  has  in  any  manner  released  his  claims, 
are  questions,  some  or  all  of  which  may  occur  in  almost  every  case;  and  if 
their  existence  be  sufficient  to  arrest  the  jurisdiction  of  the  court,  words  which 
seem  intended  to  be  as  extensive  as  the  constitution,  laws  and  treaties  of  the 
Union,  which  seem  designed  to  give  the  courts  of  the  government  the  construc- 
tion of  all  its  acts,  so  far  as  they  affect  the  rights  of  individuals,  would  be 
reduced  to  alnaost  nothing. 

In  those  cases  in  which  original  jurisdiction  is  given  to  the  supreme  court, 
the  judicial  power  of  the  United  States  cannot  be  exercised  in  its  appellate 
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form.  In  everj'  other  case  the  power  is  to  be  exercised  in  its  original  or  appellate 
form,  or  both,  as  the  wisdom  of  congress  may  direct.  With  the  exception  of 
these  cases  in  which  original  jurisdiction  is  given  to  this  court,  there  is  none  to 
which  the  judicial  power  extends,  from  which  the  original  jurisdiction  of  the  in- 
ferior courts  is  excluded  by  the  constitution.  Original  jurisdiction,  so  far  as  the 
constitution  gives  a  rule,  is  co-extensive  with  the  judicial  power.  We  find  in 
the  constitution  no  prohibition  to  its  exercise,  in  every  case  in  which  the  judicial 
power  can  be  exercised.  It  would  be  a  very  bold  construction  to  say  that  this 
power  could  be  applied  in  its  appellate  form  only,  to  the  most  important  class 
of  cases  to  which  it  is  applicable.  The  constitution  establishes  the  supreme 
court,  and  defines  its  jurisdiction.  It  enumerates  cases  in  which  its  jurisdiction 
is  original  and  exclusive,  and  then  defines  that  which  is  appellate,  but  does  not 
insinuate  that,  in  any  such  case,  the  power  cannot  be  exercised  in  its  original 
form  by  courts  of  original  jurisdiction.  It  is  not  insinuated  that  the  judicial 
power,  in  cases  depending  on  the  character  of  the  cause,  cannot  be  exercised 
in  the  first  instance  in  the  courts  of  the  Union,  but  must  first  be  exercised  in 
the  tribunals  of  the  state,  tribunals  over  which  the  government  of  the  Union 
has  no  adequate  control,  and  which  may  be  closed  to  any  claim  asserted  under 
a  law  of  the  United  States.  We  perceive,  then,  no  ground  on  which  the 
proposition  can  be  maintained,  that  congress  is  incapable  of  giving  the  cir- 
cuit courts  original  jurisdiction,  in  any  case  to  which  the  appellate  jurisdiction 
extends. 

We  ask,  then,  if  it  can  be  sufficient  to  exclude  this  jurisdiction,  that  the  case 
involves  questions  depending  on  general  principles?  A  cause  may  depend  on 
several  questions  of  fact  and  law.  Some  of  these  may  depend  on  the  con- 
struction of  a  law  of  the  United  States,  others  on  principles  unconnected  with 
that  law.  If  it  be  a  suflScient  foundation  for  jurisdiction,  that  the  title  or  right 
set  up  by  the  party  may  be  defeated  by  one  construction  of  the  constitution 
or  law  of  the  United  States,  and  sustained  by  the  opposite  construction,  pro- 
vided the  facts  necessary  to  support  the  action  be  made  out,  then  all  the  other 
questions  must  be  decided  as  incidental  to  this,  which  gives  that  jurisdiction. 
Those  other  questions  cannot  arrest  the  proceedings.  Under  this  construction, 
the  judicial  power  of  the  Union  extends  effectively  and  beneficially  to  that 
most  important  class  of  cases  which  depend  on  the  character  of  the  cause.  On 
the  opposite  construction,  the  judicial  power  never  can  be  extended  to  a  whole 
case,  as  expressed  by  the  constitution,  but  to  those  parts  of  cases  only  w^hich 
present  the  particular  question  involving  the  construction  of  the  constitution 
or  the  law.  We  say,  it  never  can  be  extended  to  the  whole  case,  because,  if 
the  circumstance  that  other  points  are  involved  in  it  shall  disable  congress 
from  authorizing  the  courts  of  the  Union  to  take  jurisdiction  of  the  original 
cause,  it  equally  disables  congress  from  authorizing  those  courts  to  take  juris- 
diction of  the  whole  cause,  on  an  appeal,  and  thus  will  be  restricted  to  a  single 
question  in  that  cause;  and  words  obviously  intended  to  secure  to  those  who 
claim  rights  under  the  constitution,  laws  or  treaties  of  the  United  States  a  trial 
in  the  federal  courts  will  be  restricted  to  the  insecure  remedy  of  an  appeal 
upon  an  insulated  point,  after  it  has  received  that  shape  which  may  be  given 
to  it  by  another  tribunal,  into  which  he  is  forced  against  his  will. 

We  think,  then,  that  when  a  question  to  which  the  judicial  power  of  the 

Union  is  extended  by  the  constitution  forms  an  ingredient  of  the  original 

cause,  it  is  in  the  power  of  congress  to  give  the  circuit  courts  jurisdiction  of 

that  cause,  although  other  questions  of  fact  or  of  law  may  be  involved  in  it, 
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§  2365.  The  charter  of  the  Bank  of  the  United  States  is  a  law  of  the  United 
StaieSy  a7id  congress  has  power  to  ffive  the  circuit  court  Jurisdiction  of  suits  hy 
and  against  the  said  bank. 

The  case  of  the  bank  is,  we  think,  a  very  strong  case  of  this  description. 
The  charter  of  incorporation  not  only  creates  it,  but  gives  it  every  faculty 
which  it  possesses.  The  power  to  acquire  rights  of  any  description,  to  transact 
business  of  any  description,  to  make  contracts  of  any  description,  to  sue  on 
those  contracts,  is  given  and  measured  by  its  charter,  and  that  charter  is  a  law 
of  the  United  States.  This  being  can  acquire  no  right,  make  no  contract, 
bring  no  suit,  which  is  not  authorized  by  a  law  of  the  United  States.  It  is  not 
only  itself  the  mere  creature  of  a  law,  but  all  its  actions  and  all  its  rights  are 
dependent  on  the  same  law.  Can  a  being,  thus  constituted,  have  a  case  which 
does  not  arise  literally,  as  well  as  substantially,  under  the  law?  Take  the  case 
of  a  contract,  which  is  put  as  the  strongest  against  the  bank.  When  a  bank 
sues,  the  first  question  which  presents  itself,  and  which  lies  at  the  foundation 
of  the  cause,  is,  has  this  legal  entity  a  right  to  sue?  Has  it  a  right  to  come, 
not  into  this  court  particularly,  but  into  any  court?  This  depends  on  a  law  of 
the  United  States.  The  next  question  is,  has  this  being  a  right  to  make  this 
particular  contract?  If  this  question  be  decided  in  the  negative,  the  cause  is 
determined  against  the  plaintiff;  and  this  question,  too,  depends  entirely  on  a 
law  of  the  United  States.  These  are  important  questions,  and  they  exist  in 
every  possible  case.  The  right  to  sue,  if  decided  once,  is  decided  forever,  but 
the  power  of  congress  was  exercised  antecedently  to  the  first  decision  on  that 
right,  and  if  it  was  constitutional  then,  it  cannot  cease  to  be  so  because  the 
particular  question  is  decided.  It  may  be  revived  at  the  will  6f  the  party,  and 
most  probably  would  be  renewed,  were  the  tribunal  to  be  changed.  But  the 
question  respecting  the  right  to  make  a  particular  contract,  or  to  acquire  a  par- 
ticular property,  or  to  sue  on  account  of  a  particular  injury,  belongs  to  every 
particular  case,  and  may  be  renewed  in  every  case.  The  question  forms  an 
original  ingredient  in  every  cause.  Whether  it  be  in  fact  relied  on  or  not,  in 
the  defense,  it  is  still  a  part  of  the  cause  and  may  be  relied  on.  The  right  of 
the  plaintiff  to  sue  cannot  depend  on  the  defense  which  the  defendant  may 
choose  to  set  up.  His  right  to  sue  is  anterior  to  that  defense,  and  must  depend 
on  the  state  of  things  when  the  action  is  brought.  The  questions  which  the 
case  involves,  then,  must  determine  its  character,  whether  those  questions  be 
made  in  the  cause  or  not 

The  appellants  say  that  the  case  arises  on  the  contract;  but  the  validity  of 
the  contract  depends  on  a  law  of  the  United  States,  and  the  plaintiff  is  com- 
pelled, in  every  case,  to  show  its  validity.  The  case  arises  emphatically  under 
the  law.  The  act  of  congress  is  its  foundation.  The  contract  could  never 
have  been  made  but  under  the  authority  of  that  act.  The  act  itself  is  the  first 
ingredient  in  the  case,  is  its  origin,  is  that  from  which  every  other  part  arisen 
That  other  questions  may  also  arise,  as  the  execution  of  the  contract,  or  its 
performance,  cannot  change  the  case,  or  give  it  any  other  origin  than  the  char- 
ter of  incorporation.  The  action  still  originates  in  and  is  sustained  by  that 
charter.  The  clause  giving  the  bank  a  right  to  sue  in  the  circuit  courts  of  the 
United  States  stands  on  the  same  principle  with  the  acts  authorizing  officers 
of  the  United  States  who  sue  in  their  own  names  to  sue  in  the  courts  of  the 
United  States.  The  postmaster-general,  for  example,  cannot  sue  under  that 
part  of  the  constitution  which  gives  jurisdiction  to  the  federal  courts,  in  conse- 
quence of  the  character  of  the  party,  nor  is  he  authorized  to  sue  by  the  judi- 
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ciary  act'.  1  Stats,  at  Large,  73.  He  comes  into  the  courts  of  the  Union 
under  the  authority  of  an  act  of  congress,  the  constitutionality  of  which  can 
only  be  sustained  by  the  admission  that  his  suit  is  a  case  arising  under  a  law 
of  the  United  States.  If  it  be  said  that  it  is  such  a  case,  because  a  law  of  the 
United  States  authorizes  the  contract  and  authorizes  the  suit,  the  same  reasons 
exist  with  respect  to  a  suit  brought  by  the  bank.  That,  too,  is  such  a  case; 
because  that  suit,  too,  is  itself  authorized  and  is  brought  on  a  contract  author- 
ized by  a  law  of  the  United  States.  It  depends  absolutely  on  that  law,  and 
cannot  exist  a  moment  without  its  authority. 

If  it  be  said  that  a  suit  brought  by  the  bank  may  depend  in  fact  altogether 
on  questions  unconnected  with  any  law  of  the  United  States,  it  is  equally  true 
with  respect  to  suits  brought  by  the  postmaster-general.  The  plea  in  bar  may 
be  paj'ment  if  the  suit  be  brought  on  a  bond,  or  nonrossumpsit  if  it  be  brought 
on  an  open  account,  and  no  other  question  may  arise  than  what  res[>ects  the 
complete  discharge  of  the  demand.  Yet  the  constitutionality  of  the  act  au- 
thorizing the  postmaster-general  to  sue  in  the  courts  of  the  United  States  has 
never  been  drawn  into  question.  It  is  sustained  singly  by  an  act  of  congress, 
standing  on  that  construction  of  the  constitution  which  asserts  the  right  of  the 
legislature  to  give  original  jurisdiction  to  the  circuit  court  in  cases  arising 
under  a  law  of  the  United  States.  The  clause  (id.,  322)  in  the  patent  law, 
authorizing  suits  in  the  circuit  courts  stands,  we  think,  on  the  same  principle. 
Such  a  suit  is  a  case  arising  under  a  law  of  the  United  States.  Yet  the  de- 
fendant may  not,  at  the  trial,  question  the  validity  of  the  patent,  or  make  any 
point  which  requires  the  construction  of  an  act  of  congress.  He  may  rest  his 
defense  exclusively  on  the  fact  that  he  has  not  violated  the  right  of  the  plaint- 
iff. That  this  fact  becomes  the  sole  question  made  in  the  cause  cannot  oust 
the  jurisdiction  of  the  court,  or  establish  the  position  that  the  case  does  not 
arise  under  a  law  of  the  United  States. 

It  is  said  that  a  clear  distinction  exists  between  the  party  and  the  cause ;  that 
the  party  may  originate  under  a  law  with  which  the  cause  has  no  connection ; 
and  that  congress  may,  with  the  same  propriety,  give  a  naturalized  citizen,  who 
is  the  mere  creature  of  a  law,  a  right  to  sue  in  the  courts  of  the  United  States, 
as  give  that  right  to  the  bank.  This  distinction  is  not  denied ;  and  if  the  act 
of  congress  was  a  simple  act  of  incorporation,  and  contained  nothing  more,  it 
might  be  entitled  to  great  consideration.  But  the  act  does  not  stop  with  incor- 
porating the  bank.  It  proceeds  to  bestow  upon  the  being  it  has  made  all  the 
faculties  and  capacities  which  that  being  possesses.  Every  act  of  the  bank 
grows  out  of  this  law  and  is  tested  by  it.  To  use  the  language  of  the  consti- 
tution, every  act  of  the  bank  arises  out  of  this  law. 

A  naturalized  citizen  is,  indeed,  made  a  citizen  under  an  act  of  congress,  but 
the  act  does  not  proceed  to  give,  to  regulate,  or  to  prescribe  his  capacities.  He 
becomes  a  member  of  the  society,  possessing  all  the  rights  of  a  native  citizen, 
and  standing,  in  the  view  of  the  constitution,  on  the  footing  of  a  native.  The 
constitution  does  not  authorize  congress  to  enlarge  or  abridge  those  rights. 
The  simple  power  of  the  national  legislature  is,  to  prescribe  a  uniform  rule  of 
naturalization,  and  the  exercise  of  this  power  exhausts  it  so  far  as  respects  the 
individual.  The  constitution  then  takes  him  up,  and,  among  other  rights,  ex- 
tends to  him  the  capacity  of  suing  in  the  courts  of  the  United  States,  precisely 
under  the  same  circumstances  under  which  a  native  might  sue.  He  is  dis- 
tinguishable in  nothing  from  a  native  citizen,  except  so  far  as  the  constitution 
makes  the  distinction.    The  law  makes  none.    There  is,  then,  no  resemblance 
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between  the  act  incorporating  the  bank  and  the  general  naturalization  law. 
2  Stats,  at  Large,  153.  Upon  the  best  consideration  we  have  been  able  to  be- 
stow on  this  subject,  we  are  of  opinion  that  the  clause  in  the  act  of  incorpora- 
tion, enabling  the  bank  to  sue  in  the  courts  of  the  United  States,  is  consistent 
with  the  constitution,  and  to  be  obeyed  in  all  courts. 

We  will  now  proceed  to  consider  the  merits  of  the  cause.  The  appellants 
contend  that  the  decree  of  the  circuit  court  is  erroneous:  1.  Because  no  au- 
thority is  shown  in  the  record  from  the  bank  authorizing  the  institution  or 
prosecution  of  the  suit.  2.  Because,  as  against  the  defendant  Sullivan,  there 
are  neither  proofs  nor  admissions  sufficient  to  sustain  the  decree.  3.  Because, 
upon  equitable  principles,  the  case  made  in  the  bill  does  not  warrant  a  decree 
against  either  Osborn  or  Harper  for  the  amount  of  coin  and  notes  in  the  bill 
specified  to  have  passed  through  their  hands.  4.  Because  the  defendants  are 
decreed  to  pay  interest  upon  the  coin  when  it  was  not  in  the  power  of  Osborn 
or  Harper,  and  was  stayed  in  the  hands  of  Sullivan  by  injunction.  5.  Because 
the  case  made  in  the  bill  does  not  warrant  the  interference  of  a  court  of  chan- 
cery by  injunction.  6.  Because,  if  any  case  is  made  in  the  bill  proper  for  the  in- 
terference of  a  court  of  chancery,  it  is  against  the  state  of  Ohio,  in  which  case 
the  circuit  court  could  not  exercise  jurisdiction.  7.  Because  the  decree  assumes 
that  the  Bank  of  the  United  States  is  not  subject  to  the  taxing  power  of  the 
state  of  Ohio,  and  decides  that  the  law  of  Ohio,  the  execution  of  which  is  en- 
joined, is  unconstitutional.  These  points  will  be  considered  in  the  order  in 
which  they  are  made. 

§  2366.  The  authority  of  a  regularly  licensed  practitioner  need  not  appear  in 
the  records  of  a  chancery  court  by  warrant  of  attorney ^  even  if  he  a^ie  for  a  cor- 
poration. 

1.  It  is  admitted  that  a  corporation  can  only  appear  by  attorney^  and  it  is  also 
admitted  that  the  attorney  must  receive  the  authority  of  the  corporation  to 
enable  him  to  represent  it.  It  is  not  admitted  that  this  authority  must  be  under 
seal.  On  the  contrary,  the  principle  decided  in  the  cases  of  Bank  of  Columbia 
V.  Patterson,  7  Cranch,  299,  is  supposed  to  apply  to  this  case,  and  to  show  that 
the  seal  may  be  dispensed  with.  It  is,  however,  unnecessary  to  pursue  this  in- 
quiry, since  the  real  question  is  whether  the  non-appearance  of  the  power  in  the 
record  be  error,  not  whether  the  power  was  insufficient  in  itself.  Natural  per- 
sons may  appear  in  court,  either  by  themselves  or  by  their  attorney.  But  no 
man  has  a  right  to  appear  as  the  attorney  of  another  without  the  authority  of 
that  other.  In  ordinary  cases  the  authority  must  be  produced,  because  there 
is,  in  the  nature  of  things,  uo  pritna  facie  evidence  that  one  man  is  in  fact  the 
attorney  of  another.  The  case  of  an  attorney  at  law,  an  attorney  for  the  pur- 
pose of  representing  another  in  court,  and  prosecuting  or  defending  a  suit  in  his 
name,  is  somewhat  different.  The  power  must  indeed  exist,  but  its  production 
has  not  been  considered  as  indispensable.  Certain  gentlemen,  first  licensed  by 
government,  are  admitted  by  order  of  court  to  stand  at  the  bar,  with  a  general 
capacity  to  represent  all  the  suitors  in  the  court.  The  appearance  of  any  one 
of  these  gentlemen  in  a  cause  has  always  been  received  as  evidence  of  his 
authority;  and  no  additional  evidence,  so  far  as  we  are  informed,  has  ever  been 
required.  This  practice,  we  believe,  has  existed  from  the  first  establishment  of 
our  courts,  and  no  departure  from  it  has  been  made  in  those  of  any  state,  or  of 
the  Union. 

The  argument  supposes  some  distinction,  in  this  particular,  between  a 
natural  person  and  a  corporation ;  but  the  court  can  perceive  no  reason  for 
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this  distinction.  A  corporation,  it  is  true,  can  appear  only  by  attorney,  while 
a  natural  person  may  appear  for  himself.  But  when  be  waives  this  privilege, 
and  elects  to  appear  by  attorney,  no  reason  is  perceived  why  the  same  evidence 
should  not  be  required  that  the  individual  professing  to  represent  him  has 
authority  to  do  so,  which  would  be  required  if  he  were  incapable  of  appearing 
in  person.  The  universal  and  familiar  practice,  then,  of  permitting  gentlemen 
of  the  profession  to  appear  without  producing  a  warrant  of  attorney,  forms  a 
rule  which  is  as  applicable  in  reason  to  their  appearance  for  a  corporation  as  for 
a  natural  person.  Were  it  even  otherwise,  the  practice  is  as  uniform  and  as 
ancient  with  regard  to  corporations  as  to  natural  persons.  No  case  has  ever 
occurred,  so  far  as  we  are  informed,  in  which  the  production  of  a  warrant  of 
attorney  has  been  supposed  a  necessary  preliminary  to  the  appearance  of  a  cor- 
poration, either  as  plaintiff  or  defendant,  by  a  gentleman  admitted  to  the  bar 
of  the  court.  The  usage,  then,  is  as  full  authority  for  the  case  of  a  corporation 
as  of  an  individual.  If  this  usage  ought  to  be  altered,  it  should  be  a  rule  to 
operate  prospectively,  not  by  the  reversal  of  a  decree  pronounced  in  conformity 
with  the  general  course  of  the  court,  in  a  case  in  which  no  doubt  of  the  legality 
of  the  appearance  had  ever  been  suggested. 

In  the  statute  of  jeofails  and  amendment  which  respects  this  subject,  the  non- 
appearance of  a  warrant  of  attorney  in  the  record  has  generally  been  treated 
as  matter  of  form,  and  the  thirty-second  section  of  the  judiciary  act  (1  Stats. 
at  Large,  91)  may  very  well  be  construed  to  comprehend  this  formal  defect  in 
its  general  terms  in  a  case  of  law.  No  reason  is  perceived  why  the  courts  of 
chancery  should  be  more  rigid  in  exacting  the  exhibition  of  a  warrant  of  at- 
torney than  a  court  of  law ;  and,  since  the  practice  has,  in  fact,  been  the  same 
in  both  courts,  an  appellate  court  ought,  we  think,  to  be  governed  in  both  by 
the  same  rule. 

§  2367.  In  equity  the  answer  of  one  defendant  is  evidence  against  another^ 
who  is  his  successor  and  upon  whom  his  rights  devolve, 

2.  The  second  point  is  one  on  which  the  productiveness  of  any  decree  in 
favor  of  the  plaintiffs  most  probably  depends;  for  if  the  claim  bejiot  satisfied 
with  the  money  found  in  the  possession  of  Sullivan,  it  is  at  best  uncertain 
whether  a  fund,  out  of  which  it  can  be  satisfied,  is  to  be  found  elsewhere.  In 
inquiring  whether  the  proofs  or  admissions  in  the  cause  be  sufScient  to  charge 
Sullivan,  the  court  will  look  into  the  answer  of  Currie  as  well  as  into  that  of 
Sullivan.  In  objection  to  this  course,  it  is  said  that  the  answer  of  one  defend- 
ant cannot  be  read  against  another.  This  is  generally  but  not  universally  trae. 
Where  one  defendant  succeeds  to  another,  so  that  the  right  of  the  one  de- 
volves on  the  other,  and  they  become  privies  in  estate,  the  rule  is  not  admitted 
to  apply.  Thus,  if  an  ancestor  die,  pending  a  suit,  and  the  proceedings  be  re- 
vived against  his  heir,  or  if  a  suit  be  revived  against  an  executor  or  adminis- 
trator, the  answer  of  the  deceased  person,  or  any  other  evidence,  establishing 
any  fact  against  him,  might  be  read  also  against  the  person  who  succeeds  to 
him.  So,  a  pendente  lite  purchaser  is  bound  by  the  decree,  without  being 
even  made  a  party  to  the  suit;  a  fortiori^  he  would,  if  made  a  party,  be  bound 
by  the  testimony  taken  against  the  vendor. 

In  this  case,  if  Currie  received  the  money  taken  out  of  the  bank,  and  passed 

it  over  to  Sullivan,  the  establishment  of  this  fact,  in  a  suit  against  Carrie, 

would  seem  to  bind  his  successor,  Sullivan,  both  as  a  privy  in  estate,  and  as  a 

person  getting  possession  pendente  lite,  if  the  original  suit  had  been  institated 

against  Currie.    We  can  perceive  no  difference  so  far  as  respects  the  answer 
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of  Currie,  between  the  case  supposed  and  the  case  as  it  stands.  If  Currie,  who 
was  the  predecessor  of  Sallivan,  admits  that  he  received  the  money  of  the 
bank,  the  fact  seems  to  bind  all  those  coming  in  ander  him  as  completely  as  it 
binds  himself.  This,  therefore,  appears  to  the  court  to  be  a  case  in  which,  upon 
principle,  the  answer  of  Currie  may  be  read.  His  answer  states  that  on  or 
about  the  19th  or  20th  of  September,  1819,  the  defendant  Harper  delivered  to 
him  in  coin  and  notes  the  sum  of  $08,000,  which  he  was  informed  and  believed 
to  be  the  money  levied  on  the  bank  as  a  tax,  in  pursuance  of  the  law  of  the 
state  of  Ohio.  After  consulting  counsel  on  the  question,  whether  he  ought  to 
retain  this  sum  within  his  individual  control,  or  pass  it  to  the  credit  of  the  state 
on  the  books  of  the  treasury,  he  adopted  the  latter  course,  but  retained  it  care- 
fully in  a  trunk,  separate  from  the  other  funds  of  the  treasury.  The  money 
afterwards  came  to  the  hands  of  Sullivan,  the  gentleman  who  succeeded  him 
as  treasurer,  and  gave  him  a  receipt  for  all  the  money  in  the  treasury,  includ- 
ing this,  which  was  still  kept  separate  from  the  rest. 

We  think  no  reasonable  doubt  can  be  entertained  but  that  the  $98,000,  de- 
livered by  Harper  to  Currie,  were  taken  out  of  the  bank.  Currie  understood 
and  believed  it  to  be  the  fact.  When  did  he  so  understand  and  believe  it?  At 
the  time  when  he  received  the  money.  And  from  whom  did  he  derive  his 
understanding  and  belief?  The  inference  is  irresistible  that  he  derived  it  from 
his  own  knowledge  of  circumstances,  for  they  were  of  public  notoriety,  and 
from  the  information  of  Harper.  In  the  necessary  course  of  things,  Harper, 
who  was  sent,  as  Currie  must  have  known,  on  this  business,  brings  with  him  to 
the  treasurer  of  the  state  a  sum  of  money,  which,  by  the  law,  was  to  be  taken 
out  of  the  bank,  pays  him  $98,000  thereof,  which  the  treasurer  receives  and 
keeps  as  being  money  taken  from  the  bank,  and  so  enters  it  on  the  books  of 
the  treasury.  In  a  suit  brought  against  Mr.  Currie  for  this  money  by  the  state 
of  Ohio,  if  he  had  failed  to  account  for  it,  could  any  person  doubt  the  compe- 
tency of  the  testimony  to  charge  him?  We  think  no  mind  could  hesitate  in 
such  a  case.  Currie,  then,  being  clearly  in  possession  of  this  money,  and 
clearly  liable  for  it,  we  are  next  to  look  into  Sullivan's  answer,  for  the  purpose 
of  inquiring  whether  he  admits  any  facts  which  show  him  to  be  liable  also. 
Sullivan  denies  all  personal  knowledge  of  the  transaction ;  that  is,  he  was  not 
in  office  when  it  took  place,  and  was  not  present  when  the  money  was  taken 
out  of  the  bank,  or  when  it  was  delivered  to  Currie.  But  when  he  entered  the 
treasury  office,  he  received  this  sum  of  $98,000,  separate  from  the  other  money 
of  the  treasury,  which,  he  understood  from  report,  and  was  informed  by  his 
predecessor  from  whom  he  received  it,  was  the  money  taken  out  of  the  bank. 
This  sum  has  remained  untouched  ever  since  from  respect  to  the  injunction 
awarded  by  the  court. 

We  ask  if  a  rational  doubt  can  remain  on  this  subject?  Mr.  Currie,  as  treas- 
urer of  the  state  of  Ohio,  receives  $98,000  as  being  the  amount  of  a  tax  im- 
posed by  the  legislature  of  that  state  on  the  bank  of  the  United  States;  enters 
the  same  on  the  books  of  the  treasury ;  and  the  legality  of  the  act  by  which 
the  money  was  levied  being  questioned,  puts  it  in  a  trunk  and  keeps  it  apart 
from  the  other  money  belonging  to  the  public.  He  resigns  his  office,  and  is 
succeeded  by  Mr.  Sullivan,  to  whom  he  delivers  the  money,  informing  him  at  the 
same  time  that  it  is  the  money  raised  from  the  bank;  and  Mr.  Sullivan  con- 
tinues to  keep  it  apart,  and  abstains  from  the  use  of  it,  out  of  respect  to  an 
injunction,  forbidding  him  to  pay  it  away,  or  in  any  manner  to  dispose  of  it. 
Is  it  possible  to  doubt  the  identity  of  this  money  ? 
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Even  admitting  that  the  answer  of  Carrie,  though  establishing  his  liability 
as  to  himself,  could  not  prove  even  that  fact  as  to  Sullivan,  the  answer  of  Sul- 
livan is  itself  sufficient,  we  think,  to  charge  him.  He  admits  that  these 
$98,000  were  delivered  to  him,  as  being  the  mqney  which  was  taken  out  of  the 
bank,  and  that  he  so  received  it;  for,  he  says,  he  understood  this  sum  was  the 
same  as  charged  in  the  bill;  that  his  information  was  from  report,  and  from 
his  predecessor;  and  that  the  money  has  remained  untouched,  from  respect  to 
the  injunction.  This  declaration,  then,  is  a  part  of  the  fact.  The  fact,  as 
admitted  in  his  answer,  is  not  simply  that  he  received  $98,000,  but  that  he 
received  $98,000  as  being  the  money  taken  out  of  the  bank — the  money  to 
which  the  writ  of  injunction  applied.  In  a  common  action  between  two  pri- 
vate individuals,  such  an  admission  would,  at  least,  be  sufficient  to  throw  on 
the  defendant  the  burden  of  proving  that  the  money,  which  he  acknowledges 
himself  to  have  received  and  kept  as  the  money  of  the  plaintiff,  was  not  that 
which  it  was  declared  to  be  on  its  delivery.  A  declaration,  accompanying  the 
delivery,  and  constituting  a  part  of  it,  gives  a  character  to  the  transaction,  and 
is  not  to  be  placed  on  the  same  footing  with  a  declaration  made  by  the  same 
person  at  a  different  time.  The  answer  of  Sullivan,  then,  is,  in  the  opinion  of 
the  court,  sufficient  to  show  that  these  $98,000  were  the  specific  dollars  for 
which  this  suit  was  brought.  This  sum  having  come  to  his  possession  with 
full  knowledge  of  the  fact,  in  a  separate  trunk,  unmixed  with  money,  and  with 
notice  that  an  injunction  had  been  awarded  respecting  it,  he  would  seem  to  be 
responsible  to  the  plaintiff  for  it,  unless  he  can  show  sufficient  matter  to  dis- 
charge himself. 

§  2368.  An  official  acting  under  an  unconstitutional  or  void  law  is  individ- 
tuzlly  liable. 

3.  The  next  objection  is  to  the  decree  against  Osborn  and  Harper,  as  to 
whom  the  bill  was  taken  for  confessed.  The  bill  charges  that  Osborn  employed 
John  L.  Harper  to  collect  the  tax,  who  proceeded  by  violence  to  enter  the 
office  of  discount  and  deposit  at  Chillicothe,  and  forcibly  took  therefrom 
$100,000  in  specie  and  bank-notes;  and  that,  at  the  time  of  the  seizure.  Harper 
well  knew,  and  was  duly  notified,  that  an  injunction  had  been  allowed,  which 
money  was  delivered  either  to  Currie  or  Osborn.  So  far  as  respects  Harper 
and  Osborn,  these  allegations  are  to  be  considered  as  true.  If  the  act  of  the 
legislature  of  Ohio,  and  the  official  character  of  Osborn,  constitute  a  defense, 
neither  of  these  defendants  are  liable,  and  the  whole  decree  is  erroneous;  but 
if  the  act  be  unconstitutional  and  void,  it  can  be  no  justification,  and  both 
these  defendants  are  to  be  considered  as  individuals  who  are  amenable  to  the 
laws.  Considering  them,  for  the  present,  in  this  character,  the  fact,  as  made 
out  in  the  bill,  is,  that  Osborn  employed  Harper  to  do  an  illegal  act,  and  that 
Harper  has  done  that  act;  and  that  they  are  jointly  responsible  for  it  is  su|> 
posed  to  be  as  well  settled  as  any  principle  of  law  whatever.  We  think  it 
unnecessary,  in  this  part  of  the  case,  to  enter  into  the  inquiry  respecting  the 
effect  of  the  injunction.  No  injunction  is  necessary  to  attach  responsibility  on 
those  who  conspire  to  do  an  illegal  act,  which  this  is,  if  not  justified  by  the 
authority  under  which  it  was  done. 

§  2369.  iVb  interest  can  be  alloioed  on  money  while  its  use  is  restrained  hy  an 
injunction. 

4.  The  next  objection  is  to  the  allowance  of  interest  on  the  coin,  which  con- 
stituted a  part  of  the  sum  decreed  to  the  complainants.  Had  the  complainants, 
without  the  intervention  of  a  court  of  equity,  resorted  to  their  legal  remedy 
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for  the  injury  sustained,  their  right  to  principal  and  interest  would  have  stood 
on  equal  ground.  The  same  rule  would  be  adopted  in  a  court  of  equity,  had 
the  subject  been  left  under  the  control  of  the  party  in  possession  while  the 
right  was  in  litigation.  But  the  subject  was  not  left  under  the  control  of  the 
party.  The  court  itself  interposed,  and  forbade  the  person  in  whose  possession 
the  property  was  to  make  any  use  of  it.  This  order  having  been  obeyed, 
places  the  defendant  in  the  same  situation,  so  far  as  respects  interest,  as  if  the 
court  had  taken  the  money  into  its  own  custody.  The  defendant,  in  obeying 
the  mandate  of  the  court,  becomes  its  instrument,  as  entirely  as  the  clerk  of 
the  court  would  have  been  had  the  money  been  placed  in  his  hands.  It  does 
not  appear  reasonable  that  a  decree  which  proceeds  upon  the  idea  that  the 
injunction  of  the  court  was  valid,  ought  to  direct  interest  to  be  paid  on  the 
money  which  that  injunction  restrained  the  defendant  from  using. 

§  2370.  The  federal  courts  have  the  power  to  restrain  a  state  officer  from 
acting  under  an  unconstitutional  state  laio, 

5.  The  fifth  objection  to  the  decree  is,  that  the  case  made  in  the  bill  does  not 
warrant  the  interference  of  a  court  of  chancery.  In  examining  this  question 
it  is  proper  that  the  court  should  consider  the  real  case  and  its  actual  circum- 
stances. The  original  bill  prays  for  an  injunction  against  Kalph  Osborn, 
auditor  of  the  state  of  Ohio,  to  restrain  him  from  executing  a  law  of  that 
state,  to  the  great  oppression  and  injury  of  the  complainants,  and  to  the 
destruction  of  rights  and  privileges  conferred  on  them  by  their  charter,  and  by 
the  constitution  of  the  United  States.  The  true  inquiry  is,  whether  an  injunc- 
tion can  be  issued  to  restrain  a  person,  who  is  a  state  officer,  from  performing 
any  official  act  enjoined  by  statute ;  and  whether  a  court  of  equity  can  decree 
restitution,  if  the  act  be  performed.  In  pui*suing  this  inquiry,  it  must  be 
assumed,  for  the  present,  that  the  act  is  unconstitutional,  and  furnishes  no 
authority  or  protection  to  the  officer  who  is  about  to  proceed  under  it.  This 
must  be  assumed,  because,  in  the  arrangement  of  his  argument,  the  counsel 
who  opened  the  cause  has  chosen  to  reserve  that  point  for  the  last,  and  to  con- 
tend that,  though  the  law  be  void,  no  case  is  made  out  against  the  defendants. 
AVe  suspend,  also,  the  consideration  of  the  question  whether  the  interest  of  the 
state  of  Ohio,  as  disclosed  in  the  bill,  shows  a  want  of  jurisdiction  in  the  circuit 
court  which  ought  to  have  arrested  its  proceedings.  That  question,  too,  is 
reserveil  by  the  appellants,  and  will  be  subsequently  considered.  The  sole 
inquiry,  for  the  present,  is  whether,  stripping  the  case  of  these  objections,  the 
plaintiffs  below  were  entitled  to  relief,  in  a  court  of  equity,  against  the  defend- 
ants, and  to  the  protection  of  an  injunction.  The  appellants  expressly  waive 
the  extravagant  proposition  that  a  void  act  can  afford  protection  to  the  person 
who  executes  it,  and  admits  the  liability  of  the  defendants  to  the  plaintiffs,  to 
the  extent  of  the  injury  sustained,  in  an  action  at  law.  The  question,  then,  is 
reduced  to  the  single  inquiry,  whether  the  case  is  cognizable  in  a  court  of 
equity.  If  it  is,  the  decree  must  be  affirmed,  so  far  as  it  is  supported  by  the 
evidence  in  the  cause. 

The  appellants  allege  that  the  original  bill  contains  no  allegation  which  can 

justify  the  application  for  an  injunction,  and  treat  the  declarations  of  Ralph 

Osborn,  the  auditor,  that  he  should  execute  the  law,  as  the  light  and  frivolous 

threats  of  an  individual  that  he  would  commit  an  ordinary  trespass.     But 

surely  this  is  not  the  point  of  view  in  which  the  application  for  an  injunction 

is  to  be  considered.     The  legislature  of  Ohio  had  passed  a  law  for  the  avowed 

.purpose  of  expelling  the  bank  from  the  state,  and  had  made  it  the  duty  of  the 
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auditor  to  execute  it  as  a  iTiinisterial  officer.  He  had  declared  that  be  would 
perform  this  duty.  The  law,  if  executed,  would  unquestionably  effect  its 
object,  and  would  deprive  the  bank  of  its  chartered  privileges,  so  far  as  they 
were  to  be  exercised  in  that  state.  It  must  expel  the  bank  from  the  state;  and 
this  is,  we  think,  a  conclusion  which  the  court  might  rightfully  draw  from  the 
law  itself.  That  the  declarations  of  the  auditor  would  be  fulfilled  did  not 
admit  of  reasonable  doubt.  It  was  to  be  expected  that  a  person  continuing  to 
hold  an  office  would  perform  a  duty  enjoined  by  his  government,  which  was 
completely  within  his  power.  This  duty  was  to  be  repeated  until  the  bank 
should  abandon  the  exercise  of  its  chartered  rights. 

To  treat  this  as  a  common  casual  trespass  would  be  to  disregard  entirely  its 
true  character  and  substantial  merits.  The  application  to  the  court  was  to 
interpose  its  writ  of  injunction  to  protect  the  bank,  not  from  the  casual  tres- 
pass of  an  individual,  who  might  not  perform  the  act  he  threatened,  but  from 
the  total  destruction  of  its  franchise,  of  its  chartered  privileges,  so  far  as  re- 
spected the  state  of  Ohio.  It  was  morally  certain  that  the  auditor  would 
proceed  to  execute  the  law,  and  it  was  morally  certain  that  the  effect  must  bo 
the  expulsion  of  the  bank  from  the  state.  An  annual  charge  of  $100,000  would 
more  than  absorb  all  the  advantages  of  the  privilege,  and  would,  consequently, 
annul  it. 

The  appellants  admit  that  injunctions  are  often  awarded  for  the  protection 
of  parties  in  the  enjoyment  of  a  franchise,  but  deny  that  one  has  ever  been 
granted  in  such  a  case  as  this.  But,  although  the  precise  case  may  never  have 
occurred,  if  the  same  principle  applies,  the  same  remedy  ought  to  be  afforded. 
The  interference  of  the  court  in  this  class  of  cases  has  most  frequently  been  to 
restrain  a  person  from  violating  an  exclusive  privilege,  by  participating. in  it. 
But  if,  instead  of  a  continued  participation  in  the  privilege,  the  attempt  be  to 
disable  the  party  from  using  it,  is  not  the  reason  for  the  interference  of  the 
court  rather  strengthened  than  weakened?  Had  the  privilege  of  the  bank 
been  exclusive,  the  argument  admits  that  any  other  person,  or  company,  might 
have  been  enjoined,  according  to  the  regular  course  of  the  court  of  chancery, 
from  using  or  exercising  the  same  business.  Why  would  such  person  or  com- 
pany have  been  enjoined?  To  prevent  a  permanent  injury  from  being  done  to 
the  party  entitled  to  the  franchise  or  privilege;  which  injury,  the  appellants 
say,  cannot  be  estimated  in  damages.  It  requires  no  argument  to  prove  that 
the  injury  is  greater,  if  the  whole  privilege  be  destroyed,  than  if  it  be  divided; 
and,  so  far  as  respects  the  estimate  of  damages,  although  precise  accuracy  may 
not  be  attained,  yet  a  reasonable  calculation  may  be  made  of  the  amount  of 
the  injury,  so  as  to  satisfy  the  court  and  jury.  It  will  not  be  pretended  that, 
in  such  a  case,  an  action  at  law  could  not  be  maintained,  or  that  the  materials 
do  not  exist  on  which  a  verdict  might  be  found,  and  a  judgment  rendered. 
But  in  this,  and  many  other  cases  of  continuing  injuries,  as  in  the  case  of 
repeated  ejectments,  a  court  of  chancery  will  interpose.  The  injury  done  by 
denying  to  the  bank  the  exercise  of  its  franchise  in  the  state  of  Ohio  is  as  diffi- 
cult to  calculate  as  the  injury  done  by  participating  in  an  exclusive  privilege. 
The  single  act  of  levying  the  tax,  in  the  first  instance,  is  the  cause  of  an  action 
at  law;  but  that  affords  a  remedy  only  for  the  single  act,  and  is  not  equal  to 
the  remedy  in  chancery,  which  prevents  its  repetition,  and  protects  the  privi- 
lege. The  same  conservative  principle  which  induces  the  court  to  interpose 
its  authority  for  the  protection  of  exclusive  privileges,  to  prevent  the  commis- 
sion of  waste,  even  in  some  cases  of  trespass,  and  in  many  cases  of  destruction, 
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will,  we  think,  apply  to  this.  Indeed,  trespass  is  destruction,  where  there  is  no 
privity  of  estate. 

§  2%71.  Though  the  principal  is  beyond  the  reach  of  process^  the  law  will 
afford  a  remedy  against  the  agent. 

If  the  state  of  Ohio  could  have  been  made  a  party  defendant,  it  can  scarcely 
be  denied  that  this  would  be  a  strong  case  for  an  injunction.  The  objection  is, 
that,  as  the  real  party  cannot  be  brought  before  the  court,  a  suit  cannot  be  sus- 
tained against  the  agents  of  that  party ;  and  cases  have  been  cited  to  show 
that  a  court  of  chancery  will  not  make  a  decree,  unless  all  those  who  are  sub- 
stantially interested  be  made  parties  to  the  suit.  This  is  certainly  true  where 
it  is  in  the  power  of  the  plaintiff  to  make  them  parties;  but  if  the  person  who 
is  the  real  principal,  the  person  who  is  the  true  source  of  the  mischief,  by  whose 
power  and  for  whose  advantage  it  is  done,  be  himself  above  the  law,  be  exempt 
from  all  judicial  process,  it  would  be  subversive  of  the  best  established  prin- 
ciples to  say  that  the  laws  could  not  afford  the  same  remedies  against  the  agent 
employed  in  doing  the  wrong  which  they  would  afford  against  him  could  his 
principal  be  joined  in  the  suit.  It  is  admitted  that  the  privilege  of  the  prin- 
cipal is  not  communicated  to  the  agent;  for  the  appellants  acknowledge  that 
an  action  at  law  would  lie  against  the  agent,  in  which  full  compensation  ought 
to  be  made  for  the  injury.  It  being  admitted,  then,  that  the  agent  is  not 
privileged  by  his  connection  with  his  principal,  that  he  is  responsible  for  his 
own  act,  to  the  full  extent  of  the  injury,  why  should  not  the  preventive  power 
of  the  court  also  be  applied  to  him?  Why  may  it  not  restrain  him  from  the 
commission  of  a  wrong  which  it  would  punish  him  for  committing?  We  put 
out  of  view  the  character  of  the  principal  as  a  sovereign  state,  because  that  is 
made  a  distinct  point,  and  consider  the  question  singly  as  respects  the  want  of 
parties.  Now,  if  the  party  before  the  court  would  be  responsible  for  the  whole 
injury,  why  may  he  not  be  restrained  from  its  commission,  if  no  other  party 
can  be  brought  before  the  court?  The  appellants  found  their  distinction  on 
the  legal  principle  that  all  trespasses  are  several  as  well  as  joint,  without  inquiry 
into  the  validity  of  this  reason,  if  true.  We  ask,  if  it  be  true?  Will  it  be  said 
that  the  action  of  trespass  is  the  only  remedy  given  for  this  injury?  Can  it  be 
denied  that  an  action  on  the  case  for  money  had  and  received  to  the  plaintiff's 
use  might  be  maintained?  We  think  it  cannot;  and  if  such  an  action  might  be 
maintained,  no  plausible  reason  suggests  itself  to  us  for  the  opinion  that  an  in- 
junction may  not  be  awarded  to  restrain  the  agent  with  as  much  propriety  as  it 
might  be  awarded  to  restrain  the  principal,  could  the  principal  be  made  a  party. 

§  2372.  An  agent  will  be  restrained  from  paying  over  money  to  a  principal 
who  is  exempt  from  judicial  process. 

We  think  the  reason  for  an  injunction  is  much  stronger  in  the  actual  than  it 
would  be  in  the  supposed  case.  In  the  regular  course  of  things,  the  agent 
would  pay  over  the  money  immediately  to  hisf  principal,  and  would  thus  place 
it  beyond  the  reach  of  the  injured  party,  since  his  principal  is  not  amenable  to 
the  law.  The  remedy  for  the  injury  would  be  against  the  agent  only ;  and 
what  agent  could  make  compensation  for  such  an  injury?  The  remedy  would 
have  nothing  real  in  it.  It  would  be  a  remedy  in  name  only,  not  in  substance. 
This  alone  would,  in  our  opinion,  be  a  sufficient  reason  for  a  court  of  equity. 
The  injury  would,  in  fact,  be  irreparable;  and  the  cases  are  innumerable  in 
which  injunctions  are  awarded  on  this  ground.  But,  were  it  even  to  be  admit- 
ted that  the  injunction,  in  the  first  instance,  was  improperly  awarded,  and  that 
the  original  bill  could  not  be  maintained,  that  would  not,  we  think,  materially 

6SS 


§§2378,2874        CONSTITUTION  AND  LAWS. -THE  JUDICIARY. 

affect  the  case.  An  amended  and  supplemental  bill,  making  nevr  parties,  bas 
been  filed  in  the  cause,  and  on  that  bill,  with  the  proceedings  under  it,  the  decree 
was  pronounced.  The  question  is  whether  that  bill  and  those  proceedings  sup- 
port the  decree.  The  case  they  make  is,  that  the  money  and  notes  of  the 
plaintiffs  in  the  circuit  court  have  been  taken  from  them  without  authority,  and 
are  in  possession  of  one  of  the  defendants,  who  keeps  them  separate  and  apart 
from  all  other  money  and  notes.  It  is  admitted  that  this  defendant  would  be 
liable  for  the  whole  amount  in  an  action  at  law;  but  it  is  denied  that  he 
is  liable  in  a  court  of  equity. 

§  2373.  A  court  of  equity  will  always  interpose  to  prevent  the  transfer  of  a 
specific  article^  which,  if  transferred^  will  be  lost  to  the  owner. 

We  think  it  a  case  in  which  a  court  of  equity  ought  to  interpose,  and  that 
there  are  several  grounds  on  which  its  jurisdiction  may  be  placed.  One,  which 
nppears  to  be  ample  for  the  purpose,  is,  that  a  court  will  always  interpose  to 
prevent  the  transfer  of  a  specific  article,  which,  if  transferred,  will  be  lost  to 
the  owner.  Thus,  the  holder  of  negotiable  securities,  indorsed  in  the  usual 
manner,  if  he  has  acquired  them  fraudulently,  will  be  enjoined  from  negotiating 
them;  because,  if  negotiated,  the  maker  or  indorser  must  pay  them.  1  Mad., 
154,  155.  Thus,  too,  a  transfer  of  stock  will  be  restrained  in  favor  of  a  person 
having  the  real  property  in  the  article.  In  these  cases,  the  injured  party  would 
have  his  remedy  at  law;  and  the  probability  that  this  remedy  would  be  ade- 
quate is  stronger  in  the  cases  put  in  the  books  than  in  this,  where  the  sum  is  so 
greatl}^  beyond  the  capacity  of  an  ordinary  agent  to  pay.  But  it  is  the  prov- 
ince of  a  court  of  equity,  in  such  cases,  to  arrest  the  injury  and  prevent  the 
wrong.  The  remedy  is  more  beneficial  and  complete  than  the  law  can  give. 
The  money  of  the  bank,  if  mingled  with  the  other  money  in  the  treasury  and  put 
into  circulation,  would  be  totally  lost  to  the  owners;  and  the  reason  for  an.  in- 
junction is  at  least  as  strong  in  such  a  case  as  in  the  case  of  a  negotiable  note. 

§  2374.  Although  a  state  cannot  he  sued^  its  officers  may  be.  The  fact  thai 
the  state  is  interested  in  the  proceedings  does  not  oust  the  jurisdiction  of  the  fed- 
eral courty  if  the  state  is  not  actually  made  a  party  defendant  on  the  reco7'd. 

6.  We  proceed  now  to  the  sixth  point  made  by  the  appellants,  which  is,  that 
if  any  case  is  made  in  the  bill,  proper  for  the  interference  of  a  court  of  chan- 
cery, it  is  against  the  state  of  Ohio,  in  which  case  the  circuit  court  could  not 
exercise  jurisdiction.  The  bill  is  brought,  it  is  said,  for  the  purpose  of  protect- 
ing the  bank  in  the  exercise  of  a  franchise  granted  by  a  law  of  the  United 
States,  which  franchise  the  state  of  Ohio  asserts  a  right  to  invade  and  is  about 
to  invade.  It  prays  the  aid  of  the  court  to  restrain  the  officers  of  the  state 
from  executing  the  law.  It  is,  then,  a  controversy  between  the  bank  and  the 
state  of  Ohio.  The  interest  of  the  state  is  direct  and  immediate,  not  conse- 
quential. The  process  of  the  court,  though  not  directed  against  the  state  by 
name,  acts  directly  upon  it  by  restraining  its  officers.  The  process,  therefore, 
is  substantially,  though  not  in  form,  against  the  state,  and  the  court  ought  not 
to  proceed  without  making  the  state  a  party.  If  this  cannot  be  done  the  court 
cannot  take  jurisdiction  of  the  cause.  The  full  pressure  of  this  argument  is 
felt  and  the  diificulties  it  presents  are  acknowledged.  The  direct  interest  of 
the  state  in  the  suit,  as  brought,  is  admitted;  and  had  it  been  in  the  power  of 
the  bank  to  make  it  a  party,  perhaps  no  decree  ought  to  have  been  pronounced 
in  the  cause  until  the  state  was  before  the  court.  But  this  was  not  in  the 
power  of  the  bank.    The  eleventh  amendment  of  the  constitution  has  exempted 

a  state  from  the  suits  of  citizens  of  other  states  or  aliens,  and  the  very  difficult 
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question  is  to  be  decided,  whether,  in  such  a  case,  the  court  may  act  upon  the 
^ents  employed  by  the  state  and  on  the  property  in  their  hands. 

Before  we  try  this  question  by  the  constitution  it  may  not  be  time  misapplied 
if  we  pause  for  a  moment  and  reflect  on  the  relative  situation  of  the  Union  with 
its  members  should  the  objection  prevail.  A  denial  of  jurisdiction  forbids  all 
inquiry  into  the  nature  of  the  case.  It  applies  to  cases  perfectly  clear  in  them- 
selves; to  cases  where  the  government  is  in  the  exercise  of  its  best  established 
and  most  essential  powers,  as  Avell  as  to  those  which  may  be  deemed  question- 
able. It  asserts  that  the  agents  of  a  state,  alleging  the  authority  of  a  law  void 
in  itself  because  repugnant  to  the  constitution,  may  arrest  the  execution  of  any 
law  in  the  United  States.  It  maintains  that,  if  a. state  shall  impose  a  fine  or 
penalty  on  any  person  employed  in  the  execution  of  any  law  of  the  United 
States,  it  may  levy  that  fine  or  penalty  by  a  ministerial  ofiBoer,  without  the 
sanction  even  of  its  own  courts;  and  that  the  individual,  though  he  perceives 
the  approaching  danger,  can  obtain  no  protection  from  the  judicial  department 
of  the  government.  The  carrier  of  the  mail,  the  collector  of  the  revenue,  the 
marshal  of  a  district,  the  recruiting  officer,  may  all  be  inhibited,  under  ruinous 
penalties,  from  the  performance  of  their  respective  duties;  the  warrant  of  a 
ministerial  officer  may  authorize  the  collection  of  these  penalties,  and  the  per- 
son thus  obstructed  in  the  performance  of  his  duty  may  indeed  resort  to  his 
action  for  damages  after  the  infliction  of  the  injury,  but  cannot  avail  himself  of 
the  preventive  justice  of  the  nation  to  protect  him  in  the  performance  of  his 
duties.  Each  member  of  the  Union  is  capable,  at  its  will,  of  attacking  the 
nation,  of  arresting  its  progress  at  every  step,  of  acting  vigorously  and  effectu- 
ally in  the  execution  of  its  designs,  while  the  nation  stands  naked,  stripped  of 
its  defensive  armor,  and  incapable  of  shielding  its  agent  or  executing  its  laws 
otherwise  than  by  proceedings  which  are  to  take  place  after  the  mischief  is 
perpetrated,  and  which  must  often  be  ineffectual,  from  the  inability  of  the 
agents  to  make  compensation. 

These  are  said  to  be  extreme  cases ;  but  the  case  at  bar,  had  it  been  put  by 
way  of  illustration  in  argument,  might  have  been  termed  an  extreme  case ; 
and,  if  a  penalty  on  a  revenue  officer,  for  performing  his  duty,  be  more  obvi- 
ously wrong  than  a  penalty  on  the  bank,  it  is  a  difference  in  degree,  not  in  prin- 
ciple. Public  sentiment  would  be  more  shocked  by  the  infliction  of  a  penalty 
on  a  public  officer  for  the  performance  of  his  duty  than  by  the  infliction  of 
this  penalty  on  a  bank,  which,  while  carrying  on  the  fiscal  operations  of  the 
^vernment,  is  also  transacting  its  own  business;  but  in  both  cases  the  officer 
levying  the  penalty  acts  under  a  void  authority,  and  the  power  to  restrain  him 
is  denied  as  positively  in  the  one  as  in  the  other.  The  distinction  between  any 
extreme  case  and  that  which  has  actually  occurred,  if,  indeed,  any  difference  of 
principle  can  be  supposed  to  exist  between  them,  disappears  when  considering 
the  question  of  jurisdiction;  for  if  the  courts  of  the  United  States  cannot 
righttully  protect  the  agents  who  execute  every  law  authorized  by  the  consti* 
tution  from  the  direct  action  of  state  agents  in  the  collection  of  penalties,  they 
-cannot  rightfully  protect  those  who  execute  any  law. 

The  question,  then,  is,  whether  the  constitution  of  the  United  States  has  pro- 
vided a  tribunal  which  can  peacefully  and  rightfully  protect  those  who  are 
employed  in  carrying  into  execution  the  laws  of  the  Union,  from  the  attempts 
of  a  particular  state  to  resist  the  execution  of  those  laws.  The  state  of  Ohio 
denies  the  existence  of  this  power,  and  contends  that  no  preventive  proceedings 

whatever,  or  proceedings  against  the  very  property  which  may  have  been  seized 
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by  the  agent  of  a  state,  can  be  sustained  against  such  agent,  because  they  would 
be  substantially  against  the  state  itself,  in  violation  of  the  eleventh  amend- 
ment of  the  constitution.  That  the  courts  of  the  Union  cannot  entertain  a 
suit  brought  against  a  state  by  an  alien  or  the  citizen  of  another  state  is  not 
to  be  controverted.  Is  a  suit  brought  against  an  individual,  for  any  cause 
whatever,  a  suit  against  a  state  in  the  sense  of  the  constitution? 

The  eleventh  amendment  is  the  limitation  of  a  power  supposed  to  be  granted 
in  the  original  instrument;  and  to  understand  accurately  the  extent  of  the  lim- 
itation, it  seems  proper  to  define  the  power  that  is  limited.  The  words  of  the 
constitution,  so  far  as  they  respect  this  question,  are:  "The  judicial  power 
shall  extend  to  controversies  between  two  or  more  states,  between  a  state  and 
citizens  of  another  state,  and  between  a  state  and  foreign  states,  citizens  or 
subjects."  A  subsequent  clause  distributes  the  power  previously  granted,  and 
assigns  to  the  supreme  court  original  jurisdiction  in  those  cases  in  which  "a 
state  shall  be  a  party."  The  words  of  the  eleventh  amendment  are :  "  The 
judicial  power  of  the  United  States  shall  not  be  construed  to  extend  to  any 
suit  in  law  or  equity  commenced  or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  state,  or  by  citizens  or  subjects  of  a  foreign  state." 

The  Bank  of  the  United  States  contends  that,  in  all  cases  in  which  jurisdio- 
tion  depends  on  the  character  of  the  party,  reference  is  made  to  the  party  on 
the  record,  not  to  one  who  may  be  interested,  but  is  not  shown  by  the  record 
to  be  a  party.  The  appellants  admit  that  the  jurisdiction  of  the  court  is  not 
ousted  by  any  incidental  or  consequential  interest  which  a  state  may  have  in 
the  decision  to  be  made,  but  is  to  be  considered  as  a  party  where  the  decision 
acts  directly  and  immediately  upon  the  state,  through  its  otficers.  If  this  ques- 
tion were  to  be  determined  on  the  authority  of  English  decisions,  it  is  believed 
tbat  no  case  can  be  adduced  where  any  person  has  been  considered  as  a  party 
who  is  not  made  so  in  the  record.  But  the  court  will  not  review  those  decis- 
ions, because  it  is  thought  a  question  growing  out  of  the  constitution  of  the 
United  States  requires  rather  an  attentive  consideration  of  the  words  of  that 
instrument  than  of  the  decisions  of  analogous  questions  by  the  courts  of  any 
other  country. 

§  2375.  Coniroversies  between  two  or  more  states. 

Do  the  provisions,  then,  of  the  AnJerican  constitution  respecting  controversies 
to  which  a  state  may  be  a  party  extend,  on  a  fair  construction  of  that  instru- 
ment, to  cases  in  which  the  state  is  not  a  party  on  the  record?  The  first  in 
the  enumeration  is  a  controversy  between  two  or  more  states.  There  are  not 
many  questions  in  which  a  state  would  be  supposed  to  take  a  deeper  or  more 
immediate  interest  than  in  those  which  decide  on  the  extent  of  her  territory. 
Yet  the  constitution,  not  considering  the  state  as  a  party  to  such  controversies^ 
if  not  plaintiff  or  defendant  on  the  record,  has  expressly  given  jurisdiction  in 
those  between  citizens  claiming  lands  under  grants  of  different  states.  If  each 
state,  in  consequence  of  the  influence  of  a  decision  on  her  boundary,  had  been 
considered  by  the  framers  of  the  constitution  as  a  party  to  that  controversy, 
the  express  grant  of  jurisdiction  would  have  been  useless.  The  grant  of  it  cer- 
tainly  proves  that  the  constitution  does  not  consider  the  state  as  a  party  in  such 
a  case. 

Jurisdiction  is  expressly  granted  in  those  cases  only  where  citizens  of  the 
same  state  claim  lands  under  grants  of  different  states.  If  the  claimants  be 
citizens  of  different  states,  the  court  takes  jurisdiction  for  that  reason.  Stilly 
the  right  of  the  state  to  grant  is  the  essential  point  in  dispute;  and  in  tbat 
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point  the  state  is  deeply  interested.  If  that  interest  converts  the  state  into  a 
party,  there  is  an  end  of  the  cause;  and  the  constitution  will  be  construed  to 
forbid  the  circuit  courts  to  take  cognizance  of  questions  to  which  it  was  thought 
necessary  expressly  to  extend  their  jurisdiction,  even  when  the  controversy 
arose  between  citizens  of  the  same  state.  We  are  aware  that  the  application 
of  these  cases  may  be  denied,  because  the  title  of  the  state  comes  on  incident- 
ally, and  the  appellants  admit  the  jurisdiction  of  the  court  where  its  judgment 
does  not  act  directly  upon  the  property  or  interests  of  the  state ;  but  we  deemed 
it  of  some  importance  to  show  that  the  framers  of  the  constitution  contem- 
plated the  distinction  between  cases  in  which  a  state  was  interested  and  those 
in  which  it  was  a  party,  and  made  no  provision  for  a  case  of  interest,  without 
being  a  party  on  the  record.  In  cases  where  a  state  is  a  party  on  the  record, 
the  question  of  jurisdiction  is  decided  by  inspection.  If  jurisdiction  depend, 
not  on  this  plain  fact,  but  on  the  interest  of  the  state,  what  rule  has  the  con- 
Btitulion  given  by  which  this  interest  is  to  be  measured?  If  no  rule  be  given, 
is  it  to  be  settled  by  the  court?  If-  so,  the  curious  anomaly  is  presented,  of  a 
court  examining  the  whole  testimony  of  a  cause,  inquiring  into,  and  deciding 
on,  the  extent  of  a  state's  interest,  without  having  a  right  to  exercise  any  juris- 
diction in  the  case.  Can  this  inquiry  be  made  without  the  exercise  of  juris- 
diction ? 

§  2376.  Controversies  between  a  state  and  citizens  of  other  states. 

The  next  in  the  enumeration  is  a  controversy  between  a  state  and  the  citi- 
zens of  another  state.  Can  this  case  arise  if  the  state  be  not  a  party  on  the 
record?  If  it  can,  the  question  recurs,  what  degree  of  interest  shall  be  suffi- 
cient to  change  the  parties,  and  arrest  the  proceedings  against  the  individual? 
Controversies  respecting  boundary  have  lately  existed  between  Virginia  and 
Tennessee,  between  Kentucky  and  Tennessee,  and  now  exist  between  New 
York  and  New  Jersey.  Suppose,  while  such  a  controversy  is  pending,  the  col- 
lecting officer  of  one  state  should  seize  property  for  taxes  belonging  to  a  man 
who  supposes  hinlself  to  reside  in  the  other  state,  and  who  seeks  redress  in  the 
federal  court  of  that  state  in  which  the  officer  resides.  The  interest  of  the 
state  is  obvious.  Yet  it  is  admitted  that  in  such  a  case  the  action  would  lie, 
because  the  officer  might  be  treated  as  a  trespasser,  and  the  verdict  and  judg- 
ment against  him  would  not  act  directly  on  the  property  of  the  state.  That  it 
would  not  so  act  may,  perhaps,  depend  on  circumstances.  The  officer  may 
retain  the  amount  of  the  taxes  in  his  hands,  and,  on  the  proceedings  of  the 
Btate  against  him,  may  plead  in  bar  the  judgment  of  a  court  of  competent 
jurisdiction.  If  this  plea  ought  to  be  sustained,  and  it  is  far  from  being  certain 
that  it  ought  not,  the  judgment  so  pleaded  would  have  acted  directly  on  the 
revenue  of  the  state  in  the  hands  of  its  officer.  And  yet  the  argument  admits 
that  the  action  in  such  a  case  would  be  sustained.  But  suppose,  in  such  a  case, 
the  party  conceiving  himself  to  be  injured,  instead  of  bringing  an  action  sound- 
ing in  damages,  should  sue  for  the  specific  thing,  while  yet  in  possession  of  the 
seizing  officer.  It  being  admitted,  in  argument,  that  the  action  sounding  in 
damages  would  lie,  we  are  unable  to  perceive  the  line  of  distinction  between 
that  and  the  action  of  detinue.  Yet  the  latter  action  would  claim  the  specific 
article  seized  for  the  tax,  and  would  obtain  it,  should  the  seizure  be  deemed 
tinlawfuL 

It  would  be  tedious  to  pursue  this  part  of  the  inquiry  further,  and  it  would 
be  useless,  because  every  person  will  perceive  that  the  same  reasoning  is  appli- 
cable to  all  the  other  enumerated  controversies  to  which  a  state  may  be  a  party. 
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The  principle  may  be  illustrated  by  a  reference  to  those  other  controversies 
where  jurisdiction  depends  on  the  party.  But  before  we  review  them,  we  will 
notice  one  where  the  nature  of  the  controversy  is,  in  some  degree,  blended  with 
the  character  of  the  party. 

§  2377.  Suits  against  foreign  ministers. 

If  a  suit  be  brought  against  a  foreign  minister,  the  supreme  court  alone  has 
original  jurisdiction,  and  this  is  shown  on  the  record.  But,  suppose  a  suit  to 
be  brought  which  affects  the  interest  of  a  foreign  minister,  or  by  which  the 
person  of  his  secretary,  or  of  his  servant,  is  arrested.  The  minister  does  not^ 
by  the  mere  arrest  of  his  secretary,  or  his  servant,  become  a  party  to  this  suit, 
but  the  actual  defendant  pleads  to  the  jurisdiction  of  the  court,  and  asserts  bis 
privilege.  If  the  suit  affects  a  foreign  minister,  it  must  be  dismissed,  not  be- 
cause he  is  a  party  to  it,  but  because  it  affects  him.  The  language  of  .the  con- 
stitution in  the  two  cases  is  different.  This  court  can  take  cognizance  of  all 
cases  "affecting"  foreign  ministers;  and,  therefore,  jurisdiction  does  not  de- 
pend on  the  party  named  in  the  record.  But  this  language  changes  when  the 
enumeration  proceeds  to  states.  Why  this  change?  The  answer  is  obvious. 
In  the  case  of  foreign  ministers,  it  was  intended,  for  reasons  which  all  compre- 
hend, to  give  the  national  courts  jurisdiction  over  all  cases  by  which  they  were 
in  any  manner  affected.  In  the  case  of  states,  whose  immediate  or  remote 
interests  were  mixed  up  with  a  multitude  of  cases,  and  who  might  be  affected 
in  an  almost  infinite  variety  of  ways,  it  was  intended  to  give  jurisdiction  in 
those  cases  only  to  which  they  were  actual  parties. 

§  2378.  CorUromrsies  to  which  the  United  States  is  paHy, 

In  proceeding  with  the  cases  in  which  jurisdiction  depends  on  the  character 
of  the  party,  the  first  in  the  enumeration  is,  "  controversies  to  which  the  United 
States  shall  be  a  party."  Does  this  provision  extend  to  the  cases  where  the 
United  States  are  not  named  in  the  record,  but  claim,  and  are  actually  entitled 
,to,  the  whole  subject  in  controversy?  Let  us  examine  this  question.  Suits 
brought  by  the  postmaster-general  are  for  money  due  to  the  United  States.  The 
nominal  plaintiff  has  no  interest  in  the  controversy,  and  the  United  States  are 
the  only  real  party.  Yet  these  suits  could  not  be  instituted  in  the  courts  of 
the  Union  under  that  clause  which  gives  jurisdiction  in  all  cases  to  which  the 
United  States  are  a  party;  and  it  was  found  necessary  to  give  the  court  juris- 
diction over  them,  as  being  cases  arising  under  a  law  of  the  United  States. 

§  2379.  Controversies  between  citizens  of  different  states. 

The  judicial  power  of  the  Union  is  also  extended  to  controversies  between 
citizens  of  different  states;  and  it  has  been  decided  that  the  character  of  the 
parties  must  be  shown  on  the  record.    Does  this  provision  depend  on  the  char- 
acter of  those  whose  interest  is  litigated,  or  of  those  who  are  parties  on  the 
record?    In  a  suit,  for  example,  brought  by  or  against  an  executor,  the  creditors 
or  legatees  of  his  testator  are  the  persons  really  concerned  in  interest;  but  it  has 
never  been  suspected  that  if  the  executor  be  a  resident  of  another  state,  the 
jurisdiction  of  the  federal  courts  could  be  ousted  by  the  fact  that  the  creditors 
or  legatees  were  citizens  of  the  same  state  with  the  opposite  party.    The  uni- 
versally received  construction  in  this  case  is,  that  jurisdiction  is  neither  given 
nor  ousted  by  the  relative  situation  of  the  parties  concerned  in  interest,  but  by 
the  relative  situation  of  the  parties  named  on  the  record.    Why  is  this  con- 
struction universal?    Ko  case  can  be  imagined  in  which  the  existence  of  an 
interest  out  of  the  party  on  the  record  is  more  unequivocal  than  in  that  which 
has  been  just  stated.     Why,  then,  is  it  universally  admitted  that  this  interest 
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in  no  manner  affects  the  jurisdiction  of  the  court?  The  plain  and  obvious  an- 
swer is,  because  the  jurisdiction  of  the  court  depends,  not  upon  this  interest, 
bat  upon  the  actual  party  on  the  record.  Were  a  state  to  be  the  sole  legatee, 
it  will  not,  we  presume,  be  alleged  that  the  jurisdiction  of  the  court,  in  a  suit 
against  the  executor,  would  be  more  affected  by  this  fact  than  by  the  fact  that 
any  other  person,  not  suable  in  the  courts  of  the  Union,  was  the  sole  legatee. 
Yet,  in  such  a  case,  the  court  would  decide  directly  and  immediately  on  the  in- 
terest of  the  state.  This  principle  might  be  further  illustrated  by  showing  that 
jurisdiction,  where  it  depends  on  the  character  of  the  party,  is  never  conferred 
in  consequence  of  the  existence  of  an  interest  in  a  party  not  named ;  and  by 
showing  that,  under  the  distributive  clause  of  the  second  section  of  the  third 
article,  the  supreme  court  could  never  take  original  jurisdiction,  in  consequence 
of  an  interest  in  a  pdrty  not  named  in  the  record. 

§  2380.  In  all  cases  where  jurisdiction  depends  on  the  party^  it  is  the  party 
named  in  the  record. 

But  the  principle  seems  too  well  established  to  require  that  more  time  should 
be  devoted  to  it.  It  may,  wo  think,  be  laid  down  as  a  rule  which  admits  of  no 
exception,  that,  in  all  cases  where  jurisdiction  depends  on  the  party,  it  is  the 
party  named  in  the  record.  Consequently,  the  eleventh  amendment,  which  re- 
strains the  jurisdiction  granted  by  the  constitution  over  suits  against  states,  is, 
of  necessity,  limited  to  those  suits  in  which  a  state  is  a  party  on  the  record. 
The  amendment  has  its  full  effect,  if  the  constitution  be  construed  as  it  would 
have  been  construed  had  the  jurisdiction  of  the  court  never  been  extended  to 
suits  brought  against  a  state,  by  the  citizens  of  another  state,  or  by  aliens.  The 
state  not  being  a  party  on  the  record,  and  the  court  having  jurisdiction  over 
those  who  are  parties  on  the  record,  the  true  question  is  not  one  of  jurisdiction, 
but  whether,  in  the  exercise  of  its  jurisdiction,  the  court  ought  to  make  a  decree 
against  the  defendants;  whether  they  are  to  be  considered  as  having  a  real  in- 
terest, or  as  being  only  nominal  parties. 

§  2381.  In  proceedings  against  state  officers^  foicnded  upon  their  action  in  ex- 
ecuting an  unconstitutional  state  laWy  such  officers  are  regarded  as  the  real  parties 
in  interest^  and  the  court  inay  enter  decree  against  them. 

In  pursuing  the  arrangement  which  the  appellants  have  made  for  the  argu- 
ment of  the  cause,  this  question  has  already  been  considered.  The  responsi- 
bility of  the  officers  of  the  state  for  the  money  taken  out  of  the  bank  was 
admitted,  and  it  was  acknowledged  that  this  responsibility  might  be  enforced 
by  the  proper  action.  The  objection  is  to  its  being  enforced  against  the  specific 
article  taken,  and  by  the  decree  of  this  court.  But  it  has  been  shown,  we  think, 
that  an  action  of  detinue  might  be  maintained  for  that  article,  if  the  bank  had 
possessed  the  means  of  describing  it,  and  that  the  interest  of  the  state  would 
not  have  been  an  obstacle  to  the  suit  of  the  bank  against  the  individual  in  pos- 
session of  it.  The  judgment  in  such  a  suit  might  have  been  enforced  had  the 
article  been  found  in  possession  of  the  individual  defendant.  It  has  been  shown 
that  the  danger  of  its  being  parted  with,  of  its  being  lost  to  the  plaintiff,  and 
the  necessity  of  a  discovery,  justified  the  application  to  a  court  of  equity.  It 
was  in  a  court  of  equity  alone  that  the  relief  would  be  real,  substantial  and 
effective.  The  parties  must  certainly  have  a  real  interest  in  the  case,  since  their 
personal  responsibility  is  acknowledged,  and,  if  denied,  could  be  demonstrated. 
It  was  proper,  then,  to  make  a  decree  against  the  defendants  in  the  circuit  court, 
if  the  law  of  the  state  of  Ohio  be  repugnant  to  the  constitution,  or  to  a  law  of 

531 


§2882.  CONSTITUTION  AND  LAWS.— THE  JUDICIARY. 

the  United  States  made  in  pursuance  thereof,  so  as  to  furnish  no  authority  to 
those  who  took,  or  to  those  who  received,  the  money  for  which  this  suit  was 
instituted. 

§  23S2.  A  state  law  which  imposes  a  tax  on  any  branch  of  the  Bank  of  the 
United  States  is  unconstitutional.  JiVCuUoch  v.  Marylandy  ^  Wheaton,  316,  re- 
viewed and  affirmed. 

Y.  Is  that  law  unconstitutional?  This  point  was  argued  with  great  ability,  and 
decided  by  this  court,  after  mature  and  deliberate  consideration,  in  the  case  of 
M'Culloch  V.  State  of  Maryland,  4  Wheat.,  316  (§§  380-398,  supra).  A  revision 
of  that  opinion  has  been  requested;  and-many  considerations  combine  to  induce 
a  review  of  it.  The  foundation  of  the  argument  in  favor  of  the  right  of  a 
state  to  tax  the  bank  is  laid  in  the  supposed  character  of  that  institution.  The 
argument  supposes  the  corporation  to  have  been  originated  for  the  management 
of  an  individual  concern,  to  be  founded  upon  contract  between  individuals, 
having  private  trade  and  private  profit  for  its  great  end  and  principal  object. 
If  these  premises  were  true,  the  conclusion  drawn  from  them  would  be  inevi- 
table. This  mere  private  corporation,  engaged  in  its  own  business,  with  its  own 
views,  would  certainly  be  subject  to  the  taxing  power  of  the  state,  as  any  in- 
dividual would  be;  and  the  casual  circumstance  of  its  being  employed  by  the 
government  in  the  transaction  of  its  fiscal  affairs  would  no  more  exempt  its 
private  business  from  the  operation  of  that  power  than  it  would  exempt  the 
private  business  of  any  individual  employed  in  the  same  manner.  But  the 
premises  are  not  true.  The  bank  is  not  considered  as  a  private  corporation, 
whose  principal  object  is  individual  trade  and  individual  profit,  but  as  a  public 
corporation,  created  for  public  and  national  purposes.  That  the  mere  business 
of  banking  is,  in  its  own  nature,  a  private  business,  and  may  be  carried  on  by 
individuals  or  companies  having  no  political  connection  with  the  government, 
is  admitted;  but  the  bank  is  not  such  an  individual  or  company.  It  was  not 
created  for  its  own  sake,  or  for  private  purposes.  It  has  never  been  supposed 
that  congress  could  create  such  a  corporation.  The  whole  opinion  of  the  court, 
in  the  case  of  M'Culloch  v.  State  of  Maryland,  4  Wheat.,  316,  is  founded  on, 
and  sustained  by,  the  idea  that  the  bank  is  an  instrument  which  is  "  necessary 
and  proper  for  carrying  into  effect  the  powers  vested  in  the  government  of  the 
United  States."  It  is  not  an  instrument  which  the  government  found  ready 
made,  and  has  supposed  to  be  adapted  to  its  purposes;  but  one  which  was 
creat(;d  in  the  form  in  which  it  now  appears,  for  national  purposes  only.  It  is, 
undoubtedly,  capable  of  transacting  private  as  well  as  public  business.  While 
it  is  the  great  instrument  by  which  the  fiscal  operations  of  the  government  are 
effected,  it  is  also  trading  with  individuals  for  its  own  advantage.  The  appel- 
lants endeavor  to  distinguish  between  this  trade  and  its  agency  for  the  public, 
between  its  banking  operations  and  those  qualities  which  it  possesses  in  common 
with  every  corporation,  such  as  individuality,  immortality,  etc.  While  they 
seem  to  admit  the  right  to  preserve  this  corporate  existence,  they  deny  the  right 
to  protect  it  in  its  trade  and  business.  If  there  be  anything  in  this  distinction, 
it  would  tend  to  show  that  so  much  of  the  act  as  incorporates  the  bank  is  con- 
stitutional, but  so  much  of  it  as  authorizes  its  banking  operation  is  unconstitu- 
tional. Congress  can  make  the  inanimate  body,  and  employ  the  machine  as  a 
depository  of,  and  vehicle  for,  the  conveyance  of  the  treasure  of  the  nation,  if 
it  be  capable  of  being  so  employed,  but  cannot  breathe  into  it  the  vital  spirit 
which  alone  can  bring  it  into  useful  existence. 
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§  2383.  The  power  to  charter  a  hank  i%  incidental  to  the  power  to  carry  on 
the  fiscal  operaiions  of  the  government 

Let  this  distinctioQ  be  coosidered.  Why  is  it  that  congress  can  incorporate 
or  create  a  bank?  This  question  was  answered  in  the  case  of  M'Culioch  v. 
State  of  Maryland.  It  is  an  instrument  which  is  '^necessary  and  proper"  for 
carrying  on  the  fiscal  operations  of  government.  Can  this  instrument,  on  any 
rational  calculation,  effect  its  object,  unless  it  be  endowed  with  that  faculty  of 
lending  and  dealing  in  money  which  is  conferred  by  its  charter?  If  it  can,  if 
it  be  as  competent  to  the  purposes  of  government  without  as  with  this  faculty, 
there  will  be  much  difiiculty  in  sustaining  that  essential  part  of  the  charter.  If 
it  cannot,  then  this  faculty  is  necessary  to  the  legitimate  operations  of  govern- 
mentf  and  was  constitutionally  and  rightfully  engrafted  on  the  institution.  It 
is,  in  that  view  of  the  subject,  the  vital  part  of  the  corporation;  it  is  its  soul; 
and  the  right  to  preserve  it  originates  in  the  same  principle  with  the  right  to 
preserve  the  skeleton  or  body  which  it  animates.  The  distinction  between  de- 
stroying what  is  denominated  the  corporate  franchise,  and  destroying  its  vivi- 
fying principle,  is  precisely  as  incapable  of  being  maintained  as  a  distinction 
between  the  right  to  sentence  a  human  being  to  death  and  a  right  to  sentence 
him  to  a  total  privation  of  sustenance  during  life.  Deprive  a  bank  of  its  trade 
and  business,  which  is  its  sustenance,  and  its  immortality,  if  it  have  that  prop- 
erty, will  be  a  very  useless  attribute. 

§  2384.  A  tax  upon  the  faculties^  trade  and  occupation  of  a  hank  is  a  taaa 
upon  the  hank  itself. 

This  distinction,  then,  has  no  real  existence.  To  tax  its  faculties,  its  trade 
and  occupation,  is  to  tax  the  bank  itself?  To  destroy  or  preserve  the  one,  is  to 
destroy  or  preserve  the  other.  It  is  urged  that  congress  has  not,  by  this  act  of 
incorporation,  created  the  faculty  of  trading  in  money ;  that  it  had  anterior 
existence,  and  may  be  carried  on  by  a  private  individual  or  company  as  well  as 
by  a  corporation.  As  this  profession  or  business  may  be  taxed,  regulated  or 
restrained,  when  conducted  by  an  individual,  it  may  likewise  be  taxed,  regu- 
lated or  restrained  when  conducted  by  a  corporation. 

§  2385.  The  power  of  congress  to  charter  a  hank  includes  the  power  to  au- 
thoinae  such  hank  to  trade  in  money. 

The  general  correctness  of  these  propositions  need  not  be  controverted.  Their 
particular  application  to  the  question  before  the  court  is  alone  to  be  considered. 
We  do  not  maintain  that  the  corporate  character  of  the  bank  exempts  its  oper- 
ations from  the  action  of  state  authority.  If  an  individual  were  to  be  endowed 
with  the  same  faculties,  for  the  same  purposes,  he  would  be  equally  protected 
in  the  exercise  of  those  faculties.  The  operations  of  the  bank  are  believed  not 
only  to  yield  the  compensation  for  its  services  to  the  government,  but  to  be 
essential  to  the  performance  of  those  services.  Those  operations  give  its  value 
to  the  currency  in  which  all  the  transactions  of  the  government  are  conducted. 
They  are,  therefore,  inseparably  connected  with  those  transactions.  They  en- 
able the  bank  to  render  those  services  to  the  nation  for  which  it  was  created, 
and  are,  therefore,  of  the  very  essence  of  its  character  as  national  instruments. 
The  business  of  the  bank  constitutes  its  capacity  to  perform  its  functions,  as  a 
machine  for  the  money  transactions  of  the  government.  Its  corporate  char- 
acter is  merely  an  incident,  which  enables  it  to  transact  that  business  more 
beneficially. 

Were  the  secretary  of  the  treasury  to  be  authorized  by  law  to  appoint  agen- 
cies throughout  the  Union  to  perform  the  public  functions  of  the  bank,  and  to 

583 


§2886.  CONSTITUTION  AND  LAWS.— THE  JUDICIARY. 

be  endowed  with  its  faculties  as  a  necessary  auxiliary  to  those  functions,  the 
operations  of  those  agents  would  be  as  exempt  from  the  control  of  the  states  as 
the  bank,  and  not  more  so.  If,  instead  of  the  secretary  of  the  treasury,  a  dis- 
tinct oflRce  were  to  be  created  for  the  purpose,  filled  by  a  person  who  should 
receive,  as  a  compensation  for  his  time,  labor  and  expense,  the  profits  of  the 
banking  business,  instead  of  other  emoluments  to  be  drawn  from  the  treasury, 
which  banking  business  was  essential  to  the  operations  of  the  government, 
would  each  state  in  the  Union  possess  a  right  to  control  these  operations?  "The 
question  on  which  this  right  would  depend  must  always  be,  are  these  faculties 
so  essential  to  the  fiscal  operations  of  the  government  as  to  authorize  congress 
to  confer  them?  Let  this  be  admitted,  and  the  question,  does  the  right  to  pre- 
serve them  exist?  must  alwavs  be  answered  in  the  affirmative. 

Congress  was  of  opinion  that  these  faculties  were  necessary  to  enable  the 
bank  to  perform  the  services  which  are  exacted  from  it,  and  for  which  it  was 
created.  This  was  certainly  a  question  proper  for  the  consideration  of  the 
national  legislature.  But,  were  it  now  to  undergo  revision,  who  would  have 
the  hardihood  to  say  that  without  the  employment  of  a  banking  capital  those 
services  could  be  performed?  That  the  exercise  of  these  faculties  greatly  facil- 
itates the  fiscal  operations  of  the  government  is  too  obvious  for  controversy ; 
and  who  wil\  venture  to  affirm  that  the  suppression  of  them  would  not  mate- 
rially affect  those  operations,  and  essentially  impair,  if  not  totally  destro}%  the 
utility  of  the  machine  to  the  government?  The  currency  which  it  circulates  by 
means  of  its  trade  with  individuals  is  believed  to  make  it  a  more  fit  instru- 
ment for  the  purposes  of  government  than  it  could  otherwise  be;  and,  if  this 
be  true,  the  capacity  to  carry  on  this  trade  is  a  faculty  indispensable  to  the 
character  and  objects  of  the  institution. 

The  appellants  admit  that  if  this  faculty  be  necessary  to  make  the  bank  a  fit 
instrument  for  the  purposes  of  the  government,  congress  possesses  the  same 
power  to  protect  the  machine  in  this  as  in  its  direct  fiscal  operations;  but  they 
deny  that  it  is  necessary  to  those  purposes,  and  insist  that  it  is  granted  solely 
for  the  benefit  of  the  members  of  the  corporation.  Were  this  proposition  to 
be  admitted,  all  the  consequences  which  are  drawn  from  it  might  follow.  But 
it  is  not  admitted.  The  court  has  already  stated  its  conviction,  that,  without 
this  capacity  to  trade  with  individuals,  the  bank  would  be  a  very  defective 
instrument,  when  considered  with  a  single  view  to  its  fitness  for  the  purposes 
of  government.     On  this  point  the  whole  argument  rests. 

§  2386.  It  is  not  necessary  that  an  exemption  should  be  asserted  in  an  act  of 
inco7j}oration  which  is  implied  from  the  nature  of  the  incorporation. 

It  is  contended  that,  admitting  congress  to  possess  the  power,  this  exemption 
ought  to  have  been  expressly  asserted  in  the  act  of  incorporation ;  and  not 
being  expressed,  ought  not  to  be  implied  by  the  court.  It  is  not  unusual  for  a 
legislative  act  to  involve  consequences  which  are  not  expressed.  An  officer,  for 
example,  is  ordered  to  arrest  an  individual.  It  is  not  necessary,  nor  is  it  usual^ 
to  say  that  he  shall  not  be  punished  for  obeying  this  order.  His  security  is 
implied  in  the  order  itself.  It  is  no  unusual  thing  for  an  act  of  congress  to 
imply,  without  expressing,  this  very  exemption  from  state  control  which  is  said 
to  be  so  objectionable  in  this  instance.  The  collectors  of  the  revenue,  the  car- 
riers of  the  mail,  the  mint  establishment,  and  all  those  institutions  which  are 
public  in  their  nature,  are  examples  in  point.  It  has  never  been  doubted  that 
all  who  are  employed  in  them  are  protected  while  in  the  line  of  duty;  and  yet 

this  protection  is  not  expressed  in  any  act  of  congress.    It  is  inoidental  to,  and 
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is  implied  in,  the  several  acts  by  which  these  institutions  are  created,  and  is 
secured  to  the  individuals  employed  in  them,  by  the  judicial  power  alone;  that 
is,  the  judicial  power  is  the  instrument  employed  by  the  government  in  admin- 
istering this  security. 

That  department  has  no  will  in  any  case.  If  the  sound  construction  of  the 
act  be,  that  it  exempts  the  trade  of  the  bank  as  being  essential  to  the  character 
of  a  machine  necessary  to  the  fiscal  operations  of  the  government,  from  the 
control  of  the  states,  courts  are  as  much  bound  to  give  it  that  construction  as 
if  the  exemption  had  been  established  in  express  terms.  Judicial  power,  as  con- 
tradistinguished from  the  power  of  the  laws,  has  no  existence.  Courts  are  the 
mere  instruments  of  the  law,  and  can  will  nothing.  When  they  are  said  to 
exercise  a  discretion,  it  is  a  mere  legal  discretion,  a  discretion  to  be  exercised  in 
discerning  the  course  prescribed  by  law;  and,  when  that  is  discerned,  it  is  the 
duty  of  the  court  to  follow  it.  Judicial  power  is  never  exercised  for  the  pur- 
pose of  giving  effect  to  the  will  of  the  judge;  always  for  the  purpose  of  giving 
effect  to  the  will  of  the  legislature;  or,  in  other  words,  to  the  will  of  the  law. 

The  appellants  rely  greatly  on  the  distinction  between  the  bank  and  the 
public  institutions,  such  as  the  mint  or  the  postoffice.  The  agents  in  those 
offices  are,  it  is  said,  officers  of  government,  and  are  excluded  from  a  seat  in 
congress.  Not  so  the  directors  of  the  bank.  The  connection  of  the  govern- 
ment with  the  bank  is  likened  to  that  with  contractors.  It  will  not  be 
contended  that  the  directors,  or  other  officers  of  the  bank,  are  officers  of 
government.  But  it  is  contended  that,  were  their  resemblance  to  contractors 
more  perfect  than  it  is,  the  right  of  the  state  to  control  its  operations,  if  those 
operations  be  necessary  to  its  character  as  a  machine  employed  by  the  govern- 
ment, cannot  be  maintained.  Can  a  contractor  for  supplymg  a  military  post 
with  provisions  be  restrained  from  making  purchases  within  any  state,  or  from 
transporting  the  provisions  to  the  place  at  which  the  troops  were  stationed? 
Or  could  he  be  fined  or  taxed  for  doing  so!  We  have  not  yet  heard  these  ques- 
tions answered  in  the  affirmative.  It  is  true  that  the  property  of  the  con- 
tractor may  be  taxed  as  the  property  of  other  citizens;  and  so  may  the  local 
property  of  the  bank.  But  we  do  not  admit  that  the  act  of  purchasing,  or  of 
conveying  the  articles  purchased,  can  be  under  state  control.  If  the  trade  of 
the  bank  be  essential  to  its  character  as  a  machine  for  the  fiscal  operations 
of  the  government,  that  trade  must  be  as  exempt  from  state  control  as  the 
actual  conveyance  of  the  public  money.  Indeed,  a  tax  bears  upon  the  whole 
machine;  as  well  upon  the  faculty  of  collecting  and  transmitting  the  money  of 
the  nation  as  on  that  of  discounting  the  notes  of  individuals.  No  distinction 
ig  taken  between  them. 

§  2387.  The  act  of  the  state  of  Ohio  declared  void. 

Considering  the  capacity  of  carrying  on  the  trade  of  banking  as  an  impor- 
tant feature  in  the  character  of  this  corporation,  which  was  necessary  to  make 
it  a  fit  instrument  for  the  objects  for  which  it  was  created,  the  court  adheres 
to  its  decision  in  the  case  of  M'Culloch  v.  State  of  Maryland,  4  Wheat.,  316 
(§§^380-398,  8upra\  and  is  of  opinion  that  the  act  of  the  state  of  Ohio, 
which  is  certainly  much  more  objectionable  than  that  of  the  state  of  Mary- 
land, is  repagnant  to  a  law  of  the  United  States  made  in  pursuance  of  the 
constitution,  and,  therefore,  void.  The  counsel  for  the  appellants  are  too  intel- 
ligent, and  have  too  much  self-respect,  to  pretend  that  a  void  act  can  afford 
any  protection  to  the  officers  who  execute  it.  They  expressly  admit  that  it 
cannot.    It  being  then  shown,  we  think  conclusively,  that  the  defendants  could 
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derive  neither  authority  nor  protection  from  the  act  which  they  executed,  and 
that  this  suit  is  not  against  the  state  of  Ohio  within  the  view  of  the  constitu- 
tion, the  state  being  no  party  on  the  record,  the  only  real  question  in  the  cause 
is  whether  the  record  contains  sufficient  matter  to  justify  the  court  in  pro- 
nouncing a  decree  against  the  defendants.  That  this  question  is  attended  with 
great  difficulty  has  not  been  concealed  or  denied.  But  when  we  reflect  that 
the  defendants  Osborn  and  Harper  are  incontestably  liable  for  the  full  amount 
of  the  money  taken  out  of  the  bank;  that  the  defendant  Currie  is  also  respon- 
sible for  the  sum  received  by  him,  it  having  come  to  his  hands  with  full 
knowledge  of  the  unlawful  means  by  which  it  was  acquired;  that  the  defend- 
ant Sullivan  is  also  responsible  for  the  sum  specifically  delivered  to  him,  with 
notice  that  it  was  the  property  of  the  bank,  unless  the  form  of  having  made 
an  entry  on  the  books  of  the  treasury  can  countervail  the  fact;  that  it  was,  in 
truth,  kept  untouched  in  a  trunk  by  itself  as  a  deposit,  to  await  the  event  of 
the  pending  suit  respecting  it, — we  may  lay  it  down  as  a  proposition,  safely  to 
be  affirmed,  that  all  the  defendants  in  the  cause  were  liable  in  an  action  at  law 
for  the  amount  of  this  decree.  If  the  original  injunction  was  properly  awarded, 
for  the  reasons  stated  in  the  preceding  part  of  this  opinion,  the  money,  having 
reached  the  hands  of  all  those  to  whom  it  afterwards  came  with  notice  of  that 
injunction,  might  be  pursued,  so  long  as  it  remained  a  distinct  deposit,  neither 
mixed  with  the  money  of  the  treasury  nor  put  into  circulation.  Were  it  to 
be  admitted  that  the  original  injunction  was  not  properly  awarded,  still,  the 
amended  and  supplemental  bill,  which  brings  before  the  court  all  the  parties 
who  had  been  concerned  in  the  transaction,  was  filed  after  the  cause  of  action 
had  completely  accrued.  The  money  of  the  bank  had  been  taken,  without 
authority,  by  some  of  the  defendants,  and  was  detained  by  the  only  person 
who  was  not  an  original  wrong-doer  in  a  specific  form;  so  that  detinue  might 
have  been  maintained  for  it,  had  it  been  in  the  power  of  the  bank  to  prove  the 
facts  which  are  necessary  to  establish  the  identity  of  the  property  sued  for. 
Under  such  circumstances,  we  think  a  court  of  equity  may  afford  its  aid,  on 
the  ground  that  a  discovery  is  necessary,  and  also  on  the  same  principle  that 
an  injunction  issues  to  restrain  a  person  who  has  fraudulently  obtained  posses- 
sion of  negotiable  notes,  from  putting  them  into  circulation;  or  a  person 
having  the  apparent  ownership  of  stock  really  belonging  to  another,  from  trans- 
ferring it.  The  suit,  then,  might  be  as  well  sustained  in  a  court  of  equity  as 
in  a  court  of  law,  and  the  objection  that  the  interests  of  the  state  are  com- 
mitted to  subordinate  agents,  if  true,  is  the  unavoidable  consequence  of  ex- 
emption from  being  sued  —  of  sovereignty.  The  interests  of  the  United  States 
are  sometimes  committed  to  subordinate  agents.  It  was  the  case  in  Hoyt  v. 
Gelston,  3  Wheat.,  246,  in  the  case  of  The  AppoUon,  9  Wheat.,  3G2,  and  in  the 
case  of  Doddridge  v,  Thompson,  9  Wheat.,  469,  and  in  many  others.  An  in- 
dependent foreign  sovereign  cannot  be  sued,  and  does  not  appear  in  court- 
But  a  friend  of  the  court  comes  in,  and,  by  suggestion,  gives  it  to  understand 
that  his  interests  are  involved  in  the  controversy.  The  interests  of  the  sover- 
eign, in  such  a  case,  and  in  every  other  where  he  chooses  to  assert  them  under 
the  name  of  the  real  party  to  the  cause,  are  as  well  defended  as  if  he  were  a 
party  to  the  record.  But  his  pretensions,  where  they  are  not  well  founded, 
cannot  arrest  the  right  of  a  party  having  a  right  to  the  thing  for  which  he 
sues.  Where  the  right  is  in  the  plaintiff,  and  the  possession  in  the  defendant, 
the  inquiry  cannot  be  stopped  by  the  mere  assertion  of  title  in  a  sovereign. 
The  court  must  proceed  to  investigate  the  assertion,  and  examine  the  title.     In 
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the  case  at  bar,  the  tribunal  established  by  the  constitution  for  the  purpose  of 
deciding,  ultimately,  in  all  cases  of  this  description,  had  solemnly  determined 
that  a  state  law  imposing  a  tax  on  the  Bank  of  the  United  States  was  uncon- 
stitutional and  void,  before  the  wrong  was  committed  for  which  this  suit  was 
brought. 

We  think,  then,  that  there  is  no  error  in  the  decree  of  the  circuit  court  for 
the  district  of  Ohio,  so  far  as  it  directs  restitution  of  the  specific  sum  of  $98,000, 
which  was  taken  out  of  the  bank  unlawfully,  and  was  in  the  possession  of  the 
defendant  Samuel  Sullivan  when  the  injunction  was  awarded  in  September, 
1820,  to  restrain  him  from  paying  it  away,  or  in  any  manner  using  it;  and  so 
far  as  it  directs  the  payment  of  the  remaining  sum  of  $2,000  by  the  defend- 
ants Ealph  Osborn  and  John  L.  Harper;  but  that  the  same  is  erroneous  so  far 
as  respects  the  interest  on  the  coin,  part  of  the  said  $98,000,  it  being  the  opin- 
ion of  this  court,  that,  while  the  parties  were  restrained  by  the  authority  of 
the  circuit  court  from  using  it,  they  ought  not  to  be  charged  with  interest. 
The  decree  of  the  circuit  court  for  .the  district  of  Ohio  is  affirmed  as  to  the 
said  sums  of  $98,000  and  $2,000,  and  reversed  as  to  the  residue. 

Mb.  Justice  Johnson  dissented  on  the  point  of  jurisdiction. 

§  28S8.  Jurisdiction  generallj.—  The  jurisdiction  of  the  courts  of  the  United  States  is 
properly  commensurate  with  every  right  and  duty  created,  declared  or  necessarily  implied  by 
and  under  the  constitution  and  laws  of  the  United  States.  These  courts  are  created  courts  of 
common  law  and  equity,  and  under  whichsoever  of  these  classes  of  jurisprudence  such 
rights  or  duties  may  faU,  or  be  appropriately  arranged,  they  are  to  be  taken  cognizance  of 
and  adjudicated  according  to  the  settled  and  known  principles  of  that  division  to  which  they 
belong.    Irvine  v.  MarshaU,  20  How.,  504. 

§  2389.  The  cession  to  the  United  States,  in  the  treaty  with  Spain,  of  "all  public  lots  and 
sqiiares,  vacant  lands,  .  .  .  which  are  not  private  property,"  does  not  give  the  United 
States  jurisdiction  of  a  common  claimed  by  the  public  by  dedication.  The  government  of 
the  United  States  being  one  of  delegated  powers,  it  can  exercise  no  authority  except  over 
subjects  which  have  been  delegated  to  it.  Such  jurisdiction  cannot  be  enlarged  by  congress 
either  by  legislation  or  by  an  exercise  of  the  treaty- making  power,  and  as  power  to  exercise 
jurisdiction  over  such  common  is  not  delegated  by  the  constitution,  it  is  not  conferred  by  the 
treaty.    New  Orleans  v.  United  States,  10  Pet.,  736. 

§  2390.  The  ultimate  right  to  determine  the  jurisdiction  of  the  federal  courts  is  placed  by 
the  constitution  of  the  United  States  in  the  supreme  court  of  the  United  States,  and  cannot 
in  any  manner  be  exercised  by  the  legislatures  of  the  states,  and  every  court  must  abide  by  its 
decision.    United  States  v,  Peters,  5  Cr.,  136;  United  States  r. Treasurer, 2  Abb.,  57. 

§2391.  Although  the  constitution  declares  that  '*the  judicial  power  shall  extend  to  all 
cases  in  law  and  equity  arising  under  this  constitution  and  the  laws  of  the  United  States," 
the  circuit  courts  of  the  United  States  can  exercise  jurisdiction  in  no  case  solely  upon  the 
ground  that  it  falls  within  the  constitutional  grant  of  judicial  power  to  the  United  States. 
There  must  be  an  act  of  congress  expressly  conferring  jurisdiction.  Harrison  t\  Hadley, 
2  Dill.,  229. 

§  2892.  Ck>ngress  cannot  withdraw  from  judicial  cognizance  any  matter  which  in  its  nature 
is  the  subject  of  a  suit  at  common  law,  or  in  equity  or  admiralty ;  nor  can  it  bring  under  the 
judicial  power  a  matter  which,  from  its  nature,  is  not  a  subject  for  judicial  determination. 
Murray  v.  Hoboken  Land  &  Improvement  Ck).,  18  How.,  273  (^§  676-6:^9). 

^  2393.  Where  any  constitutional  right  is  sought  to  be  affected  by  the  legislation  of  a  state, 
it  is  competent  for  congress  in  such  case  to  clothe  the  federal  courts  with  original  jurisdiction 
or  with  jurisdiction  by  transfer  from  the  state  courts.  Northwestern  Fertilizing  Co.  v.  Town 
of  Hyde  Park,  8  Biss.,  480. 

§  2894.  As  the  supreme  court  of  the  United  States  is  one  of  limited  and  special  original 
jurisdiction,  its  action  must  be  confined  to  the  particular  cases,  controversies  and  parties  over 
which  the  constitution  and  laws  have  authorized  it  to  act.  Any  proceeding  without  the 
limits  prescribed  is  coram  no7^  judice,  and  its  action  a  nullity.  State  of  Rhode  Island  v. 
State  of  Massachusetts,  12  Pet.,  720. 

§  2395.  It  seems  that  tiie  only  original  jurisdiction  possessed  by  the  courts  of  the  United 
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States  is  ia  those  cases  enumerated  in  the  constitution,  and  that  in  all  other  cases  the  only 
jurisdiction  is  appellate.    Todd's  Case,  13  How.,  53,  n. 

§  2896.  It  seems  that  the  supreme  court  of  the  United  States  has  appellate  jurisdiction 
over  the  supreme  courts  of  the  states  in  cases  where  the  construction  of  the  constitution 
and  laws  of  the  United  States  is  drawn  in  question,  as  to  the  effect  to  be  given,  in  a  state,  of 
properly  authenticated  judgments  rendered  in  courts  of  other  states.  Westerwelt  v,  Lewis, 
2  McL.,  512. 

§  2397.  In  case  of  a  suit  in  the  supreme  court  of  the  United  States,  between  two  states,  to 
determine  the  boundary  line  between  them,  the  United  States,  under  the  constitution,  may 
intervene  upon  the  application  of  the  attorney-general  for  the  protection  of  its  rights.  State 
of  Florida  v.  State  of  Georgia,  17  How.,  491 ;  State  of  Rhode  Island  v.  State  of  Massachusetts, 
12  Pet.,  720. 

§  2698.  Tlie  Cherokee  nation  were  not  a  ** foreign  state"  within  that  clause  of  the  constitu- 
tion conferring  jurisdiction  on  the  supreme  court  in  controversies  *'  between  a  state  or  the 
citizens  thereof  and  foreign  states,  citizens  or  subjects."  Cherokee  Nations.  State  of  Georgia, 
6  Pet.,  15. 

§  2399.  The  supreme  court  of  the  United  States  has  no  right  to  pronounce  an  abstract 
opinion  upon  the  constitutionality  of  a  state  law.  Such  law  must  be  brought  into  actual  or 
threatened  operation,  upon  rights  properly  falling  under  judicial  cognizance,  or  a  remedy  is 
not  to  be  had  in  that  court.    (Per  Thompson,  J.,  dissenting.)    Ibid, 

§  2400.  The  thirteenth  section  of  the  judiciary  act  of  1789  (1  Statutes  at  Lai^e,  81),  so  far  as 
it  attempts  to  grant  to  the  supreme  court  the  power  to  issue  writs  of  mandamus  in  classes  of 
cases  not  within  its  original  jurisdiction,  is  unconstitutional  and  void.  Marbury  v.  Madison, 
1  Cr.,  173. 

§  2401.  Chancery  Jarlsdiction. —  The  equitable  power  of  the  federal  courts  is  derived  from 
the  constitution  of  the  United  States,  and  it  cannot  be  in  any  manner  enlarged,  restricted 
or  modified  by  the  legislatures  of  the  states.  The  fact  that  in  a  given  state  there  is  no  court 
of  chancery  does  not  affect  the  powers  of  federal  courts  to  exercise  chancery  jurisdiction. 
Lorman  r.  Clarke,  2  McL.,  570;  Hubbard  v.  Northern  R.  Co.,  8  Blatch.,  86;  In  re  Meador,  1 
Abb.,  325;  Baker  v,  Biddle,  Bald.,  394. 

§  2402.  The  courts  of  the  United  States  cannot  exercise  any  equity  powers  except  those 
conferred  by  acts  of  congress,  and  those  judicial  powers  which  the  high  court  of  chancery  in 
England,  acting  under  its  judicial  capacity  as  a  court  of  equity,  possessed  and  exercised  at 
the  time  of  the  formation  of  the  constitution  of  the  United  States.  Powers  not  judicial,  ex- 
e  'cised  by  the  chancellor  merely  as  the  representative  of  the  sovereign,  and  by  virtue  of  the 
king's  prerogative  as  parens  patrice,  are  not,  under  the  constitution  of  the  United  States, 
conferred  upon  the  federal  courts.     Fontain  r.  Ravenel,  17  How.,  384. 

g  2408.  Excluslre  Jarlsdietlon.—  The  laws  of  the  United  States  are  laws  in  the  several 
states,  anil  are  as  binding  upon  the  citizens  and  courts  thereof  as  are  the  laws  of  the  state. 
The  United  States  is  not  a  foreign  sovereignty  as  regards  the  several  states,  but  it  is  a  concur- 
r3nt,  and,  within  its  jurisdiction,  a  paramount  sovereignty.  When  by  act  of  congress  juris- 
diction is  conferred  upon  the  federal  courts,  it  may  be  made  exclusive  by  congress  if  not 
made  so  by  the  constitution ;  but  if  not  made  exclusive,  either  expressly  or  by  necessary  im- 
plication, the  state  courts  have  concurrent  jurisdiction  whenever,  by  their  own  constitution, 
they  are  able  to  take  it.    Claflin  v.  Houseman.  3  Otto,  136. 

§  2404.  Suit  by  state  in  supreme  court. —  The  right  of  a  state  to  bring  suit  in  the  supreme 
court  of  the  United  States  exists  where  it  sues  as  an  iiidividual  in  a  case  where  its  sover- 
eignty is  involved,  and  where  it  claims  a  direct  and  not  a  remote  or  contingent  interest. 
State  of  Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.,  13  How.,  659. 

§  2405.  Salts  against  a  state. —  A  mere  personal  suit  against  a  state,  to  recover  the  proceeds 
of  slaves  seized  by  the  state  after  their  illegal  capture,  is  not  a  case  in  which  a  suit  can  be 
commenced  by  a  private  person  against  the  state  in  the  supreme  court  of  the  United  States. 
Ex  parte  Madrazzo,  7  Pet.,  682. 

§  2406.  The  eleventh  amendment  of  the  constitution,  which  deprived  the  supreme  court  of 
jurisdiction  over  suits  brought  against  a  state,  applied  to  cases  pending  at  the  time  of  its 
adoption  as  well  as  to  future  cases.    HoUingSworth  v.  Virginia,  3  Dal.,  382.    See  gg  2358, 2862. 

§  2407.  The  eleventh  amendment  to  the  federal  constitution  forbids  a  suit  by  injunction  in 
a  United  States  court  against  the  officers  of  a  state  in  their  official  character,  to  compel  them 
to  fulfil  the  state's  contract  by  executing  laws  of  the  state,  since  such  a  proceeding  is  in  effect 
a  suit  against  the  state.     McCauley  v,  Kellogg,  2  Woods,  23. 

§  2408.  The  eleventh  amendment  to  the  constitution  of  the  United  States,  which  provides 
that  the  judicial  power  of  the  United  States  shall  not  extend  to  any  suit  against  a  state,  does 
not  affect  the  right  of  a  state  to  assert,  as  plaintiff,  any  interest  it  may  have  in  a  subject-mat- 
ter of  controversy  between  individuals  in  a  federal  court.    Nor  will  the  mere  suggestion  of 
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title  by  a  state  to  property  of  an  individual,  who  is  defendant,  arrest  the  proceedings  of  the 
court  and  prevent  its  looking  into  the  suggestion  and  examining  the  validity  of  the  title. 
United  States  v,  Peters,  5  Or.,  139. 

§  2409.  Power  of  congress  oyer  courts.—  The  constitution,  in  distributing  the  various 
powers  of  the  government,  necessarily  left  it  to  the  legislative  power  to  organize  the  supreme 
court,  to  define  its  powers  consistently  with  the  constitution  as  to  its  original  jurisdiction, 
and  to  distribute  the  residue  of  the  judicial  power  between  it  and  the  inferior  courts  which  it 
was  bound  to  ordain  and  establish,  defining  their  respective  powers,  whether  original  or  ap- 
pellate, by  which,  and  how  it  should  be  exercised.  State  of  Rhode  Island  v.  State  of  Massa- 
chusetts, 12  Pet.,  721. 

§  2410.  Congress  has  constitutional  authority  to  establish,  from  time  to  time,  such  inferior 
courts  as  it  deems  proper,  and  it  may  transfer  a  cause  from  one  such  tribunal  to  another,  the 
constitution  containing  no  provision  prohibiting  or  restricting  the  right.    Stuart  v.  Laird, 

1  Cr.,  309. 

§  2411.  That  part  of  the  eleventh  section  of  the  judiciary  act  which  prohibits  actions  in 
the  federal  circuit  courts  by  the  assignee  of  a  chose  in  action^  except  in  cases  in  which  the 
action  could  have  been  maintained  there  originally,  is  constitutional.  The  constitution  has 
defined  the  limits  of  the  judicial  power  of  the  United  States,  but  has  not  prescribed  how 
much  of  it  shall  be  exercised  by  the  circuit  courts ;  consequently,  the  statute  which  does  pre- 
scribe the  limits  of  their  jurisdiction  cannot  be  in  conflict  with  the  constitution  unless  it 
confers  powers  not  enumerated  therein.    Sheldon  v.  Sill,  8  How.,  448. 

g  2412.  Ck>ngress  has  the  constitutional  authority  to  provide  that,  on  appeals  in  admiralty 
cases,  the  jurisdiction  of  the  supreme  court  shall  be  limited  to  questions  of  law  arising  upon 
the  record.    The  Francis  Wright,  15  Otto,  884. 

§  2418.  Congress  cannot  bind  the  federal  courts  by  a  mere  expression  of  opinion;  it  can 
only  do  so  by  legislative  act.  The  fu  act  ion  of  ascertaining  the  scope  of  the  law  is  purely 
judicial  and  cannot  be  exercised  by  the  legislature.     United  States  v,  Jordan,  2  Low.,  548. 

§  2414.  The  act  of  1792,  conferring  upon  the  judges  of  the  circuit  courts  of  the  United 
States  the  power  to  hear  and  decide  claims  against  the  United  States  for  pensions,  etc.,  as  it 
intended  to  confer  judicial  power  on  such  judges,  and  could  not  under  the  constitution,  is 
inoperative  to  confer  power  on  such  judges  to  act  as  commissioners  for  the  purposes  of  the  act. 
Todd's  Case,  18  How.,  52,  n. 

§  2415.  It  seems  that  an  act  of  congress  which  imposes  upon  the  circuit  courts  duties  which 
are  not  judicial,  and  subjects  their  decision  to  the  approval  of  the  secretary  of  war,  is  un- 
constitutional.   Note  to  Haybum*s  Case,  2  Dal.,  410. 

g  2416.  Though  under  the  constitution  congress  has  no  judicial  powers,  and  can  no  more 
dipect  that  a  court  find  a  judgment  limited  in  a  certain  way  than  they  can  render  or  direct 
a  judgment;  yet  where  a  claim  against  the  government  has  been  tried  in  the  court  of  claims 
and  the  court  has  found  against  the  claim,  congress  may  submit  the  ca90  to  the  court  of 
claims  and  limit  the  amount  for  which  a  recovery  may  be  had.    Nock  v.  United  States,* 

2  Ct  CL,  455. 

g  241 7.  A  devised  one  undivided  fifth  part  of  his  real  estate  to  C,  in  trust  for  the  entire  use 
and  benefit  of  B,  for  and  during  his  natural  life,  and  subject  to  be  disposed  of  by  B  by  his 
last  will  and  testament.  B  subsequently  procured  a  resolve  of  the  legislature  authorizing  the 
trustee  to  sell  a  part  of  the  real  estate  so  held  in  trust,  and,  upon  a  division  of  the  estate  by 
the  probate  judge,  to  invest  the  net  proceeds  in  other  estate  to  be  held  upon  the  like  trusts. 
This  resolve  having  been  passed  at  the  solicitation  of  the  person  who  possessed  a  complete 
dominion  over  the  disposal  of  the  property,  was  held  to  have  been  a  constitutional  exercise  of 
power  by  the  legislature,  and  not  a  usurpation  of  the  functions  of  the  judiciary.  Blagge  v. 
Miles,  1  Story,  426. 

§  2418.  Congress  has  power  to  prescribe  the  time  within  which  suits  must  be  brought  in 
the  federal  courts,  and  it  makes  no  difference  that  the  action  would  be  subject  to  a  different 
limitation  if  tried  in  the  state  courts,  or  that  it  has  been  removed  from  a  state  court  into  the 
federal  court.  The  limitation  clause  of  the  act  of  1803,  when  so  construed,  is  not  unconsti- 
tutional   Clark  V,  Dick,*  1  Dill.,  8. 

§2419.  Jurisdiction  not  affected  by  state  lairs.— The  jurisdiction  of  the  federal  courts 
cannot  be  affected  by  state  laws.  National  Bank  v,  Sebastian  County,  5  Dill.,  414  (§§  1903, 
1801). 

g  2420.  State  laws  cannot  enlarge  the  powers  of  the  courts  of  the  United  States  beyond  the 
limits  marked  out  by  the  constitution.    (Per  Taney,  C.  J.)    Fontain  v,  Ravenel,  17  How.,  393. 

g  2421.  State  laws  can  never  confer  jurisdiction  on  the  courts  of  the  United  States.  They 
can  only  furnish  rules  to  ascertain  the  rights  of  parties,  and  thus  assist  in  the  administration 
of  the  proper  remedies  in  cases  in  which  jurisdiction  is  already  vested  by  the  laws  of  the 
United  States.    Steamboat  Orleans  v.  Phoebus,  11  Pet.,  184. 
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§  2433.  A  state  law  cannot  give  jurisdiction  to  the  federal  courts.  But  it  may  give  a  sub- 
stantial right  of  such  a  character  that,  where  there  is  no  impediment  arising  from  the  resi- 
dence of  the  paities,  the  right  may  be  enforced  in  the  proper  federal  tribunal,  whether  it  be 
a  court  of  equity,  of  admiralty,  or  of  common  law.    Ex  parte  McNiel,  13  Wall.,  286. 

§  2433.  Encroachinents  upon  other  departments. —  Where  a  special  act  of  congress,  for  the 
relief  of  certain  claimants  against  the  United  States  for  extra  services  as  contractors  in  car- 
rying the  mails,  provided,  with  the  consent  of  the  claimants,  for  the  submission  of  their 
claims  to  the  solicitor  of  the  treasury,  to  make  such  allowance  therefor  as  should  seem  right, 
and  directed  the  postmaster-general  to  credit  them  with  whatever  sums  the  solicitor  should 
decide  to  be  due  them,  it  was  held  that  a  mandamus  to  compel  the  postmaster-general  to 
make  such  credits  was  not  an  infringement  upon  the  executive  department  of  the  govern- 
ment.   Kendall  v.  United  States,  13  Pet.,  524. 

§  3434.  In  carrying  a  law  into  effect,  the  executive  must  necessarily  construe  it,  and  it  is 
not  for  a  court  to  say  that  there  is  error  in  the  construction,  and  that  a  different  course  must 
be  pursued.  It  is  true  that  if  an  officer  act  without  authority  of  law,  and  under  color  of  an 
unconstitutional  law,  he  is  responsible,  and  where  the  mischief  would  be  irremediable,  an 
injunction  may  be  interposed.     Astrom  v.  Hammond,  3  McL.,  110. 

§  3425.  It  seems  that  where,  by  an  executive  construction  of  the  law,  a  wrong  is  done 
an  individual,  the  court  will  give  him  redress.  But  where  no  such  wrong  is  done,  acts  of 
the  executive  within  the  general  scope  of  his  powers,  and  by  virtue  of  law,  cannot  be  re- 
viewed, though  to  some  extent  the  letter  of  the  law  may  not  have  been  followed.  There  is 
no  court  of  errors  in  which  executive  decisions,  which  do  not  affect  individual  rights,  can  be 
reviewed.    United  States  v.  Lytic,  5  McL.,  17. 

§  3426.  In  all  matters  of  discretion,  and  in  regard  to  the  forms  of  proceedings,  it  is  clear 
that  executive  acts  cannot  in  any  form  be  drawn  in  question  by  the  judicial  power.  This 
power  is  limited  to  cases  where,  by  the  exercise  of  executive  functions,  an  hi  jury  is  done  to 
an  individual;  and  in  such  cases  there  is  a  remedy  at  law.  Astrom  v,  Hammond,  8  McL., 
110. 

§  3437.  No  right  can  be  incident  to  one  department  of  the  government  which  necessarily 
goes  to  the  suspension  of  a  right  incident  to  another,  or  to  control,  suspend  or  defeat  its  op- 
eration. Where  the  department  authorized  to  annul  a  voidable  treaty  shall  deem  it  most 
conducive  to  the  national  interest  that  it  should  longer  continue  to  be  obeyed  and  observed, 
no  right  can  be  incident  to  the  judiciary  to  declare  it  void  in  a  single  instance.  Jones  v. 
Walker,*  2  Paine,  688. 

§  2438.  Assumption  of  jndicfal  power. —  A  statute  may  declare  the  construction  of  previ- 
ous statutes,  so  as  to  bind  the  courts  in  reference  to  all  transactions  occurring  after  the  pas- 
sage of  the  law,  and  may,  in  many  cases,  furnish  the  rule  to  govern  the  courts  in  transactions 
which  are  past,  provided  no  constitutional  right  of  the  party  is  violated.  Where  congress 
can  exercise  a  power  by  passing  a  new  statute,  which  may  be  retroactive  in  its  effect,  the 
form  of  words  which  it  uses  to  put  this  power  in  operation  cannot  be  material,  if  the  purpose 
is  clear,  and  that  purpose  is  within  the  power.  And,  therefore,  the  act  of  July  14,  1870, 
declaring  that  certain  statutes  previously  passed  ^^  shall  be  construed  to  impose  the  taxes 
therem  mentioned  to  the  1st  day  of  August,  1870,  but  after  that  date  no  further  taxes  shall 
be  levied  or  assessed  under  said  sections,"  is  not  an  invasion  of  the  judicial  power,  as  the  same 
purpose  might  have  been  accomplished  without  using  the  word  *'  construe."  Stockdale  n, 
Insurance  Companies,  20  Wall.,  823. 

§  3439.  An  act  of  congi'ess  construing  previous  revenue  statutes,  not  being  an  attempt 
to  construe  them  differently  from  what  the  courts  had  construed  them,  no  construction  on 
the  subject  having  been  given  by  the  courts,  and  which  is  not  an  attempt  to  invade  private 
rights,  but  which  merely  revives  and  continues  in  force  a  tax  which  might  be  supposed  to 
have  expired,  is  valid.    Ibid, 

g  3430.  Congress  cannot,  under  cover  of  giving  a  construction  to  an  existing  or  an  expired 
statute,  invade  private  rights  with  which  it  could  not  interfere,  by  a  new  or  affirmative 
statute.     Ibid. 

§  3481.  The  clause  in  the  constitution  authorizing  congress  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  powers  vested  by  the  constitution  in  the 
government  of  the  United  States,  or  any  department  or  officer  thereof,  authorizes  congress 
to  make  all  laws  necessary  to  carry  into  execution  the  judgments  which  the  judicial  depart- 
ment has  power  to  pronounce.    Way  man  v.  Southard,  10  Wheat.,  1. 

§  3483.  Congress  has  constitutional  power  to  regulate  proceedings  on  executions  in  the 
federal  courts,  and  direct  the  mode  and  manner,  and  out  of  what  property  of  the  debtor, 
satisfaction  may  be  obtained.     Bank  of  United  States  v,  Halstead,  10  Wheat.,  51. 

§3433.  Delegation  of  judicial  power. — The  act  of  1852,  relating  to  the  board  of  land 
commissioners  of  California,  which  provides  for  what,  in  that  statute,  is  called  an  appeal  t« 

690 


IN  GENERAL.  SS  2484-2445. 


the  district  court,  is  not  unconstitutional  as  vesting  in  the  board  a  portion  of  the  judicial 
power  of  the  United  States ;  and  the  removal  of  the  papers  and  the  case  to  the  district  court, 
instead  of  being  an  appeal,  is  merely  the  institution  of  a  suit  in  the  district  court.  United 
States  V.  Ritchie,  17  Uow.,  533. 

^  2434.  By  laws  passed  in  pursuance  of  the  treaty  with  Spain  at  the  time  of  the  cession 
of  Florida  to  the  United  States,  the  claims  of  Spaniards  against  the  United  States  for 
injuries  caused  by  the  armies  of  the  United  States  before  the  cession  were  referred  to  certain 
of  the  judges  of  Florida,  who  were  to  examine  them,  and  if  there  appeared  to  be  anything 
equitably  due  the  claimant,  were  to  report  the  same  to  the  secretary  of  the  treasury.  Held, 
that  no  part  of  the  judicial  power  under  the  constitution  was  conferred  upon  the  respective 
judges  while  so*  acting,  and  that  consequently  no  appeal  lay.  United  States  v.  Ferreira,  13 
How.,  45. 

^  2435.  A  direction  by  congress  to  an  accounting  officer,  commanding  him  to  state  or  re- 
state an  account,  and  to  come  to  such  a  conclusion  in  regard  to  it  as  in  his  opinion  justice  to 
the  claimant  shall  require,  confers  upon  such  officer  a  ministerial  and  not  a  judicial  office. 
Tlie  direction  is  designed  as  an  instruction  to  the  officer  by  which  to  adjust  the  accounts, 
congress  reserving  to  itself  the  power  to  approve,  reject  or  rescind,  or  otherwise  to  act  in  the 
premises  as  the  exigencies  of  the  case  might  require.    Gordon  v.  United  States,*  1  Ct.  CI.,  4. 

^  2436.  Altering  forms  of  process. —  The  act  of  1792,  giving  the  courts  of  the  United  States 
authority  to  alter  the  forms  of  process  and  modes  of  proceeding  in  suits  at  law,  and  also  those 
of  equity,  and  of  admiralty  and  maritime  jurisdiction,  is  not  unconstitutional  as  granting  to> 
the  courts  legislative  power.    Bank  of  United  States  v.  Halstead,  10  Wheat.,  51. 

§  2437.  Laws  conferring  authority  on  the  federal  courts  to  adopt  such  state  laws  relating 
to  process  and  procedure  as  they  shall  see  fit  are  constitutional.  Beers  v,  Haughton,  9  Pet.^ 
859;  Dobbins  v.  Allegheny,*  2  Pittsb.  R.,  120. 

^2438.  Territorial  courts. —  The  distinction  between  the  federal  and  state  jurisdictions 
under  the  constitution  of  the  United  States  has  no  foundation  in  the  territorial  governments, 
and  consequently  no  such  distinction  exists,  either  in  respect  to  the  jurisdiction  of  their  courts, 
or  the  subjects  submitted  to  their  cognizance.  Territories  are  not  organized  under  the  fed- 
eral constitution,  nor  subject  to  its  complex  division  of  the  powers  of  government.  They 
are  exclusively  the  creations  of  the  legislative  department,  and  subject  to  its  supervision  and 
control.    Benner  v.  Porter,  9  How.,  242. 

§  2439.  Territorial  courts  created  by  act  of  congress,  of  which  the  judges  hold  office  but 
four  years,  are  not  constitutional  courts  in  which  the  judicial  power  conferred  by  the  con- 
stitution on  the  general  government  can  be  deposited.  The  jurisdiction  with  which  they  are 
invested  is  not  a  part  of  that  judicial  power  which  is  defined  by  the  third  article  of  the  con- 
stitution, but  is  conferred  by  congress  in  the  execution  of  those  general  powers  which  that 
body  possesses  over  the  territories.    American  Ins.  Co.  v.  Canter,  1  Pet.,  546. 

§  2440l  Although  within  the  United  States  admiralty  jurisdiction  can  only  be  exercised  by 
courts  established  under  the  third  article  of  the  constitution,  yet  the  same  limitation  does  not 
extend  to  the  territories,  and  a  territorial  legislature,  under  authority  to  establish  inferior 
courts,  may  establish  a  court  for  the  trial  and  determination  of  salvage  cases.    Ibid, 

S  2441.  The  legislative  power  of  the  territory  of  New  Mexico,  being  extended  by  the  organic 
act  to  all  rightful  subjects  of  legislation  consistent  with  the  constitution  of  the  United  States, 
a  provision  in  one  of  its  statutes  that  *'in  case  of  appeals  in  civil  suits,  if  the  judgment  by 
the  appellate  court  be  against  the  appellant,  it  shall  be  rendered  against  him  and  his  secu- 
rities on  the  appeal  bond,"  is  open  to  no  constitutional  objection.  Beall  v.  New  Mexico,  16 
Wall,  535, 

g  2442.  The  act  of  congress  conferring  upon  a  territorial  court  jurisdiction  of  offenses 
committed  by  Indians  is  constitutional.     United  States  v,  Cha-to-kah-na-pe-sha,  Hemp.,  28. 

§  2443.  Political  powers. —  The  seizure  of  an  American  vessel  within  the  territorial  juris- 
diction of  a  foreign  power  is  an  offense  against  that  power  which  must  be  adjusted  between 
the  two  governments,  and  a  federal  court  can  take  no  cognizance  of  it.  Even  though  illegal, 
a  subsequent  seizure  by  civil  process  issuing  out  of  a  district  court  is  sufficient  to  give  the 
court  full  jurisdiction.    The  Ship  Richmond  v.  United  States,  9  Cr.,  104.    See  (Government. 

§  2444.  Where  the  terms  of  a  treaty  stipulation  import  a  contract  —  when  either  of  the 
parties  thereby  engages  to  perform  a  particular  act  —  the  treaty  addresses  itself  to  the  polit- 
ical, not  to  the  judicial,  department,  and  the  legislature  must  execute  the  contract  before  it 
can  become  a  rule  for  the  court.  Humphrey  v.  United  States,*  Dev.,  51;  Jones  v.  Walker,* 
2  Paine,  68a 

g  2445.  It  does  not  belong  to  the  judicial  department  of  the  government  to  pass  upon  the 
voluntary  validity  of  a  treaty,  that  is,  to  annul  it  because  it  has  been  broken.  The  necessary 
validity  of  a  treaty  is  a  judicial  question,  but  the  former  is  of  a  political  nature.  Jones  r. 
Walker,*  2  Paine,  6S8. 
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§  2446.  A  nation  becomes  independent  from  its  declaration  of  independence,  onlj  as  re- 
spects its  own  government.  Before  it  can  be  recognized  by  the  judiciary  of  other  nations,  it 
must  be  recognized  by  the  executive  authority  of  those  nations.  So  where  papers  authenti- 
cated by  the  seal  of  Buenos  Ayres  were  offered  in  evidence,  it  was  held  that  the  seals  could 
not  prove  the  papers  genuine,  since  the  independence  of  that  government  had  never  been 
recognized  by  our  executive.     United  States  v.  Hutcliings.*  2  Wheel.  Cr.  Cas.,  543. 

§  2447.  Conferring  jarisdietion  on  8tat«  eoarts.— It  seems  that  no  part  of  the  criminal 
jurisdiction  of  the  United  States  can,  consistently  with  tiie  constitution,  be  delegated  to  the 
state  courts.    Stearns  v.  United  States,  2  Paine,  803. 

§  2448.  It  seems  that  though  jurisdiction  has  been  conferred  upon  state  courts  by  con- 
gress in  civil  matters  arising  under  the  laws  of  the  United  States,  the  state  courts  are  not 
bound  to  exercise  the  jurisdiction  thus  given,  but  that  it  is  optional  with  them  whether  to 
do  so  or  not.    Ibid, 

g  2449.  Enforcing  obligations  of  a  state.—  It  seems  that  the  judiciary  of  a  state  cannot 
interfere  to  enforce  the  bonds  and  obligations  of  a  state  unless  authorized  to  do  so  by  the 
state  itself.     Bank  of  Washington  v.  State  of  Arkansas,  20  How.,  532. 

§  2450.  Salts  between  citizens  of  same  state.—  The  courts  of  the  United  States  have 
no  power  to  administer  common  law  relief  in  a  suit  between  citizens  of  the  same  state, 
though  growing  out  of  rights  of  an  author  in  a  literary  production  not  arising  under  the 
copyright  law.    Boucicault  v.  Hart,  13  Blatch.,  58. 

§2451.  Admiralty  jnrisdiction.— Under  the  constitution  the  jurisdiction  of  the  district 
courts  does  not  extend  to  all  cases  over  which  the  admiralty  courts  of  Great  Britain  exercised 
jurisdiction  at  the  time  the  constitution  was  adopted.  The  nature  and  extent  of  the  admi- 
ralty jurisdiction  conferred  by  the  constitution  must  be  determined  by  the  laws  of  congress, 
the  decisions  of  the  supreme  court,  and  the  usages  prevailing  in  the  courts  of  the  states  at 
the  time  the  constitution  was  adopted.  No  other  rules  are  known  which  it  is  reasonable  to 
suppose  could  have  been  in  the  minds  of  the  framers  of  the  constitution  than  those  which 
were  then  in  force  in  the  respective  states,  and  which  they  were  accustomed  to  see  in  daily 
and  familiar  practice  in  the  state  courts.  Ex  parte  Easton,  5  Otto,  70;  Waring  t;.  Clarke, 
5  How.,  451;  New  Jersey  Steam  Nav.  Co.  v.  Merchants*  Bank,  6  How.,  385;  Bains  t?.  The 
Schooner  James,  Bald.,  546.    See  Maritime  Law. 

§  2452.  Admiralty  cases  are  not  cases  arising  under  the  constitution  and  laws  of  the  United 
States.     American  Ins.  Co.  v.  Canter,  1  Pet.,  544. 

§  2453.  The  extension  of  the  judicial  power  of  the  United  States  to  all  cases  of  admiralty 
and  maritime  jurisdiction  made  the  maritime  law  exclusively  the  law  of  the  United  States. 
It  is  not  subject  to  be  changed  by  the  law  of  any  state.  Roberts  v,  Skolfield,*  8  Am.  L.  Reg., 
156. 

§  2454.  The  courts  of  the  United  States  have  exclusive  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  and  have  it  exclusive  of  the  courts  of  the  several 
states,  except  as  to  the  common  law  remedy.    Ashbrook  v.  The  Steamer  Golden  Gate,  Ne  wb., 

%  2455.  Though  the  limits  of  the  admiralty  and  maritime  jurisdiction  of  the  courts  of  the 
United  States  are  not  accurately  defined  by  the  constitution,  yet  it  is  certain  that  the  jurisdic- 
tion cannot  be  enlarged  by  state  legislation ;  nor  can  it  be  enlarged  by  act  of  congress,  nor  can 
a  rule  of  court  extend  it  beyond  its  limits  as  determined  by  the  judicial  power.  But  con^^ress 
may  prescribe  modes  and  forms  of  procedure.  The  Steamer  St  Lawrence,  1  Black,  527; 
Watson  V,  Tarpley,  18  How.,  517, 

§  2456.  The  admiralty  jurisdiction  of  the  United  States  does  not  depend  in  any  way  upon 
the  regulation  of  commerce,  and  it  seems  that  the  federal  courts  have  admiralty  jurisdiction 
in  cases  of  collisions,  whether  one  vessel  is  engaged  in  commerce  between  the  states  or  not, 
and  even  though  the  collision  may  have  been  within  the  body  of  a  county.  The  Propeller 
Commerce,  1  Black,  578. 

§  2457.  The  admiralty  and  maritime  jurisdiction  of  the  courts  of  the  United  States  under 
the  constitution  extends  to  cases  arising  upon  the  waters  of  rivers  navigable  from  the  sea, 
though  lying  within  the  body  of  a  county  and  above  the  ebb  and  flow  of  the  tide.  The  Steam- 
boat Magnolia,  20  How.,  298. 

§  2458.  The  federal  courts  have  not  admiralty  jurisdiction  over  contracts  for  shipmenta 
upon  the  great  lakes  between  porta  of  the  same  state.    The  Fashion,  21  How.,  247. 

§  2459.  The  federal  courts  have  not  admiralty  jurisdiction  over  contracts  of  affreightmmit 
made  between  ports  on  a  river  wholly  within  a  state.    The  Goliah,  21  How.,  249. 

§  2460.  The  law  of  congress  of  February  26,  1845  (5  Statutes  at  Large,  726).  extending  the 
jurisdiction  of  the  district  courts  of  the  United  States  to  certain  cases  on  the  great  lakes  and 
waters  flowing  into  them,  is  constitutional,  not  indeed  as  being  a  regulation  of  commerce, 
but  under  the  provision  of  the  constitution  providing  that  the  judicial  power  of  the  United 
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States  shall  extend  to  cases  of  admiralty  and  maritime  jurisdiction,  and  as  being  a  regulation. 
of  that  jurisdiction.    The  Propeller  Qenessee  Chief  v,  Fitzhugh,  12  How.,  451. 

§  2461.  The  ninth  section  of  the  judiciary  act  of  1789,  which  declares  that  '*  the  district 
courts  shall  have,  exclusively  of  the  courts  of  the  several  states,  .  .  .  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction;  .  .  .  saving  to  suitors  in  all  cases 
the  right  of  a  common  law  remedy,  where  the  common  law  is  competent  to  give  it,'*  is  con- 
stitutional.   The  Moses  Taylor,  4  Wall.,  411. 

§  2462.  Though  a  statute  of  the  state  of  New  York,  which  prescribes  how  vessels  lying  at 
anchor  shall  display  lights,  would  doubtless  be  binding  in  the  courts  of  that  state,  it  cannot 
regulate  the  decisions  of  the  federal  courts  which  administer  the  genei-al  admiralty  law.  They 
can  be  governed  only  by  the  principles  peculiar  to  that  system  as  generally  recognized  in  mar- 
itime countries,  modified  by  acts  of  congress,  independently  of  local  legislation.  The  Steam- 
boat New  York,  18  How.,  22o. 

§  2463.  All  state  legislation  providing  for  the  enforcement  of  a  maritime  claim  or  contract 
in  any  other  manner  than  by  a  common  law  remedy  infringes  on  the  exclusive  jurisdiction 
of  the  federal  courts,  and  violates  the  constitution  of  the  United  States.  In  re  Surplus  of 
Ship  Edith,  5  Ben.,  438;  11  Blatch.,  458;  Jackson  v.  Steam  Propeller  Kinnie,*  8  Am.  L.  Reg. 
(N.  S.),  471;  The  N.  W.  Thomas,  1  Hiss.,  219;  Taylor  t?.  Carryl,  20  How.,  601. 

§  2464.  In  respect  to  contracts  made  in  a  home  port  for  furnishing  supplies  and  nmterials 
to  domestic  vessels,  the  states  may  provide  for  the  creation  of  liens  and  their  enforcement, 
provided  the  law  does  not  amount  to  a  regulation  of  commerce,  and  the  remedy  given  for 
enforcement  is  a  common  law  remedy.    In  re  Surplus  of  Ship  Edith,  5  Ben.,  436. 

§  2465.  A  state  law  giving  a  remedy  in  the  nature  of  a  proceeding  in  rem  against  domes- 
tic boats  and  vessels  for  materials  and  supplies  furnished  within  the  state  is  valid,  notwith- 
standing the  fact  that  congress  has  conferred  junsdiction  of  such  cases  on  the  federal  district 
courts;  and  when  tiie  jurisdiction  of  the  state  court  attaches,  it  excludes  that  of  the  federal 
courts.    The  Celestine,  1  Biss.,  6. 

§  2466.  A  state  statute,  enacting  that  whenever  a  debt  of  a  certain  sum  shall  be  contracted  by 
the  master,  owner,  agent  or  consignee  of  any  ship  or  vessel,  within  that  state,  for  either  of  the 
following  pur})oses:  (1)  On  account  of  work  done  or  materials  furnisl^ed  within  the  state  for 
building,  repairing  or  equipping  such  ship  or  vessel ;  (2)  for  provisions  and  stores  furnished ; 
(8)  on  account  of  wharfage  and  the  expenses  of  keeping  such  vessel  in  port,—  such  debts  shall 
be  a  lien  on  such  ship  or  vessel,  and  be  preferred  to  all  other  liens  except  mariners*  wages,  is 
constitutional  when  applied  to  ships  belonging  to  the  ports  of  that  state.  But  cannot  affect 
in  any  manner  the  United  States  courts  in  their  exercise  of  admiralty  jurisdiction  in  cases  of 
foreign  vessels.    The  Barque  Chusan,  2  Story,  455.  ^ 

g  2467.  The  act  of  October  7,  1864,  of  the  state  of  Alabama,  entitled  *'  Proceedings  in  Ad- 
miralty," giving  to  the  owner  of  goods  shipped  on  board  any  steamboat  or  water-craft,  on 
navigable  waters  within  the  state,  a  lien  on  such  boat  for  the  safe  delivery  of  the  goods,  and 
authorizing  the  courts  in  that  state  to  enforce  such  contracts  by  proceedings  in  rem  in  the 
same  form  as  those  used  in  the  courts  of  admiralty  of  the  United  States,  is  void,  as  conflict- 
ing with  that  provision  in  the  federal  constitution  extending  the  judicial  power  of  the  United 
States  to  all  cases  of  admiralty  and  maritime  jurisdiction,  and  the  acts  of  congress  there- 
under.   The  Belfast,  7  Wall.,  624. 

§  2468.  A  state  statute,  giving  an  action  to  the  next  of  kin  of  any  person  killed  by  the  neg- 
ligence of  any  common  earner,  either  by  steamboat  or  otherwise,  in  that  state,  is  not  invalid 
as  conflicting  with  the  maritime  jurisdiction  of  the  federal  courts.  And  this  whether  the 
admiralty  courts  have  jurisdiction  of  such  cases  or  not.  It  is  not  material  that  this  right  of 
action  was  given  by  statute  since  the  judiciary  act.    Steamboat  Co.  v.  Chase,  16  Wall.,  522. 

2.  Removal  of  Causes  to  Federal  Courts. 

[As  to  Practice  in  Removal  Cases,  see  Pbacticb.] 

Summary—  Constitutionality  of  statutes,  g§  2469,  2470.— jBewotwiZ  of  cause  after  trialbyjury, 
%  2470. —  Agreement  by  foreign  corporation  not  to  remove  causes  to  federal  courts,  g§  2471, 
2473. 

g  2469.  The  judicial  power  of  the  federal  courts  extends  to  a  prosecution  against  a  revenue 
officer  for  murder  when  he  justifies  the  killing  as  in  self-defense  while  doing  his  official  duty ; 
and  the  law  authorizing  the  removal  of  such  a  case  from  the  state  to  the  federal  court  is  a 
constitutional  exercise  of  the  power  vested  in  congress.    Tennessee  v.  Davis,  §§  247^2500. 

S  2470.  The  seventh  amendment  forbids  any  law  which  would  authorize  the  federal  courts 
to  retry  a  case  once  tried  in  the  state  courts ;  it  is,  therefore,  held  that  so  much  of  the  fifth 
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section  of  tlie  act  of  March  3,  1868,  as  provides  for  the  removal  of  a  judgment  in  a  state 
courts  and  in  which  the  cause  was  tried  by  a  jury,  to  the  circuit  court  of  the  United  States 
for  a  retrial  on  the  facts  and  law,  is  void.    The  Justices  v.  Murray,  §g  2501-2504, 

§  ^471.  A  law  forbidding  a  foreign  corporation  to  do  any  business  in  the  state  until  it  should 
sign  an  agreement  to  remove  no  suits  against  it  to  the  federal  courts  is  void ;  and  such  agree- 
ment is  ineffectual  to  defeat  the  constitutional  jurisdiction  of  such  courts.  Insurance  Com- 
pany V.  Morse,  g§  2505-2509. 

§  2472.  But  while  an  agreement  by  the  corporation  to  abide  by  the  law  cannot  prevent  its 
removal  of  a  case  to  the  federal  court,  yet  the  state  may,  in  the  event  of  a  breach  of  the 
agreement,  revoke  its  license  to  do  business;  and  an  injunction  will  not  lie  to  prevent  such 
revocation.     Doyle  r.  Coutinental  Ins  Co.,  g§  2510-15, 

[Notes.— See  g§  2516,  2517.] 

TENNESSEE  v.  DAVIS. 
(10  Otto,  257-302,     1879.) 

Cebtificate  of  Division  from  the  TJ.  S.  Circuit  Court,  Middle  District  of  Ten- 
nessee. 

Statement  of  Facts. —  Davis  was  indicted  for  murder  in  the  circuit  court 
for  Grundy  county,  Tennessee.  He  presented  a  petition  to  the  United  States 
circuit  court,  praying  for  the  removal  of  the  case  from  the  state  court.  Three 
questions  are  certified.  The  first  and  second  are  stated  in  the  opinion.  The 
third  was,  whether,  if  no  mode  of  procedure  is  prescribed  by  the  act  of  con- 
gress, a  trial  of  the  guilt  or  innocence  of  the  defendant  can  be  had  in  the 
United  States  circuit  court. 

Opinion  by  Mr.  Justice  Strong. 

The  first  of  the  questions  certified  is  one  of  great  importance,  bringing  as  it 
does  into  consideration  the  relation  of  the  general  government  to  the  govern- 
ment of  the  states,  and  bringing  also  into  view  not  merely  the  construction  of 
an  act  of  congress,  but  its  constitutionality.  That  in  this  case  the  defendant's 
petition  for  removal  of  the  cause  was  in  the  form  prescribed  by  the  act  of  con- 
gress admits  of  no  doubt.  It  represented  that  he  had  been  indicted  for  murder 
in  the  circuit  court  of  Grundy  county,  and  that  the  indictment  and  criminal 
prosecution  were  still  pending.  It  represented,  further,  that  no  murder  was 
committed,  but  that,  on  the  other  hand,  the  killing  was  committed  in  the  peti- 
tioner's own  necessary  self-defense,  to  save  his  own  life;  that  at  the  time 
w^hen  the  alleged  act  for  which  he  was  indicted  was  committed  he  was,  and 
still  is,  an  officer  of  the  United  States,  to  wit,  a  deputy  collector  of  internal 
revenue,  and  that  the  act  for  which  he  was  indicted  was  performed  in  his 
own  necessary  self-defense  while  engaged  in  the  discharge  of  his  duties  as 
deputy  collector ;  that  he  was  acting  by  and  under  the  authority  of  the  inter- 
nal revenue  laws  of  the  United  States;  that  what  he  did  was  done  under  and 
by  right  of  his  office,  to  wit,  as  deputy  collector  of  internal  revenue;  that  it 
was  his  duty  to  seize  illicit  distilleries,  and  the  apparatus  that  is  psed  for  the 
illicit  and  unlawful  distillation  of  spirits;  and  that  while  so  attempting  to  en- 
force the  revenue  laws  of  the  United  States  as  deputy  collector  as  aforesaid, 
he  was  assaulted  and  fired  upon  by  a  number  of  armed  men,  and  that  in  de- 
fense of  his  life  he  returned  the  fire.  The  petition  was  verified  by  oath,  and 
the  certificate  required  by  the  act  of  congress  to  be  given  by  the  petitioner's 
legal  counsel  was  appended  thereto.  There  is,  therefore,  no  room  for  reason- 
able doubt  that  a  case  was  made  for  the  removal  of  the  indictment  into  the 
circuit  court  of  the  United  States,  if  section  643  of  the  Revised  Statutes  em- 
braces criminal  prosecutions  in  a  state  court,  and  makes  them  removable,  and 
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if  that  act  of  congress  was  not  unautborized  by  the  constitution.  The  lan- 
guage of  the  statute  (so  far  as  it  is  necessary  at  present  to  refer  to  it)  is  as  fol- 
lows: "When  any  civil  suit  or  criminal  prosecution  is  commenced  in  any 
court  of  a  state  against  any  officer  appointed  under,  or  acting  by  authority  of, 
any  revenue  law  of  the  United  States,  now  or  hereafter  enactec^,  or  against 
any  person  acting  by  or  under  authority  of  any  such  officer,  on  account  of  any 
act  done  under  color  of  his  office  or  of  any  such  law,  or  on  account  of  any 
right,  title  or  authority  claimed  by  such  officer  or  other  person  under  any  such 
law,"  the  case  may  be  removed  into  the  federal  court.  Now,  certainly  the  pe- 
tition for  the  removal  represented  that  the  act  for  which  the  defendant  was 
indicted  was  done  not  merely  under  color  of  his  office  as  a  revenue  collector, 
or  under  color  of  the  revenue  laws,  not  merely  while  he  was  engaged  in  per- 
forming his  duties  as  a  revenue  officer,  but  that  it  was  done  under  and  by 
right  of  his  office,  and  while  he  was  resisted  by  an  armed  force  in  his  attempts 
to  discharge  his  official  duty.  This  is  more  than  a  claim  of  right  and  author- 
ity under  the  law  of  the  United  States  for  the  act  for  which  he  has  been  in- 
dicted. It  is  a  positive  assertion  of  the  existence  of  such  authority.  But  the 
act  of  congress  authorizes  the  removal  of  any  cause  when  the  acts  of  the  de- 
fendant complained  of  were  done,  or  claimed  to  have  been  done,  in  the  dis- 
charge of  his  duty  as  a  federal  officer.  It  makes  such  a  claim  a  basis  for  the 
assumption  of  federal  jurisdiction  of  the  case,  and  for  retaining  it,  at  least 
until  the  claim  proves  unfounded. 

That  the  act  of  congress  does  provide  for  the  removal  of  criminal  prosecu- 
tions for  offenses  against  the  state  laws,  when  there  arises  in  them  the  claim  of 
the  federal  right  or  authority,  is  too  plain  to  admit  of  denial.  Such  is  its  posi- 
tive language,  and  it  is  not  to  be  argued  away  by  presenting  the  supposed 
incongruity  of  administering  state  criminal  laws  by  other  courts  than  those 
established  by  the  state.  It  has  been  strenuously  urged  that  murder  within  a 
state  is  not  made  a  cringe  by  any  act  of  congress,  and  that  it  is  an  offense 
against  the  peace  and  dignity  of  the  state  alone.  Hence  it  is  inferred  that  its 
trial  and  punishment  can  be  conducted  only  in  state  tribunals,  and  it  is  argued 
that  the  act  of  congress  cannot  mean  what  it  says,  but  that  it  must  intend 
only  such  prosecutions  in  state  courts  as  are  for  offenses  against  the  United 
States, —  offenses  against  the  revenue  laws.  But  there  can  be  no  criminal 
prosecution  initiated  in  any  state  court  for  that  which  is  merely  an  offense 
against  the  general  government.  If,  therefore,  the  statute  is  to  be  allowed  any 
meaning,  when  it  speaks  of  criminal  prosecutions  in  state  courts,  it  must  intend 
those  that  are  instituted  for  alleged  violations  of  state  laws,  in  which  defenses 
are  set  up  or  claimed  under  United  States  laws  or  authority. 

§  2473.  Section  GJ^Ji  of  the  Revised  Statutes^  which  authorizes  the  reynoval  from 
slate  courts  to  federal  courts  of  all  criminal  prosecutions  against  persons  act- 
ing under  the  revefiue  laws  of  the  United  States,  is  constitutional. 

We  come,  then,  to  the  inquiry,  most  discussed  during  the  argument,  whether 
section  643  is  a  constitutional  exercise  of  the  power  vested  in  congress.  Has 
the  constitution  conferred  upon  congress  the  power  to  authorize  the  removal, 
from  a  state  court  to  a  federal  court,  of  an  indictment  against  a  revenue  officer 
for  an  alleged  crime  against  the  state,  and  to  order  its  removal  before  trial, 
when  it  appears  that  a  federal  question  or  a  claim  to  a  federal  right  is  raised  in 
the  case,  and  must  be  decided  therein?  A  more  important  question  can  hardly 
be  imagined.  Upon  its  answer  may  depend  the  possibility  of  the  general  gov- 
ernment's preserving  its  own  existence.    As  was  said  in  Martin  v.  Hunter,  1 
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Wheat.,  363,  "  the  general  government  must  cease  to  exist  whenever  it  loses  the 
power  of  protecting  itself  in  the  exercise  of  its  constitutional  powers."  It  can 
act  only  through  its  officers  and  agents,  and  they  must  act  within  the  states. 
If,  when  thus  acting,  and  within  the  scope  of  their  authority,  those  officers  can 
be  arrested  and  brought  to  trial  in  a  state  court,  for  an  alleged  offense  against 
the  law  of  the  state,  yet  warranted  by  the  federal  authority  they  possess,  and 
if  the  general  government  is  powerless  to  interfere  at  once  for  their  protec- 
tion,—  if  their  protection  must  be  left  to  the  action  of  the  state  court, —  the 
operations  of  the  general  government  may  at  any  time  be  arrested  at  the  will 
of  one  of  its  members.  The  legislation  of  a  state  may  be  unfriendly.  It 
may  affix  penalties  to  acts  done  under  the  immediate  direction  of  the  national 
government,  and  in  obedience  to  its  laws.  It  may  deny  the  authority  conferred 
by  those  laws.  The  state  court  may  administer  not  only  the  laws  of  the  state, 
but  equally  federal  law,  in  such  a  manner  as  to  paralyze  the  operations  of  the 
government.  And  even  if,  after  trial  and  final  judgment  in  the  state  coart, 
the  case  can  be  brought  into  the  United  States  court  for  review,  the  officer  is 
withdrawn  from  the  discharge  of  his  duty  during  the  pendency  of  the  prosecu- 
tion, and  the  exercise  of  acknowledged  federal  power  arrested. 

§  2474.  The  powers  of  the  United  States  government  and  its  supremacy  within 
the  sphere  of  those  powei's. 

We  do  not  think  such  an  element  of  weakness  is  to  be  found  in  the  constitu- 
tion. The  United  States  is  a  government  with  authority  extending  over  the 
whole  territory  of  the  Union,  acting  upon  the  states  and  upon  the  people  of 
the  states.  While  it  is  limited  in  the  number  of  its  powers,  so  far  as  its  sov- 
ereignty extends  it  is  supreme.  No  state  government  can  exclude  it  from  the 
exercise  of  any  authority  conferred  upon  it  by  the  constitution,  obstruct  its 
authorized  officers  against  its  will,  or  withhold  from  it,  for  a  moment,  the  cog- 
nizance of  an}"^  subject  which  that  instrument  has  committed  to  it. 

§  2475.  J'itidicial  power  extends  to  civil  and  criminal  cases. 

By  the  last  clause  of  the  eighth  section  of  the  first  article  of  the  constitution, 
congress  is  invested  with  power  to  make  all  laws  necessary  and  proper  for  car- 
rying into  execution  not  only  all  the  powers  previously  specified,  but  also  all 
other  powers  vested  by  the  constitution  in  the  government  of  the  United  States, 
or  in  any  department  or  officer  thereof.  Among  these  is  the  judicial  power  of 
the  government.  That  is  declared  by  the  second  section  of  the  third  article  to 
"  extend  to  all  cases  in  law  and  equity  arising  under  the  constitution,  the  laws 
of  the  United  States,  and  treaties  made  or  which  shall  be  made  under  their 
authority,"  etc.  This  provision  embraces  alike  civil  and  criminal  cases  arising 
under  the  constitution  and  laws.  Cohens  v.  Virginia,  6  Wheat.,  264.  Both 
are  equally  within  the  domain  of  the  judicial  powers  of  the  United  States,  and 
there  is  nothing  in  the  grant  to  justify  an  assertion  that  whatever  power  may 
be  exerted  over  a  civil  case  may  not  be  exerted  as  fully  over  a  criminal  one. 
And  a  case  arising  under  the  constitution  and  laws  of  the  United  States  may  as 
well  arise  in  a  criminal  prosecution  as  in  a  civil  suit.  What  constitutes  a  case 
thus  arising  was  early  defined  in  the  case  cited  from  6  Wheaton.  It  is  not 
merely  one  where  a  party  comes  into  court  to  demand  something  conferred 
upon  him  by  the  constitution,  or  by  a  law  or  treaty. 

§  2476.  Cases  arising  under  the  laics  of  the  United  States  are  such  as  grow 
out  of  the  legislation  of  congress. 

A  case  consists  of  the  right  of  one  party  as  well  as  the  other,  and  may  traly 
be  said  to  arise  under  the  constitution,  or  a  law  or  a  treaty  of  the  United 
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States,  whenever  its  correct  decision  depends  upon  the  construction  of  either. 
Cases  arising  under  the  laws  of  the  United  States  are  such  as  grow  out  of  the 
legislation  of  congress,  whether  they  constitute  the  right  or  privilege,  or  claim 
or  protection,  or  defense  of  the  party,  in  whole  or  in  part,  by  whom  they  are 
asserted.  Story  on  the  Constitution,  sec.  1647;  6  Wheat.,  379.  It  was  said 
in  Osborne  v.  Bank  of  United  States,  9  Wheat.,  738  (§§  2363-87,  supra),  "When 
a  question  to  which  the  judicial  power  of  the  Union  is  extended  by  the  constitu- 
tion forms  an  ingredient  of  the  original  cause,  it  is  in  the  power  of  congress  to 
give  the  circuit  courts  jurisdiction  of  that  cause,  although  other  questions  of 
fact  or  of  law  may  be  involved  in  it."  And  a  case  arises  under  the  laws  of  the 
United  States  when  it  arises  out  of  the  implication  of  the  law.  Mr.  Chief 
Justice  Marshall  said,  in  the  case  last  cited:  "  It  is  not  unusual  for  a  legisla- 
tive act  to  involve  consequences  which  are  not  expressed.  An  officer,  for 
example,  is  ordered  to  arrest  an  individual.  It  is  not  necessary,  nor  is  it  usual, 
to  say  that  he  sball  not  be  punished  for  obeying  this  order.  His  security  is 
implied  in  the  order  itself.  It  is  no  unusual  thing  for  an  act  of  congress  to 
imply,  without  expressing,  this  very  exemption  from  state  control."  .  .  '. 
*'  The  collectors  of  the  revenue,  the  carriers  of  the  mail,  the  mint  establish- 
ment, and  all  those  institutions  which  are  public  in  their  nature,  are  examples 
in  point.  It  has  never  been  doubted  that  all  who  are  employed  in  them  are 
protected  while  in  the  line  of  their  duty;  and  yet  this  protection  is  not  ex- 
pressed in  any  act  of  congress.  It  is  incidental  to,  and  is  implied  in,  the  several 
acts  by  which  those  institutions  are  created;  and  is  secured  to  the  individuals 
employed  in  them  by  the  judicial  power  alone;  that  is,  the  judicial  power  is 
the  instrument  employed  by  the  government  in  administering  this  security." 

§  2477.  The  right  of  congress  to  authorize  the  removal  of  civil  suits  in  which 
arise  federal  questions.     The  same  ride  applies  as  well  to  criminal  cases. 

The  constitutional  right  of  congress  to  authorize  the  removal  before  trial  of 
civil  cases  arising  under  the  laws  of  the  United  States  has  long  since  passed 
be^'ond  doubt.  It  was  exercised  almost  contemporaneously  with  the  adoption 
of  the  constitution,  and  the  power  has  been  in  constant  use  ever  since.  The 
judiciary  act  of  September  24,  1789,  was  passed  by  the  first  congress,  many 
members  of  which  had  assisted  in  framing  the  constitution;  and  though  some 
doubts  were  soon  after  suggested  whether  cases  could  be  removed  from  state 
courts  before  trial,  those  doubts  soon  disappeared.  Whether  removal  from  a 
state  to  a  federal  court  is  an  exercise  of  appellate  jurisdiction,  as  laid  down  in 
Story's  Commentaries  on  the  Constitution,  section  1745,  or  an  indirect  mode  of 
exercising  original  jurisdiction,  as  intimated  in  Railway  Co.  v,  Whitton,  13 
Wall.,  270,  we  need  not  now  inquire.  Be  it  one  or  the  other,  it  was  ruled 
in  the  case  last  cited  to  be  constitutional.  But  if  there  is  power  in  congress  to 
direct  a  removal  before  trial  of  a  civil  case  arising  under  the  constitution  or  laws 
of  the  United  States,  and  direct  its  removal  because  such  a  case  has  arisen,  it 
is  impossible  to  see  why  the  same  power  may  not  order  the  removal  of  a  crim- 
inal prosecution,  when  a  similar  case  has  arisen  in  it.  The  judicial  power  is 
declared  to  extend  to  all  cases  of  the  character  described,  making  no  distinc- 
tion between  civil  and  criminal,  and  the  reasons  for  conferring  upon  the  courts 
of  the  national  government  superior  jurisdiction  over  cases  involving  authority 
and  rights  under  the  laws  of  the  United  States  are  equally  applicable  to  both. 
As  we  have  already  said,  such  a  jurisdiction  is  necessary  for  the  preservation 
of  the  acknowledged  powers  of  the  government.  It  is  essential,  also,  to  a  uni- 
form and  consistent  administration  of  national  laws.     It  is  required  for  the 
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preservation  of  that  supremacy  which  the  constitution  gives  to  the  general 
government  by  declaring  that  "the  constitution,  and  laws  of  the  United  States 
made- in  pursuance  thereof,  and  the  treaties  made  or  which  shall  be  made  under 
the  authority  of  the  United  States,  shall  be  the  supreme  laws  of  the  land,  and 
the  judges  in  every  state  shall  be  bound  thereby,  anything  in  the  constitution 
or  laws  of  any  state  to  the  contrary  notwithstanding."  The  founders  of  the 
constitution  could  never  have  intended  to  leave  to  the  possibly  varying  decis- 
ions of  the  state  courts  what  the  laws  of  the  government  it  established  are, 
what  rights  they  confer,  and  what  protection  shall  be  extended  to  those  who 
execute  them.  If  they  did,  where  is  the  supremacy  over  those  questions  vested 
in  the  government  by  the  constitution?  If,  whenever  and  wherever  a  case 
arises  under  the  constitution  and  laws  or  treaties  of  the  United  States,  the 
national  government  cannot  take  control  of  it,  whether  it  be  civil  or  criminal, 
in  any  stage  of  its  progress,  its  judicial  power  is,  at  least,  temporarily  silenced, 
instead  of  being  at  all  times  supreme.  In  criminal  as  well  a»in  civil  proceed- 
ings in  state  courts,  cases  under  the  constitution  and  laws  of  the  United  States 
might  have  been  expected  to  arise,  as,  in  fact,  they  do.  Indeed,  the  powers  of 
the  general  government,  and  the  lawfulness  of  authority  exercised  or  claimed 
under  it,  are  quite  as  frequently  in  question  in  criminal  cases  in  state  courts  as 
they  are  in  civil  cases,  in  proportion  to  their  number. 

§  2478.  It  is  no  invasion  of  the  sovereignty  of  a  state  to  withdraw  from  its 
courts  criminal  cases  involving  federal  questions. 

The  argument  so  much  pressed  upon  us,  that  it  is  an  invasion  of  the  sover- 
eignty of  a  state  to  withdraw  from  its  courts  into  the  courts  of  the  general 
government  the  trial  of  prosecutions  for  alleged  offenses  against  the  criminal 
laws  of  a  state,  even  though  the  defense  presents  a  case  arising  out  of  an  act 
of  congress,  ignores  entirely  the  dual  character  of  our  government.  It  assumes 
that  the  states  are  completely  and  in  all  respects  sovereign.  But  when  the 
national  government  was  formed,  some  of  the  attributes  of  state  sovereignty 
were  partially,  and  others  wholly,  surrendered  and  vested  in  the  UniteJ  States. 
Over  the  subjects  thus  surrendered  the  sovereignty  of  the  states  ceased  to 
extend.  Before  the  adoption  of  the  constitution  each  state  had  complete  and 
exclusive  authority  to  administer  by  its  courts  all  the  law,  civil  and  criminal, 
which  existed  within  its  borders.  Its  judicial  power  extended  over  every  legal 
question  that  could  arise.  But  when  the  constitution  was  adopted  a  portion  of 
that  judicial  power  became  vested  in  the  new  government  created,  and  so  far 
as  thus  vested  it  was  withdrawn  from  the  sovereignty  of  the  state.  Now,  the 
execution  and  enforcement  of  the  laws  of  the  United  States,  and  the  judicial 
determination  of  questions  arising  under  them,  are  confided  to  another  sover- 
eign, and  to  that  extent  the  sovereignty  of  the  state  is  restricted.  The  removal 
of  cases  arising  under  those  laws,  from  state  into  federal  courts,  is,  therefore, 
no  invasion  of  state  domain.  On  the  contrary,  a  denial  of  the  right  of  the 
general  government  to  remove  them,  to  take  charge  of  and  try  any  case  arising 
under  the  constitution  or  laws  of  the  United  States,  is  a  denial  of  the  conceded 
sovereignty  of  that  government  over  a  subject  expressly  committed  to  it. 

%m^.  The  removal  acts  of  1789  and  1813. 

It  is  true  the  act  of  1789  authorized  the  removal  of  civil  cases  only.  It  did 
not  attempt  to  confer  upon  the  federal  courts  all  the  judicial  power  vested  in 
the  government.  Additional  grants  have  from  time  to  time  been  made.  Con- 
gress has  authorized  more  and  more  fully,  as  occasion  has  required,  the  removal 

of  civil  cases  from  state  courts  into  the  circuit  courts  of  the  United  States,  and 
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the  constitutionality  of  such  authorization  has  met  with  general  acquiescence. 
It  has  been  sustained  by  the  decisions  of  this  court.  Kor  has  the  removal  of 
civil  cases  alone  been  authorized.  On  the  4th  of  February,  1815,  an  act  was 
passed  (3  Stat.,  198)  providing  that  if  any  suit  or  prosecution  should  be  com- 
menced in  any  state  court  against  any  collector,  naval  officer,  surveyor,  in- 
spector or  any  other  oflBicer,  civil  or  military,  or  any  other  person  aiding  or 
assisting,  agreeably  to  the  provisions  of  the  act,  or  under  color  thereof,  for  any 
act  done  or  omitted  to  be  done  as  an  officer  of  the  customs,  or  for  anything 
done  by  virtue  of  the  act  or  under  color  thereof,  it  might  be  removed  before 
trial  into  the  circuit  court  of  the  United  States,  provided  the  act  should  not 
apply  to  any  oflfenses  involving  corporal  punishment.  This  act  expressly  ap- 
plied to  a  criminal  action  or  prosecution.  It  was  intended  to  be  of  short  dura- 
tion, but  it  was  extended  by  the  act  of  March  3,  1.815  (3  Stat.,  p.  233,  sec.  6), 
and  re-enacted  in  1817  for  a  period  of  four  years. 

§  2480.  TJie  removal  act  of  1833. 

So,  in  1833,  by  the  act  of  March  2  (4  id.,  ch.  5Y,  sec.  3),  it  was  enacted  that 
in  any  case  where  suit  or  prosecution  should  be  commenced  in  a  state  court  of 
any  state  against  any  officer  of  the  United  States  or  other  person  for  or  on 
account  of  any  act  done  under  the  revenue  laws  of  the  United  States,  or  under 
color  thereof,  or  for  or  on  account  of  any  right,  authority  or  title  set  up  or 
claimed  by  such  officer  or  other  person,  under  any  such  law  of  the  United 
States,  the  suit  or  prosecution  might  be  removed,  before  trial,  into  the  federal 
circuit  court  of  the  proper  district.  The  history  of  this  act  is  well  known.  It 
was  passed  in  consequence  of  an  attempt  by  one  of  the  states  of  the  Union  to 
make  penal  the  collection  by  United  States  officers  within  the  state  of  duties 
under  the  tariff  laws.  It  was  recommended  by  President  Jackson  in  a  special 
message,  and  passed  in  the  senate  by  a  vote  of  thirty-two  to  one,  and  in  the 
house  by  a  majority  of  ninety-two.  It  undoubtedly  embraced  both  civil  and 
criminal  cases.  It  was  so  understood  and  intended  when  it  was  passed.  The 
chairman  of  the  judiciary  committee  which  introduced  the  bill  said :  *  ^^  It  gives 
the  right  to  remove  at  any  time  before  trial,  but  not  after  judgment  has 
been  given,  and  thus  affects  in  no  way  the  dignity  of  the  state  tribunals. 
Whether  in  criminal  or  civil  cases,  it  gives  this  right ^of  removal.  Has  con- 
gress power  in  criminal  cases?  He  would  answer  the  question  in  the  affirma- 
tive. Congress  had  the  power  to  give  the  right  in  criminal  as  well  as  in  civil 
cases,  because  the  second  section  of  the  third  article  of  the  constitution  speaks 
of  all  cases  in  law  and  equity,  and  these  comprehensive  terms  cover  all.  .  .  . 
It  was  more  necessary  that  this  jurisdiction  should  be  extended  over  criminal 
than  over  civil  cases.  If  it  were  not  admitted  that  the  federal  judiciary 
had  jurisdiction  of  criminal  cases,  then  was  nullification  ratified  and  seal^ 
forever;  for  a  state  would  have  nothing  more  to  do  than  to  declare  an  act  a 
felony  or  misdemeanor  to  nullify  all  the  laws  of  the  Union." 

§  2481.  The  removal  act  of  1866. 

The  provisions  of  the  act  of  July  13,  1866  (14  Stat.,  171,  sec.  67),  relative  to 
the  removal  of  suits  or  prosecutions  in  state  courts  against  internal  revenue 
officers,  provisions  re-enacted  in  section  643  of  the  Bevised  Statutes,  are  almost 
identical  with  those  of  the  act  of  1833,  the  only  noticeable  difference  being 
that  in  the  latter  act  the  adjective  '' criminal"  is  inserted  before  the  word 
'^  prosecution."  This  made  no  change  in  the  meaning.  The  well  understood 
legal  signification  of  the  word  '^prosecution  "  is  a  criminal  proceeding  at  the 
suit  of  the  government.    Thus  it  appears  that  all  along  our  history  the  legis- 
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lative  understanding  of  the  constitution  has  been  that  it  authorizes  the  removal 
from  state  courts  to  the  circuit  courts  of  the  United  States,  alike  civil  and 
criminal  cases  arising  under  the  laws,  the  constitution  or  treaties. 

§  24-83.  Cases  cited  and  approved. 

The  subject  has  more  than  once  been  before  this  court,  and  it-has  been  fully 
considered.  In  Martin  v.  Hunter,  1  Wheat.,  304,  it  was  admitted  in  argument 
by  Messrs.  Tucker  and  Dexter  that  there  might  be  a  removal  before  judgment, 
though  it  was  contended  there  could  not  be  after;  but  the  contention  was 
overruled,  and  it  was  declared  that  congress  might  authorize  a  removal  either 
before  or  after  judgment;  that  the  time,  the  process  and  the  manner  must  be 
subject  to  its  absolute  legislative  control.  In  that  case,  also,  it  was  said  that 
the  remedy  of  the  removal  of  suits  would  be  utterly  inadequate  to  the  purposes 
of  the  constitution  if  it  could  act  only  upon  the  parties  and  not  upon  the  state 
courts.  Judge  Story,  who  delivered  the  opinion,  adding:  "In  respect  to  crim- 
inal prosecutions,  the  difficulty  seems  admitted  to  be  insurmountable,  and,  in 
respect  to  civil  suits,  there  would  in  many  cases  be  rights  without  corresponding 
remedies."  .  .  .  "In  respect  to  criminal  prosecutions  there  would  at  once 
be  an  end  of  all  control,  and  the  state  decisions  would  be  paramount  to  the 
constitution."  The  expression  that  the  difficulty  in  the  way  of  the  removal  of 
criminal  prosecutions  seems  admitted  to  be  insurmountable  has  been  laid  hold 
of  here,  in  argument,  as  a  declaration  of  the  court  that  criminal  prosecutions' 
cannot  be  removed.  It  is  a  very  shortsighted  and  unwarranted  inference. 
What  the  court  said  was,  that  the  remedy  in  such  cases  seems  to  be  insurmount- 
able if  it  could  not  act  upon  state  courts  as  well  as  parties^  and  it  was  ruled  that 
it  does  thus  act.  The  expression  must  be  read  in  its  connection.  In  Martin  v. 
Hunter  the  removal  was  by  writ  of  error  after  final  judgment  in  the  state 
court,  which  certainly  seems  more  an  invasion  of  state  jurisdiction  than  a 
removal  before  trial.  The  case  was  followed  by  Cohens  v,  Virginia,  6  id.,  264, 
a  criminal  case,  in  w^hich  the  defendant  set  up  against  a  criminal  prosecution 
an  authon'ty  under  an  act  of  congress.  There  it  was  decided  that  cases  might 
be  removed  in  which  a  state  was  a  party.  This  also  was  a  writ  of  error  after 
a  final  judgment,  but  it,  as  well  as  the  former  case,  recognized  the  right  of 
congress  to  authorize  removals  either  before  or  after  trial,  and  neither  case 
made  any  distinction  between  civil  and  criminal  proceedings. 

In  The  Mayor  v.  Cooper,  6  Wall.,  247,  the  validity  of  the  removal  acts  of 
1863,  March  3,  sec.  5  of  ch.  81  (12  Stat.,  Y56),  and  its  amendment  of  May  11, 
1866  (14  id.,  1866),  which  embraced  not  only  civil  cases  but  criminal  prosecu- 
tions, and  authorized  their  removal  before  trial,  came  under  consideration,  and 
it  was  sustained.  This  court  then  said :  The  constitutional  power  is  given  in 
general  terms.  "  No  limitation  is  imposed.  The  broadest  language  is  used. 
*  All  cases'  so  arising  are  embraced.  How  jurisdiction  shall  be  acquired  by  the 
inferior  court "  (of  the  United  States),  "  whether  it  shall  be  original  or  appellate, 
or  original  in  part  and  appellate  in  part,  and  the  manner  of  procedure  in  its 
exercise  after  it  has  been  acquired,  is  not  prescribed.  This  constitution  is  silent 
upon  these  subjects.  They  are  remitted  without  check  or  limitation  to  the 
wisdom  of  the  legislature."  "Jurisdiction,  original  or  appellate,  alike  compre- 
hensive in  either  case,  may  be  given.  The  constitutional  boundary  line  of  both 
is  the  same.  Every  variety  and  form  of  appellate  jurisdiction  within  the  sphere 
of  the  power,  extending  as  well  to  the  courts  of  the  states  as  to  those  of  the 
nation,  is  permitted.  Ther^  is  no  distinction  in  this  respect  between  civil  and 
criminal  cases.     Both  are  within  its  scope.     Nor  is  it  any  objection  that  ques- 
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tions  are  iavolved  which  are  not  at  all  of  a  federal  character.  If  one  of  the 
latter  exist,  if  there  be  a  single  such  ingredient  in  the  mass,  it  is  sufficient.-' 
The  court  added:  *'We  entertain  no  doubt  of  the  constitutionality  of  the 
jurisdiction  given  by  the  act  under  which  this  case  has  arisen."  See,  also,  Com. 
V.  Ashraun,  3  Grant,  Cas.,  436;  id.,  416-418;  State  v.  Hoskins,  77  K  C,  530, 
decided  in  1877,  where  the  constitutionality  of  section  643  of  the  Revised  Stat- 
utes was  affirmed,  after  a  full  and  instructive  discussion. 

§  2483.  Criminal  cases  as  well  as  civil  may  be  removed  from  a  state  to  a  fed- 
eral court  in  proper  cases. 

It  ought,  therefore,  to  be  considered  as  settled  that  the  constitutional  powers 
of  congress  to  authorize  the  removal  of  criminal  cases  for  alleged  offenses 
against  state  laws  from  state  courts  to  the  circuit  courts  of  the  United  States, 
when  there  arises  a  federal  question  in  them,  is  as  ample  as  its  power  to  au- 
thorize the  removal  of  a  civil  case.  Many  of  the  cases  referred  to,  and  others, 
set  out  with  great  force  the  indispensability  of  such  a  power  to  the  enforcement 
of  federal  law.  It  follows  that  the  first  question  certified  to  us  from  the  cir- 
cuit court  of  Tennessee  must  be  answered  in  the  affirmative. 

§  2484.  Trial  in  a  federal  court  for  an  offense  against  "  the  peace  and  dignity 
of  the  state.^^ 

The  second  question  is,  "  Whether,  if  the  case  be  removable  from  the  state 
court,  there  is  any  mode  and  manner  of  procedure  in  the  trial  prescribed  by 
the  act  of  congress."  Whether  there  is  or  not  is  totally  immaterial  to  the 
inquiry  whether  the  case  is  removable;  and  this  question  can  hardly  have 
arisen  on  the  motion  to  remand  the  case.  The  imaginary  difficulties  and  incon- 
gruities supposed  to  be  in  the  way  of  trying  in  the  circuit  court  an  indictment 
for  an  alleged  offense  against  the  peace  and  dignity  of  a  state,  if  they  were 
real,  would  be  for  the  consideration  of  congress.  But  they  are  unreal.  While 
it  is  true  there  is  neither  in  section  643,  nor  in  the  act  of  which  it  is  a  re-enact- 
ment, any  mode  of  procedure  in  the  trial  of  a  removed  case  prescribed,  except 
that  it  is  ordered  the  cause,  when  removed,  shall  proceed  as  a  cause  originally 
commenced  in  that  court,  yet  the  mode  of  trial  is  sufficiently  obvious.  The 
circuit  courts  of  the  United  States  have  all  the  appliances  which  are  needed 
for  the  trial  of  any  criminal  case.  They  adopt  and  apply  the  laws  of  the  state 
in  civil  cases,  and  there  is  no  more  difficulty  in  administering  the  state's  crim- 
inal law.  They  are  not  foreign  courts.  The  constitution  has  made  them 
courts  within  the  states  to  administer  the  laws  of  the  states  in  certain  cases; 
and,  so  long  as  they  keep  withjn  the  jurisdiction  assigned  to  them,  their  gen- 
eral powers  are  adequate  to  the  trial  of  any  case.  The  supposed  anomaly  of 
prosecuting  oifenders  against  the  peace  and  dignity  of  a  state,  in  tribunals  of 
the  general  government,  grows  entirely  out  of  the  division  of  powers  between 
that  government  and  the  government  of  a  state;  that  is,  a  division  of  sover- 
eignty over  certain  matters.  When  this  is  understood  (and  it  is  time  it  should 
be),  it  will  not  appear  strange  that,  even  in  cases  of  criminal  prosecutions  for 
alleged  offenses  against  a  state,  in  which  arises  a  defense  under  United  States 
law,  the  general  government  should  take  cognizance  of  the  case  and  try  it  in 
its  own  courts,  according  to  its  own  forms  of  proceeding. 

The  third  question  certified  has  been  sufficiently  answered  in  what  we  have 
said  respecting  the  second.  It  must  be  answered  in  the  affirmative.  The  first 
question  will  be  answered  in  the  affirmative,  and  the  second  is  answered  as  in 
the  opinion. 

601 


§2484.  CONSTITUTION  AND  LAW&— THE  JUDICIARY. 

Dissenting  opinion  by  Mb.  Justice  Clifford,  Mr.  Justicb  Field  concurring. 

Civil  suits  or  criminal  prosecutions  commenced  in  a  state  court  against  a 
revenue  officer  of  the  United  States,  on  account  of  any  act  done  under  color  of 
his  office,  or  on  account  of  any  right,  title  or  authority  claimed  by  such  officer 
under  such  law,  may,  at  any  time  before  the  trial  or  final  hearing  thereof,  be 
removed  for  trial  into  the  circuit  court  next  to  be  holden  in  the  district  where 
the  same  is  pending,  in  the  manner  prescribed  in  the  section  conferring  the 
right.  R  S.,  sec.  643.  Sufficient  appears  to  show  that  the  prisoner  was  form- 
ally indicted  of  murder  in  the  first  degree  by  the  grand  jury  of  the  state;  that 
the  indictment  was  duly  filed  in  the  proper  state  court  for  trial,  and  that  it  was 
subsequently  removed  into  the  circuit  court  of  the  United  States  for  the  dis- 
trict, on  motion  of  the  accused.  iN'either  the  indictment  nor  the  order  of 
removal  is  exhibited  in  the  transcript.  Instead  of  that,  the  statement  is  that 
the  attorney-general  of  the  state  moved,  in  the  circuit  court,  to  remand  the 
cause  to  the  state  court  in  which  the  indictment  was  found.  Hearing  was 
had,  and  it  appears  that  the  judges  of  the  circuit  court  were  divided  in  opin- 
ion whether  the  motion  of  the  attorney-general  ought  or  ought  not  to  be 
granted. 

Appended  to  the  first  question  certified  by  the  judges  of  the  court  is  a  paper 
which  purports  to  be  the  pkition  of  the  prisoner  under  which  the  order  of  re- 
moval was  granted.  From  that  it  appears  that  the  homicide  charged  is  admit- 
ted, but  that  the  defense  is  that  the  killing  by  the  prisoner  was  in  self-defense, 
to  save  his  own  life;  that  he  was  and  still  is  a  deputy  collector  of  internal  rev- 
enue; and  that  the  act  for  which  he  is  indict.ed,  as  he  alleges,  was  performed 
in. self-defense,  while  he  was  engaged  in  the  performance  of  the  duties  of  his 
office.  Speaking  more  specifically,  he  states  that  it  is  his  duty  to  seize  illicit 
distilleries  and  the  apparatus  that  is  being  used  for  the  illicit  and  unlawful  dis- 
tillation of  spirits,  and  that,  while  attempting  to  enforce  the  revenue  laws,  he 
was  assaulted  and  fired  upon  by  a  number  of  armed  men,  and  that,  in  defense 
of  his  life,  he  returned  the  fire. 

Three  questions  are  certified,  as  follows:  1.  Is  an  indictment  in  a  state  coart 
for  murder,  under  the  facts  set  forth  in  the  petition  for  removal  in  this  case, 
removable  to  the  circuit  court  under  section  643  of  the  Kevised  Statutes?  2.  If 
removable  from  the  state  court,  is  there  any  mode  of  procedure  in  the  trial  pre- 
scribed by  an  act  of  congress?  3.  And,  if  not,  can  a  trial  of  the  guilt  or  inno- 
cence of  the  prisoner  be  had  in  the  circuit  court? 

Questions  of  greater  importance  than  those  certified  here  by  the  circuit  court 
could  hardly  be  presented  for  discussion,  as  they  involve  the  necessity  of  an 
inquiry  into  the  nature,  extent  and  limitation  of  the  judicial  power  both  of  tho 
United  States  and  of  the  circuit  courts  established  by  congress.  Judicial 
power,  like  other  powers  granted  to  the  United  States  by  the  constitution,  is 
defined  by  the  instrument  making  the  grant.  Governed  by  that  rule,  we  find 
that  the  second  section  of  the  third  article  ordains  that  the  judicial  pow^er 
shall  extend  to  all  cases  in  law  and  equity  arising  under  the  constitution,  the 
laws  of  the  United  States,  and  treaties  made  or  which  shall  be  made  under 
their  authority,  which  provision  describes  the  whole  extent  of  the  judicial 
power  of  the  United  States  conferred  by  the  constitution  that  it  is  necessary 
to  examine  in  the  present  case.  Other  clauses  in  the  same  section  enumerate 
numerous  other  subject-matters  falling  within  the  cognizance  either  of  the  su- 
preme court  or  of  the  inferior  courts  created  by  congress;  but  it  will  not  be 
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necessary  to  examine  those  clauses,  as  they  have  no  bearing  upon  the  questions 
to  be  answered. 

Pursuant  to  the  first  section  of  the  third  article,  the  congress  passed  the 
judiciary  act,  making  provision  for  the  organization  of  the  supreme  court,  and 
establishing  the  circuit  and  district  courts.  1  Stat.,  73.  Jurisdiction  of  crimes 
and  offenses  committed  within  their  respective  districts,  and  cognizable  under 
the  authority  of  the  United  States  to  a  limited  extent,  was  by  that  act  con- 
ferred upon  the  district  courts;  but  the  eleventh  section  of  the  act  provided 
that  the  circuit  courts  should  have  exclusive  cognizance  of  all  crimes  and 
offenses  cognizable  under  the  authority  of  the  United  States,  except  where 
the  act  otherwise  provides,  and  concurrent  jurisdiction  with  the  district  courts 
of  the  crimes  and  offenses  cognizable  in  those  courts.  Id.,  78.  Neither  the 
district  nor  circuit  courts  have  jurisdiction  of  any  crimes  or  offenses  by  that 
act,  unless  the  same  are  cognizable  under  the  authority  of  the  United  States. 
Criminal  jurisdiction  is  not,  by  the  constitution,  conferred  upon  any  court,  and 
it  is  settled  law  that  congress  must  in  all  cases  make  an  act  criminal  and  define 
the  offense  before  either  the  district  or  circuit  courts  can  take  cognizance  of  an 
indictment  charging  the  act  as  an  offense  against  the  authority  of  the  United 
States.  Obvious  and  undoubted  as  the  proposition  is,  it  admits  of  but  little 
illustration,  and  needs  nothing  more. 

§  2485.  The  powers  of  congress. 

Powers  expressly  enumerated  are  granted  to  congress,  and  such  as  shall  be 
necessary  and  proper  for  carrying  the  enumerated  powers  into  execution,  or,  in 
other  words,  the  powers  of  congress  are  made  up  of  concessions  from  the  peo- 
ple of  the  several  states,  with  such  implied  powers  as  are  necessary  and  proper 
to  carrj'  the  express  concessions  into  effect,  subject  to  the  limitation  that  what- 
ever is  not  expressly  granted  or  necessarily  or  properly  implied  to  carry  the 
granted  powers  into  effect  is  reserved  to  the  states  respectively,  or  to  the 
people.  Like  the  other  powers  specified,  the  judicial  power  of  the  United 
States  is  a  constituent  part  of  those  concessions  from  the  several  states,  and,  as 
was  held  by  this  court  at  a  very  early  period,  it  is  to  be  exercised  by  the  su- 
preme court  or  such  inferior  courts  as  the  congress  may  from  time  to  time 
ordain  and  establish. 

§  2486.  The  powers  of  all  the  federal  courts^  except  the  supreme  courts  are 
svhject  to  the  power  of  congress. 

Of  all  the  courts  which  the  United  States  may,  under  their  general  powers, 
constitute,  one  only  —  the  supreme  court  —  possesses  jurisdiction  derived  imme- 
diately from  the  constitution,  and  of  which  the  legislative  power  cannot  deprive 
it.  All  other  courts  organized  by  the  general  government  possess  no  jurisdic- 
tion but  what  is  given  by  the  power  that  created  them,  and  they  can  be  vested 
with  none  except  what  the  power  ceded  to  the  United  States  will  authorize  the 
congress  to  confer. 

§2487.  Common  law  crimes  are  not  cognizable  in  the  federal  courts;  they 
can  try  only  statutory  offenses. 

Certain  implied  powers,  it  is  admitted,  must  necessarily  result  to  courts  of 
justice, —  such  as  to  fine  for  contempt  or  imprison  for  contumacy, —  but  the 
jurisdiction  of  crimes  against  the  authority  of  the  United  States  is  not  among 
such  implied  powers,  the  universal  rule  in  the  federal  courts  being  that  the  leg- 
islative authority  of  the  Union  must  first  make  an  act  a  crime,  affix  a  punish- 
ment to  it,  and  prescribe  what  courts  have  jurisdiction  of  such  an  indictment, 

before  any  federal  tribunal  can  determine  the  guilt  or  innocence  of  the  supposed 
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offender.  United  States  v.  Hudson,  7  Cranch,  32;  United  States  v.  Coolidge, 
1  Wheat.,  415;  1  Whart.  Crim.  Law  (7tli  ed.),  sec.  163.  In  accordance  with 
that  rule,  it  was  held  by  the  whole  court,  Marshall,  C.  J.,  delivering  the  opin- 
ion, that  the  circuit  court  could  not  take  cognizance  of  the  crime  of  murder 
committed  on  board  of  one  of  our  ships  of  war  lying  in  a  harbor  within  state 
jurisdiction,  because  the  eighth  section  of  the  Crimes  Act,  by  which  alone  any 
provision  had  been  made  for  the  punishment  of  such  a  crime  on  shipboard,  only 
defines  offenses  perpetrated  upon  the  high  seas  or  in  any  river,  haven,  basin  or 
bay  out  of  the  jurisdiction  of  any  particular  state.  United  States  v.  Bevans, 
3  Wheat.,  336,  387. 

It  was  argued  in  behalf  of  the  prosecution  in  that  case  that  the  jurisdiction 
existed  because  the  homicide  was  committed  on  board  a  ship  of  war;  but  Mr. 
Webster  denied  the  proposition  and  contended  that  the  jurisdiction  of  the 
circuit  court  was  only  such  as  had  been  given  to  it  by  an  act  of  congress,  and 
insisted  that  it  was  sufficient  to  maintain  for  the  prisoner  that  no  act  of  con- 
gress authorized  the  circuit  court  to  take  cognizance  of  any  offenses  merely  be- 
cause they  were  committed  on  ships  of  war.  Instead  of  that  he  insisted  that 
it  was  the  nature  of  the  place  in  which  the  ship  lies,  and  not  the  character  of 
the  ship  itself,  that  decides  the  question  of  jurisdiction ;  and  added,  that  if  com- 
mitted within  the  territorial  jurisdiction  of  the  state  it  excluded  the  jurisdic- 
tion of  the  circuit  court  by  express  exception,  the  language  of  the  act  only 
giving  authority  to  try  and  punish  offenders  for  offenses  committed  upon  the 
high  seas,  or  in  any  river,  haven,  basin  or  bay  out  of  the  jurisdiction  of  any 
particular  state.  Commenting  upon  that  provision,  the  chief  justice  said:  It  is 
not  the  offense,  but  the  bay  in  which  it  is  committed,  which  must  be  out  of 
the  jurisdiction  of  the  state,  adding  that  unless  the  place  itself  be  out  of  the 
jurisdiction  of  the  state,  congress  has  not  given  cognizance  of  the  offense  to 
the  circuit  courts.     United  States  v.  Wiltberger,  5  Wheat.,  76,  96. 

Apply  the  conclusion  reached  in  those  two  cases  to  the  question  under  dis- 
cussion, and  it  is  clear  that,  in  order  to  ascertain  the  jurisdiction  of  the  federal 
courts  in  criminal  cases,  resort  must  be  had  to  the  acts  of  congress  providing 
for  the  punishment  of  crimes;  for  although  such  courts  are  unquestionably  to 
look  to  the  common  law,  in  the  absence  of  statutory  provision,  for  rules  of 
guidance  in  the  exercise  of  their  functions  in  criminal  as  well  as  in  civil  cases, 
it  is  to  the  acts  of  congress  passed  in  pursuance  of  the  constitution  alone  that 
they  must  have  recourse  to  determine  what  constitutes  an  offense  against  the 
authority  of  the  United  States,  it  being  settled  law  that  the  United  States 
have  no  unwritten  code  to  which  resort  can  be  had  as  a  source  of  jurisdiction. 
Conkling's  Treatise  (5th  ed.),  181.  Courts  of  the  United  States  derive  no  juris- 
diction in  criminal  cases  from  the  common  law,  nor  can  such  tribunals  take 
cognizance  of  any  act  of  an  individual  as  a  public  offense,  or  declare  it  punish- 
able as  such,  until  it  has  been  defined  as  an  offense  by  an  act  of  congress  passed 
in  pursuance  of  the  constitution.  Argument  to  show  that  congress  has  never 
defined  the  act  of  murder,  at  a  place  within  the  exclusive  jurisdiction  of  a  state 
as  an  offense  against  the  authority  of  the  United  States,  is  certainly  unneces- 
sary, as  no  sane  man  will  venture  to  advance  such  a  proposition;  nor  will  any 
one  who  ever  looked  into  the  record  of  this  case  deny  that  the  place  where  the 
homicide  which  is  the  subject  of  inquiry  was  committed,  is  in  the  exclusive  ju- 
risdiction of  the  state  whose  laws  were  violated  by  the  perpetrator  of  the  felo- 
nious act.  !N^one  of  these  matters  can  be  denied  consistent  with  the  truth  of 
the  facts  as  judicially  known  to  every  member  of  the  court. 
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OflPenses  against  the  authority  of  the  United  States,  defined  by  an  act  of 
congress  passed  in  pursuance  of  the  constitution,  are  cognizable  in  the  circuit 
courts  by  virtue  of  the  eleventh  section  of  the  judiciary  act,  whether  committed 
upon  the  high  seas  or  in  any  river,  haven,  basin  or  bay  out  of  the  jurisdiction 
of  any  particular  state,  or  in  any  fort,  dockyard,  arsenal,  armory  or  magazine, 
or  any  other  place  the  exclusive  jurisdiction  of  which  is  ceded  to  the  United 
States.  Cognizance  in  criminal  cases  may  also  be  given  to  those  courts  of 
offenses  against  the  national  authority,  if  properly  defined  by  an  act  of  con- 
gress, when  they  are  committed  in  violation  of  such  an  act  passed  pursuant  to 
the  second  section  of  the  third  article  of  the  constitution,  which  extends  the 
judicial  power  to  all  cases  in  law  and  equity  arising  under  the  constitution,  the 
laws  of  congress  and  the  treaties  therein  specified.  1  Whart.  Cr.  Law,  7th  ed., 
174-180,  inclusive. 

§  8488.  A  person  may  commit  a  crime  against  hoth  federal  and  state  govern- 
ments. 

Exceptional  cases  undoubtedly  arise  where  it  may  properly  be  said  that  the 
citizen  owes  allegiance  to  two  sovereigns,  and  may  be  liable  to  punishment  for 
an  infraction  of  the  laws  of  either,  where  the  same  act  is  a  transgression  and 
defined  offense  under  the  laws  of  both.  Thus,  an  assault  on  the  marshal,  or 
hindering  him  in  the  execution  of  legal  process,  is  a  high  offense  against  the 
United  States,  for  which  the  perpetrator  is  liable  to  punishment;  and  the  same 
act  may  also  be  a  gross  breach  of  the  peace  of  the  state,  if  it  results  in  a  riot, 
assault  or  murder,  and  may  subject  the  same  person  to  the  punishment  pre- 
scribed by  the  state  laws.  Moore  v.  Illinois,  14  How.,  13.  Federal  sover- 
eignty as  well  as  the  sovereignty  of  the  states  is  limited  and  restricted  by  the 
constitution.  Certain  powers,  legislative,  executive  and  judicial,  are  possessed 
by  each,  independent  of  the  other;  and  in  the  exercise  of  such  powers  all  agree 
that  they  act  as  separately  and  independently  of  each  other  as  if  the  line  of 
division  was  traced  by  landmarks  visible  to  the  eye.  Ableman  v.  Booth, 
21  How.,  506,  516.  Both  governments,  though  there  be  but  one  act,  if  the 
jurisdiction  is  dual,  and  the  act  charged  is  defined  by  the  laws  of  each  as  an 
offense,  may  subject  the  offender  to  punishment;  nor  can  he  plead  the  convic- 
tion and  sentence  in  one  forum  in  bar  to  an  indictment  in  the  other,  as  the  act 
committed  was  an  offense  against  the  authority  of  each.  Fox  v.  State  of  Ohio, 
5  How.,  410  (§§  496-500,  supra) ;  United  States  v.  Marigold,  9  id.,  560. 

Passing  and  uttering  counterfeit  coin  was  the  charge  in  the  first  case,  and  it 
appears  that  the  defendant,  having  been  convicted  in  the  state  court,  removed 
the  cause  into  this  court,  and  assigned  for  error  that  the  court  below  had  no 
jurisdiction  of  the  offense ;  but  this  court  held  that  the  state  law  was  valid, 
that  offenders  falling  within  the  power  of  different  sovereignties  may  be 
triable  in  each  for  the  same  act,  and  may  properly  be  subjected  to  the  penal- 
ties which  each  assigns  to  the  perpetration  of  the  act.  When  carefully  exam- 
ined, it  will  be  found  that  the  second  case  decides  the  same  point  in  the  same 
way, —  that  the  same  act  may  in  certain  cases  constitute  an  offense  against 
both  the  state  and  the  United  States,  and  that  it  may  draw  to  its  commission 
the  penalties  denounced  by  each  for  the  commission  of  the  act.  United  States 
V.  Amy,  14  Md.,  135,  n.,  per  Taney,  C.  J. ;  Cooley,  Const.  Lim.,  4th  ed.,  25. 

Viewed  in  the  light  of  these  suggestions,  it  seems  reasonable  to  conclude 
that  congress  might  define  the  malicious  killing  of  a  revenue  collector  with 
malice  aforethought,  while  in  the  performance  of  his  official  duties,  as  murder, 
and  might  make  provision  for  the  trial  and  punishment  of  the  offender,  even 
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though  the  homicide  was  committed  at  a  place  within  the  exclusive  jurisdiction 
of  the  state.  Congress  meiy  provide  for  the  appointment  of  oflScers  to  collect 
the  public  revenue,  and  if  so,  they  may  pass  constitutional  laws  for  their  pro- 
tection ;  but  congress  has  not  defined  the  act  charged  in  the  state  indictment 
as  an  offense  against  the  authority  of  the  United  States,  nor  does  any  act  of 
congress  prescribe  the  punishment  to  be  inflicted  for  its  commission,  or  declare 
what  court  shall  have  jurisdiction  of  the  offense.  Ample  power,  it  was  con- 
ceded, was  vested  in  congress  to  provide  for  the  punishment  of  murder  com- 
mitted by  a  person  serving  on  board  a  public  ship  of  war,  wherever  the  ship 
might  be;  but  inasmuch  as  congress  had  not  defined  the  act  of  killing  at  that 
place  as  a  crime,  nor  affixed  a  punishment  to  it,  nor  declared  the  court  that 
should  have  jurisdiction  of  the  offense,  this  court  unanimously  decided,  Mar- 
shall, G.  J.,  giving  the  opinion,  that  a  murder  committed  on  board  a  ship  of 
war  lying  within  the  harbor  of  Boston  was  not  cognizable  in  the  circuit  court 
of  the  district  of  Massachusetts,  and  the  case  was  remanded  with  a  certificate 
to  that  effect.    United  States  v.  Bevans,  3  Wheat.,  336,  391. 

§  2489.  Circuit  coxirta  have  no  jurisdiction  to  try  offenses  unless  they  are  de- 
fined by  acts  of  congress  which  describe  the  punishment  and  which  specify  the 
court  to  try  them. 

Since  that  decision  the  law  has  been  considered  as  settled  that  the  circuit 
courts  have  no  jurisdiction  to  try  and  sentence  an  offender,  unless  it  appears 
that  the  offense  charged  is  defined  by  an  act  of  congress,  and  that  the  act  de- 
fining the  offense,  or  some  other  act,  prescribes  the  punishment  to  be  imposed, 
and  specifies  the  court  tl>at  shall  have  jurisdiction  of  the  offense.  United 
States  V,  Wiltberger,  5  id.,  76.  Homicide  resulting  from  the  acts  of  a  party  in 
opposing  an  officer,  employed  in  the  enrollment  of  men  for  the  military  service 
during  the  late  rebellion,  was  defined  by  an  act  of  congress  to  be  murder  and 
punishable  with  death ;  and  the  same  section  enacted  that  the  conviction  of  the 
party  of  that  offense  in  the  circuit  court  should  not  relieve  him  from  liability 
for  any  crime  committed  by  him  against  the  laws  of  the  state.  13  Stat.,  p.  8, 
sec.  12;  United  States  v,  Gleason,  1  Woolw.,  75;  S.  C,  id.,  128. 

§  2490.  The  power  of  congress  to  define  offenses  is  limited  to  such  subjects  and 
circumstances  as  relate  to  the  federal  government. 

Decided  cases  everywhere  hold  that  unless  congress  .first  defines  the  offense, 
affixes  the  punishment,  and  declares,  in  some  way,  the  court  that  shall  have 
jurisdiction  of  the  accusation,  the  circuit  court  can  neither  try  the  accused  nor 
sentence  him  to  punishment.  Even  the  power  of  congress  to  define  offenses 
and  provide  for  the  punishment  of  offenders  is  limited  to  such  subjects  and  cir- 
cumstances as  relate  and  are  peculiar  to  the  federal  government.  Money  may 
be  coined  by  that  government,  and,  therefore,  congress  may  provide  for  the 
punishment  of  counterfeiting  the  national  coin.  Congress  may  establish  post- 
offices  and  post-roads,  and,  therefore,  the  legislative  department  may  pass  laws 
providing  for  the  punishment  of  persons  robbing  the  mails;  but  congress  can- 
not enact  laws  for  punishing  persons  for  counterfeiting  state  bank  issues,  or  for 
robbing  express  companies  established  by  state  authority.  United  States  v. 
Ward,  id.,  17,  20. 

§  2491.  Congress  may  provide  for  the  punishment  of  those  assaulting  or  other- 
wise injuring  offcers  appointed  under  its  lawsy  while  in  the  discharge  of  their 
duties. 

Offices  may  be  created  by  law  of  congress,  and  officers  to  execute  the  duties 
of  the  same  may  be  appointed  in  the  manner  specified  in  the  constitution;  and 
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it  is  not  doubted  that  congress  may  pass  laws  for  their  protection,  and  for  that 
parpose  may  define  the  offense  of  killing  such  an  officer  when  in  the  discharge 
of  his  duties.  Concede  that,  and  it  follows  that  if  the  punishment  for  the 
offense  is  affixed,  and  the  jurisdiction  is  given  to  the  circuit  courts,  those  courts 
may  try  the  offender,  if  legally  indicted,  and  if  duly  convicted  may  sentence 
him  to  the  punishment  which  the  act  of  congress  prescribes.  Beyond  all  ques- 
tion the  jurisdiction  of  the  circuit  court  over  such  an  indictment  would  be 
complete;  but  the  difficulty  in  the  way  of  the  prosecutor  in  this  case  is  that 
there  is  no  act  of  congress  defining  the  offense  charged  in  the  indictment,  nor 
is  there  any  provision  in  such  law  providing  for  the  punishment  of  such  an 
offense,  or  which  gives  the  circuit  court  or  any  other  federal  court  jurisdiction 
to  try  or  sentence  the  offender. 

Enough  appears  in  these  observations  to  show  that,  even  if  the  indictment 
in  this  case  had  been  found  against  a  citizen  of  the  state  for  murdering  the 
revenue  officer  while  engaged  in  the  discharge  of  his  official  duties,  the  circuit 
court  would  not,  under  existing  laws,  have  jurisdiction  to  try  and  sentence  the 
offender,  for  the  reason  that  the  offense  is  not  defined  by  any  act  of  congress, 
nor  is  there  any  act  of  congress  giving  such  jurisdiction  to  the  circuit  courts. 
Judicial  authorities  to  that  effect  are  numerous  and  decisive;  but  the  principal 
question  in  this  case  is  of  a  very  different  character,  as  the  indictment  is  against 
the  officer  of  the  revenue  for  murdering  a  citizen  of  the  state,  having  in  no 
way  any  official  connection  with  the  collection  of  the  public  revenue.  Neither 
the  constitution  nor  the  acts  of  congress  give  a  revenue  officer  or  any  other 
officer  of  the  United  States  an  immunity  to  commit  murder  in  a  state,  or  pro- 
hibit the  state  from  executing  its  laws  for  the  punishment  of  the  offender. 

§  2492.  The  federal  courts  have  no  jurisdiction  of  crimes  against  state 
authority.  \ 

Unquestionable  jurisdiction  to  try  and  punish  offenders  against  the  authority 
of  the  United  States  is  conferred  upon  the  circuit  and  district  courts;  but  the 
acts  of  congress  give  those  courts  no  jurisdiction  whatever  of  offenses  com- 
mitted against  the  authority  of  a  state.  Criminal  homicide,  committed  in  a 
state,  is  an  offense  against  the  authority  of  the  state,  unless  it  was  committed 
in  a  place  within  the  exclusive  jurisdiction  of  the  United  States.  Congress 
has  never  defined  such  an  offense  when  committed  within  the  territorial  limits 
of  a  state  under  the  circumstances  described  in  the  transcript;  nor  is  there  any 
pretense  for  the  suggestion  either  that  the  circuit  or  district  courts  have  any 
jurisdiction  ot  the  case,  or  that  there  is  any  conflict  of  jurisdiction  between 
the  judicial  authorities  of  the  state  and  those  of  the  United  States. 

Matters  of  fact  are  not  in  dispute;  and  it  appears  by  the  record  that  the 
prisoner,  at  the  time  mentioned  in  the  petition,  was  duly  indicted  of  the  crime 
of  wilful  murder,  with  malice  aforethought,  by  the  grand  jury  of  the  county 
where  the  homicide  was  committed,  and  that  the  indictment  is  still  pending  in 
the  proper  court  of  the  state  where  it  was  filed.  Adjudged  cases  are  not  neces- 
sary to  show  that  no  federal  court  created  by  congress  had  jurisdiction  of  the 
offense,  as  the  homicide  was  committed  on  land  within  the  state,  and  not 
within  any  place  over  which  the  United  States  had  exclusive  jurisdiction. 
None  of  these  matters  can  be  successfully  controverted;  and,  if  not,  then  it 
follows  that  the  exclusive  jurisdiction  of  the  offense  was  vested  in  the  state 
court,  unless  it  can  be  held  that  the  prisoner,  merely  because  he  was  a  deputy 
collector  of  the  revenue,  is  privileged  to  remove  the  state  indictment  found  by 

the  grand  jury  bf  the  state  into  the  circuit  court  for  trial.    Nobody  before 
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ever  pretended  that  such  an  ofiFense  ever  was  or  could  be  defined  by  an  act  of 
congress  as  an  ofifense  against  the  federal  authority,  or  that  the  circuit  court  or 
any  other  federal  court  has  or  ever  had  any  jurisdiction  of  such  a  case  to  try 
or  sentence  such  an  offender  for  such  an  offense.  Federal  courts  have  no  com- 
mon law  jurisdiction  in  criminal  cases,  nor  can  such  courts  proceed  to  try  or 
punish  any  offender,  except  when  authorized  by  an  act  of  congress,  passed  in 
pursuance  of  the  constitution.  State  of  Pennsylvania  v.  Wheeling  Bridge  Co., 
13  How.,  518,  563;  United  States  v,  Worral,  2  Dal.,  384,  393;  Cooley,  Const. 
Lira.  (4th  ed.),  26;  £x  parte  BoUman,  4  Cranch,  75,  98. 

Murder  is  defined  by  the  law  of  the  state  as  follows:  If  any  person  of  sound 
memory  and  discretion  unlawfully  kill  any  reasonable  creature,  in  being  and 
under  the  peace  of  the  state,  with  malice  aforethought,  either  express  or  implied, 
such  person  shall  be  guilty  of  murder.  3  State  Stat.,  43.  When  perpetrated 
by  means  of  poison,  lying  in  wait,  or  by  any  other  kind  of  wilful,  deliberate, 
malicious  and  premeditated  killing,  or  in  the  perpetration  of  or  attempt  to 
perpetrate  certain  other  enumerated  crimes,  it  is  murder  in  the  first  degree;  and 
the  petition  of  the  prisoner,  in  this  case,  shows  that  the  charge  against  him  is 
murder  in  the  first  degree,  as  defined  by  the  state  statute.  Such  an  offense  has 
never  been  defined  by  an  act  of  congress,  when  committed  against  the  author- 
ity of  the  state,  nor  even  when  committed  against  the  national  authority, 
unless  when  the  killing  was  perpetrated  on  navigable  waters,  out  of  the  juris- 
diction of  any  particular  state,  or  in  some  place  within  the  exclusive  jurisdic- 
tion of  the  federal  authority. 

§  2493*  Federal  crimes  classified. 

Crimes  defined  by  an  act  of  congress,  and  within  the  jurisdiction  of  the 
federal  courts,  may  be  divided  into  two  general  classes:  1.  Such  as  are  com- 
mitted on  the  high  seas  or  on  navigable  waters  out  of  the  jurisdiction  of  any 
particular  state,  or  within  some  place  under  the  exclusive  jurisdiction  of  tho 
United  States.  2.  Such  as  relate  to  subjects  committed  to  the  charge  of  the 
nation,  which  are  comprised  within  the  grant  of  judicial  power  over  all  cases 
arising  under  the  constitution,  laws  and  treaties  of  the  United  States,  and 
cases  affecting  ambassadors  or  other  public  ministers  and  consuls. 

§  2494.  Judgments  of  state  courts^  how  reexamined. 

Under  existing  laws  the  circuit  courts  have  no  jurisdiction  whatever  to  re- 
examine the  judgments  of  the  state  courts  in  any  case,  civil  or  criminal,  the 
power  to  exercise  such  a  revision,  even  in  civil  cases  involving  federal  questions, 
being  vested  exclusively  in  the  supreme  court.  ^Neither  the  supreme  court  nor 
the  circuit  courts  can  re-examine  the  conviction,  sentence  or  judgment  of  the 
district  court  in  a  criminal  case  in  any  form,  either  by  writ  of  error  or  appeal. 
Final  judgments  or  decrees  of  a  state  oourt  falling  within  the  condition  speci- 
fied in  the  twenty-fifth  section  of  the  judiciary  act,  or  the  second  section  of  the 
act  passed  to  amend  the  prior  act  upon  the  subject,  may  be  re-examined  and 
reversed  or  affirmed  in  the  supreme  court  upon  a  writ  of  error.  14  Stat,  386; 
R  S.,  sec.  709. 

Appellate  power  in  criminal  cases  decided  in  the  district  and  circuit  courts 
has  not  been  vested  in  the  supreme  court  by  any  act  of  congress,  and  of  course 
the  power  of  the  court  in  respect  to  such  cases  pending  in  those  tribunals  is 
confined  to  certificates  of  division  of  opinion.  United  States  v.  More,  3  CraQcb« 
154;  Ea  parte  Kearney,  7  Wheat.,  38;  Ex  parte  Watkins,  3  Pet.,  193.  Grant 
that,  but  federal  judicial  power  extends  to  all  cases  in  law  or  equity  arising 
under  the  constitution,  the  laws  of  the  United  States,  and  treaties  made  pr 
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which  shall  be  made  under  their  authority,  and  every  such  question  may  be  re- 
examined by  writ  of  error  in  the  supreme  court  under  the  act  of  congress  passed 
as  a  substitute  for  the  before-mentioned  section  of  the  judiciary  act.  Cases 
which  involve  some  one  or  more  of  those  questions  are  often  presented  in  the 
state  courts;  and  where  that  occurs,  and  the  decision  is  adverse  to  the  party 
setting  up  the  title,  right  or  exemption,  whether  the  suit  be  a  civil  or  criminal 
one,  he  may,  when  the  case  is  determined  by  the  highest  court  of  the  state,  sue 
out  a  writ  of  error  and  remove  the  cause  into  the  supreme  court  for  re-exami- 
nation.   Murdock  v.  Memphis,  20  Wall.,  590,  636. 

Writs  of  error  of  the  kind  are  within  every  day's  experience;  but  the  rule  is 
universal  that,  if  the  transcript  when  entered  here  does  not  present  a  federal 
question  for  re-examination,  the  case  will  be  dismissed,  which  shows  to  a 
demonstration  that  it  is  only  the  questions  which  arise  under  the  constitution, 
the  l^ws  of  the  United  States,  and  treaties  made  under  their  authority,  which 
this  court  is  authorized  to  re-examine.  Convincing  support  to  that  proposition 
is  found  in  the  countless  cases  which  this  court  dismisses  at  every  session  for 
the  want  of  jurisdiction,  the  invariable  rule  being  that,  if  the  transcript  does 
not  exhibit  some  one  of  the  questions  specilied  in  the  section  to  which  refer- 
ence has  been  made,  the  case  must  be  dismissed.  1  Stat.,  85,  sec.  25;  14  id., 
386,  sec.  2.  Process  to  remove  the  judgment  or  decree  from  the  state  court  to 
the  supreme  court  is  not  allowed  as  matter  of  right.  Instead  of  that,  the  prac- 
tice is  to  submit  the  record  of  the  state  court  to  a  justice  of  the  supreme  court, 
whose  duty  it  is  to  ascertain  whether,  in  bis  opinion,  any  question  cognizable 
in  the  appellate  tribunal  is  involved  and  was  decided  by  the  proper  state  court 
in  a  way  to  justify  the  allowance  of  the  writ,  and,  if  not,  to  refuse  to  direct 
that  it  shall  be  issued. 

Two  other  differences  between  the  writ  of  error  to  the  state  court  and  the 
common  law  writ  issued  under  the  twenty-second  section  of  the  judiciary  act 
deserve  to  be  noticed.  By  the  twenty-second  section  no  case  is  re-examinable 
unless  the  matter  in  dispute  exceeds  the  sum  or  value  of  a  prescribed  amount; 
but  the  section  granting  the  writ  of  error  to  the  state  court  makes  no  reference 
to  the  value  involved  in  the  controversy,  the  condition  being  that  some  one 
of  the  questions  specified  in  the  section  must  have  been  raised  and  decided 
adversely  to  the  applicant  for  the  writ.  They  also  differ  in  this,  that  the 
twenty-second  section  confines  the  appellate  power  to  final  judgments  and 
decrees  in  civil  cases,  but  the  other  provision,  wiien  the  proper  case  is  presented, 
extends  to  criminal  as  well  as  civil  cases.  Twitchell  v.  The  Commonwealth,  7 
Wall.,  321 ;  Phillip's  Prac.  (rev.  ed.),  144.  Where  the  matter  in  dispute  is  suflS- 
cient  in  value,  the  common  law  writ  of  error  to  the  circuit  court  will  lie  in 
every  case,  if  the  judgment  is  final  in  the  court  to  which  the  writ  of  error  is 
addressed;  but  the  writ  of  error  to  the  state  court  will  not  lie  at  all,  unless  the 
construction  of  some  clause  of  the  constitution,  or  some  act  of  congress,  or 
treaty,  is  drawn  in  question,  and  the  decision  was  adverse  to  the  party  setting 
up  such  right  or  title.  If  those  conditions  concur,  the  writ  will  lie,  irrespective 
of  the  amount  in  dispute,  provided  it  appears  that  the  right  or  title  set  up 
depends  on  the  construction  of  the  constitution,  an  act  of  congress,  or  some  con- 
stitutional treaty.     Williams  v.  Norris,  12  Wheat.,  117. 

Power  to  re-examine  such  oases  arises  under  that  clause  of  the  constitution 
which  provides  that  the  judicial  power  of  the  United  States  shall  extend  to 
all  oases  in  law  or  equity  arising  under  the  constitution,  the  laws  of  the  United 
States,  and  treaties  made  or  which  shall  be  made  under  their  authority.    State 
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courts  have  no  jurisdiction  whatever  of  cases  affecting  ambassadors,  other 
public  ministers  or  consuls,  nor  of  cases  of  admiralty  and  maritime  cognizance. 
In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls,  and  those 
in  which  a  state  shall  be  a  party,  the  supreme  court,  as  the  constitution 
provides,  "shall  have  original  jurisdiction."  In  all  other  cases  mentioned  in 
the  article  of  the  constitution  granting  judicial  power,  the  provision  is  that 
"  the  supreme  court  shall  have  appellate  jurisdiction  both  as  to  law  and  fact, 
with  such  exceptions  and  under  such  regulations  as  the  congress  shall  make." 

Early  legislation  of  congress  gave  the  circuit  courts  original  cognizance  con- 
current with  the  several  states  of  all  suits  of  a  civil  nature  at  common  law  or 
in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or 
value  of  $500,  and  the  United  States  are  plaintiffs  or  petitioners,  or  an  alien 
is  a  party,  or  the  suit  is  between  a  citizen  of  a  state  where  the  suit  is  brought 
and  a  citizen  of  another  state.  1  Stat.,  78.  By  the  same  section  it  is  also  pro- 
vided to  the  effect,  as  before  explained,  that  the  circuit^ courts  shall  also  have 
exclusive  cognizance  of  all  crimes  and  offenses  cognizable  wider  the  authority  of 
the  United  Slates^  except  as  therein  otherwise  provided. 

Jurisdiction  both  of  civil  and  criminal  cases  is,  beyond  doubt,  conferred  upon 
the  general  government  by  several  of  the  clauses  of  the  third  article  of  the 
constitution  describing  the  judicial  power,  entirely  exclusive  of  that  possessed 
by  the  tribunals  of  the  states;  but  it  is  equally  clear  that  none  of  them,  except 
the  introductory  clause  of  section  2  of  that  article,  authorize  any  federal  court 
to  re-examine  the  judgment  of  a  state  court  in  a  criminal  case,  or  to  supersede 
the  power  of  a  state  court  to  exercise  its  lawful  jurisdiction  in  such  a  case. 

When  the  judicial  system  was  organized  under  the  constitution,  congress 
provided,  in  the  twenty-fifth  section  of  the  judiciary  act,  that  cases  falling 
within  that  clause  of  the  judicial  article  of  the  constitution  might  be  reversed 
or  affirmed  upon  a  writ  of  error,  in  the  same  manner  and  under  the  same  reg- 
ulations as  if  the  judgment  or  decree  had  been  rendered  or  passed  in  the  cir- 
cuit court.  For  eighty  years  that  provision  remained  without  any  alteration; 
and  the  new  provision,  so  far  as  respects  the  question  before  the  court,  is  ex- 
actly the  same  as  the  original  enactment.  1  Stat.,  85 ;  14  id.,  386.  Earnest 
opposition  was  made  to  that  provision  when  it  first  went  into  operation,  and  it 
continued  to  increase  until  it  culminated  in  two  important  cases  reported  in  the 
volumes  containing  the  decisions  of  the  supreme  court  of  that  period.  Martin 
V,  Hunter,  1  Wheat.,  304,  323;  Cohens  v.  Virginia,  6  id.,  264,  375. 

Attempt  is  made  in  argument  to  support  the  proceeding  in  this  case,  by 
which  the  indictment  was  removed  from  the  state  court  into  the  circuit  court, 
and  the  refusal  of  the  circuit  court  to  remand  the  same,  by  the  judgment  of  the 
supremo  court  in  those  two  cases;  but  it  is  clear  that  those  judgments  do  not 
afford  any  justification  either  for  the  proceeding  or  the  refusal  to  remand,  as 
both  were  transferred  into  the  supreme  court  by  writ  of  error  under  the  twenty- 
fifth  section  of  the  judiciary  act.  Both  of  those  cases  were  rightfully  removed 
into  the  supreme  court  under  that  section  of  the  judiciary  act,  as  appears  by 
the  respective  transcripts  annexed  to  the  writs  of  error,  and  as  appears  by  the 
countless  cases  since  decided  by  this  court,  and  a  great  number,  probably  more 
than  one  hundred,  standing  on  the  docket  of  the  present  term  for  re-examina- 
tion. Nor  is  it  necessary  to  look  beyond  these  cases  to  establish  the  proposi- 
tion that  they  were  re-examined  under  the  twenty-fifth  section  of  the  judiciary 
act.  Take  the  first  case.  It  was  an  action  of  ejectment,  brought  in  a  sabor- 
dinate  state  court,  for  the  recovery  of  a  large  parcel  of  land  situated  in  that 
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part  of  Virginia  then  called  the  Northern  Neck.  Service  was  made,  and  the 
defendant  Martin  appeared  and  pleaded  the  general  issue  upon  the  usual  terras 
of  confessing  lease,  entry  and  ouster.  Title  was  claimed  by  the  defendant 
under  a  royal  grant  made  prior  to  the  Revolution,  and  he  claimed  that  his  title 
was  protected  by  the  treaty.  Leave  of  court  being  obtained,  the  parties  agreed 
as  to  the  facts,  and  the  subordinate  court  rendered  judgment  in  favor  of  the 
plaintiff.  Prompt  appeal  was  taken  by  the  defendant  to  the  court  of  appeals, 
and  the  appellate  court  reversed  the  judgment  of  the  court  of  original  juris- 
diction, and  rendered  judgment  for  the  defendant. 

Dissatisfied  with  the  judgment  of  the  court  of  appeals,  the  plaintiff  sued  out 
a  writ  of  error  under  the  twenty-fifth  section  of  the  judiciary  act,  and  removed 
the  cause  into  this  court,  where  the  judgment  of  the  court  of  appeals  was  re- 
versed. Pursuant  to  the  usual  course,  this  court  sent  down  its  mandate  to  the 
court  of  appeals,  which  that  court  refused  to  execute.  No  new  proceedings 
took  place,  but  a  new  writ  of  error  was  sued  out,  and  the  opinion  of  the  court 
as  reported  is  the  one  given  in  the  case  when  brought  here  under  the  second 
writ  of  error. 

Aid  and  comfort  are  attempted  to  be  derived  from  certain  remarks  of  the 
<x>urt  in  that  case,  as  warranting  the  proceedings  in  the  case  before  the  court; 
but  it  is  clear  that  they  cannot  have  any  such  effect,  as  no  such  question  was 
involved  in  the  case,  and  of  course  the  remarks  of  the  court  must  be  under- 
stood as  applicable  only  to  the  matter  then  in  decision.  Important  federal 
questions  were  involved  in  the  case;  and  we  have  the  authority  of  the  justice 
who  delivered  the  opinion  for  saying  that  the  judgment  drew  in  question  and 
denied  the  validity  of  a  statute  of  the  United  States,  as  appeared  on  the*  face 
of  the  record,  and  the  court  also  held  that  the  principles  and  rules  of  decision 
to  be  applied  under  the  second  writ  of  error  were  the  same  as  under  the  first, 
when  the  mandate  was  sent  down.  Comment  upon  the  opinion  of  the  court 
in  the  second  case  is  hardly  necessary,  as  it  does  not  appear  to  contain  any- 
thing relating  to  the  present  theory  of  the  government,  except  that  it  proves, 
what  everybody  admits,  that  a  writ  of  error  under  the  twenty-fifth  section  of 
the  judiciary  act  will  lie,  in  a  proper  case  and  when  the  question  is  properly 
presented,  as  well  in  a  criminal  as  in  a  civil  case,  irrespective  of  the  amount 
in  controversy. 

Cohens  was  prosecuted  in  a  state  court  for  vending  and  selling  lottery  tickets 
contrary  to  the  statute  of  the  state.  Eegular  process  issued  and  he  was  ar- 
rested, and  the  parties  entered  into  an  agreed  statement  of  facts.  Authority 
was  given  to  the  city  of  Washington,  under  an  act  of  congress,  to  permit  the 
drawing  of  lotteries  for  effecting  certain  improvements  in  the  city,  and  the  de- 
fendant, besides  pleading  the  general  issue,  pleaded  a  justification  under  the  act 
of  congress.  Extended  hearing  was  had,  and  the  state  court  rendered  judg- 
ment against  the  defendant,  and  he  sued  out  a  writ  of  error  under  the  twenty- 
fifth  section  of  the  judiciary  act,  and  removed  the  cause  into  this  court.  Due 
appearance  was  entered  for  the  state,  and  her  counsel  moved  to  dismiss  the 
case  for  want  of  jurisdiction.  Three  causes  were  assigned  in  the  motion  for  the 
dismissal  of  the  writ  of  error:  1.  That  a  state  is  the  defendant.  2.  That  no 
writ  of  error  lies  from  this  court  to  a  state  court.  3.  That  the  supreme  court 
had  no  right  to  review  the  judgment  of  the  state  court,  because  neither  the 
constitution  nor  any  law  of  the  United  States  had  been  violated  by  the  judg- 
ment of  the  state  court. 

Extreme  views  were  advanced  on  behalf  of  the  state,  among  which  was  the 
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proposition  that  the  constitution  did  not  provide  any  tribunal  for  its  final  con- 
struction, and  that  in  the  last  resort  the  courts  of  the  respective  states  may 
exercise  that  power.  Eesponding  to  that  extraordinary  proposition,  Marshall, 
C.  J.,  speaking  for  the  court,  said  that  jurisdiction  is  given  to  the  courts  of  the 
Union  in  two  classes  of  cases.  In  the  first,  their  jurisdiction  depends  on  iJu 
character  of  the  cause^  whoever  may  be  the  parties,  and  comprehends  "all  cases 
in  law  and  equity  arising  under  the  constitution,  the  laws  of  the  United  States, 
and  treaties  made  or  which  shall  be  made  under  their  authority ;"  and  he  added, 
that  that  clause  extends  the  jurisdiction  to  all  the  cases  described,  without 
making  in  its  terms  any  exception  whatever,  and  without  any  regard  to  the 
condition  of  the  party.  Ilis  description  of  the  second  class  is,  that  it  compre- 
hends controversies  between  two  or  more  states,  between  a  state  and  a  citizen 
of  another  state,  and  between  a  state  and  foreign  states,  citizens  or  subjects. 
Of  course  the  second  proposition  of  the  chief  justice  must  be  subject  to  what 
is  ordained  in  the  eleventh  amendment  to  the  constitution.  2  Story,  Const., 
sec.  1724. 

Original  jurisdiction  is  vested  in  the  supreme  court  in  certain  enumerated 
cases,  and  the  constitution  also  gives  the  same  tribunal  appellate  jurisdiction  in 
all  other  specified  cases.  Among  those  in  which  the  jurisdiction  must  be  exer- 
cised m  the  appellate  focm  arc  cases  arising  under  the  first  clause  of  the  second 
section,  including  such  as  relate  to  the  construction  of  the  constitution,  the 
acts  of  congress  and  treaties.  If  a  state  is  a  party,  the  jurisdiction  is  orig- 
inal, except  when  the  cases  arise  under  the  first  clause  of  the  second  section,  in 
which  event  the  jurisdiction  is  appellate,  as  in  such  a  case  the  jurisdiction  can 
only  be  practically  exercised  in  that  form.  Where  a  state  is  a  party,  and  the 
case  is  such  as  to  admit  of  its  originating  in  the  supreme  court,  in  the  opinion 
of  the  chief  justice  as  there  expressed,  the  case  ought  to  originate  in  the  su- 
preme court;  but  where,  from  the  nature  of  the  case,  it  cannot  originate  here, 
he  holds  that  the  proper  construction  of  the  clause  is  that  the  jurisdiction  is 
appellate. 

§  2495.  A  state  prosecution  cannot  be  removed  to  the  federal  courts  merely 
because  the  accused  was  a  federal  officer  at  the  time  of  the  commission  of  the 
alleged  offense. 

When  correctly  understood,  it  is  clear  that  the  second  case  cannot  have  any 
tendency  whatever  to  support  the  proposition  that  an  indictment  for  wilful  and 
felonious  murder  with  malice  aforethought,  pending  in  a  state  court,  and 
found  by  a  grand  jury  of  the  state  under  a  statute  of  the  state,  not  involving 
any  federal  question,  may  be  removed  from  the  state  court  into  the  circuit 
court  for  trial  merely  because  the  prisoner,  at  the  time  he  committed  the  homi- 
cide, was  a  deputy  collector  of  the  internal  revenue.  Such  a  proposition,  un- 
supported as  it  is  by  any  respectable  judicial  authority,  is  only  calculated  to 
excite  amazement,  as  the  case  cited  is  a  direct  and  conclusive  authority  the 
other  wav,  showinof  to  a  demonstration  that  the  federal  courts  cannot  exercise 
any  jurisdiction  whatever  in  a  criminal  case  properly  pending  m  a  state  court, 
unless  it  involves  some  question  arising  under  the  first  clause  of  the  second 
section  of  the  article  describing  the  judicial  power  conferred  by  the  constitu- 
tion. 2  Story,  Const.,  sees.  1721,  1740;  1  Kent,  Com.  (12th  ed.),  299;  Ser- 
geant, Const.,  59;  Curtis,  Com.,  sec.  9;  Poraeroy,  Const.  (2ded.),sec.  760. 

Commentators  on  the  constitution  seem  to  agree  that  congress  enacted  the 
twenty-fifth  section  of  the  judiciary  act  in  order  to  define  the  classes  of  cases 
originating  in  state  tribunals  to  which  the  appellate  power  of  the  national 
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courts  might  extend  by  means  of  the  writ  of  error,  to  preserve  the  supremacy 
and  to  secure  the  uniform  construction  of  the  constitution,  acts  of  congress, 
and  international  treaties.  Curtis,  Com.,  sec.  210.  All  agree  that  the  original 
jurisdiction  of  the  supreme  court  is  defined  and  limited  by  the  constitution, 
and  that  it  can  neither  be  extended  nor  restricted  by  an,  act  of  congress ;  and 
it  is  equally  undeniable  that  the  appellate  jurisdiction  of  that  tribunal  is 
granted  subject  to  such  exceptions  and  regulations  as  the  congress  may  make, 
from  which  it  follows  that  appellate  jurisdiction  can  only  be  exercised  by  the 
supreme  court  in  such  cases  and  to  such  extent  as  the  acts  of  congress  author- 
ize. Wiscart  v,  Dauchy,  3  Dall,  321,  327;  1  Kent,  Com.  (12th  ed.),  32i;  Clarke 
V.  Bazadone,  1  Crancb,  212.  Acts  of  congress  having  been  passed  providing 
for  the  exercise  of  appellate  judicial  power,  the  established  rule  is  that  the 
affirmative  description  of  the  cases  in  which  the  jurisdiction  may  be  exercised 
implies  a  negative  on  the  exercise  of  such  power  in  all  other  cases.  Durous- 
seau  V.  United  States,  6  Cranch,  307,  314;  United  States  v.  More,  3  id.,  159, 
170. 

Legislative  power  is  undoubtedly  vested  in  congress  to  pass  laws  to  define 
and  punish  offenses  against  the  authority  of  the  United  States;  but  it  does  not 
follow  by  any  means  that  a  prisoner  charged  with  murder  committed  in  viola- 
tion of  the  laws  of  a  state  may  claim  to  be  tried  in  a  federal  circuit  court,  or 
that  a  state  indictment  for  such  an  offense  constitutes  a  case  arising  under  the 
constitution  or  the  laws  of  the  United  States,  or  that  it  can  in  any  way  become 
cognizable  in  such  a  tribunal,  certainly  not  unless  it  can  be  removed  there  in 
pursuance  of  some  act  of  congress  defining  the  offense  and  providing  for  the 
trial  and  punishment  of  the  offender.  Persons  charged  with  offenses  against 
the  authority  of  the  states  find  ample  guaranties  of  a  fair  trial  in  the  laws  of 
the  states  and  the  usages  of  the  state  courts,  and  if  the  federal  officers  need 
more,  it  belongs  to  congress  to  provide  the  remedy  in  some  mode  authorized  by 
the  constitution.     1  Kent,  Com.  (12th  ed.),  340. 

§  2496.  Congress  can  provide  far  the  removal  of  any  cavse  originaUy  triable 
in  the  federal  courts. 

Adjudged  cases  admit  that  the  power  of  removal  instead  of  the  writ  of 
error,  as  prescribed  in  the  twenty-fifth  section  of  the  judiciary  act,  may  also  be 
exerted  when  the  subject-matter  of  the  suit  is  such  as  to  bring  the  case  within 
the  first  clause  of  the  second  section  of  the  article  describing  the  federal  judi- 
cial power.  Frequent  cases  of  the  kind  of  a  civil  nature  arise,  and  if  they 
could  not  be  transferred  to  the  circuit  courts  by  removal  under  proper  regula- 
tions, it  might  often  happen  that  the  object  intended  to  be  accomplished  by  the 
appellate  tribunal  would  be  defeated.  Appellate  power  in  the  cases  mentioned 
in  the  provision  before  referred  to  is  given  in  the  constitution,  and  it  is  left 
to  congress  to  enact  the  manner  of  its  exercise.  Curtis,  Com.,  sec.  148;  Martin 
V.  Hunter,  1  Wheat.,  304,  349.  Whether  the  appellate  power  is  employed 
by  removal  or  writ  of  error,  the  right  and  extent  of  jurisdiction  is  the  same; 
and  in  both  the  extent  is  limited  by  the  constitutional  grant,  and  cannot  be  ex- 
tended beyond  cases  in  law  and  equity  arising  under  the  constitution,  the  acts 
of  congress,  and  such  treaties  as  are  therein  described. 

Legislative  provision  of  a  restricted  character  for  the  removal  of  civil  causes 
from  the  state  courts  into  the  circuit  courts  was  made  by  the  judiciary  act 
which  was  passed  to  organize  our  judicial  system.  1  Stat.,  79.  Since  that 
many  other  acts  of  congress  have  been  passed  upon  the  subject  by  which  the 
power  in  civil  cases  has  been  very  much  enlarged.    Proceedings  were  also  pre- 
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scribed  by  a  later  act,  not  now  in  force,  which  authorized  the  officers  appointed 
for  the  collection  of  the  customs  to  remove  any  suit  or  prosecution  commenced 
or  pending  against  them  in  a  state  court,  for  acts  done  by  them  as  such  officers 
or  under  color  of  their  respective  offices,  into  the  circuit  court  for  trial;  but  the 
court  is  not  furnished  with  any  evidence  that  any  such  jurisdiction  was  ever 
exercised  by  the  circuit  court  under  that  enactment  in  a  criminal  prosecution. 
3  Stat.,  198. 

Special  reference  is  also  made  to  the  second  section  in  the  still  later  act  of 
congress,  usually  denominated  the  Force  Bill.  4  Stat.,  632.  Jurisdiction  of  the 
circuit  courts  was  by  that  section  extended  to  all  cases  in  law  and  equity  aris- 
ing under  the  revenue  laws,  for  which  other  provisions  are  not  already  made 
by  law,  and  provision  was  made  to  the  effect  that  any  revenue  officer  injured 
in  his  person  or  property,  on  account  of  any  act  done  by  him  for  the  protection 
of  the  revenue,  might  maintain  a  suit  for  such  damages  in  the  circuit  court  for 
the  district  where  the  wrong-doer  resided.  Property  taken  or  detained  by  a 
revenue  officer  was  declared  to  be  irrepleviable,  and  that  it  should  be  deemed 
in  the  custody  of  the  law  and  subject  only  to  the  orders  and  decrees  of  the  fed- 
eral court  having  jurisdiction  of  the  same.  Offenders  who  should  dispossess  or 
rescue,  or  attempt  to  dispossess  or  rescue,  any  property  so  taken  or  detained 
were  to  be  deemed  guilty  of  a  misdemeanor  and  punished  as  therein  directed. 
Section  3  of  the  same  act  empowered  any  such  revenue  officer  to  remove  any 
suit  or  prosecution  commenced  against  him  in  a  state  court,  on  account  of  any 
act  done  by  him  for  the  protection  of  the  revenue,  into  the  proper  circuit  court 
for  trial  in  the  mode  therein  prescribed. 

Properly  construed,  the  act,  as  originally  passed,  was  intended  to  furnish 
protection  to  the  officers  engaged  in  collecting  import  duties,  and  a  subsequent 
act  provided  that  it  should  nob  be  so  construed  as  to  apply  to  cases  arising 
under  the  internal  revenue  acts.  Unlike  that,  the  fiftieth  section  of  the  act  to 
increase  duties  on  imports  extended  the  provisions  of  the  act  to  cases  arising* 
under  the  laws  for  the  collection  of  internal  duties.  Had  legislation  stopped 
there,  it  would  be  correct  to  saj^  that  the  Force  Bill  is  still  in  force;  but  the  still 
later  act,  passed  July  13,  1866,  repealed  that  section  altogether,  subject  to  a 
proviso  inapplicable  to  the  present  case.  Philadelphia  v.  Collector,  5  Wall., 
728;  13  Stat.,  2il;  14  id.,  172;  Hornthall  v.  Collector,  9  Wall.,  560,  566;  As- 
sessors V.  Osborne,  9  id.,  567,  573. 

§  2497.  Meaning  of  ^' prosecution,^^  asttsed  in  ike  act. 

Much  stress  in  the  argument  was  laid  upon  the  word  "prosecution,"  found 
in  the  third  section  of  the  act;  but  neither  the  written  nor  the  oral  argument 
furnished  any  evidence  to  show  that  any  indictment  found  in  the  state  where 
the  difficulty  arose  which  induced  congress  to  pass  the  act  was  ever  removed 
from  the  state  court  into  the  circuit  court  for  trial,  and  it  is  well  known  as  a 
historical  fact  that  no  such  removal  of  an  indictment  in  that  state  was  ever 
made.  Civil  cases  pending  in  the  tribunals  of  other  states  were  in  several  in- 
stances removed  under  that  act  into  the  circuit  court,  and  were  there  adjudi- 
cated to  final  judgment;  but  there  is  no  authentic  account  that  any  state 
indictment  for  an  offense  against  the  authority  of  a  state  was  ever  removed 
under  that  act  into  the  circuit  court  for  trial  or  sentence.  Grave  doubts  are 
entertained  whether  the  congress,  in  the  use  of  the  word  "  prosecution,"  in- 
tended to  extend  the  operation  of  the  act  to  such  an  indictment,  as  ample  pro- 
vision existed  at  the  time  of  its  passage  for  the  re-examination  of  every  question 

of  federal  cognizance  arising  on  the  trial  of  such  an  indictment,  by  a  writ  of 
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error  sued  out  pursuant  to  the  authority  given  in  the  twenty-fifth  section  of  the 
judiciary  act.     1  Kent,  Cora.  (12th  ed.),  219. 

Litigations  of  a  civil  nature,  even  when  the  jurisdiction  of  the  circuit  court 
depends  entirely  upon  the  character  of  the  parties,  may,  under  regulations  en- 
acted by  congress,  be  removed  from  the  state  court  into  the  circuit  court  for 
trial ;  but  there  is  no  just  pretense  that  a  state  indictment  for  an  offense  against 
the  authority  of  the  state  can  be  removed  from  the  state  court  where  found 
into  the  circuit  court  for  trial  in  any  form  of  proceeding,  unless  the  case,  whether 
a  suit  at  law  or  in  equity,  involves  some  question  arising  under  the  constitution, 
the  laws  of  congress,  or  treaties  made,  or  which  shall  be  made,  under  their  au- 
thority. Com.  V.  Casey,  12  Allen,  214,  217.  Nothing  is  contained  in  the  sec- 
tion which  has  any  tendency  to  support  the  opposite  construction,  except  the 
words  '*  suit  or  prosecution ; "  and  it  should  not  be  overlooked  that  it  employs 
no  words  exclusively  applicable  to  an  indictment,  and  contains  many  expres- 
sions utterly  repugnant  to  the  theory  that  the  proceedings  to  effect  the  removal 
of  process  were  intended  to  extend  to  a  criminal  and  indictable  offense.  Every 
word  of  the  section  speaks  a  different  intent,  as  is  conclusively  shown  by  the 
distinguished  judge  who  gave  the  opinion  of  the  court  in  the  case  last  cited. 
Confirmation  of  that  view  is  also  derived  from  the  fact  that  every  reported 
case,  where  the  removal  was  effected  under  that  act,  was  a  civil  action,  as  ap- 
pears from  the  following  examples:  Wood  v.  Matthews,  2  Blatch.,  370;  Murray 
V.  Patrie,  5  id.,  343;  Fisk  v.  The  Union  Pacific  Eailroad  Co.,  6  id.,  362;  S.  C,  8 
id.,  243;  Tod  v.  Fanfield  Com.  Pleas,  15  Ohio  St.,  377,  387. 

Formal  application  to  the  supreme  court  of  Maine  was  made  under  that  act 
of  congress  to  remove  an  indictment  for  an  offense  against  the  authority  of  the 
state  into  the  circuit  court  of  the  district  for  trial,  but  the  court  unanimously 
denied  the  application,  for  the  same  reasons  as  those  given  by  the  supreme  court 
of  Massachusetts  in  the  case  before  cited.  State  v.  Elder,  54  Me.,  381.  Taken 
together,  these  two  cases  ought  to  be  regarded  as  decisive  that  a  state  indict- 
ment for  an  offense  against  the  authority  of  the  state  could  not  be  removed 
from  the  state  court,  under  that  act  of  congress,  into  the  circuit  court  for  trial. 
Subordinate  federal  courts  find  no  other  rules  to  guide  them  in  the  exercise  of 
their  functions  than  are  to  be  found  in  the  acts  of  congress,  and  they  can  have 
no  other  recourse  than  to  those  enactments  to  determine  what  constitutes  an 
offense  against  the  authority  of  the  United  States.  Conkling's  Treatise  (5th 
ed.),  181.  Offenses  against  the  nation  are  defined  and  their  punishment  pre- 
scribed by  acts  of  congress.  Cooley,  Const.  Lim.  (4th  ed.),  26.  Like  power 
was  given  to  the  defendant,  by  the  act  relating  to  habeas  corpus^  for  the  re- 
moval into  the  circuit  courts,  after  judgment,  of  suits  or  prosecutions  commenced 
in  a  state  court  against  officers,  civil  or  military,  for  acts  done  or  committed  by 
virtue  of  an  order  of  the  president,  or  pursuant  to  an  act  of  congress.  12 
Stat,  756. 

Pending  an  action  in  a  state  court  against  a  marshal,  in  which  the  verdict 
and  judgment  were  in  favor  of  the  plaintiff,  the  defendant  instituted  proceed- 
ings in  the  state  court  for  the  removal  of  the  cause  into  the  circuit  court,  but 
the  state  court  refused  to  send  up  the  case.  Thereupon  the  circuit  court  issued 
an  alternative  mandamtcs  to  the  state  court,  which  was  followed  by  the  peremp- 
tory process,  when  the  plaintiff  sued  out  a  writ  of  error,  and  removed  the 
cause  into  this  court.  Due  hearing  was  had  here,  and  this  court  unanimoitsly 
held  that  so  much  of  the  act  as  provided  for  the  removal  of  a  judgment  in  a 
•tate  court,  in  which  the  issue  was  tried  by  a  jury,  is  not  in  pursuance  of  the 
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constitution,  and  is  void.     The  Justices  v.  Murray,  9  Wall.,  274  (§§  2501-2504, 
infra) ;  McKee  v.  Kains,  10  id.,  22,  25. 

Governed  by  that  rule  of  decision,  it  must  be  considered  that  the  power  of 
removal,  when  the  facts  have  been  found  by  a  jury,  cannot  be  exercised  in 
such  a  case  after  judgment.  Statutory  power  to  remove  an  action  from  a 
state  court  into  the  circuit,  says  Judge  Story,  if  it  exists  before  judgment 
because  it  is  included  in  the  appellate  power,  must  exist  after  judgment 
for  the  same  reason,  as  he  held  that  the  same  objection  exists  as  to  the  removal 
before  judgment  as  after,  and  that  both  must  stand  or  fall  together.  Martin 
V.  Hunter,  1  Wheat,  304,  349;  2  Story,  Const.,  sec.  1745.  None  of  the  advo- 
cates of  the  power  of  removal,  as  applied  to  criminal  cases,  pretend  that  it 
may  be  exercised  after  judgment  in  any  other  mode  than  by  a  writ  of  error; 
from  which  it  would  seem  to  follow,  if  the  authorities  cited  are  good  law, 
that  a  state  indictment  for  an  ofifense  against  the  authority  of  the  state  can- 
not be  removed  at  all  into  the  circuit  court  for  trial,  nor  into  the  supreme 
court,  except  by  writ  of  error. 

'Section  643  of  the  Revised  Statutes,  under  which  the  removal  in  this  case 
was  made,  is  a  revision  of  the  sixty-seventh  section  of  the  act  to  reduce  inter- 
nal taxation.  14  Stat.,  171.  Officers  appointed  under  that  act  may,  before 
trial,  in  any  case,  civil  or  criminal,  where  suit  or  prosecution  is  commenced 
against  them  in  a  state  court,  remove  the  said  suit  or  prosecution  into  the  cir- 
cuit court  for  triaL  R.  S.,  643.  Further  remarks  in  exposition  of  the  enact- 
ment seem  to  be  unnecessary,  as  it  is  clear  that  it  is  in  all  essential  respects 
the  same  as  its  predecessors,  some  of  which  were  passed  and  went  into  opera- 
tion even  before  the  actual  close  of  the  second  war  of  independence.  Consid- 
ering the  long  period  the  provision  has  been  in  operation,  it  would  naturally 
be  expected,  if  it  was  intended  by  its  framers  to  include  state  indictments 
pending  in  state  courts  for  offenses  against  the  authority  of  the  state,  that  the 
advocates  of  such  a  construction  would  be  able  to  produce  some  authorita- 
tive exposition  of  the  enactment  to  support  such  an  improbable  and  extraordi- 
nary theory.  Kothing  of  the  kind  is  produced,  and  for  the  best  possible  reason, 
that  no  removal  of  such  an  indictment  from  a  state  court  into  the  circuit  court 
for  trial  was  ever  before  made  in  our  judicial  history. 

Should  it  be  suggested  that  a  recent  case,  cited  in  the  brief  for  the  prisoner, 
is  a  precedent  where  a  criminal  case  was  removed  from  a  state  court  into  the 
circuit  court  for  trial,  the  answer  to  the  suggestion  is  that  the  case  does  not 
support  the  proposition,  for  several  reasons:  1.  Because  the  order  of  removal 
was  never  carried  into  effect.  2.  Because  nothing  was  done  in  the  circuit  court 
except  to  pass  the  order  for  removal.  3.  Because  the  opinion  of  the  court,  as 
reported,  admits  that  the  circuit  courts  have  no  power  to  try  offenses  against 
the  peace  and  dignity  of  the  state,  nor  to  control  the  state  courts  in  any  such 
case.  4.  Because  the  court  admit  in  that  case  that  no  man  charged  with  an 
offense  against  the  authority  of  the  state  can  defend  himself  by  the  fact  that 
he  is  a  federal  officer.  5.  Because  it  does  not  appear  that  the  state  indictment 
was  ever  transferred  into  the  circuit  court  for  trial.  6.  Because  it  appears  that 
the  court  giving  the  opinion  in  that  case  entirely  overlooked  the  settled  rule 
that  the  circuit  courts  have  no  jurisdiction  of  any  act  of  an  individual  as  an 
offense,  unless  the  same  is  defined  as  such  by  an  act  of  congress,  nor  unless 
some  act  of  congress  prescribes  the  punishment  annexed  to  the  commission  of 
the  offense,  and  designates  the  court  to  try  and  sentence  the  offender.  7.  Be- 
cause the  indictment,  for  aught  that  appears  to  the  contrary,  is  still  pending  ia 
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the  state  court,  the  report  failing  to  show  that  it  has  ever  been  in  fact  trans- 
ferred into  the  circuit  court.     State  v.  Hoskins,  77  K  C,  530,  546. 

Viewed  in  any  light  the  proposition  to  remove  a  state  indictment  for  felony, 
from  a  state  oourt  having  jurisdiction  of  the  case,  into  the  circuit  court,  where 
it  is  substantially  admitted  that  the  prisoner  cannot  be  tried  until  congress 
shall  enact  some  mode- of  procedure,  approaches  so  near  to  what  seems  to  me 
both  absurd  and  ridiculous,  that  I  fear  I  shall  never  be  able  to  comprehend  the 
practical  wisdom  which  it  doubtless  contains.  Were  the  object  to  give  felons 
an  immunity  to  commit  crime,  and  to  provide  a  way  for  their  escape  from  pun- 
ishment, it  seems  to  me  that  it  would  be  difficult  to  devise  any  mode  more 
effectual  to  that  end  than  the  theory  embodied  in  that  proposition. 

§  2498.  Difficulties  attending  the  trial  of  state  crimes  in  the  federal  courts. 

Difficulties  almos»t  without  number  would  arise  if  any  attempt  should  be 
made  to  try  such  an  indictment  in  a  circuit  court.  It  was  suggested  at  the 
argument  that  the  attorney-general  of  the  state  might  appear  in  the  circuit 
court  as  the  public  prosecutor,  but  he  may  not  deem  it  any  part  of  his  duty  to 
conduct  criminal  prosecutions  in  any  other  tribunals  than  those  of  the  state 
from  which  he  received  his  commission.  Public  prosecutions  against  the 
authority  of  the  United  States  are  in  the  circuit  courts  within  the  exclusive 
direction  of  the  district  attorneys,  but  they  have  nothing  to  do  with  prosecu- 
tions against  the  statutes,  peace  and  dignity  of  a  state.  Confiscation  Cases, 
7  Wall.,  454. 

Service  of  process  is  often  required  in  a  criminal  case,  and  the  question 
would  arise  whether  it  should  be  made  by  the  sheriff  or  marshal.  Subpoenas 
must  be  issued,  and  the  inquiry  would  arise  whether  they  should  be  issued  in 
the  name  of  the  stalte  or  of  the  president.  Expenses  must  be  incurred  for  the 
service  of  process  and  for  the  travel  and  attendance  of  witnesses,  and  it  would 
at  once  become  a  question  whether  the  amount  would  be  chargeable  to  the 
United  States  or  to  the  state,  and  if  to  the  latter,  may  the  state  be  compelled 
to  respond  to  the  claim.  Persons  indicted  of  murder  and  other  high  crimes 
are  entitled  to  a  copy  of  the  indictment  and  process  to  compel  the  attendance 
of  witnesses,  and  the  inquiry  arises  whether  it  would  be  the  duty  of  the  circuit 
court  clerk  or  the  clerk  of  the  state  court  to  comply  with  that  constitutional 
requirement.  Under  the  state  law  the  prisoner,  if  the  charge  is  of  felony  pun- 
ishable with  death,  is  entitled  to  thirty-tive  challenges,  whereas  under  the  act 
of  congress  he  is  entitled  only  to  twenty;  and  the  inquiry  would  immediately 
arise,  whether  the  right  of  the  prisoner  in  that  regard  must  be  governed  by 
the  act  of  congress  or  the  state  law.     2  State  Stat.,  sec.  4014;  R  S.,  sec.  819. 

By  the  common  law  it  was  error,  for  which  the  judgment  might  be  reversed, 
if  the  clerk  did  not  in  capital  felonies  inquire  of  the  prisoner  before  sentence 
whether  he  had  anything  to  say  why  judgment  of  death  should  not  be  pro- 
nounced against  him,  and  the  question  would  arise  whether  this  inquiry  should 
be  made  by  the  clerk  of  the  state  court  whose  laws  were  offended  by  his  crime, 
or  by  the  clerk  of  the  circuit  court  to  which  th3  indictment  had  been  trans- 
ferred. 1  Chitty,  Cr.  Law,  700,  717.  Juries  in  the  federal  courts  are  not  the 
jadges  of  the  law  as  well  as  the  fact,  consequently  they  are  usually  sworn  in 
capital  cases  that  they  will  well  and  truly  try,  and  true  deliverance  make  of 
the  prisoner  they  have  in  charge,  according  to  the  law  and  the  evidence. 
Where  such  is  the  practice  the  question  will  arise  whether  the  law  referred  to 
is  federal  or  state  law,  or  both  combined,  including  the  common  law,  as  is  sug- 
gested for  the  other  rules  of  decision  in  conducting  the  trial.    State  rules  of 
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evidence  or  of  procedure,  adopted  since  the  passage  of  the  act  of  congress 
organizing  the  federal  courts,  do  not  apply  in  criminal  cases  where  the  indict- 
ment is  found  in  the  circuit  courts,  and  the  question  may  immediately  arise, 
which  system  of  evidence  and  of  procedure  will  furnish  the  rule  of  decision 
where  the  indictment  is  found  in  the  state  court  and  the  prisoner  is  tried  in 

'}  the  circuit  court.    United  States  v.  Reid,  12  How.,  361,  365. 

'  It  was  in  view  of  these  and  many  other  equally  embarrassing  questions  which 
might  be  suggested  that  induced  Judge  Story  to  remark,  in  one  of  his  leading 
jjadgments  upon  the  subject,  that  in  respect  to  criminal  prosecutions  the  diffi- 
culty seems  admitted  to  be  insurmountable,  which  is  fully  equivalent  to  a 
declaration  that  the  power  of  removal  in  such  a  case  does  not  exist.  Martin 
V,  Hunter,  1  Wheat.,  304,  349.  Ingenious  effort  was  made  in  the  argument  at 
the  bar  to  show  that  such  was  not  the  meaning  of  the  learned  justice  when  he 
gave  utterance  to  that  important  qualification  to  his  antecedent  remari^s  in  the 
same  connection ;  but  the  effort  is  in  vain,  as  the  same  learned  magistrate  made 
the  same  admission  in  his  valuable  commentaries  on  the  constitution,  published 
nearly  twenty  years  later.  2  Story,  Const.  (3d  ed.),  sec.  1746.  Whether  con- 
clusive or  not,  it  must  be  conceded  that  great  weight  is  due  to  those  admis- 
sions, and  they  are  also  much  strengthened  by  a  similar  admission  in  the 
commentaries  of  another  learned  writer  upon  constitutional  law.  Ourtis,  Com., 
sec.  15. 

Embarrassing  questions,  it  is  admitted,  may  arise  in  the  exercise  of  such  a 
peculiar  and  hitherto  unknown  jurisdiction ;  but  the  attempt  is  made  to  furnish 
a  panacea  for  them  all  by  referring  to  section  722  of  the  Revised  Statutes, 
which  seems  to  contemplate  that  where  the  laws  of  the  United  States  are  in- 
sufficient to  define  offenses  and  punish  offenders,  resort  may  be  had  to  the 
common  law  as  modified  and  changed  by  the  state  wherein  the  federal  court 
exercising  jurisdiction  is  held,  both  in  the  trial  of  the  accused  and  in  the  inflic- 
tion of  punishment.  Examined  in  the  most  favorable  light,  the  provision  is  a 
mere  jumble  of  federal  law,  common  law,  and  state  law,  consisting  of  incon- 
gruous and  irreconcilable  regulations,  which  in  legal  effect  amounts  to  no  more 
than  a  direction  to  a  judge  sitting  in  such  a  criminal  trial  to  conduct  the  same 
as  well  as  he  can,  in  view  of  the  three  systems  of  criminal  jurisprudence, 
without  any  suggestion  whatever  as  to  what  he  shall  do  in  such  an  extraordi- 
nary emergency  if  he  should  meet  a  question  not  regulated  bj*^  any  one  of  the 
three  systems.  Unless  some  better  remedy  than  what  is  contained  in  that  sec- 
tion can  be  found,  it  seems  to  me  that  it  would  be  better  to  close  the  discussion 
without  suggesting  any,  as  it  is  plain  that  there  is  nothing  in  that  enactment 
which  will  enable  the  judge  sitting  in  such  a  criminal  trial  to  solve  any  con- 
siderable number  of  the  embarrassing  questions  which  it  may  well  be  expected 
will  arise  in  the  trial  of  such  a  criminal  case. 

§  2499.  ITie  distribution  of  police  power  between  the  states  and  the  federal 
government 

State  police  in  its  widest  sense  comprehends  the  whole  system  of  internal 
regulation  by  which  the  state  seeks  not  only  to  preserve  the  public  order  and 
to  prevent  offenses  against  her  authority,  but  also  to  establish  for  the  inter- 
course of  one  citizen  with  another  those  rules  of  justice,  morality  and  good 
conduct  which  are  calculated  to  prevent  a  conflict  of  interests  and  to  insure 
to  every  one  the  uninterrupted  enjoyment  of  his  own,  as  far  as  is  reasonably 
consistent  with  a  like  enjoyment  of  equal  rights  by  others.    Public  police  is  in 

effect  defined  by  the  great  commentator  of  the  common  law  as  the  due  regola- 
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tion  of  domestic  order,  whereby  the  citizetis  of  a  state  are  bound  to  conform  to 
the  rules  of  propriety  and  good  conduct,  and  to  be  moral,  industrious  and  inof- 
fensive in  their  respective  stations.    4  Bl.  Com.,  162. 

Police,  says  Bentham,  is  a  system  of  precaution,  either  for  the  prevention  of 
crimes  or  calamities;  and  he  divides  the  subject  into  many  heads,  of  which 
three  only  will  be  mentioned:  1.  Police  for  the  prevention  of  offenses.  2.  Po- 
lice for  the  prevention  of  calamities.  3.  Police  for  the  prevention  of  endemic 
diseases.  Bentham's  Works,  title  Offenses  against  Police,  vol.  iii,  p.  169,  Edin- 
burgh ed.  Unlike  the  conceded  right  to  appropriate  private  property  when  the 
public  exigency  requires  it,  the  power  in  question  is  one,  says  Shaw,  C.  J., 
vested  in  the  legislature  to  make,  ordain  and  establish  all  manner  of  wholesome 
and  reasonable  laws,  statutes  and  ordinances,  either  with  penalties  or  without, 
not  repugnant  to  the  constitution,  as  they  shall  judge  to  be  for  the  good  and 
welfare  of  the  state  and  of  the  subjects  of  the  same.  Commonwealth  v.  Alger, 
7  Cush.,  53,  85.  It  extends,  says  another  eminent  judge,  to  the  protection  of 
the  lives,  limbs,  health,  comfort  and  quiet  of  all  persons  and  of  all  property 
within  the  state,  as  exemplified  in  the  maxim.  Sic  iitere  ttto  ut  alienum  non 
IcBdas.     Thorpe  v.  Rutland  &  B.  R.  Co.,  27  Vt.,  140,  147. 

Ordinary  regulations  of  police,  says  Cooley,  have  been  left  with  the  states, 
nor  can  it  be  taken  from  them  and  exercised  under  legislation  by  congress. 
Nor  can  the  national  government  through  any  of  its  departments  or  officers 
assume  any  supervision  of  the  police  regulations  of  the  states.  All  that  the 
federal  authority  can  do  is  to  see  that  the  states  do  not,  under  cover  of  this 
power,  invade  the  sphere  of  national  sovereignty,  obstruct  or  impede  the  exer- 
cise of  any  authority  which  the  constitution  has  confided  to  the  nation,  or 
deprive  any  citizen  of  rights  guarantied  by  the  federal  constitution.  Cooley, 
Const.  Lim.  (4th  ed.),  715.  No  direct  general  power  over  these  objects,  saj's 
Marshall,  C.  J.,  is  granted  to  congress,  and  consequently  they  remain  subject  to 
state  legislation.  Gibbons  v.  Ogden,  9  Wheat.,  203  (§§  1183-1201,  8upra). 
Within  state  limits,  says  Chase,  C.  J.,  an  act  of  congress  upon  the  subject  can 
have  no  constitutional  operation.     United  States  v.  Dewitt,  9  Wall.,  41-45. 

§  2500.  Acta  of  congress  cannot  supersede  the  police  powers  of  the  state. 

Acts  of  congi'ess  cannot  properly  supersede  the  police  powers  of  the  state, 
nor  can  the  police  powers  of  the  state  override  the  national  authority,  as  the 
power  of  the  state  in  that  regard  extends  only  to  a  just  regulation  of  rights 
with  a  view  to  the  due  protection  and  enjoyment  of  all;  and  if  the  police  law 
of  the  state  does  not  deprive  any  one  of  that  which  is  justly  and  properly  his 
own,  it  is  obvious  that  its  possession  by  the  state,  and  its  exercise  for  the  regu- 
lation of  the  actions  of  the  citizens,  can  never  constitute  an  invasion  of  national 
jurisdiction  or  afford  a  basis  for  an  appeal  to  the  protection  of  the  national 
authorities. 

Startling  propositions  are  advanced  in  argument;  but  it  is  not  probable  that 
any  one  will  contend  that  it  would  be  competent  for  congress  to  define  as  mur- 
der against  the  authority  of  the  United  States  the  homicide  charged  in  the 
petition  for  removal,  or  that  such  act  of  homicide  is  now  defined  as  murder  by 
any  act  of  congress  now  in  operation  or  which  was  ever  passed  by  the  legisla- 
tive department  since  the  constitution  was  adopted.  Had  the  officer  been 
killed,  the  proposition  of  removal  would  be  less  astonishing  than  the  one  set 
forth  in  the  petition.  Judging  from  the  petition,  the  indictment  is  against  the 
officer  for  wilfully,  premeditatedly  and  deliberately  killing  and  murdering  the 

deceased,  against  the  peace  and  dignity  of  the  state.    No  special  ground  is  set 
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forth  for  the  removal,  nor  anything  that  can  be  tortured  into  a  reason  for  with- 
drawing the  case  from  the  jarisdiction  of  the  state  court,  unless  it  be  that  the 
prisoner  is  a  deputy  collector  of  the  revenue,  and  that  he  alleges  in  the  petition 
that  the  killing  was  in  his  own  necessary  self-defense  to  save  his  own  life, 
which  is  a  defense  that  can  as  well  be  made  in  the  state  court  as  in  the  circuit 
court,  unless  it  be  assumed  that  a  federal  officer  i&  entitled,  as  a  matter  of  right, 
to  transfer  every  indictment  against  him  for  crime,  when  found  in  a  state  court, 
into  a  federal  court  for  trial.  Persons  accused  of  capital  or  otherwise  infamous 
crimes  must  be  indicted  by  a  grand  jury,  and  when  the  offense  is  committed  in 
a  state,  they  must  be  tried  in  the  state  where  it  was  committed;  but  attention 
is  not  called  to  any  article  or  section  of  the  constitution  that  forbids  that  a 
federal  oflBcer  shall  be  tried  in  a  state  court  for  murder  committed  in  the  open 
state,  against  the  peace  and  dignity  of  the  state,  and  contrary  to  the  form  of 
the  state  statute  defining  the  offense. 

Large  concessions  were  made  by  the  states  to  the  United  States,  but  they 
never  ceded  to  the  national  government  their  police  powers  or  the  power  to 
define  and  punish  offenses  against  their  authority,  as  admitted  by  all  courts  and 
all  commentators  upon  the  constitution,  which  leads  me  to  the  following  con- 
clusions: 1.  That  the  section  of  the  Eevised  Statutes  in  question  does  not 
authorize  the  removal  of  a  state  indictment  for  an  offense  against  the  laws  of 
the  state  from  the  state  court  where  it  is  pending  into  the  circuit  court  of  the 
United  States  for  trial.  2.  That  if  it  does  purport  to  confer  that  authority,  it 
is  unconstitutional  andvoid.  3.  That  the  answer  to  each  of  the  three"  ques- 
tions certified  here  from  the  circuit  court  should  be  in  the  negative. 

THE  JUSTICES  v.  MURRAY. 
(9  WaUace,  274-283.     1869.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  An  action  was  brought  against  Murray  and  Buckley 
for  assault  and  battery  and  false  imprisonment.  The  special  defense  set  up 
was  that  Murray  was  a  United  States  marshal  and  that  Buckley  was  his  deputy, 
and  that  they  arrested  and  detained  the  plaintiff  under  orders  from  the  pres- 
ident. There  was  verdict  and  judgment  for  the  plaintiff  in  the  state  court, 
and  subsequently  a  writ  of  error  issued  from  the  circuit  court  of  the  United 
*  States  for  the  southern  district  of  New  York  to  remove  the  cause  from  the 
state  coui't.  The  state  court  made  no  return  to  the  writ,  and  a  mandamxis 
was  awarded.  To  the  writ  of  mandamvs  there  was  a  return,  setting  forth  the 
fact  of  a  trial  and  judgment  in  the  cause.  A  demurrer  to  this  return  was 
sustained  and  a  peremptory  mandumus  awarded. 

§  2501.  A  caicse  is  not  removable  to  a  federal  court  after  trial  and  judgment 
in  the  state  court 

Opinion  by  Me.  Justice  Nelson. 

This  case  has  received  the  most  deliberate  consideration  of  the  court.     As 

we  have  arrived  at  the  conclusion  that  the  seventh  amendment,  upon  its  trae 

.  construction,  applies  to  a  cause  tried  by  a  jury  in  a  state  court,  this  opinion 

will  be  confined  to  considerations  involved  in  the  second  question  submitted  to 

'  us  for  argument  at  the  bar.    The  decision  of  that  in  the  affirmative  disposes 

of  the  case.  The  seventh  amendment  is  as  follows:  *'  In  suits  at  common  Jaw, 
I  where  the  value  in  controversy  shall  exceed  $20,  the  right  of  trial  by  jury 
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shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States  than  according  to  the  common  law." 

It  must  be  admitted  that,  according  to  the  construction  uniformly  given  to 
the  first  clause  of  this  amendment,  the  suits  there  mentioned  are  confined  to 
those  in  the  federal  courts;  and  the  argument  is,  perhaps,  more  than  plausible, 
which  IS  that  the  words,  "and  no  fact  tried  by  a  jury,"  mentioned  in  the 
second,  relate  to  the  trial  by  jury  as  provided  for  in  the  previous  clause.  We 
have  felt  the  full  force  of  this  argument,  and  if  the  two  clauses  were  necessa- 
rily to  be  construed  together,  and  to  be  regarded  as  inseparable,  we  think  the 
argument  would  be  conclusive.  But  this  is  not  the  view  that  has  been  taken 
of  it  by  this  court.  In  Parsons  v,  Bedford,  8  Pet.,  447,  448,  Mr.  Justice  Story, 
in  delivering  the  opinion  of  the  court,  referring  to  this  part  of  the  amend- 
ment, observed  "  that  it  should  be  read  as  a  substantial  and  independent 
clause; "  and  that  it  was  "a  prohibition  to  the  courts  of  the  United  States  to 
re-examine  any  facts  tried  by  a  jury  in  any  other  mannei'."  The  history  of 
the  amendment  confirms  this  view.  Debates  in  Congress,  by  Gales  &  Seaton, 
vol.  1,  pp.  452,  458,  784.  He  further  observed  that  "the  only  modes  known  to 
the  common  law  to  re-examine  such  facts  was  the  granting  of  a  new  trial  by  the 
court  where  the  issue  was  tried,  or  the  award  of  a  venire  facias  de  novo^  by  the 
appellate  court,  for  some  error  of  law  that  bad  intervened  in  the  proceedings." 

§  2502.  The  ten  amendments  to  the  constitution  are  limitations  upoji  the 
powers  of  the  federal  government. 

Another  argument  mainly  relied  upon  against  this  construction  is  that  the 
ten  amendments  proposed  by  congress  and  adopted  by  the  states  are  limita- 
tions upon  the  powers  of  the  federal  government,  and  not  upon  the  states; 
and  we  are  referred  to  the  cases  of  Barron  v.  Mayor,  etc.,  of  Baltimore,  7  Pet., 
243;  Livingston  v.  Moore,  id.,  551 ;  Twitcbell  v.  The  Commonwealth,  7  Wall., 
321,  as  authorities  for  the  position.  This  is  admitted,  and  it  follows  that  the 
seventh  amendment  could  not  bo  invoked  in  a  state  court  to  prohibit  it  from 
re-examining,  on  a  writ  of  error,  facts  that  had  been  tried  by  a  jury  in  the 
court  below.  But  this  would  seem  to  be  the  only  consequence  deducible  from 
these  cases  or  from  the  principles  they  assert.  They  have  no  pertinent,  much 
less  authoritative,  application  to  the  question  in  hand.  That  question  is  not 
whether  the  limitation  in  the  amendment  has  any  effect  as  to  the  powers  of  an 
appellate  state  court,  but  what  is  its  effect  upon  the  powers  of  the  federal 
appellate  court?  Is  the  limitation  confined  to  cases  of  writs  of  error  to  the 
inferior  federal  courts,  or  does  it  not  also  apply  to  writs  of  error  to  state  courts 
in  cases  involving  federal  questions}  The  latter  is  the  precise  question  for  our 
determination.  Now,  it  will  be  admitted  that  the  amendment,  in  terms,  makes 
no  such  discrimination.  They  are:  "And  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the  United  States  than  according  to  the 
rules  of  the  common  law."  It  is  admitted  that  the  clause  applies  to  the  appel- 
late powers  of  the  supreme  court  of  the  United  States  in  all  common  law  cases 
coming  up  from  an  inferior  federal  court,  and  also  to  the  circuit  court  in  like 
cases,  in  the  exercise  of  its  appellate  powers.  And  why  not,  as  it  respects  the 
exercise  of  these  powers  in  cases  of  federal  cognizance  coming  up  from  a  state 
court?  The  terms  of  the  amendment  are  general,  and  contain  no  qualification 
in  respect  to  the  restriction  upon  the  appellate  jurisdiction  of  the  courts,  ex- 
cept as  to  the  class  of  cases,  namely,  suits  at  common  law  where  the  trial  has 
been  by  jury.  The  natural  inference  is  that  no  other  was  intended.  Its  lan- 
guage, upon  any  reasonable,  if  not  necessary,  interpretation,  we  think,  applies 

e2i 


§2502.  CONSTITUTION  AND  LAWa-THE  JUDICIARY. 

to  this  entire  class,  no  matter  from  what  coart  the  case  comes,  of  which  cogni- 
zance can  be  taken  by  the  appellate  court. 

It  seems  to  us  also  that  oases  of  federal  cognizance,  coming  up  from  state 
courts,  are  not  only  within  the  words,  but  also  within  the  reason  and  policy, 
of  the  amendment.  They  are  cases  involving  questions  arising  under  the  con- 
stitution, the  laws  of  the  United  States,  and  treaties,  or  under  some  other  fed- 
eral authority ;  and,  therefore,  are  as  completely  within  the  exercise  of  the 
judicial  power  of  the  United  States,  as  much  so  as  if  the  cases  had  been  origi- 
nally brought  in  some  inferior  federal  court.  No  other  cases  tried  in  the 
state  courts  can  be  brought  under  the  appellate  jurisdiction  of  this  court  or 
any  inferior  federal  court  on  which  appellate  jurisdiction  may  have  been  con- 
ferred. The  case  must  be  one  involving  some  federal  question,  and  it  is  dif- 
ficult to  perceive  any  sensible  reason  for  the  distinction  that  is  attempted  to 
be  made  between  the  re-examination  by  the  appellate  court  of  a  case  coming 
up  from  an  inferior  federal,  and  one  of  the  class  above  mentioned  coming  up 
from  a  state  court.  In  both  instances  the  cases  are  to  be  disposed  of  by  the 
same  system  of  laws  and  by  the  same  judicial  tribunal. 

Mr.  Hamilton,  in  the  eighty-second  number  of  the  Federalist,  speaking  of 
the  relation  that  would  subsist  between  the  national  and  state  courts  in  the  in- 
stances of  concurrent  jurisdiction,  observes  that  the  constitution  in  direct  terms 
gives  an  appellate  jurisdiction  to  the  supreme  court  in  all  the  enumerated  cases 
of  federal  cognizance  in  which  it  is  not  to  have  an  original  one,  without  a 
single  expression  to  confine  its  operations  to  the  inferior  federal  courts.  The 
objects  of  appeal,  not  the  tribunals  from  which  it  is  to  be  made,  are  alone 
contemplated.  From  this  circumstance,  he  observes,  and  from  the  reason  of 
the  thing,  it  ought  to  be  construed  to  extend  to  the  state  tribunals.  '^  The  courts 
of  the  latter  will,  of  course,  be  national  auxiliaries  to  the  execution  of  the  laws 
of  the  Union,  and  an  appeal  from  them  will  as  naturally  lie  to  that  tribunal 
which  is  destined  to  unite  and  assimilate  the  principles  of  national  justice  and 
the  rules  of  national  decisions." 

This  idea  of  calling  to  the  aid  of  the  federal  judiciary  the  state  tribunals,  b}' 
leaving  to  them  concurrent  jurisdiction  in  which  federal  questions  might  be  in- 
volved, with  the  right  of  appeal  to  the  supreme  court,  will  be  found  to  be 
extensively  acted  upon  in  the  distribution  of  the  judicial  powers  of  the  United 
States  in  the  act  of  1789,  known  as  the  judiciary  act.  Besides  the  general  con- 
current jurisdiction  in  the  judiciary  act,  a  striking  instance  of  this  is  found  in 
the  thirty- third  section  of  the  act,  which  provides  "  that  for  any  crime  or 
offense  against  the  United  States  the  offender  may,  by  any  justice  or  judge  of 
the  United  States,  or  by  any  justice  of  the  peace  or  other  magistrate  of  any  of 
the  United  States  where  he  may  be  found,  agreeably  to  the  usual  mode  of  proc- 
ess against  offenders  in  such  state,  and  at  the  expense  of  the  United  States,  be 
arrested  and  imprisoned,  or  bailed,  as  the  case  may  be,  for  trial  before  such 
court  of  the  United  States  as  by  this  act  has  cognizance  of  the  offense."  And 
a  series  of  acts  were  also  passed  in  the  earlier  sessions  of  congress,  conferring 
upon  the  state  and  county  courts  cognizance  to  hear  and  determine  upon 
offenses,  penalties  and  forfeitures,  and  for  the  collection  of  taxes  and  duties 
arising  and  payable  under  the  revenue  laws,  or  under  a  direct  tax  or  internal 
duties,  and  which  were  continued  down  till  the  state  courts  refused  to  enter- 
tain jurisdiction  of  the  same.  1  Brightly's  Digest,  281,  and  note  ^,  p.  282. 
The  state  courts  of  New  York  continued  to  exercise  jurisdiction,  under  these 

acts  till  as  late  as  1819.     United  States  v.  Lathrop,  17  Johns.,  4. 
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The  reasons,  therefore,  for  the  application  of  this  clanse  of  the  seventh 
amendment  to  cases  coming  up  for  review  from  the  state  courts  were  as  strong 
as  in  cases  from  the  inferior  federal  courts,  and  the  history  of  the  amendment 
will  show  that  it  was  the  apprehension  and  alarm  in  respect  to  the  appellate 
jurisdiction  of  this  court  over  cases  tried  by  a  jury  in  the  state  courts  that  led 
mainly  to  its  adoption. 

§  2503.  Appellate  jurisdiction.     Scope  of  the  seventh  amendment 

The  appellate  jurisdiction  of  this  court,  after  defining  its  original  jurisdic- 
tion, is  as  follows :  "In  all  other  cases  before  mentioned  the  supreme  court 
shall  have  appellate  jurisdiction  both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  congress  shall  make.'' 

Mr.  Hamilton,  in  the  eighty-first  number  of  the  Federalist,  after  quoting  the 
provision,  observes :  "The  propriety  of  this  appellate  jurisdiction  has  been 
scarcely  called  in  question  in  regard  to  matters  of  law,  but  the  clamors  have 
been  loud  against  it  as  applied  to  matters  of  fact.  Some  well-intentioned  men 
in  this  state,  deriving  their  notions  from  the  language  and  forms  which  obtain 
in  our  courts,  have  been  induced  to  consider  it  as  an  implied  supersedure  of  the 
trial  by  jury  in  favor  of  the  civil  law  mode  of  trial."  And  he  then  enters  into 
an  argument  to  show  that  there  is  no  real  ground  for  alarm  or  apprehension  on 
the  subject,  and  suggests  some  regulations  by  congress  by  which  the  objections 
would  be  removed.  He  observes,  also,  that  it  would  have  been  impracticable 
for  the  convention  to  have  made  an  express  exception  of  cases  which  had  been 
originally  tried  by  a  jury,  because  in  the  courts  of  some  of  the  states  all  causes 
were  tried  in  this  mode,  and  such  exception  would  preclude  the  revision  of 
matters  of  fact,  as  well  where  it  might  be  proper  as  where  it  might  be  im- 
proper. He  then  suggests  that  congress  has  full  power  to  provide  that  in 
appeals  to  the  supreme  court  there  should  be  no  re-examination  of  the  facts 
where  the  causes  had  been  tried  by  a  jury  according  to  the  common  law  mode 
of  proceeding.  Now,  it  is  quite  clear  that  the  restrictions  upon  this  appellate 
power  by  congress,  pointed  out  by  Mr.  Hamilton  for  the  purpose  of  quieting 
the  public  mind,  had  a  direct  reference  to  the  revision  of  the  judgments  of  the 
state  courts  as  well  as  the  inferior  federal,  and  what  is  significant  on  the  sub- 
ject is,  that  the  amendment  submitted  in  the  first  session  of  congress  by  Mr. 
Madison  adopts  the  restriction  suggested  by  Hamilton,  and  almost  in  the  same 
words.  We  will  simpl}'  add,  there  is  nothing  in  the  history  of  the  amendment 
indicating  that  it  was  intended  to  be  confined  to  cases  coming  up  for  revision 
from  the  inferior  federal  courts,  but  much  is  there  found  to  the  contrary. 
"Wetherbee  v.  Johnson,  14  Mass.,  412;  Patrie  v.  Murray,  43  Barb.,  331. 

§  2504.  Ad  held  unconstitutional. 

Our  conclusion  is,  that  so  much  of  the  fifth  section  of  the  act  of  congress, 
March  3,  1863,  entitled  "  An  act  relating  to  habeas  corpus,  and  regulating  pro- 
ceedings in  certain  cases,"  as  provides  for  the  removal  of  a  judgment  in  a  state 
court,  and  in  which  the  cause  was  tried  by  a  jury,  to  the  circuit  court  of  the 
United  States  for  a  retrial  on  the  facts  and  law,  is  not  in  pursuance  of  the  con- 
stitution, and  is  void. 

The  judgment  of  the  court  below  must,  therefore,  be  reversed,  the  cause 
remanded  with  direction  to  dismiss  the  writ  of  error  and  all  proceedings 
under  it 
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INSURANCE  COMPANY  v.  MORSE. 
(20  WaUace,  445-459.     1874.) 

Error  to  the  Supreme  Court  of  Wisconsin. 

Statement  of  Facts. —  The  Home  Insurance  Company  of  New  York  under- 
took to  do  business  in  Wisconsin,  and  agreed,  in  accordance  with  the  law  of  that 
state,  not  to  remove  into  the  federal  court  any  cases,  in  which  it  might  be  con- 
cerned in  the  state  courts  of  Wisconsin.  Having  been  afterwards  sued  in  one 
of  those  courts  by  Morse,  the  company  sought  to  remove  the  cause  into  the 
federal  court,  but  the  state  court  refused  to  permit  the  removal,  and  the  supreme 
court  of  the  state  affirmed  its  decision.  The  company  sued  out  this  writ  of 
error. 

Opinion  by  Mel  Justice  Hunt. 

The  refusal  of  the  state  court  of  Wisconsin  to  allow  the  removal  of  the  case 
into  the  United  States  circuit  court  of  Wisconsin,  and  its  justificatioa  under 
the  agreement  of  the  company  and  the  statute  of  Wisconsin,  form  the  subject 
of  consideration  in  the  present  suit.  The  state  courts  of  Wisconsin  held  that 
this  statute  and  their  agreement  under  it  justified  a  denial  of  the  petition 
to  remove  the  case  into  the  United  States  court.  The  insurance  corapanj'  deny 
this  proposition,  and  this  is  the  point  presented  for  consideration. 

§  2505.  An  agreement  beforehand^  on  whatsoever  consideration^  to  forego  the 
right  of  trial  by  any  special  lawful  tribunal^  is  absolutely  void.  Parties  cannot 
by  contract  oust  the  ordinary  tribunals  of  their  jurisdiction. 

Is  the  agreement  thus  made  by  the  insurance  company  one  that,  without 
reference  to  the  statute,  would  bind  the  party  making  it?  Should  a  citizen  of 
the  state  of  New  York  enter  into  an  agreement  with  the  state  of  Wisconsin, 
that  in  no  event  would  he  resort  to  the  courts  of  that  state  or  to  the  federal 
tribunals  within  it  to  protect  his  rights  of  property,  it  could  not  be  successfully 
contended  that  such  an  agreement  would  be  valid.  Should  a  citizen  of  New 
York  enter  into  an  agreement  with  the  state  of  Wisconsin,  upon  whatever  con- 
sideration, that  he  would  in  no  case,  when  called  into  the  courts  of  that  state 
or  the  federal  tribunals  within  it,  demand  a  jury  to  determine  any  rights  of 
property  that  might  be  called  in  question,  but  that  such  rights  should  in  all  such 
cases  be  submitted  to  arbitration  or  to  the  decision  of  a  single  judge,  the 
authorities  are  clear  that  he  would  not  thereby  be  debarred  from  resorting  to 
the  ordinary  legal  tribunals  of  the  state.  There  is  no  sound  principle  upoa 
which  such  agreements  can  be  specifically  enforced. 

We  see  no  difference  in  principle  between  the  cases  supposed  and  the  case 
before  us.  Every  citizen  is  entitled  to  resort  to  all  the  courts  of  the  country, 
and  to  invoke  the  protection  which  all  the  laws  or  all  those  courts  may  afford 
him.  A  man  may  not  barter  away  his  life  or  his  freedom, -or  his  substantial 
rights.  In  a  criminal  case,  he  cannot,  as  was  held  in  Cancemi's  Case,  18  X. 
Y.,  128,  be  tried  in  any  other  manner  than  by  a  jury  of  twelve  men,  although 
he  consent  in  open  court  to  be  tried  by  a  jury  of  eleven  men.  In  a  civil  case 
he  may  submit  his  particular  suit  by  his  own  consent  to  an  arbitration,  or  to 
the  decision  of  a  single  judge.  So  he  may  omit  to  exercise  his  right  to  remove 
his  suit  to  a  federal  tribunal,  as  often  as  he  thinks  fit,  in  each  recurring  case. 
In  these  aspects  any  citizen  may  no  doubt  waive  the  rights  to  which  he  may  be 
entitled.  He  cannot,  however,  bind  himself  in  advance  by  an  agreement,  which 
may  be  specifically  enforced,  thus  to  forfeit  his  rights  at  all  times  and  on  all 
occasions,  whenever  the  case  may  be  presented.    That  the  agreement  of  the 
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insurance  company  is  invalid  upon  the  principles  mentioned,  numerous  cases 
may  be  cited  to  prove.  Nute  v,  Hamilton  Ins.  Co.,  6  Gray,  174;  Cobb  v.  New- 
England  Marine  Ins.  Co.,  id.,  192;  Hobbs  v.  Manhattan  Ins.  Co.,  56  Me.,  421; 
Stephenson  v,  P.  F.  and  M.  Ins.  Co.,  54  id.,  70;  Scott  v.  Avery,  5  H.  of  L.  Cas., 
811.  They  show  that  agreements  in  advance  to  oust  the  courts  of  the  jurisdic- 
tion conferred  by  law  are  illegal  and  void.  ' 

In  Scott  V.  Avery  (one  of  the  cases)  the  lord  chancellor  says:  "There  is  no 
doubt  of  the  general  principle  that  parties  cannot  by  contract  oust  the  ordinary 
courts  of  their  jurisdiction.  That  has  been  decided  in  many  cases.  Perhaps 
the  first  case  I  need  refer  to  was  a  case  decided  about  a  century  ago.  Kill  v. 
Hollister,  1  Wils.,  129.  That  case  was  an  action  on  a  policy  of  insurance  in 
which  there  was  a  clause  that  in  case  of  any  loss  or  dispute  it  should  be  referred 
to  arbitration.  It  was  decided  there  that  an  action  would  lie,  although  there 
had  been  no  reference  to  arbitration.  Then,  after  the  lapse  of  half  a  century, 
occurred  a  case  before  Lord  Kenyon,  and  from  the  language  that  fell  from  that 
learned  judge,  many  other  cases  had  probably  been  decided  which  are  not  re- 
ported. But  in  the  time  of  Lord  Kenyon  occurred  the  case,  which  is  considered 
the  leading  case  on  the  subject,  of  Thompson  v.  Charnock,  8  Term  R,  139. 
That  was  an  action  upon  a  charter-party,  in  which  it  was  stipulated  that  if  any 
difference  should  arise  it  should  be  referred  to  arbitration.  That  clause  was 
pleaded  in  bar  to  the  action  brought  upon  breach  of  the  contract,  with  an  aver- 
ment that  the  defendant  was,  and  always  had  been,  ready  to  refer  the  same  to 
arbitration.  This  was  held  to  be  a  bad  plea,  upon  the  ground  that  a  right  of 
action  had  accrued,  and  that  the  fact  that  the  parties  had  agreed  that  the 
matter  should  be  settled  by  arbitration  did  not  oust  the  jurisdiction  of  the 
courts."  Upon  this  doctrine  all  the  judges  who  delivered  opinions  in  the  house 
of  lords  were  agreed. 

And  the  principle,  Mr.  Justice  Story,  in  his  commentaries  on  equity  juris- 
prudence (section  670),  says  is  applicable  in  courts  of  equity  as  well  as  in  courts 
of  law.  '^  And  where  the  stipulation,  though  not  against  the  policy  of  the  law, 
yet  is  an  effort  to  divest  the  ordinary  jurisdiction  of  the  common  tribunals  of 
justice,  such  as  an  agreement  in  case  of  dispute  to  refer  the  same  to  arbitration, 
a  court  of  equity  will  not,  any  more  than  a  court  of  law,  interfere  to  enforce 
the  agreement,  but  it  will  leave  the  parties  to  their  own  good  pleasure  in  regard 
to  such  agreements.  The  regular  administration  of  justice  might  be  greatly  im- 
peded or  interfered  with  by  such  stipulations  if  they  were  specifically  enforced." 

In  Stephenson  v.  P.  F.  and  M.  C.  Ins.  Co.,  54  Me.,  70,  the  court  say :  "  While 
parties  may  impose  as  condition  precedent  to  applications  to  the  courts  that 
they  shall  first  have  settled  the  amount  to  be  recovered  by  an  agreed  mode, 
they  cannot  entirely  close  the  access  to  the  courts  of  law.  The  law  and  not 
the  contract  prescribes  the  remedy,  and  parties  have  no  more  right  to  enter  into 
stipulations  against  a  resort  to  the  courts  for  their  remedy  in  a  given  case,  than 
they  have  to  provide  a  remedy  prohibited  by  law;  such  stipulations  are  repug- 
nant to  the  rest  of  the  contract,  and  assume  to  divest  courts  of  their  estab- 
lished jurisdictions;  as  conditions  precedent  to  an  appeal  to  the  courts,  they 
are  void."  Many  cases  are  cited  in  support  of  the  rule  thus  laid  down.  Upon 
its  own  merits,  this  agreement  cannot  be  sustained. 

§  2506.  SCate  legislation  can  neither  enlarge  nor  limit  the  jurisdiction  of  fed- 
eral  courts. 

Does  the  agreement  in  question  gain  validity  from  the  statute  of  Wisconsin 

which  has  been  quoted)    Is  the  statute  of  the  state  of  Wisconsin,  which  enacts 
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that  a  corporation  organized  in  another  state  shall  not  transact  business  within 
its  limits,  unless  it  stipulates  in  advance  that  it  will  not  remove  into  the  federal 
courts  any  suit  that  may  be  commenced  agairtst  it  by  a  citizen  of  Wisconsin,  a 
valid  statute,  in  respect  to  such  requisition,  under  the  constitution  of  the  United 
States?  The  constitution  of  the  United  States  declares  that  the  judicial  power 
of  the  United  States  shall  extend  to  all  cases  in  law  and  equity  arising  under 
that  constitution,  the  laws  of  the  United  States,  and  to  the  treaties  made  or 
which  shall  be  made  under  their  authority,  ...  to  controversies  between 
a  state  and  citizens  of  another  state,  and  between  citizens  of  different  stat^. 
Art.  3,  §  2.  The  jurisdiction  of  the  federal  courts,  under  this  clause  of  the 
constitution,  depends  upon  and  is  regulated  by  the  laws  of  the  United  States. 
State  legislation  cannot  confer  jurisdiction  upon  the  federal  courts,  nor  can  it 
limit  or  restrict  the  authority  given  by  congress  in  pursuance  of  the  constitu- 
tion. This  has  been  held  man)'^  times.  Railway  Co.  v.  Whitton,  13  Wall., 
286;  Payne  v.  Hook,  7  id.,  427;  The  Moses  Taylor,  4  id.,  411,  and  cases  cited. 

§  2507.  A  corporation  is  for  judicial  purposes  a  citizen  of  the  state  granting 
its  charter y  and  for  such  purposes  has  all  the  rights  of  a  natural  person. 

It  has  also  been  held  many  times  that  a  corporation  is  a  citizen  of  the  state 
by  which  it  is  created,  and  in  which  its  principal  place  of  business  is  situated, 
so  far  as  that  it  can  sue  and  be  sued  in  the  federal  courts.  This  court  has  re- 
peatedly held  that  a  corporation  was  a  citizen  of  the  state  creating  it,  within 
the  clause  of  the  constitution  extending  the  jurisdiction  of  the  federal  courts 
to  citizens  of  different  states.  Express  Co.  v.  Kountze,  8  Wall.,  342 ;  Cowles 
V.  Mercer  Co.,  7  id.,  118;  Eailway  v.  Whitton,  13  id.,  275;  Ohio  &  Mississippi 
E.  Co.  V.  Wheeler,  1  Black,  286. 

§  2608.    What  causes  are  removable. 

The  twelfth  section  of  the  judiciary  act  of  1789  provides  that  if  a  suit  be 
commenced  in  any  state  court  by  a  citizen  of  the  state  in  which  the  suit  is  com- 
menced, against  a  citizen  of  another  state,  where  the  matter  in  dispute  exceeds 
$500,  and  the  defendant  at  the  time  of  entering  his  appearance  shall  file  a  peti- 
tion for  the  removal  of  the  cause  for  trial  into  the  next  circuit  court  of  the 
United  States,  and  shall  offer  good  bail  for  his  proceedings  therein,  "it  shall  be 
the  duty  of  the  state  court  to  accept  such  security  and  proceed  no  farther  in 
the  cause."  This  applies  to  all  the  citizens  of  another  state,  whether  corpo- 
rations, partnerships  or  individuals.  It  confers  an  unqualified  and  unrestrained 
right  to  have  the  case  transferred  to  the  federal  courts  upon  giving  the  security 
required.  In  the  case  recently  decided  in  this  court,  of  Insurance  Co.  v.  Dunn, 
19  Wall.,  214,  it  was  held  that  no  power  of  action  thereafter  remained  to  the 
state  court,  and  that  every  question,  necessarily  including  that  of  its  own  juris- 
diction, must  be  decided  in  the  federal  court. 

The  statute  of  Wisconsin,  however,  provides  as  to  a  certain  class  of  citizens 
of  other  states,  to  wit,  foreign  corporations,  that  they  shall  not  exercise  that 
right,  and  prohibits  them  from  transacting  their  business  within  that  state,  un- 
less they  first  enter  into  an  agreement  in  writing  that  they  will  not  claim  or 
exercise  that  right.  The  Home  Insurance  Company  is  a  citizen  of  New  York, 
within  this  provision  of  the  constitution.  As  such  citizen  of  another  state,  ft 
sought  to  exercise  this  right  to  remove  to  a  federal  tribunal  a  suit  commenced 
against  itself  in  the  state  court  of  Wisconsin,  where  the  amount  involved  ex- 
ceeded the  sum  of  $500.  This  right  was  denied  to  it  by  the  state  court,  on 
the  ground  that  it  had  made  the  agreement  referred  to,  and  that  the  statute  of 

the  state  authorized  and  required  the  making  of  the  agreement. 
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We  are  not  able  to  distiagaish  this  agreement  and  this  reqaisition,  in  prin- 
ciple, from  a  similar  one  made  in  the  case  of  an  individual  citizen  of  New  York. 
A  corporation  has  the  same  right  to  the  protection  of  the  laws  as  a  natural 
citizen,  and  the  same  right  to  appeal  to  all  the  courts  of  the  country.  The 
rights  of  an  individual  are  not  superior  in  this  respect  to  that  of  a  corporation. 
The  state  of  Wisconsin  can  regulate  its  own  corporations  and  the  affairs  of  its 
own  citizens,  in  subordination,  however,  to  the  constitution  of  the  United 
States.  The  requirement  of  an  agreement  like  this  from  their  own  corpora- 
tions would  be  hrutum  fulmen^  because  they  possess  no  such  right  under  the 
constitution  of  the  United  States.  A  foreign  citizen,  whether  natural  or  cor- 
porate, in  this  respect,  possesses  a  right  not  pertaining  to  one  of  her  own  citizens. 
There  must  necessarily  be  a  difference  between  the  status  of  the  two  in  this 
respect. 

We  do  not  consider  the  question  whether  the  state  of  Wisconsin  can  entirely 
exclude  such  corporations  from  its  limits,  nor  what  reasonable  terms  they  may 
impose  as  a  condition  of  their  transacting  business  within  the  state.  These 
questions  have  been  before  the  court  in  other  cases,  but  they  do  not  arise  here. 
In  Paul  t?.  Virginia,  8  Wall,  168  (§§  1052-59,  8upra\  Mr.  Justice  Field  used 
language,  in  speaking  of  corporations,  which  has  been  supposed  to  sustain  the 
statute  in  question.  "  Having  (he  says)  no  absolute  right  of  recognition  in 
other  states,  but  depending  for  such  recognition,  and  the  enforcement  of  its 
contracts,  upon  their  assent,  it  follows,  as  a  matter  of  course,  that  such  assent 
may  be  granted  upon  such  terms  and  conditions  as  those  states  may  think 
proper  to  impose.  They  may  exclude  the  foreign  corporation  entirely,  they 
may  restrict  its  business  to  particular  localities,  or  they  may  exact  such  security 
for  the  performance  of  its  contracts  with  their  citizens  as,  in  their  judgment, 
will  best  promote  the  public  interest." 

So  in  the  Bank  of  Augusta  v.  Earle,  13  Pet.,  519  (Corporations,  §§  1123-35), 
the  language  of  Chief  Justice  Taney  has  been  invoked  for  the  same  purpose. 

In  each  of  these  cases,  the  general  language  of  the  learned  justice  is  to  be 
expounded  with  reference  to  the  subject  before  him.  They  lay  down  principles 
in  general  terms  which  are  to  be  understood  only  with  reference  to  the  facts 
in  hand.  Thus,  the  case  in  which  the  opinion  was  delivered  by  Mr.  Justice 
Field  was  one  involving  the  construction  of  that  clause  of  the  United  States 
constitution  which  declares  that  '*  the  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several  states,"  and  of  that 
clause  regulating  commerce  among  the  states,  not  of  the  one  now  before  us. 
It  involved  the  question  whether  the  state  might  require  a  foreign  insurance 
company  to  take  a  license  for  the  transaction  of  its  business,  giving  security 
for  the  payment  of  its  debts,  and  decided  that  taking  insurance  risks  was  not  a 
transaction  of  commerce,  within  the  meaning  of  the  two  clauses  of  the  consti- 
tution cited.  It  had  no  reference  to  the  clause  giving  to  citizens  of  other  states 
the  right  of  litigation  in  the  United  States  courts,  and  certainly  had  no  bearing 
upon  the  right  of  corporations  to  resort  to  those  courts,  or  the  power  of  the 
state  to  limit  and  restrict  such  resort. 

It  was  not  intended  to  impair  the  force  of  the  language  used  by  Mr.  Justice 
Curtis  in  La  Fayette  Ins.  Co.  v,  French,  18  How.,  407  (Corporations,  §§  1140- 
1145),  where  he  says:  "  A  corporation  created  by  Indiana  can  transact  busi- 
ness in  Ohio  only  with  the  consent,  express  or  implied,  of  the  latter  state. 
This  consent  may  be  accompanied  by  such  conditions  as  Ohio  may  think  fit  to 
impose,  and  these  conditions  must  be  deemed  valid   and  effectual  by  other 
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states,  and  by  this  court;  providedy  they  are  not  repugnant  to  the  constitution 
and  laws  of  the  United  States,  or  inconsistent  with  those  rules  of  public  law 
which  secure  the  jurisdiction  and  authority  of  each  state  from  encroachment 
by  all  others,  or  that  principle  of  natural  justice  which  forbids  condemnation 
without  opportunity  for  defense."  Nearly  the  same  language  is  used  by  Mr. 
Justice  Nelson  in  Ducat  v.  City  of  Chicago,  10  Wall.,  410.  None  of  the  cases 
so  much  as  intimate  that  conditions  may  be  imposed  which  are  repugnant  to 
the  constitution  and  laws  of  the  United  States,  or  inconsistent  with  those  rules 
of  public  law  which  secure  the  jurisdiction  and  authority  of  each  state  from 
encroachment  by  others. 

The  case  of  the  Bank  of  Columbia  v.  Okely,  4  Wheat,  236  (§§  2522-25, 
infra\  is  relied  upon  by  the  court  below  to  sustain  the  statute  and  the  agree- 
ment in  question.  In  that  case  it  was  provided  in  the  fourteenth  section  of 
the  charter  of  the  bank  that  whenever  a  borrower  of  the  bank  should  make 
his  note  by  an  agreement  in  writing  negotiable  at  the  bank  and  neglect  its 
payment  when  due,  the  president  of  the  bank  should  cause  a  demand  in  writ- 
ing to  be  served  upon  the  delinquent,  and  if  the  money  was  not  paid  within 
ten  days  after  such  demand,  it  was  made  lawful  for  the  bank  to  present  to  the 
county  clerk  the  note  so  unpaid,  with  proof  of  the  demand,  and  to  i*equire  him 
to  issue  an  execution  or  attachment  against  the  debtor.  Before  such  execution 
could  issue  the  bank  was  required  to  file  an  affidavit  of  the  amount  due  on  the 
note.  ^'  If  the  defendant  shall  dispute  the  whole  or  any  part  of  the  debt  (the 
statute  adds)  on  the  return  of  the  execution,  the  court  shall  order  an  issue  to 
be  joined  and  a  trial  to  be  had,  and  shall  make  such  other  proceedings  that 
justice  may  be  done  in  the  speediest  manner."  This  statute  was  sustained  in 
the  case  cited.  Mr.  Key,  for  the  plaintiff,  argued  in  its  support  on  the  theory 
that  the  whole  effect  of  the  provision  was  to  authorize  the  commencement  of 
a  suit  by  attachment  instead  of  the  usual  common  law  process.  Mr.  Jones, 
contra,  contended  that  it  was  in  violation  of  the  provision  of  the  constitution 
of  Maryland  and  of  the  United  States,  securing  to  parties  the  right  of  trial  by 
jury  when  the  value  in  controversy  exceeded  $20.  In  rendering  the  decision 
the  court  say:  "This  court  would  ponder  long  before  it  would  sustain  this 
action  if  we  could  be  persuaded  that  the  act  in  question  produced  a  total  pros- 
tration of  the  trial  by  jury,  or  even  involved  the  defendant  in  circumstances 
which  rendered  that  right  unavailing  for  his  protection.  ...  If  the  de- 
fendant does  not  avail  himself  of  the  right  given  to  him  of  having  an  issue 
made  up  and  the  trial  by  jury,  which  is  tendered  to  him  by  the  act,  it  is  pre- 
sumable that  he  cannot  dispute  the  justice  of  the  claim." 

§  2609.  A  state  statute  forbidding  corporations  of  other  states  to  remove  causes 
to  the  federal  courts  is  unconstitutional  and  void. 

We  are  not  able  to  discover  in  this  case  anv  countenance  for  the  statute  of 
Wisconsin  which  we  are  considering.  On  this  branch  of  the  case  the  conclusion 
is  this:  1st.  The  constitution  of  the  United  States  secures  to  citizens  of 
another  state  than  that  in  which  suit  is  brought  an  absolute  right  to  remove 
their  cases  into  the  federal  court,  upon  compliance  with  the  terms  of  the  act  of 
1789.  2d.  The  statute  of  Wisconsin  is  an  obstruction  to  this  right,  is  repug- 
nant to  the  constitution  of  the  United  States  and  the  laws  in  pursuance  thereof, 
and  is  illegal  and  void.  3d.  The  agreement  of  the  insurance  company  derives 
no  support  from  an  unconstitutional  statute  and  is  void,  as  it  would  be  had  no 
such  statute  been  passed. 

We  are  of  opinion,  for  the  reasons  given,  that  the  Winnebago  county  court 
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erred  in  proceeding  in  the  case  after  the  filing  the  petition  and  the  giving  the 
security  required  by  the  act  of  1789,  and  that  all  subsequent  proceedings  in 
the  state  court  are  illegjvl  and  should  be  vacated.  The  judgment  in  that  court, 
and  the  judgment  in  the  supreme  court  of  Wisconsin,  should  be  reversed,  and 
the  prayer  of  the  petition  for  removal  should  be  granted. 

The  Chief  Justice  and  Mr.  Justice  Davis  dissented,  holding  that,  upon 
the  facts,  the  state  court  was  authorized  to  find  that  the  company  was,  for  all 
the  purposes  of  the  action,  a  citizen  of  Wisconsin,  and  refuse  the  order  of 
removal 

DOYLE  V.  CONTINENTAL  INSURANCE  COMPANY. 

(4  Otto,  585-544.    1876.) 

Appeal  from  U.  S.  Circuit  Court,  Western  District  of  Wisconsin. 

Statement  of  Facts. —  This  bill  was  filed  by  the  insurance  company  to  enjoin 
Doyle,  secretary  of  state  of  Wisconsin,  from  revoking  the  license  of  the  com- 
pany to  do  business  in  the  state.  The  bill  alleged  that  the  company  was  estab- 
lished in  the  state  prior  to  the  passage  of  the  act  of  ^{arch  4,  1870,  and  that  it 
complied  with  the  provisions  of  that  law  by  entering  into  an  agreement  not  to 
remove  into  the  federal  courts  cases  brought  against  it  in  the  state  courts.  It 
also  appeared  that  it  did  remove  a  case  into  the  federal  court,  and  that  a  demand 
was  made  upon  Doj^le  to  revoke  its  license.  There  was  a  decree  for  a  perpetual 
injunction,  and  the  defendant  appealed. 

§  2510.  Insurance  Company  v.  Morse^  20  Wall.y  445,  affirmed. 

Opinion  by  Mr.  Justice  Hunt. 

The  case  of  Insurance  Co.  v,  Morse,  20  Wall.,  445  (§§  2505-2509,  supra),  is 
the  basis  of  the  bill  of  complaint  in  the  present  suit.  We  have  carefully  re- 
viewed our  decision  in  that  case,  and  are  satisfied  with  it.  In  that  case,  an 
agreement  not  to  remove  any  suit  brought  against  it  in  the  state  courts  of 
Wisconsin  into  the  federal  courts  had  been  made  by  the  company,  in  compli- 
ance with  the  Wisconsin  statute  of  1870.  The  company,  nevertheless,  did  take 
all  the  steps  required  by  the  United  States  statute  of  1789  to  remove  its  suit 
with  Morse  from  the  state  court  into  the  federal  courts.  Disregarding  that 
action,  the  supreme  court  of  Wisconsin  allowed  the  action  in  the  state  court  to 
proceed  to  judgment  against  the  company,  as  if  no  transfer  had  been  made. 
When  the  judgment  thus  obtained  was  brought  into  this  court,  we  held  it  to  be 
illegally  obtained,  and  reversed  it.  It  was  held,  first,  upon  the  general  prin- 
ciples of  law,  that  although  an  individual  may  lawfully  omit  to  exercise  his 
right  to  transfer  a  particular  case  from  the  state  courts  to  the  federal  courts, 
and  may  do  this  as  often  as  he  thinks  fit  in  each  recurring  case,  he  cannot 
bind  himself  in  advance  by  an  agreement  which  may  be  specifically  enforced 
thus  to  forfeit  his  rights.  This  was  upon  the  principle  that  every  man  is 
entitled  to  resort  to  all  the  courts  of  the  country,  to  invoke  the  protection 
which  all  the  laws  and  all  the  courts  may  afford  him,  and  that  he  cannot  barter 
away  his  life,  his  freedom,  or  his  constitutional  rights. 

§  2511*  Statute  abridging  the  right  of  removal,  how  far  void. 

As  to  the  effect  of  the  statutory  requirement  of  the  agreement,  the  opinion, 
at  page  458  of  the  case  as  reported,  is  in  these  words: 

^'On  this  branch  of  the  case  the  conclusion  is  this:     1st.  The  constitution  of 

the  United  States  secures  to  citizens  of  another  state  than  that  in  which  suit  is 

brought  an  absolute  right  to  remove  their  cases  into  the  federal  court,  upon 
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compliance  with  the  terms  of  the  act  of  1789.  2d.  The  statate  of  Wisconsin  is 
an  obstruction  to  this  right,  is  repugnant  to  the  constitution  of  the  United 
States  and  the  laws  in  pursuance  thereof,  and  is  illegal  and  void.  3d.  The 
agreement  of  the  insurance  company  derives  no  support  from  an  unconstitu- 
tional statute,  and  is  void,  as  it  would  be  had  no  such  statute  been  passed." 

The  opinion  of  a  court  must  always  be  read  in  connection  with  the  facts  upon 
which  it  is  based.  Thus,  the  second  conclusion  above  recited,  that  the  statute 
of  Wisconsin  is  repugnant  to  the  constitution  of  the  United  States  and  is  illegal 
and  void,  must  be  understood  as  spoken  of  the  provision  of  the  statute  under 
review;  to  wit,  that  portion  thereof  requiring  a  stipulation  not  to  transfer 
causes  to  the  courts  of  the  United  States.  The  decision  was  upon  that  portion 
of  the  statute  only,  and  other  portions  thereof,  when  they  are  presented,  must 
be  judged  of  upon  their  merits. 

§  251 2.  A  state  may  impose  conditions  on  the  rigJU  of  a  foreign  corporation 
to  do  hibsiness  within  its  territory. 

We  have  not  decided  that  the  state  of  Wisconsin  had  not  the  power  to  im- 
pose terms  and  conditions  as  preliminary  to  the  right  of  an  insurance  company 
to  appoint  agents,  keep  offices  and  issue  policies  in  that  state.  On  the  contrary, 
the  case  of  Paul  v.  Virginia,  8  Wall.,  168  (§§  1052-59,  supra\  where  it  is  held 
that  such  conditions  may  be  imposed,  was  cited  with  approval  in  Insurance  Co. 
V,  Morse.  That  case  arose  upon  a  statute  of  Virginia  providing  that  no  for- 
eign insurance  company  should  transact  business  within  that  state  until  it  had 
taken  out  a  license,  and  had  made  a  deposit  with  the  state  treasurer  of  bonds 
varying  in  amount  from  $30,000  to  $50,000,  according  to  the  amount  of  its 
capital.  This  court  sustained  the  power  of  the  legislature  to  impose  such  con- 
ditions, and  sustained  the  judgment  of  the  state  court  convicting  Paul  upon  an 
indictment  for  violating  the  slate  law  in  issuing  policies  without  having  first 
complied  with  the  conditions  required.  Ducat  v.  Chicago,  10  Wall.,  410,  de- 
cided that  the  statute  of  the  state  of  Illinois  requiring  a  license  to  be  taken  out 
by  foreign  insurance  companies,  for  which  $6  each  should  be  paid,  and  the 
filing  of  an  appointment  of  an  attorney,  with  power  to  accept  service  of  proc- 
ess, was  a  legal  condition;  and  a  requirement  that,  when  such  company  was 
located  in  the  city  of  Chicago,  it  should  also  pay  to  the  treasurer  of  that  city 
$2  upon  the  $100  upon  the  amount  of  all  premiums  received,  was  held  to  be 
legal. 

In  Lafayette  Ins.  Co.  v,  French,  18  How.,  404  (Corpoeations,  §§  1140-45), 
the  court  say :  '^  A  corporation  created  by  Indiana  can  transact  business  in 
Ohio  only  with  the  consent,  express  or  implied,  of  the  latter  state.  13  Pet., 
519.  This  consent  may  be  accompanied  by  such  conditions  as  Ohio  may  think 
fit  to  impose;  and  these  conditions  must  be  deemed  valid  and  effectual  by  other 
states  and  by  this  court,  provided  they  are  not  repugnant  to  the  constitution  or 
laws  of  the  United  States,  or  inconsistent  with  those  rules  of  public  law  which 
secure  the  jurisdiction  and  authority  of  each  state  from  encroachment  by  all 
others,  or  that  principle  of  natural  justice  which  forbids  condemnation  without 
opportunity  for  defense." 

Neither  did  Insurance  Co.  v.  Morse,  supra^  undertake  to  decide  what  are  the 

powers  of  the  state  of  Wisconsin  in  revoking  a  license  previously  granted  to 

an  insurance  company,  for  what  causes  or  upon  what  grounds  its  action  in  that 

respect  may  be  based.    No  such  question  arose  upon  the  facts,  or  was  argued 

by  counsel  or  referred  to  in  the  opinion  of  the  court. 

The  case  now  before  us  does  present  that  point,  and  with  distinctness.    The 
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complainant  alleges  that  a  license  had  been  granted  to  the  Continental  Insur- 
ance Company,  upon  its  executing  an  agreement  that  it  would  not  remove  any 
suit  against  it  from  the  tribunal  of  the  state  to  the  federal  courts;  that  in  the 
case  of  Drake  it  did,  on  the  10th  day  of  March,  1875,  transfer  his  suit  from 
the  Winnebago  circuit  of  the  state  to  the  circuit  court  of  the  United  States; 
that  Drake  thereupon  demanded  that  the  defendant,  who  is  secretary  of 
state  of  Wisconsin,  should  revoke  and  annul  its  license,  in  accordance  with  the 
provisions  of  the  act  of  1872;  that  it  is  insisted  that  be  has  power  to  do  so 
summarily,  without  notice  or  trial;  that  the  complainant  is  fearful  that  he  will 
do  so,  and  that  it  will  be  done  simply  and  only  for  the  reason  that  the  com- 
plainant transferred  to  the  federal  court  the  case  of  Drake,  as  above  set  forth. 
The  cases  of  Bank  of  Augusta  v.  Earle,  Ducat  v.  Chicago,  Paul  v.  Virginia  and 
Lafayette  Ins.  Co.  v.  French  establish  the  principle  that  a  state  may  impose 
upon  a  foreign  corporation,  as  a  condition  of  coming  into  or  doing  business 
within  its  territory,  any  terms,  conditions  and  restrictions  it  may  think  proper 
that  are  not  repugnant  to  the  constitution  or  laws  of  the  United  States.  The 
point  is  elaborated  at  great  length  by  Chief  Justice  Taney  in  the  case  first 
named,  and  by  Mr.  Justice  Field  in  the  case  last  named. 

§  2513.  License  to  foreign  corporation  to  enter  a  state  may  he  revoked. 

The  correlative  power  to  revoke  or  recall  a  permission  is  a  necessary  conse- 
quence of  the  main  power.  A  mere  license  by  a  state  is  always  revocable. 
Kector  v.  Philadelphia,  24  How.,  300  (§  2288,  supra);  People  v.  Roper,  55  N. 
Y.,  629;  People  v.  Commissioners,  47  N.  Y.,  50.  The  power  to  revoke  can 
only  be  restrained,  if  at  all,  by  an  explicit  contract  upon  good  consideration  to 
that  effect.  Humphrey  v.  Pegues,  16  Wall.,  244;  Tomlinson  v,  Jessup,  15  id., 
454  (§  2316,  supra),  A  license  to  a  foreign  corporation  to  enter  a  state  does 
not  involve  a  permanent  right  to  remain.  Subject  to  the  laws  and  constitution 
of  the  United  States,  full  power  and  control  over  its  territories,  its  citizens  and 
its  business  belong  to  the  state. 

§  2514.  and  the  reasons  iy  which  the  state  is  influenced  cannot  he 

questioned. 

If  the  state  has  the  power  to  do  an  act,  its  intention  or  the  reason  by  which 
it  is  influenced  in  doing  it  cannot  be  inquired  into.  Thus,  the  pleading  before 
us  alleges  that  the  permission  of  the  Continental  Insurance  Company,  to  trans- 
act its  business  in  Wisconsin,  is  about  to  be  revoked,  for  the  reason  that  it  re- 
moved the  case  of  Drake  from  the  state  to  the  federal  courts.  If  the  act  of 
an  individual  is  within  the  terms  of  the  law,  whatever  may  be  the  reason 
which  governs  him,  or  whatever  may  be  the  result,  it  cannot  be  impeached. 
The  acts  of  a  state  are  subject  to  still  less  inquiry,  either  as  to  the  act  itself  or 
as  to  the  reason  for  it.  The  state  of  Wisconsin,  except  so  far  as  its  connection 
with  the  constitution  and  laws  of  the  United  States  alters  its  position,  is  a 
sovereign  state,  possessing  all  the  powers  of  the  most  absolute  government  in 
the  world.  The  argument  that  the  revocation  in  question  is  made  for  an  un- 
constitutional reason  cannot  be  sustained.  The  suggestion  confounds  an  act 
with  an  emotion  or  a  mental  proceeding,  which  is  not  the  subject  of  inquiry  in 
determining  the  validity  of  a  statute.  An  unconstitutional  reason  or  intention 
is  an  impracticable  suggestion,  which  cannot  bo  applied  to  the  affairs  of  life. 
If  the  act  done  by  the  state  is  legal,  is  not  in  violation  of  the  constitution  or 
laws  of  the  United  States,  it  is  quite  out  of  the  power  of  any  court  to  inquire 
what  was  the  intention  of  those  who  enacted  the  law. 

In  all  cases  where  the  legislation  of  a  state  has  been  declared  void,  such  leg- 
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islation  has  been  based  upon  an  act  or  a  fact  which  was  itself  illegal.  Thus,  in 
Crandall  v.  Nevada,  6  Wall.,  35  (§§  1269-73,  supra),  a  tax  was  imposed  and 
collected  upon  passengers  in  railroad  and  stage  oompanies.  In  Almy  v.  State 
of  California,  24  How.,  169  (§  1465,  supra),  a  stamp  duty  was  imposed  by  the 
legislature  upon  bills  of  lading,  for  gold  or  silver  transported  from  that 
'  state  to  any  port  or  place  out  of  the  state.  In  Brown  v.  State  of  Mary- 
land, 12  Wheat.,  419  (§§  1466-70,  supra),  a  license,  at  an  expense  of  $50,  was 
required  before  an  importer  of  goods  could  sell  the  same  by  the  bale,  package 
or  barrel.  In  Henderson  v.  Mayor  of  New  York,  92  U.  S.,  265  (§§  1336-42, 
supra),  the  statute  required  the  master  to  give  a  bond  of  $300  for  each  passen- 
ger, conditioned  that  he  should  not  become  a  public  charge  within  four  years, 
or  to  pay  the  sum  of  $1.50.  In  the  Passenger  Cases,  7  How.,  572  (§§  1284r- 
1335,  supra),  the  requirement  was  of  a  like  character.  In  all  these  cases,  it  was 
the  act  or  fact  complained  of  that  was  the  subject  of  judicial  inquiry,  and  upon 
the  act  was  the  judgment  pronounced. 

§  2  5 1 5.  A  state  may  compel  a  foreign  corporaiion  to  abstain  from  the  federal 
courts  or  cease  to  do  business  within  the  state. 

The  statute  of  Wisconsin  declares  that  if  a  foreign  insurance  company  shall 
remove  any  case  from  its  state  court  into  the  federal  courts,  contrary  to  the 
provisions  of  the  act  of  1870,  it  shall  be  the  duty  of  the  secretary  of  state 
immediately  to  cancel  its  license  to  do  business  within  the  state.  If  the  state 
has  the  power  to  cancel  the  license,  it  has  the  power  to  judge  of  the  cases  in 
which  the  cancellation  shall  be  made.  It  has  the  power  to  determine  for  what 
causes  and  in  what  manner  the  revocation  shall  be  made.  It  is  said  that  we 
thus  indirectly  sanction  what  we  condemn  when  presented  directly;  to  wit, 
that  we  enable  the  state  of  Wisconsin  to  enforce  an  agreement  to  abstain  from 
the  federal  courts.  This  is  an  "  inexact  statement."  The  effect  of  our  decision 
in  this  respect  is  that  the  state  may  compel  the  foreign  company  to  abstain 
from  the  federal  courts,  or  to  cease  to  do  business  in  the  state.  It  gives  the 
company  the  option.  This  is  justifiable,  because  the  complainant  has  no  con- 
stitutional right  to  do  business  in  that  state ;  that  -state  has  authority  at  any 
time  to  declare  that  it  shall  not  transact  business  there.  This  is  the  whole  point 
of  the  case,  and,  without  reference  to  the  injustice,  the  prejudice,  or  the  wrong 
.  that  is  alleged  to  exist,  must  determine  the  question.  No  right  of  the  com- 
plainant under  the  laws  or  constitution  of  the  United  States,  by  its  exclusion 
from  the  state,  is  infringed;  and  this  is  what  the  state  now  accomplishes. 
There  is  nothing,  therefore,  that  will  justify  the  interference  of  this  court. 

Decree  reversed  and  cause  remanded  with  instructions  to  dismiss  the  bill,  (a) 

Mr.  Justice  Bradley  dissented  (Justices  Miller  and  Swatne  concurring), 
holding  that  while  a  state  may  prohibit  foreign  corporations  from  doing  busi- 
ness within  its  territory,  yet  it  has  no  power  to  impose  unconstitutional  condi- 
tions upon  their  doing  so ;  that  the  citizens  of  the  United  States,  whether  as 
individuals  or  associations,  corporate  or  incorporate,  have  a  constitutional  right, 
in  proper  cases,  to  resort  to  the  courts  of  the  United  States,  and  that  any 
agreement,  stipulation,  or  state  law  precluding  them  from  this  right  is  abso- 
lutely void, —  just  as  void  as  would  be  an  agreement  not  to  resort  to  the  state 
courts  for  redress  of  wrongs,  or  defense  of  unjust  actions;  or  as  would  be  a  city 
ordinance  prohibiting  an  appeal  to  the  state  courts  from  municipal  proseca- 
tions. 

1  -  -     -  I  ,  I .  ■ — — — ■ — ■ — 

(a)  Thla  reverses  the  ruling  in  Hartford  Fire  Ins.  Co.  v.  Doyle,  6  Bias.,  461. 
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§  2516.  RemOYal  of  causes. —  Congress  has  constitational  power  to  remove  from  the  state 
courts  into  the  United  States  courts  for  trial  there,  criminal  prosecutions  under  the  state 
laws  commenced  in  the  state  courts  against  persons  executing  the  revenue  laws  of  the  United 
States,  for  acts  done  under  the  color  of  those  laws,  or  on  account  of  rights  claimed  by  such 
persons  under  those  laws,  and  to  prohibit  the  state  courts  from  proceeding  further  with  such 
prosecutions  after  the  prescribed  uteps  for  removal  have  been  taken.  Findley  v,  Satterfleld, 
8  Woods,  504. 

§  2517.  The  act  of  congress  of  March  2»  1867,  which  enacts  that  in  suits  then  pending,  or 
which  might  be  subsequently  brought  in  a  state  court,  **  in  which  there  is  a  controversy  be- 
tween a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citizen  of  another  state,  and 
the  matter  in  dispute  exceeds  the  sum  of  $500,  exclusive  of  costs,  such  citizen  of  another 
state,  whether  he  be  plaintiff  or  defendant,  if  he  will  make  and  file  in  such  state  court  an  affi- 
davit stating  that  he  has  reason  to  and  does  believe  that,  from  prejudice  or  local  influence,  he 
will  not  be  able  to  obtain  justice  in  such  state  coart,  may,  at  any  time  before  the  final  hear- 
ing or  trial  of  the  suit,  file  a  petition  in  such  state  court,'*  and  have  the  suit  removed  to  a  fed- 
eral court,  is  constitutionaL    Railway  Co.  v.  Whitton,  13  Wall.,  270. 

3.  Trial  hy  Jury. 

[Ab  to  Juries  and  TriaUi  by  Jury  In  Civil  Caaee,  see  Practicb.    In  CriminAl  Cases,  see  Criicbs.] 

Summary —  Coiutitutional  provision^  §  2518. —  Waiver  of  right,  §  2519. —  Summary  process^ 

§  2520. —  Seizure  and  forfeiture  of  property ^  §  2521. 

f 

§  2518.  ''In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed  $20,  the  right 
of  trial  by  jury  shall  be  preserved.*-    Ck)n6t.,  Amend.  7.    See  §  847. 

§  2519.  The  right  of  trial  by  jury  may  be  waived  by  consent  of  the  parties,  express  or  im- 
plied.   Bank  of  Columbia  r.  Okely,  §§  2522-25. 

§  2520.  An  act  giving  a  bank  summary  process  against  its  debtors  who  have,  by  express  or 
implied  consent,  agreed  thereto,  is  constitutional,  and  does  not  deprive  them  of  any  rights  to 
trial  by  jury  guarantied  them  either  by  the  federal  or  state  constitution.    Ibid, 

i^  2521.  A  law  authorizing  the  seizure  upon  search  warrant  of  liquors,  on  complaint  that  they 
are  kept  for  the  purposes  of  sale  contrary  to  law,  and  prescribing  notice  to  the  owner,  if 
known,  of  the  time  and  place  of  trial,  and  providing  for  their  forfeiture  and  confiscation  if 
the  charge  of  the  complaint  be  substantiated  before  a  justice  of  the  peace,  and  for  the  punish- 
ment by  tine  of  the  owner,  if  he  appears  to  contest  the  charge,  and  requiring  him,  in  case  of 
conviction,  to  give  security  for  the  payment  of  all  fines  in  case  of  his  conviction  on  appeal, 
and  denying  him  the  right  of  appeal  in  case  of  his  neglect  to  furnish  such  security,  and  au- 
thorizing an  increased  punishment  on  appeal,  and  a  conviction  of  a  greater  misdemeanor 
than  that  charged  against  him,  if  the  evidence  should  establish  such  greater  offense,  is  in 
conflict  with  the  requirement  of  the  constitution  that  all  persons  should  be  entitled  to  a  speedy 
and  impartial  trial  by  jury,  and  giving  an  accused  person  the  right  to  be  fully  informed  of  the 
charge  against  him.    Greene  v,  Briggs,  §^  2526-40. 

[Notes.— See  §§  2641-2559.] 

BANK  OF  COLUMBIA  v.  OKELY. 
(4  Wheaton,  235-246.     1819.) 

Errob  to  the  Circuit  Court  for  the  District  of  Columbia. 

This  was  a  proceeding  on  a  motion  to  quash  an  execution  issued  under  a 
Maryland  statute.  The  motion  was  sustained,  and  the  cause  came  up  on  writ 
of  error. 

Opinion  by  Mr.  Justicb  Johnson. 

Statement  of  Facts. —  In  this  case  the  defendant  contended  that  his  right 
to  a  trial  by  jury,  as  secured  toliim  by  the  constitution  of  the  United  States, 
and  of  the  state  of  Maryland,  has  been  violated.  The  question  is  one  of  the 
deepest  interest;  and  if  the  complaint  be  well  founded,  the  claims  of  the  citi- 
zen on  the  protection  of  this  court  are  peculiarly  strong. 

The  seventh  amendment  of  the  constitution  of  the  United  States  is  in  these 
words:    *^  In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
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$20,  the  right  of  the  trial  by  jury  shall  be  preserved ;  and  no  fact  tried  by  a 
jary  shall  be  otherwise  re-examined,  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law." 

The  twenty-first  article  of  the  declaration  of  rights  of  the  state  of  Mary- 
land is  in  the  words  of  Magna  Cbarta:  ^'  No  freeman  ought  to  be  taken  or 
imprisoned,  etc.,  or  deprived  of  his  life,  liberty  or  property,  but  by  the  judg- 
ment of  his  peers,  or  by  the  law  of  the  land." 

The  act  by  which  this  bank  is  incorporated  gives  a  summary  remedy  for  the 
recovery  of  notes  indorsed  to  it,  provided  those  notes  be  made  expressly  nego- 
tiable at  the  bank  in  their  creation.  This  is  a  note  of  that  description;  but  it 
is  contended  that  the  act  authorizing  the  issuing  of  an  execution,  either  against 
the  body  or  effects  of  the  debtor,  without  the  judgment  of  a  court,  upon  the 
oath  and  demand  of  the  president  of  the  bank,  is  so  far  a  violation  of  the 
rights  intended  to  be  secured  to  the  individual,  under  the  constitution  of 
the  United  States,  and  of  the  state  of  Marvland.  And  as  the  clause  in  the  a3t 
of  incorporation,  under  which  this  execution  issued,  is  express  as  to  the  courts 
in  which  it  is  to  be  executed,  it  is  further  contended  that  there  is  no  provis- 
ion in  the  law  of  congress  for  executing  it  in  this  District.  We  readily  admit 
that  the  provisions  of  this  law  are  in  derogation  of  the  ordinary  principles  of 
private  rights,  and,  as  such,  must  be  subjected  to  a  strict  construction,  and, 
under  the  influence  of  this  admission,  will  proceed  to  consider  the  several  ques- 
tions which  the  case  presents. 

§  352 3.    Validity  of  Maryland  laws  i?i  the  District  of  Columbia. 

The  laws  of  the  state  of  Maryland  derive  their  force,  in  this  District,  under 
the  first  section  of  the  act  of  congress  of  the  27th  of  February,  1801.  But 
we  cannot  admit  that  the  section  which  gives  effect  to  those  laws  amounts  to 
a  re-enactment  of  them,  so  as  to  sustain  them,  under  the  powers  of  exclusive 
legislation  given  to  congress  over  this  District.  The  words  of  the  act  are: 
^'  The  laws  of  the  state  of  Maryland,  as  they  now  exist,  shall  be  and  continue 
in  force  in  that  part  of  the  said  District  which  was  ceded  by  that  state  to  the 
United  States."  These  words  could  only  give  to  those  laws  that  force  which 
they  previously  had  in  this  tract  of  territory,  under  the  laws  of  Maryland ;  and 
if  this  law  was  unconstitutional  in  that  state,  it  was  void  there,  and  must  be  so 
here.  It  becomes,  then,  unnecessary  to  examine  the  question  whether  the 
powers  of  congress  be  despotic  in  this  District,  or  whether  there  are  any,  and 
what,  restrictions  imposed  upon  it,  by  natural  reason,  the  principles  of  the  social 
compact  or  constitutional  provisions. 

§  2523.  Act  of  assembly  of  Maryland  of  1793^  chapter  30^  giving  a  corpora- 
tion suinmary  process  against  its  debtors  who  havCj  by  express  or  implied  writterh 
consent^  agreed  thereto^  is  constitutional. 

Was  this  act  void  as  a  law  of  Maryland?  If  it  was,  it  must  have  become 
so  under  the  restrictions  of  the  constitution  of  the  state  or  of  the  United  States. 
What  was  the  object  of  those  restrictions?  It  could  not  have  been  to  protect 
the  citizen  from  his  own  acts,  for  it  would  then  have  operated  as  a  restraint 
upon  his  rights.  It  must  have  been  against  the  acts  of  others.  But,  to  consti- 
tute particular  tribunals  for  the  adjustment  of  controversies  among  them,  to 
submit  themselves  to  the  exercise  of  summary  remedies  or  to  temporary  priva- 
tion of  rights  of  the  deepest  interest,  are  among  the  common  incidents  of  lifa 
Such  are  submissions  to  arbitration;  such  are  stipulation  bonds,  forthcoming 
bonds  and  contracts  of  service.  And  it  was  with  a  view  to  the  voluntary  ac- 
quiescence of  the  individual,  nay,  the  solicited  submission  to  the  law  of  the 
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contract,  that  this  remedy  was  given.  By  making  the  note  negotiable  at  the 
Bank  of  Columbia,  the  debtor  chose  his  own  jurisdiction;  in  consideration  of 
the  credit  given  him,  be  voluntarily  relinquished  his  claims  to  the  ordinary  ad- 
ministration of  justice,  and  placed  himself  only  in  the  situation  of  an  hypothe- 
cator  of  goods,  with  power  to  sell  on  default,  or  a  stipulator  in  the  admiralty, 
whose  voluntary  submission  to  the  jurisdiction  of  that  court  subjects  him  to 
personal  coercion.  It  is  true,  cases  may  be  supposed,  in  which  the  policy  of  a 
country  may  set  bounds  to  the  relinquishment  of  private  rights.  And  this 
court  would  ponder  long  before  it  would  sustain  this  action,  if  we  could  be 
persuaded  that  the  act  in  question  produced  a  total  prostration  of  the  trial  by 
jury,  or  even  involved  the  defendant  in  circumstances  which  rendered  that 
right  unavailing  for  his  protection.  But  a  power  is  reserved  to  the  judges,  to 
make  such  rules  and  orders  ^^as  that  justice  may  be  done; ''  and,  as  the  posses- 
sion of  judicial  power  imposes  an  obligation  to  exercise  it,  we  flatter  ourselves 
that  in  practice  the  evils  so  eloquently  dilated  on  by  the  counsel  do  not  exist. 
And  if  the  defendant  does  not  avail  himself  of  the  right  given  him,  of  having 
an  issue  made  up,  and  the  trial  by  jury,  which  is  tendered  to  him  by  the  act,  it 
is  presumable  that  he  cannot  dispute  the  justice  of  the  claim.  That  this  view 
of  the  subject  is  giving  full  effect  to  the  seventh  amendment  of  the  constitu- 
tion is  not  only  deducibie  from  the  general  intent,  but  from  the  express  word- 
ing of  the  article  referred  to. 

§  3 53 4.  The  right  of  trial  hy  jury  may  he  waived. 

Had  the  terms  been,  that  *'  the  trial  by  jury  shall  be  preserved,"  it  might 
have  been  contended  that  they  were  imperative,  and  could  not  be  dispensed 
with.  But  the  words  are,  that  the  right  of  trial  by  jury  shall  be  pre- 
served, which  places  it  on  the  foot  of  a  lex  pro  ae  introducta,  and  the  benefit 
of  it  may  therefore  be  relinquished.  As  to  the  words  from  Magna  Charta,  in- 
corporated into  the  constitution  of  Maryland,  after  volumes  spoken  and  writ- 
ten with  a  view  to  their  exposition,  the  good  sense  of  mankind  has  at  length 
settled  down  to  this:  that  they  were  intended  to  secure  the  individual  from 
the  arbitrary  exercise  of  the  powers  of  government,  unrestrained  by  the  estab- 
lished principles  of  private  rights  and  distributive  justice.  With  this  explana- 
tion, there  is  nothing  left  to  this  individual  to  complain  of.  What  he  has  lost 
he  has  voluntarily  relinquished,  and  the  trial  by  jury  is  open  to  him,  either  to 
arrest  the  progress  of  the  law  in  the  tirst  instance,  or  to  obtain  redress  for  op- 
pression, if  the  power  of  the  bank  has  been  abused.  The  same  answer  is 
equally  applicable  to  the  argument  founded  on  the  third  article  of  the  Mary- 
It.nd  constitution.  In  giving  this  opinion,  we  attach  no  importance  to  the  idea 
of  this  being  a  chartered  right  in  the  bank.  It  is  the  remedy  and  not  the 
right,  and,  as  such,  we  have  no  doubt  of  its  being  subject  to  the  will  of  con- 
gress. The  forms  of  administering  justice,  and  the  duties  and  powers  of 
courts  as  incident  to  the  exercise  of  a  branch  of  sovereign  power,  must  ever 
be  subject  to  legislative  will,  and  the  power  over  them  is  unalienable,  so  as  to 
bind  subsequent  legislatures.  This  subject  came  under  consideration  in  the 
case  of  Young  v.  Bank  of  Alexandria,  4  Cranch,  384,  and  it  was  so  decided. 

§  2523.  Courts  of  the  District  of  Coluinhia  have  power  to  execute  the  provis- 
ions of  the  act  of  the  assembly  of  Maryland  of  1793^  chaptei^  30. 

The  next  question  is,  whether  the  courts  of  this  District  are  empowered  to 
carry  into  effect  the  summary  remedy  given  to  the  bank  in  this  case.  The  law 
requires  the  application  for  process  to  be  made  to  the  clerk  of  the  general 
court,  or  of  the  county  court  for  the  county  in  which  the  delinquent  resides, 
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and  obliges  such  clerk  to  issue  the  execution,  returnable  to  the  court  to  which 
such  clerk  is  attached.  Unless,  therefore,  the  clerk  of  this  District  is  vested 
with  the  same  power,  and  th^  courts  with  jurisdiction  over  the  case,  the  bank 
would  not  have  the  means  of  resorting  to  this  remedy.  The  third  section  of 
the  act  of  February,  1801,  does  not  vest  in  the  courts  that  power.  It  only 
clothes  the  courts  and  judges  of  this  District  with  the  jurisdiction  and  powers 
of  the  circuit  courts  and  judges  of  the  United  States.  But  we  are  of  opinion 
that  this  defect  is  supplied  by  the  fifth  section  of  the  same  act,  taken  in  con- 
nection with  the  fifth  section  of  the  act  of  March  3, 1801  (2  Stats,  at  Large,  115), 
By  the  former  section,  the  courts  of  the  District  are  vested  generally  with 
jurisdiction  of  all  causes  in  law  and  equity;  and,  by  the  latter,  the  clerks  of 
the  circuit  court  are  required  to  perform  all  the  services  then  performed  by 
the  clerks  of  the  counties  of  the  state  of  Maryland.  Among  those  services  is 
that  of  instituting  a  judicial  proceeding  in  favor  of  this  bank,  and  the  return 
of  that  process  is  required  to  be  to  the  court  with  which  such  clerk  is  con- 
nected. That  court  has  jurisdiction  of  all  cases  in  law  arising  in  this  District, 
and  thus  the  suit  is  instituted  by  the  proper  ofiicer,  by  writ  returnable  to  a 
court  having  a  jurisdiction  communicated  by  terms  which  admit  of  no  excep- 
tion. 

Upon  the  whole,  we  are  of  opinion  that  the  law  is  constitutional,  and  the 
jurisdiction  vested  in  the  courts  of  the  District;  and,  therefore,  that  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

GREENE  V.  BRIGGS. 
(Circuit  Court  for  Rhode  Island:  1  Curtis,  811-339.     1863.) 

Opinion  by  Cuktis,  J- 

Statement  of  Facts.-!—  This  is  an  action  of  replevin  for  a  quantity  of  wine 
and  spirits,  alleged  to  have  been  unlawfully  taken  and  detained  by  the  defend- 
ants, who  justify  the  taking  and  detention  by  virtue  of  certain  proceedings  set 
forth  in  their  avowry.  These  proceedings  depend,  for  their  validity,  upon  an 
act  of  the  general  assembly  of  the  state  of  Rhode  Island,  passed  at  its  May 
session  in  the  year  1852,  and  entitled  ^^  An  act  for  the  suppression  of  drinking- 
houses  and  tippling-shops."  The  plaintiff,  having  demurred  to  the  avowry, 
insists  that  some  of  the  provisions  of  this  act,  necessary  to  maintain  the  validity 
of  these  proceedings,  are  in  conflict  with  the  constitution  of  the  state,  and, 
therefore,  void ;  and  so  the  taking  and  detention  complained  of  are  not  justified. 

The  plaintiff  is  a  citizen  of  the  state  of  New  York.  Under  the  constitution 
and  laws  of  the  United  States  he  is  entitled  to  come  into  this  court,  and  find 
here  a  remedy  for  any  legal  wrong  done  to  him  by  citizens  of  Ehode  Island. 
An  adjudication  upon  his  rights  may,  and  in  this  case  does,  involve  important 
questions  arising  under  the  constitution  and  laws  of  the  state;  but  in  such  a 
case  it  is  our  duty  to  determine  them;  a  duty  which  we  should  neither  seek 
nor  avoid,  but  perform. 

§  3536.  Under  the  constitution  of  the  state  of  Rhode  Island  the  right  to  a  trial 
by  jury  is  absolutely  reserved  to  all  defendants  in  criminal  cases. 

The  constitution  of  Bhode  Island  (art.  1,  sec.  15)  declares :  ^'  The  right  to 
the  trial  by  jury  shall  remain  inviolate." 

The  tenth  section  of  the  same  article  is  as  follows:    ^'In  all  criminal 

prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by 

an  impartial  jury ;  to  be  informed  of  the  nature  and  cause  of  the  accusation, 
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to  be  confronted  with  the  witnesses  against  him,  to  have  compulsory  process 
for  obtaining  them  in  his  favor,  to  have  the  assistance  of  counsel  in  his  defense, 
and  shall  be  at  liberty  to  speak  for  himself;  nor  shall  he  be  deprived  of  life, 
liberty  or  property,  unless  by  the  judgment  of  his  peers,  or  the  law  of  the  land." 

Taking  these  two  sections  together,  it  may  be  said  of  them  in  general,  that 
while  the  fifteenth  section  recognizes  the  existence  of  the  right  of  trial  by  jury, 
and  makes  effectual  provision  for  its  preservation,  as  it  existed  when  the  con- 
stitution was  formed,  the  tenth  section  declares,  not  only  that  this  right  is  to 
exist  in  all  criminal  cases,  but  is  to  be  accompanied  by  certain  incidents  and 
modes  of  proceeding  which  are  therein  prescribed  and  defined. 

§  2527. and  in  civil  cases  in  which  it  had  been  practiced  down  to  the  time 

of  the  adoption  of  the  constitution. 

In  other  terms,  in  civil  causes,  a  trial  by  jury  is  to  be  had  in  those  classes  of 
cas^  in  which  it  had  been  practiced  down  to  the  time  when  the  constitution 
was  formed;  and  such  trial  is  to  be  substantially  in  accordance  with  such 
modes  of  proceeding  as  had  then  existed,  or  might  thereafter  be  devised  by 
the  legislature  without  impairing  the  right  itself.  But  in  all  criminal  cases,  the 
right  to  a  trial  by  jury,  accompanied  by  the  other  privileges  enumerated  and 
defined,  is  absolutely  to  exist. 

§  2528.  This  right  to  a  trial  by  jury  cannot  be  subjected  to  the  performance  of 
a  condition  precedent 

In  order  to  decide  whether  those  parts  of  this  act,  necessary  to  sustain  the 
avowry,  are  in  conflict  with  these  fundamental  laws,  we  must  have  a  clear  view 
of  what  the  act  contains;  and,  as  it  provides  for  modes  of  proceeding  quite 
anomalous,  and  some  of  its  clauses  need  construction,  I  shall  begin  by  stating 
what  these  parts  of  the  act,  in  my  judgment,  authorize  and  require;  and  I  shall 
then  consider  whether  the  proceedings,  thus  authorized  and  required,  are  in 
harmony  with  the  constitution  of  the  state.  Under  this  act,  three  voters,  in 
the  town  or  city  where  the  complaint  is  made,  may  make  a  complaint  in  writ- 
ing, under  oath,  to  some  justice  of  the  peace,  setting  forth  that  they  have  reason 
to  believe,  and  do  believe,  that  spirituous  or  intoxicating  liquors  are  kept  or  de- 
posited and  intended  for  sale  in  that  town  or  city,  by  some  person  not  author- 
ized to  sell  the  same  under  the  provisions  of  the  act.  It  is  not  required  that 
any  particular  person  should  be  named  in  the  complaint  as  the  person  intend- 
ing to  sell  such  liquors  contrary  to  law,  nor  was  any  person  in  fact  named  in 
the  complaint  which  was  the  foundation  of  the  proceedings  in  question. 
Upon  the  filing  of  such  a  complaint,  the  justice  of  the  peace  is  to  issue  a  war- 
rant of  search,  directed  to  the  sheriff,  his  deputy,  the  town  sergeants,  or  con- 
stables in  the  county,  one  of  whom  is  to  proceed  to  search  the  premises  described 
in  the  warrant;  and  if  any  spirituous  or  intoxicating  liquors  are  there  found, 
he  is  to  seize,  secure  and  keep  them,  until  final  action  shall  be  had  thereon. 
The  officer  is  further  required  to  summon  the  owner,  or  keeper  of  the  liquors 
seized,  if  known  to  him;  but  there  is  no  other  provision  forgiving  notice  to  the 
owner  or  possessor,  prior  to  an  adjudication  of  forfeiture.  There  is  a  provision, 
that,  in  case  the  owner  is  unknown  to  the  officer,  the  liquors  shall  not  be  de- 
stroyed until  they  shall  have  been  advertised  for  two  weeks,  to  enable  the  agent 
of  any  town,  duly  authorized  to  sell  such  liquors,  to  appear  and  claim  them; 
and  upon  making  due  proof  of  title,  the  liquors  are  to  be  delivered  to  him,  and 
not  destroyed.  But  this  has  no  application  to  any  other  owner,  and  the  law 
expressly  requires  the  justice  to  adjudge  a  forfeiture,  if  the  owner  fail  to 

appear. 
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Upon  the  return  of  the  warrant,  if  the  owner  or  keeper  do  appear,  and  the 
justice  is  of  opinion  that  the  liquors  have  been  kept  or  deposited  for  sale, 
contrary  to  the  provisions  of  the  act,  he  is  to  adjudge  a  forfeiture,  cause  them 
to  be  destroyed,  and  inflict  a  fine  of  $20;  or,  if  this  fine  be  not  paid,  imprison- 
inent  for  thirty  days  upon  such  owner  or  keeper.  An  exception  is  made  in 
favor  of  imported  liquors,  contained  in  their  original  packages;  but  the  burden 
of  proof  is  put  upon  the  party  appearing  to  make  out  this  defense.  If  the 
person  claiming  the  liquors  shall  appeal  to  the  court  of  common  pleas,  he  is  re- 
quired to  enter  into  a  recognizance  in  a  sum  not  less  than  $200,  with  good  and 
sufficient  sureties,  conditioned,  among  other  things,  that  he  will  pay  all  fines 
and  costs  that  may  be  awarded  against  him;  and  if  the  final  decision  shall  be 
against  the  appellant,  that  such  liquors  were  intended  by  him  for  sale,  con- 
trary to  the  provisions  of  the  act,  and  the  quantity  seized  exceed  five  gallons, 
he  is  to  be  adjudged  '^a  common  seller  of  intoxicating  liquors,"  and  punished 
as  such  by  a  fine  of  $100;  or,  in  default  of  its  payment,  by  imprisonment  for 
sixty  days;  and  he  is  also  subjected  to  increased  penalties  on  a  second  convic- 
tion. On  reviewing  these  proceedings  it  will  be  seen  that,  in  order  to  obtain  a 
trial  by  jury,  the  party  must  give  security  in  a  sum  not  less  than  $200,  with 
two  sufficient  sureties,  to  pay  all  fines  and  costs  which  may  be  adjudged  against 
him,  and  must  subject  himself  to  the  hazard  of  having  the  fine,  inflicted  by  the 
justice  of  the  peace,  increased  fivefold,  if  the  quantity  of  liquor  seized  should 
exceed,  as  in  this  case  it  did  exceed,  five  gallons. 

§  2529.  The  words  ^^law  of  the  landy^  as  vsed  in  the  constitution  of  the  state^ 
mean  "  due  process  of  law?^ 

To  require  security  for  the  payment  of  the  penalty  and  costs,  as  a  condition 
for  having  a  trial,  so  far  as  I  am  informed,  is  a  novelty  in  criminal  jurispru- 
dence; and,  in  my  opinion,  it  is  not  only  essentially  unjust,  but  in  conflict  with 
that  clause  of  the  constitution  which  secures  the  accused  from  being  deprived 
of  his  life,  liberty  or  property,  unless  by  the  judgment  of  his  peers  or  the  law 
of  the  land.  Natural  right  requires  that  no  man  should  be  punished  for  an 
offense  until  he  has  had  a  trial  and  been  proved  to  be  guilty;  and  a  law  which 
should  provide  for  the  infliction  of  punishment  upon  a  mere  accusation,  with- 
out any  trial,  if  the  accused  should  fail  to  furnish  two  sureties  to  pay  the  pen- 
alty which  might,  after  the  trial,  be  adjudged  against  him,  would  be  viewed  by 
all  just  minds  as  tyrannical;  for  it  would  treat  the  innocent  who  are  unable  to 
furnish  the  required  security  as  if  they  were  guilty,  and  would  punish  them, 
while  still  presumed  innocent,  for  their  poverty  or  want  of  friends.  And  it  is 
equally  clear  that  such  a  law  would  not  be  "the  law  of  the  land,"  within  the 
settled  meaning  of  that  important  clause  in  the  constitution.  Certainly  this 
does  not  mean  any  act  which  the  assembly  may  choose  to  pass.  If  it  did, 
the  legislative  will  could  inflict  a  forfeiture  of  life,  liberty  or  property  without 
a  trial.  The  exposition  of  these  words,  as  they  stand  in  Magna  Charta,  as  well 
as  in  the  American  constitutions,  has  been  that  they  require  "due  process  of 
law;"  and  in  this  is  necessarily  implied  and  included  the  right  to  answer  to 
and  contest  the  charge,  and  the  consequent  right  to  be  discharged  from  it  unless 
it  is  proved.  Lord  Coke,  giving  the  interpretation  of  these  words  in  Magna 
Charta,  2  Inst.,  50,  51,  says  they  mean  due  process  of  law,  in  which  is  included 
presentment  or  indictment,  and  being  brought  in  to  answer  thereto.  And  the 
jurists  of  our  country  have  not  relaxed  this  interpretation.  Hoke  v,  Hender- 
son, 4  Dev.,  15;  Taylor  v.  Porter,  4  Hill,  146,  147;  8  Story,  Com.  on  the 

Const.,  661 ;  2  Kent,  13,  n. 
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§  2530.  A  law  authorizing  the  conviction  of  one  without  a  jury ^  and  denying 
him  the  rigid  of  appeal  except  upon  his  furnishing  security  for  the  payment  of 
penalties^  is  unconstitutional. 

It  follows  that  a  law  which  should  preclude  the  accused  from  answering  to 
and  contesting  the  charge,  unless  he  should  first  give  security  in  the  sum  of 
$200,  with  two  sufficient  sureties,  to  pay  all  fines  and  costs,  and  which  should 
condemn  him  to  fine  and  forfeiture  unheard,  if  he  failed  to  comply  with  this 
requisition,  would  deprive  him  of  his  liberty  or  property,  not  by  the  law  of  the 
land,  but  by  an  arbitrary  and  unconstitutional  exertion  of  the«Iegislative  power. 
And  if  this  would  be  the  character  of  a  law  which  made  the  right  to  any  trial 
dependent  on  such  a  condition,  can  it  be  maintained  that  to  prescribe  such  a 
condition  does  not  impair  the  right  to  a  trial  by  jury?  In  such  a  case  the 
appeal  has  annulled  the  sentence  of  the  justice  of  the  peace.  The  accused  is 
presumed  to  be  innocent.  He  has  had  no  such  trial  as  he  has  a  right  to 
have.  He  now  claims  this  particular  kind  of  trial  as  the  prescribed  consti- 
tutional means  of  determining  whether  he  is  to  be  punished.  A  condition 
which  would  impair  his  right  to  any  trial,  if  prescribed  as  the  condition  of  his 
having  any,  impairs  his  right  to  this  trial,  if  prescribed  as  a  condition  for  his 
having  it. 

The  fourteenth  section  of  the  first  article  of  this  constitution  declares: 
^*  Every  man  being  presumed  innocent,  until  he  is  pronounced  guilty  by  the 
law,  no  act  of  severity,  which  is  not  necessary  to  secure  an  accused  person, 
shall  be  permitted." 

Undoubtedly  this  clause  has  reference  chiefly  to  acts  of  severity  against 
the  person  of  the  accused.  But  it  not  only  contains  the  great  principle  of  the 
presumption  of  innocence  until  the  accusation  is  proved,  but  points  out  the 
security  of  the  person  that  he  may  be  tried  as  the  only  just  or  admissible  reason 
for  exercising  any  control  over  one  still  presumed  to  be  innocent.  And  in  my 
judgment  any  law  which  disregards  these  principles,  and  introduces  a  new 
object,  namely,  the  security  of  the  payment  of  the  fine  and  costs,  and  denies 
a  trial  by  jury,  unless  the  security  is  given,  does  not  allow  the  right  to  such  a 
trial  to  remain  unimpaired.  If  this  were  not  so  there  would  be  no  limit  to  leg- 
islative control  over  this  right;  for  if  one  onerous  condition  may  be  imposed,  so 
may  any  number,  until  the  right  becomes  so  difficult  of  attainment  that  it 
ceases  to  be  a  common  right  and  can  be  enjoyed  only  by  a  few. 

§  2531.  A  law  increasing  t/te  penalty  for  a  crimpy  upon  conviction  on  appeal^ 
is  void  as  impairing  the  right  of  trial  byjw^y. 

I  find  it  equally  difficult  to  reconcile  the  increase  of  penalties  upon  a  convic- 
tion after  an  appeal  with  the  unimpaired  enjoyment  of  the  right  of  trial  by 
jury.  The  act  inflicts  a  fine  of  $20  if  a  conviction  takes  place  before  a  justice 
of  the  peace.  It  must  be  that  the  legislature  considered  this  the  appropriate 
penalty  for  the  offense.  Certainly  it  cannot  be  said  that  the  offense  is  aggra- 
vated by  the  accused  having  claimed  a  trial  by  jury.  For  what,  then,  is  the 
additional  penalty  of  $80,  or  the  additional  imprisonment  of  thirty  days,  in- 
flicted? If  the  offense  remains  the  same,  and  the  offender  has  done  nothing 
but  claim  an  appeal  in  order  to  have  his  case  tried  by  a  jury,  must  not  these 
additional  penalties  be  founded  on  the  exercise  of  that  right?  Here,  also,  it  is 
manifest  that  this  right  is  not  secured  by  the  constitution,  but  is  wholly  under 
the  control  of  the  legislative  power  if  it  can  annex  penalties  to  the  exercise  of 
the  right. 
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§  2532.  A  law  authorizing  the  seizure  of  property  and  iU  forfeiture  upon  trial 
and  ike  fining  and  imprisonment  of  its  owner  if  he  appears  to  contest  the  for- 
feiture^ is  a  law  providing  ctnminal  process. 

These  proceedings  are  clearly  criminal  in  their  nature.  Their  object  is  to  in- 
flict upon  the  person  fine  or  imprisonment,  and  at  the  same  time  to  adjudicate 
a  forfeiture  of  the  liquors.  The  propess  and  the  judicial  action  under  it  are 
directed  both  against  the  offender  and  his  property.  It  is  true  the  warrant  does 
not  require  the  officer  to  arrest  any  one,  but  only  to  seize  and  hold  the  prop- 
erty and  summon  the  owner  or  keeper  if  known  to  him.  But  the  arrest  of 
property  to  compel  an  appearance  is  a  known  and  effectual  mode  of  proceeding 
against  the  owner  of  that  property.  Indeed,  all  mesne  process,  both  civil  and 
criminal,  which  results  in  giving  bail  for  an  appearance,  is  only  a  mode  of  bind- 
ing a  certain  amount  of  property  to  a  forfeiture  on  non-appearance.  And 
when  this  law  provides  that  the  property  is  to  be  seized  and  detained,  and  ad- 
judged forfeited,  if  the  owner  or  keeper  fail  to  appear,  and,  if  he  do  appear, 
that  he  shall  bo  fined  or  imprisoned,  if  found  guilty,  it  has  brought  into  action 
a  criminal  process  both  against  the  owner  and  his  property.  That  spirituous 
or  intoxicating  liquors  are  still  property,  notwithstanding  this  act,  is  certain. 
The  act  nowhere  declares  the  contrary,  and  it  recognizes  them  as  property  by 
providing  for  the  appointment  of  public  agents,  to  buy  and  sell  them,  by  ex- 
pressly declaring  that  thej^  may  lawfully  be  held  by  chemists  and  others,  and 
by  not  interfering  with  the  title  to  them,  under  any  circumstances,  unless  they 
are  held,  in  some  town  in  the  state,  for  sale  within  that  town.  Indeed,  the 
very  terms  employed  to  describe  the  judgment  to  be  entered  by  the  justice  of 
the  peace,  "they  shall  be  adjudged  forfeited,"  "and  the  owner  shall  pay  a 
fine,"  etc.,  are  applicable  only  to  property,  and  clearly  imply  that  there  is 
deemed  to  be  some  title  to  be  devested,  something  for  such  a  judgment  to 
operate  upon,  and  something  which,  until  forfeiture,  had  an  owner. 

§  2533.  An  accusation  must  he  directly  lodged  against  the  defendant^  in  order 
to  conform,  with  the  constitutional  clause  requiring  "  the  accused  to  he  informed 
of  the  nature  and  cause  of  the  accusation.^^ 

This  being  a  criminal  prosecution,  directed  against  person  and  property,  hav- 
ing for  its  end  both  fine  or  imprisonment  and  forfeiture,  it  becomes  necessary 
to  compare  the  law,  authorizing  this  prosecution,  with  another  requirement  of 
the  tenth  section  of  the  first  article  of  the  constitution  of  the  state,  already 
quoted.  The  accused  is  "to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion." This  act  does  not  require  that  any  particular  person  should  be  charged ; 
and  in  the  case  at  bar,  the  complaint  charges  no  one.  It  merely  sets  forth 
that  the  complainants  have  reason  to  believe,  and  do  believe,  that  spirituous  or 
intoxicating  liquors  are  kept  or  deposited  in  several  buildings  which  are  men- 
tioned, or  in  the  yards  or  cellars  thereto  belonging,  and  are  intended  for  sale 
in  the  city  of  Providence,  by  a  person  not  authorized  to  sell  the  same.  Whether 
these  particular  liquors,  or  others  seized  at  the  same  time,  and  claimed  by  dif- 
ferent persons,  were  referred  to;  whether  the  plaintiff,  who  owned  these 
liquors,  or  some  other  person,  in  whose  care  they  were  left,  had  this  unlawful 
intent,  is  not  stated  or  shown  by  the  complaint.  There  being  no  accusation 
whatever  against  the  plaintiff,  how  can  he  be  said  to  be  informed  of  its  nature 
and  cause.  When  the  constitution  requires  that  the  accused  should  be  informed 
of  the  nature  and  cause  of  the  accusation,  it  clearly  implies  that  there  is  to  be 
an  accusation  against  him.    An  accusation  against  another,  or  against  no  one 
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iQ  particular,  is  not  snch  an  accusation  as  will  satisfy  this  clause  of  the  consti- 
tution. It  stands  in  the  same  article  which  demands  a  conformity  to  "  the 
law  of  the  land,"  that  is,  due  process  of  law,  and  should  be  interpreted  as  re- 
<}uiring  that  certainty  which  the  common  law  has  deemed  essential  to  the  pro- 
tection of  the  accused.  Certainty,  in  respect  to  the  person  charged,  is  not  the 
least  essential  particular  to  which  the  constitutional  requisition  extends.  Sand- 
ford  V.  Nichols,  13  Mass.,  286 ;  Reed  v.  Rice,  2  J.  J.  Marsh.  E.,  45 ;  Common- 
wealth V.  Davis,  11  Pick.,  432;  Commonwealth  v.  Phillips,  16  Pick.,  211.  If 
the  complaint  had  charged  the  owner  of  particular  liquors,  so  described  as  to 
be  capable  of  being  distinguished  from  all  others,  with  an  unlawful  attempt  to 
sell  them,  perhaps  this  might  be  suflScient ;  though,  when  it  is  borne  in  mind 
that  this  is  a  proceeding  in  personam^  as  well  as  in  rem,  such  a  mode  of  pre- 
sentment would  be  novel,  especially  as  applied  to  a  case  in  which  the  unlawful 
intent  of  a  particular  person  is  the  substance  of  the  offense.  But  here  it  does 
not  appear  the  owner  was  intended  to  be  charged.  Tbe  complaint  alleges 
only  that  some  person  has  this  unlawful  intent;  but  whether  the  owner,  or 
«ome  person  to  whom  he  had  confided  the  possession,  or  a  mere  wrong-doer,  who 
had  possession,  does  not  appear.  Nor  is  there  any  description  of  the  property, 
•capable  of  distinguishing  it  from  all  other  of  like  kind,  and,  consequently,  of 
identifying  the  owner,  if  he  should  appear,  as  the  person  intended  to  be 
-charged.  The  only  description  given  is,  that  the  property  is  liquors,  spirituous 
or  intoxicating;  and  that  they  are  in  one  or  all  of  three  storehouses  mentioned 
in  the  complaint,  or  in  the  cellars  or  yards  belonging  thereto.  If  it  should 
turn  out,  as  it  did  in  this  case,-  that  more  than  one  person  had,  or  claimed  to 
have,  such  liquors,  in  ofie  of  those  places,  how  is  the  accusation  to  be  treated, 
and  which  claimant  is  to  be  selected  as  the  one  to  be  tried,  and  who  is  to  make 
the  selection ;  or,  under  a  complaint  charging  a  person,  to  the  complainants 
unknown,  with  a  criminal  intent,  is  a  trial  to  be  had  of  all  claimants  who  may 
appear,  however  numerous  they  may  be?  The  complainants  having  sworn 
that  some  one  person  is  believed  by  them  to  be  guilty,  is  the  justice  to  go  on 
and  try  all  comers,  till  he  finds  some  one  guilty,  and  there  stop  and  discharge 
the  rest,  or  proceed  and  convict  two  or  three,  or  any  other  number,  if  he  find 
•evidence  enough,  under  a  complaint  against  one  only  ? 

§  2634.  A  law  authorizing  a  conviction  of  a  higher  offense  than  that  alleged 
in  the  complaint  is  in  cm^fiict  with  the  cofietUutional  requirement  that  the  accused 
he  informed  of  t/ie  charge  agaiiiat  him. 

But  this  is  by  no  means  the  only  difSculty.    The  accused  has  an  absolute 

right  to  a  trial  by  jury.     He  has,  also,  a  right  to  be  so  charged  that  when  that 

trial  takes  place,  the  jury  shall  pass  upon  the  whole  charge,  so  far  as  it  involves 

matter  of  fact,  and,  under  the  direction  of  the  court,  shall  apply  the  law  to  all 

mixed  questions  of  law  and  fact.     Now,  if  the  owner  of  liquors  seized  reach  a 

jury  trial  by  an  appeal,  and  the  quantity  of  liquors  seized  exceed  five  gallons, 

the  court  is  required  to  adjudge  him  '*a  common  seller  of  intoxicating  liquors," 

and  he  is  to  be  punished  accordingly.     But  the  complaint  does  not  charge  him 

with  being  such  a  common  seller,  nor  with  having  and  intending  to  sell  over 

five  gallons;  and  no  such  fact  is  required  to  be,  or  can  be,  put  to  the  jury,  to 

be  tried.     Yet  upon  this  fact  the  judgment  that  he  is  guilty  of  a  distinct 

offense,  and  the  higher  punishment  appropriate  to  that  offense,  are  rested.     So 

that  he  is  to  be  convicted  of  this  higher  offense  without  being  charged  with  it, 

and  without  a  trial  by  jury  of  one  of  the  facts  essential  to  constitute  it. 
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§  3535.  A  me7'e  proceeding  for  the  forfeiture  of  property  for  violation  of  lam 
is  a  criminal  prosecution^  entitling  the  owner  to  trial  by  jury. 

It  is  urged,  however,  that,  nevertheless,  this  may  be  a  valid  proceeding 
against  the  property,  although  the  court  could  not  thus  convict  the  person.  If 
this  were  simply  a  proceeding  to  forfeit  property,  it  would,  nevertheless,  be  a 
criminal  prosecution  within  the  meaning  of  this  clause  in  the  constitution;  and 
the  owner  would  be  entitled  to  a  trial  by  jury,  and  to  have  the  accusation  re- 
lied upon  to  work  the  forfeiture  set  forth  substantially,  in  accordance  with  the 
rules  of  the  common  law,  so  that  he  could  discern  its  nature  and  cause.  And 
I  should  more  than  doubt  whether  a  complaint  stating  only  that  some  liquors 
were  in  one  or  all  of  several  buildings  mentioned,  and  were  intended  by  some 
person  to  be  sold,  would  be  sufficient.  Suppose  it  is  all  admitted,  non  constat^ 
that  the  liquors  seized  are  those  referred  to,  or  that  their  owner,  or  any  person 
to  whom  he  had  intrusted  the  possession,  had  any  unlawful  intent. 

§  2536.  A  criminal  charge  mvst  contain  enough  to  show  the  appropriate  pun- 
ishment which  should  be  inflicted. 

It  may  be  so,  but  it  also  may  not  be  so;  and  a  criminal  charge,  not  only  ac- 
cording to  the  rules  of  common  law,  but  from  the  nature  of  the  thing,  should 
at  least  contain  enough  to  show  that,  if  true,  the  appropriate  punishment  should 
be  inflicted.  Yet  here  all  that  the  complaint  avers  may  be  true,  and  yet  the 
property  of  the  plaintiff  never  held  for  sale  in  Providence  by  him  or  his  agent. 
It  is  to  be  borne  in  mind  that  this  complaint  is  not  merely  the  ground  for  issu- 
ing a  warrant  of  search,  and  for  the  arrest  and  detention  of  the  property,  but 
it  is  the  sole  basis  for  judicial  action  afterwards.  It  is  the  only  presentment 
of  the  offense;  and,  therefore,  if  the  proceeding  was  to  result  only  in  a  forfeit- 
ure of  property,  I  should  still  consider  the  complaint  as  so  deficient  in  the 
requisite  certainty  as  to  be  bad  for  that  cause.  But  it  is  not  possible  thus  to 
separate  the  proceedings,  under  this  act,  against  the  property,  from  the  pro- 
ceedings against  the  person,  on  appeal.  The  court  is  to  order  the  property  to 
be  destroyed  only  in  the  event  ^^  if  the  final  decision  shall  be  against  the  appel- 
lant." If  there  is  no  accusation  upon  which  the  appellant  can  lawfully  be 
tried,  there  can  be  no  final  decision  against  him,  and  the  property  cannot  be 
destroyed.  When  this  writ  of  replevin  was  served,  this  property  was  held 
under  an  order  of  forfeiture  which  was  invalid  for  two  reasons:  First,  because 
there  was  no  sufficient  complaint;  and  secondly,  because  the  plaintiff  was  de- 
prived of  his  property  by  a  criminal  prosecution,  in  which  he  neither  had,  nor 
could  have,  a  trial  by  jury,  without  submitting  to  conditions  which  the  legisla- 
ture had  no  constitutional  power  to  impose. 

§2537.  An  order  by  a  justice  concerning  a  ^natter  without  his  jurisdictiofh 
is  absolutely  void. 

In  general,  a  judicial  act  is  not  void,  but  voidable  only;  and  therefore  it  is 
necessary  to  consider  whether  this  order  comes  within  that  class  of  acts  which 
are  only  voidable  by  some  appropriate  legal  proceeding  in  the  same  case,  or 
was  absolutely  void.  An  order  made  by  a  justice  of  the  peace  concerning  a 
matter  not  within  his  jurisdiction  is  void;  and  he  and  all  ministerial  officers 
who  execute  that  order  are  trespassers.  Wise  v.  Withers,  3  Cranch,  331;  Cowp., 
140;  7  B.  &  C,  536;  5  M.  cfe  S.,  314;  11  Conn.,  95;  7  Wend.,  200. 

§  2538.  and  such  an  order  confers  no  authority  to  detain  property. 

Such  an  order  confers  no  authority  to  detain  property,  and  is  not  a  defense 
to  an  action  of  replevin  by  its  owner.     The  inquiry,  therefore,  is  whether  the 
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magistrate  had  jurisdiction  to  make  this  order;  and  I  am  of  opinion  that  he 
had  not.  It  has  already  been  stated  that  this  is  a  criminal  prosecution.  So 
far  as  this  law  attempts  to  confer  jurisdiction  upon  justices  of  the  peace  to  in- 
flict fine  and  forfeiture,  a  trial  by  jury  being  at  the  same  time  denied,  unless 
the  accused  should  comply  with  conditions  to  which  he  is  not  bound  to  submit, 
it  is  in  conflict  with  the  constitution,  and  is  wholly  inoperative. 

§  2539.  The  legislature  may  conifer  on  justices  of  the  peace  power  to  punish 
offenses^  but  it  micst  not  impair  the  right  of  trial  by  jury  upon  appeal. 

The  legislature  may  confer  on  justices  of  the  peace  power  to  punish  offenses, 
but  it  must  be  so  done  as  to  preserve,  unimpaired,  the  right  of  trial  by  jury; 
otherwise  the  whole  proceeding  is  void,  ah  initio.  The  constitution  declares 
that,  *'  in  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  publio'trial  by  an  impartial  jury."  The  act  now  under  consideration  pro- 
vides that  the  right  shall  not  be  enjoyed  in  all  criminal  prosecutions;  but  under 
this  act,  only  in  those  cases  in  which  security  shall  be  given  to  pay  ail  fines  and 
costs. 

It  is  not  practicable  to  consider  the  grant  of  jurisdiction  to  the  justice  valid^ 
and  the  condition  imposed  on  the  exercise  of  the  right  of  appeal  void,  because 
an  appeal  in  a  criminal  case  can  exist  only  by  force  of  a  statute;  and  if  the 
statute  has  given  it  only  on  certain  conditions,  the  magistrate  must  execute  his 
judgment,  and  cannot  allow  the  appeal;  and  the  appellate  court  cannot  enter- 
tain it,  unless  those  conditions  are  complied  with.  In  substance,  it  is  a  grant 
of  final  jurisdiction  to  a  justice  of  the  peace,  in  all  cases  in  which  such  secu- 
rity is  not  given ;  and  this  is  such  a  criminal  jurisdiction  as  cannot  be  created 
under  the  constitution  of  Khode  Island. 

I  am  of  opinion,  also,  that  the  complaint  in  this  case  was  so  defective  as  to 
render  all  proceedings  under  it  void.  Here,  also,  the  rule  is  that  if  the  process, 
though  erroneous,  is  voidable  only,  it  must  be  avoided  by  some  proper  legal 
proceedings ;  and  while  it  stands,  they  who  act  under  it  are  not  trespassers. 
But  this  is  not  an  authorized  legal  proceeding,  in  which  an  error  has  occurred. 
The  complaint  is  in  the  form  required  by  the  act.  The  difficulty  is  that  the  act 
has  authorized  a  criminal  prosecution,  founded  on  a  complaint  which  is  not 
'*  due  process  of  law."  This  act,  so  far  as  it  authorizes  such  a  prosecution, 
being  in  conflict  with  the  constitution,  is  inoperative,  and  it  seems  to  be  a  nec- 
essary conclusion  that  it  confers  no  jurisdiction  to  receive  and  proceed  upon 
such  a  complaint.  This  may  be  illustrated  by  supposing  a  law  authorizing  a 
criminal  prosecution  without  any  complaint.  In  such  case  there  could  be 
no  doubt  that  the  whole  proceeding  would  be  absolutely  void.  I  think  it  would 
be  difficult  to  make  a  sound  distinction  between  no  complaint,  and  one  which 
does  not  satisfy  this  requisition  of  the  constitution,  which,  therefore,  is  no  legal 
complaint,  and  is  not  "due  process  of  law,"  within  the  definition  by  Lord  Coke 
of  the  words  "  law  of  the  land,"  in  Magna  Charta. 

§  2540.  That  the  acts  of  a  justice  should  be  jurisdictionaly  he  m,ust  have 
jurisdiction  not  only  of  the  svhject-mattery  but  also  of  the  process. 

It  has  long  been  settled  (Martin  v.  Marshall,  Hob.,  63)  that  the  magistrate 
mast  not  only  have  a  jurisdiction  of  the  subject-matter,  but  of  the  process.  And 
if  the  law  conferring  jurisdiction  is  fatally  defective,  as  respects  the  process, 
which  is  the  foundation  of  the  jurisdiction,  the  jurisdiction  does  not  exist. 
Oramon  v.  Kaymond,  1  Conn.,  40.  For  both  these  reasons,  I  am  of  opinion 
that  the  proceedings  before  the  court  of  magistrates  were  inoperative  to  divest 
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the  owner  of  this  property  of  his  legal  rights ;  and,  consequently,  neither  the 
taking  nor  detention  are  justified  by  the  avowry. 

Several  other  questions  have  been  argaed  at  the  bar  in  this  case,  but  I  do 
not  find  it  necessary  to  consider  them.  They  involve  important  rights  under 
the  constitution  and  laws  of  the  state.  If  any  case  should  come  here  for  judg- 
ment, requiring  their  decision,  I  shall  pass  upon  them.  This  case  is  determined 
without  doing  so.  My  opinion  is,  that  there  should  be  a  judgment  for  the 
plaintiff,  upon  the  demurrer;  and  if  he  claims  damages  for  the  taking  and 
detention,  their  amount  must  be  assessed  by  a  jury. 

Pitman,  D.  J.,  concurred. 

§  2541.  In  general. —  The  constitutional  pnmsion  securing  trial  by  jury  does  not  apply  to 
the  states.     Livingston  v,  Moore,  7  Pet,  469  (§§  1835-44). 

§  2542.  A  state  law  providing  for  trial  without  a  jury  is  constitutional  Kennard  v.  Loui- 
siana, fi  Otto,  480  (§§  698,  694). 

§  2548.  Li  order  to  ascertain  the  meaning  of  the  phrase  '*  trial  hy  jury,"  as  it  is  used  in  that 
clause  of  the  constitution  which  secures  this  right,  resort  must  be  had  to  the  common  law. 
As  it  existed  at  the  time  of  the  adoption  of  the  constitution,  it  was  the  right  to  a  trial  of  issues 
of  fact  by  twelve  men  under  the  direction  and  superintendence  of  the  court.  This  superin- 
tending power  extended  to  the  verdict,  which  might  be  sustained  or  set  aside,  and  this  power 
to  sustain  or  set  aside  rented  wh<^ly  within  the  discretion  of  the  court,  and  was  not  subject  to 
revision  by  appeal  or  writ  of  error.  United  States  v,  1863  Bags  of  Merchandise,*  25  Law 
Rep.,  601. 

§  2544.  The  words,  *'  suits  at  common  law,"  as  used  in  the  seventh  amendment  to  the  con- 
stitution of  the  United  States,  mean  not  merely  suits  which  the  common  law  recognized 
among  its  old  and  settled  proceedings*  but  suits  in  which  legal  rights  were  to  be  aseertamed 
and  determined,  in  contradistinction  to  those  where  equitable  remedies  were  administered, 
or  where,  as  in  admiralty,  a  mixture  of  public  law  and  of  maritime  law  and  equity  are  often 
found  in  the  same  suit.  In  general  the  amendment  embraces  all  suits  which  are  not  of  equity 
and  admiralty  jurisdiction,  whatever  may  be  the  peculiar  form  which  they  may  aasume  to 
settle  legal  rights.    Parsons  v.  Bedford,  3  Pet.,  44^. 

§  2545.  It  seems  that  by  the  adoption  of  the  seventh  amendment  to  the  constitution  the 
people  of  the  United  States  have  declared  that  the  right  of  trial  by  jury  shall  depend  neither 
on  legislative  nor  judicial  discretion.    Baker  v,  Biddle,  Bald.,  404. 

g  2540.  An  act  prohibiting  a  trial  by  jury  of  matters  of  fact,  in  personal  actions  foimded 
upon  contracts  for  services  and  exceeding  in  value  the  sum  of  f20,  is  unoonstitational  and 
void.     Webster  v.  Reid,  11  How.,  460. 

§  2547.  Right  may  be  waived.—  In  suits  at  common  law  the  right  of  trial  by  jury,  guaran- 
tied by  the  provisions  of  the  seventh  amendment  to  the  constitution  of  the  United  States, 
may  be  waived  by  a  party.    Parsons  v.  Armor,  8  Pet.,  425i 

§  2o4&  Trial  in  poUee  ceart.--  So  much  of  the  act  of  congresB  of  June  17, 1870^  as  pro- 
vides for  the  trial  of  crimes,  triable  by  jury  at  common  law,  without  a  jury  in  the  police 
court  of  the  District  of  Ck>Iumbia,  is  repugnant  to  subdivision  3  of  section  2  of  article  3  of 
the  constitution,  and  the  sixth  amendment,  and  therefore  void,  although  an  appeal  is  allowed 
to  the  criminal  coart  of  the  District,  where  a  jury  trial  may  be  had.    In  rt  Dana,*  7  Ben.,  1. 

§  2549.  Fixing  rates  of  fare. —  A  law  providing  that  the  decision  of  railroad  commissioueiB, 
that  railroad  rates  are  unreasonable,  shall  be  sufficient  evidence  thereof,  in  a  suit  against  the 
railroad,  worlcs  no  deprivation  of  trial  by  jury.  Tilley  t?.  Savannah,  etc,  Co.,  5  Fed.  B.,  641 
(g§  2148-57). 

g  2550.  Suits  is  aAmiralty*-^  In  the  trial  of  an  information  i»  rem  on  the  admiralty  side 
of  the  district  court,  a  jury  is  not  required  by  the  constitution.  Such  a  suit  is  not  a  suit  at 
common  law.  Clark  v.  United  States,  2  Wash.,  519.  The  Steamship  Queen,*  12  InU  Rev. 
Rec,  43. 

§  2551.  Suits  in  eqnity.— The  seventh  amendment  to  the  constitution,  relating  to  the  pres- 
ervation of  the  right  of  trial  by  jury,  cannot  be  made,  to  embrace  the  established  exdnsiTe 
jurisdiction  of  courts  of  equity,  nor  that  which  they  have  exercised  as  concurrent  with 
courts  of  law,  but  should  be  understood  as  limited  to  rights  and  remedies  peculiarly  legal  in 
their  nature,  and  such  as  might  be  properly  asserted  in  courts  of  law,  and  by  the  appropriate 
modes  and  proceedings  of  courts  of  law.    Shields  v.  ThoBsas,  18  How..,  3€d. 
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§  8^2.  Proeeedlags  under  fngitire  sl«Te  Uiw«^  The  provision  of  tfae  Beventh  amendment 
to  the  constitution,  that  the  right  of  trial  by  jury  shall  be  preserved,  does  not  apply  to  pro- 
ceedings under  the  fugitive  slave  law  to  test  the  question  whether  the  fugitive  is  held  to  serv- 
ice. The  provision  relates  to  proceedings  at  common  law,  and  the  proceeding  in  question  is 
purely  statutory.    Miller  v.  McQuenry,  5  McL.,  481 ;  In  re  Martin,  2  Paine,  854. 

g  25&8.  Suit  against  master  of  skip  for  penalty.--  The  expression,  *'  suits  at  common 
law,"  as  used  in  the  seventh  amendment  to  the  constitution,  means  all  civil  suits  in  which 
legal  rights  are  to  be  ascertained  and  determined,  which  are  not  of  equity  or  admiralty  juris- 
diction, whatever  may  be  the  peculiar  form  of  such  suits.  So  an  action  against  a  master  of 
a  ship  for  a  penalty  is  a  suit  at  common  law,  and  the  defendant  is  entitled  to  a  jury  trial. 
United  States  v.  The  Steamship  Queen,  4  Ben.,  348. 

§  2oo4.  Judges  of  law  and  facts. —  The  constitutional  provision,  that  all  trials  for  crime  shall 
be  by  jury,  does  not  make  the  jury  judges  of  the  iaw  as  well  as  the  facts,  but  they  are  obliged 
to  take  the  law  from  the  court  and  apply  it  to  the  facte  as  they  shall  find  them.  United 
States  V,  Morris^  1  Curt.,  48. 

§  2»55.  Military  trials.^- The  authority  of  the  federal  government  being  unopposed  in  In- 
diana during  the  rebellion,  and  its  courts  always  open  to  hear  cnminal  accusations  and 
redress  grievances,  no  usages  of  war  could  sanction  a  military  trial  there,  for  any  offense 
whatever,  of  a  citizen  in  civil  life  and  unconnected  with  military  service.  Such  a  citizen  had 
a  right  under  the  constitution  to  a  trial  according  to  law  in  the  courts  of  the  United  States, 
and  by  jury.    Ex  parte  Milligan,  4  Wall.,  d. 

§  2eod.  Saits  in  conrt  of  claims.—  The  act  of  congress  of  March  8,  1868  (12  Statutes  at 
Laxge,  765;  R.  S.,  1059-61),  which  provides  that,  in  suits  against  the  United  States  in  the  court 
of  daims,  judgment  may  be  rendered  against  the  claimant  on  set-offs  in  favor  of  the  govern- 
meot^  is  not  in  violation  of  the  seventh  amendment  to  the  constitution,  which  preserves  the 
right  of  trial  by  jury  in  cases  at  common  law.  The  proceedings  in  the  court  of  claims  are  not 
sciits  at  common  law  within  the  true  meaning  of  the  constitution.  McElrath  v.  United 
States.  12  Otto,  489. 

g  2557.  Act  providing  for  assessment  of  damages  for  taking  land  by  oommlssioners.— 
An  act  of  the  state  legislature  chartering  a  railway  oompany,  and  providing  that  the  damages 
for  the  taking  of  land  should  be  assessed  by  commissioners  instead  of  by  a  jury,  is  constitu- 
tional. The  right  of  trial  by  jury  is  preserved  inviolate  in  the  sense  of  the  constitution, 
-where,  in  criminal  cases,  and  in  civil  cases  where  a  right  is  in  controversy  in  a  court  of  law, 
it  ia  secured  to  each  party.  But  in  condemnation  proceedings  the  right  to  take  and  the  right 
to  compensation  axe  admitted,  and  the  question  of  the  amount  may  be  submitted  to  any  impar- 
tial tribunal  which  the  legislature  may  designate.  Bonaparte  v.  Camden  &  Amboy  R'y  Ck>., 
Baid.,  219. 

§  2558.  Prodaetioa  of  books  and  papers.-- The  fifth  section  of  the  revenue  act  of  June 
22,  1874  (18  Statutes  at  Large,  186),  which  provides  that  a  district  court,  on  motion  of  the 
district  attorney,  in  an  action  other  than  criminal  under  the  revenue  laws,  may  compel  the 
production  of  all  books  and  papers  relating  to  alleged  fraudulent  transactions,  on  penalty  of 
having  the  allegations  of  the  motion  taken  as  confessed,  is  not  in  violation  of  the  seventh 
amendment  of  the  constitution  of  the  United  States,  as  Impairing  the  right  of  trial  by  jury. 
United  Slates  v.  DistUlery  No.  28,  6  Biss.,  489. 

§  2559.  Trial  of  issues  at  law.—  Where  an  injunction  has  been  granted  restraining  the  use 
of  a  patented  article,  and  motions  have  been  made  to  dissolve  the  injunction,  and  various 
affidavits  and  other  evidence  put  into  the  case  on  each  side,  the  court  on  weighing  the  evidence 
may  order  an  issue  at  law  and  continue  the  injunction  until  the  suit  at  law  is  determined. 
Snch  a  continuance  of  the  injunction  is  no  infringement  of  the  right  of  trial  by  jury. 
Woodworth  v.  Bogers,  8  Woodb.  A  M.,  185. 

XIL  State  CoNSTrrunoNa. 

g  2560.  Wlien  amendment  takes  eflTeet—  The  court,  in  this  case,  adheres  to  its  former 
ruling,  following  the  decisions  of  the  supreme  court  of  Illinois,  to  the  effect  that  the  provision 
in  the  constitution  of  that  state,  adopted  in  1870,  relating  to  **  municipal  subscriptions  to 
railroads  or  private  corporations,"  took  effect  on  July  2^  IttTO,  the  day  the  people  voted  for  its 
adoption.    Wade  Vs  Walnut,*  15  Otto,  1. 

§  2561.  Conatraetion  of  adopted  clause.—  Where  one  state  adopts  from  another  a  consti- 
totional  clause,  it  is  presumed  that  the  practical  and  judicial  construction  which  it  has  before 
received  is  also  adopted.    Talcott  v.  Township  of  Pine  Qrove,*  1  Flip.,  120. 

g  2562.  Be^airement  that  act  emteraee  bat  one  subject,  to  be  expressed  in  title.—  Where 
the  conatitnUoa  of  a  state  providea  that  not  more  than  one  subject  shall  be  embraced  in  a 
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legislative  act,  and  that  that  shall  be  stated  in  the  title,  only  the  general  purpose  need  be 
indicated ;  and  an  act,  expressed  in  its  title  to  be  for  the  sale  of  a  railroad,  the  foreclosnre  of  a 
lien  thereon,  and  to  amend  its  charter,  sufficiently  complies  with  the  constitutional  require- 
ment.    Murdock  v.  Woodson,  2  Dill.,  206. 

§2568.  When  an  act  of  the  legislature  expresses  in  its  title  the  object  of  the  act,  the  title 
embraces  and  expresses  any  lawful  means  to  achieve  the  object.  San  Antonio  v,  Mehaffy, 
6  Otto,  815. 

§  2564.  The  provision  of  a  state  constitution,. that  no  act  shall  embrace  more  than  one  sub- 
ject, and  that  that  shall  be  embraced  in  its  title,  does  not  apply  to  an  act  incorporating  a  city. 
This  is  obvious  from  the  fact  that  many  subjects  are  to  be  provided  for  in  such  an  act,  and 
though  they  all,  in  a  certain  sense,  pertain  to  one  object,  this  could  not  be  expressed  in  its  title. 
Judson  V.  City  of  Plattsburg,  3  Dill.,  188. 

§  2565.  A  statute  upon  a  subject  compound  in  its  character,  involving  alternations  mutu- 
ally dependent  or  consequent,  whose  title  specifies  all  the  purposes  of  the  act  except  one, 
which  is  directly  consequential,  does  not  infringe  a  constitutional  provision  which  prohibits 
the  enactment  of  any  law  containing  more  than  one  subject,  and  requires  that  subject  to  be 
clearly  expressed  in  the  title.     Leger  v.  Rice,*  8  PhiL,  167. 

§  2566.  That  clause  of  the  constitution  of  Missouri  requiring  that  every  law  enar.ted  shall 
relate  to  one  subject  only,  and  that  that  shall  be  expressed  in  the  title,  is  not  violated  by  an 
act  entitled  **  An  act  attaching  certain  territory  to  the  town  of  W.,  to  enable  said  town  to  take 
stock  in  a  railroad."  Such  provision  is  not  violated  because  a  collateral  and  necessary  inci- 
dent to  the  main  power  conferred  is  found  in  the  act.  Henderson  v,  Jackson  County,  2 
McC,  619. 

§2567.  One  section  of  an  act  entitled  "An  act  to  incorporate  the  San  Antonio  Railway 
Company,*'  provided  that  a  certain  city  might  subscribe  to  the  capital  stock  of  the  railway 
and  issue  bonds  therefor.  Held,  that  the  provision  in  question  was  not  repugnant  to  the  pro- 
visions of  the  state  constitution  which  required  that  '*  every  law  enacted  by  the  legislature 
ehall  contain  but  one  object,  and  that  shall  be  expressed  in  the  title.'*  San  Antonio  v.  Me- 
haflfy.  6  Otto,  815. 

§  2568.  Under  the  constitution  of  Oregon,  declaring  that  **  every  act  shall  embrace  but  one 
subject,  and  matters  properly  connected  therewith,  which  subject  shall  be  expressed  in  the 
title ;  but  if  any  subject  shall  be  embraced  in  an  act  which  shall  not  bo  embraced  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  expressed  in  the  title,"  an 
act  entitled  "  An  act  to  regulate  and  tax  foreign  insurance,  banking,  express  and  exchange  cor- 
porations and  associations  doing  business  in  the  state,*'  is  void  so  far  as  its  provisions  concern 
corporations  other  than  of  the  kind  mentioned.  The  mere  fact  that  a  corporation  loans 
money  will  not  constitute  it  a  banking  corporation  within  the  purview  of  the  title.  Under 
such  a  title,  the  act  may  require  the  corporations  mentioned  to  maintain  a  resident  attorney 
within  the  state.    O.  &  W.  T.  &  L  Co.  v.  Rathbun,  5  Saw.,  33. 

§  2569.  A  court  cannot  say  that  the  '*  subject**  of  an  act  is  not  ezpvBBsed  in  its  title  because 
it  may  appear  that,  owing  to  unintentional  errors  and  imperfections  in  its  composition,  its 
practical  operation  may  be  somewhat  or  altogether  different  from  what  was  expressed  or 
intended.  Thus,  where  an  act  purports  to  be  for  the  distribution  of  an  insolvent  debtor*8 
property  among  his  creditors,  it  cannot  be  said  that  the  subject  of  the  act  is  not  expressed 
because  its  effect  will  be  to  secure  an  unjust  distribution.     Mayer  v.  Cahalin,*  5  Saw.,  355. 

§  2570.  Where  the  **  subject  *'  of  an  act,  as  set  forth  in  the  title,  purports  to  be  the  distri- 
bution of  an  insolvent  debtor's  property,  the  act  may  provide  for  the  dissolution  of  attach- 
ments.    Ibid, 

§2571.  The  act  of  March  81,  1868.  of  the  legislature  of  Missouri,  passed  in  pursuance  of 
its  constitutional  authority  to  provide  for  the  sale  of  the  property  of  a  certain  railroad  com- 
pany upon  default  in  the  payment  of  its  indebtedness  to  the  state,  which  act  is  entitled  "  An 
act  for  the  sale  of  the  Pacific  Railroad,  and  to  foreclose  the  staters  lien  thereon,  and  to  amend 
the  charter  thereof,**  is  not  in  confiict  with  the  provision  in  the  Missouri  constitution  which 
forbids  the  assembly  to  pass  any  law  relating  to  more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title,  because  it  also  contains  a  provision  authorizing  the  railroad  company  to 
prevent  the  sale  by  paying  a  cei*tain  sum  by  way  of  compromise,  upon  the  receipt  of  which 
the  governor  is  to  release  the  company  from  all  claims  of  the  state.  Such  provision  is  upon 
the  same  subject  as  the  rest  of  the  act.    Woodson  v.  Murdock,*  22  Wall.,  351. 

§  2572.  An  act  legalizing  two  elections  held  by  the  people  of  a  county,  the  first  to  decide 
whether  the  county  should  issue  its  bonds  to  a  certain  amount  in  aid  of  a  certain  railroad, 
and  the  second  to  decide  whether  it  should  subscribe  a  certain  amount  to  the  stock  of  the 
same  road  and  issue  its  bonds  in  payment  therefor,  and  declaring  valid  any  bonds  issued  or 
to  be  issued  in  pursuance  of  said  elections,  and  authorizing  certain  townships  to  subscribe  to 
the  stock  of  the  said  company  and  issue  their  bonds  in  payment  therefor,  contained  but  one 
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«abject,  to  wit:  the  railroad  company,  and  is  not  open  to  the  constitutional  objection  that  it 
embraces  subjects  not  expressed  in  its  title.    Unity  v.  Burrage,*  13  Otto,  447. 

§  2573.  Under  a  constitutional  provision  that  no  private  or  local  law  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title,  so  much  of  an  act  as  relates  to 
other  subjects  than  the  one  expressed  in  its  title,  falls  and  the  rest  stands.    Ibid. 

g  2574.  The  act  of  1852,  consolidating  the  corporation  and  municipalities  of  New  Orleans, 
and,  amoDg  other  things,  authorizing  the  consolidation  of  the  debt  of  all  the  municipalities, 
and  the  issue  of  consolidated  bonds,  and  entitled  **An  act  to  consolidate  the  city  of  New 
Orleans,  and  to  provide  for  the  government  and  administration  of  its  affairs,'*  is  not  in  con- 
flict with  that  provision  of  the  Louisiana  constitution  which  declares  that  all  laws  **  shall 
embrace  but  one  subject,  to  be  expressed  in  the  title,"  the  provision  for  the  consolidation  of 
the  debt  being  incidental  to  the  consolidation  of  the  city.  Louisiana  v.  Pilsbury,  15  Otto, 
278  (§§  1809-76). 

§  2575.  Attainder  and  eonflseatlon.— The  act  of  the  legislature  of  Georgia  of  May  4, 1783, 
banishing  certain  persons  from  the  state  and  confiscating  their  property,  was  not  in  violation 
of  the  constitution  of  that  state,  sinc«  that  constitution  did  not  expressly  interdict  the  pass- 
ing of  an  act  of  attainder  and  confiscation,  and  it  was  not  shown  that  the  offenses  committed 
by  the  persons  banished  were  committed  within  any  of  the  counties  of  the  state,  and  there- 
fore the  manner  and  place  of  their  trial  provided  for  by  the  constitution.  Cooper  v,  Telfair,* 
4  Dal.,  14. 

§  2576.  Forfeiture  without  trial. —  So  much  of  the  act  of  the  legislature  of  Rhode  Island 
of  1853,  entitled  **  An  act  for  the  more  effectual  suppression  of  drinking-houses  and  tippling- 
shops,*'  as  authorizes  proceedings  to  arrest  and  forfeit  property,  without  providing  for  any 
trial  of  the  question  whether  the  property  seized  is  held  for  sale  in  violation  of  the  law,  and 
without  informing  the  owner  of  the  nature  and  cause  of  the  accusation  by  reason  of  which 
the  forfeiture  is  sought,  is  contrary  to  the  constitution  of  the  state.  Greene  v,  James,*  3 
Curt.,  187. 

§2577.  Special  legislation. —  The  inhibition  in  the  constitution  of  Nebraska,  upon  the 
passage  by  the  state  legislature  of  any  '*  special  act  conferring  corporate  powers,"  applies 
to  all  corporations,  public  or  private,  and  renders  void  an  act  authorizing  a  school  dis- 
trict '*  to  issue  its  bonds  for  the  purpose  of  erecting  its  school  building,"  and  ordering  the 
payment  to  it  of  all  penalties  imposed  for  any  breach  of  the  ordinances  of  a  certain  city,  as 
well  as  of  all  moneys  received  for  licenses  for  the  sale  of  liquors  or  other  commodities,  or  for 
the  transaction  of  any  business ;  and  such  bonds  are  void,  although  they  might  have  been 
valid  if  issued  under  the  general  law.    School  District  v.  Insurance  Co.,*  13  Otto,  707. 

§  2578.  There  is  nothing  in  the  Illinois  constitution  which  forbids  the  legislature  from 
granting  a  privilege  by  special  act  to  a  corporation  organized  under  the  general  laws.  Unity 
V.  Burrage,*  13  Otto,  447. 

§  2579.  A  law  providing  for  the  erection  and  maintenance  of  a  normal  school  in  the  county, 
town  or  city  that  will  make  the  best  appropriation  of  money  or  land,  to  the  satisfaction  of  a 
board  of  officers  designated  by  the  act,  is  a  general  law,  and  not  a  special  act  in  violation  of 
a  constitutional  provision  forbidding  special  legislation  with  reference  to  certain  classes  of 
subjects.     Briggs  v,  Johnson  Co.,*  4  Dill.,  148. 

g  2580.  Where  the  constitution  of  a  state  provides  that  **the  general  assembly  shall  pass 
no  special  law  for  any  case  for  which  provision  can  be  made  by  general  law,  but  shaU  pass 
general  laws  providing,  so  far  as  it  may  deem  necessary,  for  the  cases  enumerated  in  this  sec- 
tion, and  for  all  other  cases  where  a  general  law  can  be  made  applicable,"  if  the  law  in  ques- 
tion is  not  within  the  enumerated  cases  it  is  for  the  legislature  and  not  for  the  courts  to 
determine  when  a  general  law  can  be  made  applicable,  and  the  objection  that  such  a  law  is 
special  cannot  be  maintained.     Murdock  v.  Woodson,  2  Dill.,  205. 

§  2581.  The  act  of  the  state  of  California  of  April  4,  1870,  which  authorizes  the  Southern 
Pacific  Railroad  Company  to  change  the  line  of  its  road,  and  accept  the  grant  made  by,  and 
to  build  the  road  provided  for  in,  an  act  of  congress,  is  not  void  as  contravening  the  clause  in 
the  constitution  of  that  state,  providing  that  **  corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  act  except  for  municipal  purposes."  Southern  Pac. 
R  Co.  r.  Orton,  6  Saw.,  157. 

§  2582.  An  act  of  a  state  legislature  which  legalized  a  special  election  in  a  certain  city,  and 
authorized  such  city  to  issue  bonds  to  aid  a  specified  private  manufacturing  enterprise,  is  a 
special  act  conferring  corporate  powers  within  the  meaning,  and  contrary  to  the  prohibition, 
of  the  state  constitution.     Commercial  National  Bank  of  Cleveland  v.  City  of  lola,  2  Dill.,  855. 

§  2583.  The  constitution  of  Tennessee  provided  that  "the  legislature  shall  have  no  power 
to  suspend  any  general  law  for  the  benefit  of  any  particular  individual ;  nor  to  pass  any  law 
for  the  benefit  of  individuals,  i2>consistent  with  the  general  law  of  che  land,  nor  pass  any  law 
.granting  to  any  individual  or  individuals  rights,  privileges,  immunities  or  exemptions,  other 
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than  such  as  may  be,  by  the  same  law,  extended  to  any  member  of  the  commtmity  who  may 
be  able  to  bring  himself  within  the  [nrovisions  of  such  law ;  provided,  always,  the  legislature 
shall  have  power  to  grant  such  charters  of  incorporation  as  may  be  deemed  expedient  for  the 
public  good."  Heldt  that  the  grant  of  power  to  create  corporations  with  such  charters  as  the 
legislature  might  deem  expedient  for  the  public  good,  was  not  limited  or  restrained  in  its  opera- 
tion by  the  prohibitions  in  the  same  section  against  special  rights,  privileges,  immunities  or 
exemptions;  in  other  words,  that  the  legiriature,  as  to  corporations,  could  grant  special  rights 
and  privileges  which,  but  for  the  proviso,  might  be  deemed  obnoxious  to  the  prohibitocy 
clauses  of  that  section.    County  of  Tipton  v.  Locomotive  Works,  18  Otto,  535. 

§  2o84.  Power  of-  federal  courts. — The  federal  courts  have  no  power  to  revise  the  laws  of 
a  state  upon  any  grounds  of  justice,  policy  or  consistency  to  the  constitution  of  the  state. 
Carpenter  v.  Commonwealth  of  Pennsylvania,  17  How.,  456  (§g  ©00-603).  They  have  no 
power  to  declai'e  a  state  law  void  because  in  conflict  with  the  state  constitution.  Calder  v» 
Bull,  3  Dal.,  ase  (§§  582^99). 

§  258d.  UnifonuL  operation  of  laws. —  The  requirement  of  a  state  constitution,  that  "  aU. 
laws  of  a  general  nature  shall  have  a  uniform  operation,*'  is  not  violated  by  a  law  dividing 
the  various  railroads  of  the  state  into  various  classes,  according  to  different  standards,  and  reg- 
ulating the  rates  of  transportation  to  be  charged  by  each  class,  although  the  rates  are  not 
uniform.  The  constitution  only  requires  that  those  who  occupy  the  same  situation  shall 
enjoy  uniform  privileges.     Chicago,  etc.,  R.  Co.  v,  Iowa,  4  Otto,  155  (§§  2138-43). 

§  2580.  A  law  regulating  railroad  rates  is  not  lacking  in  uniformity  because  it  does  not 
prescribe  the  same  rates  for  all  roads.  Tilley  v.  Savannah,  etc.,  R.  Co.,  5  Fed.  B.,  641 
(§§  2148-57). 

§  2587.  Bevised  or  amended  act  to  he  set  forth.— The  constitution  of  Oregon  providea 
that  no  act  shall  be  revised  or  amended  by  mere  reference  to  its  title,  but  the  act  revised,  or 
section  amended,  shall  be  set  forth  and  published  at  full  length.  Held,  that  this  applies  to 
repeals  by  implication  as  well  as  to  amendments;  that  a  law  providing  for  the  distribution  of 
insolvents'  estates,  and  which  necessarily  repealed  or  modified  the  attachment  law  of  the 
state,  was  within  the  meaning  of  the  provision,  but  that  the  federal  court  was  bound  by  a 
contrary  ruling  by  the  state  court.    Mayer  t;.  Cahaliu,*  5  Saw.,  855. 

g  2588.  Under  a  provision  in  a  state  constitution  that  "  no  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title,  but  the  act  revised,  or  section  amended,  shall  be  set 
forth  and  published  at  full  length,''  a  statute  cannot  be  amended  by  simply  repealing  a  cer- 
tain portion  of  it.    Saylee  t;.  Or.  Cent  B'y  Co.,  6  Saw.,  31. 

g  2589.  Uniformity  of  taxation. —  A  state  constitution  requiring  uniformity  of  taxation 
requires  that  all  kinds  of  property  should  equally  bear  the  burden  of  public  expenditurea 
and  indebtedness,  and  a  law  throwing  upon  the  real  property  of  a  city  the  entire  burden  of 
paying  interest  and  principal  of  the  bonds  of  the  city,  given  in  aid  of  a  railroad,  is  void.  Gil- 
man  v»  City  of  Sheboygan,  2  Black,  510. 

§  2o90.  A  state  constitutional  provision  for  the  taxation  of  all  property  within  the  taxing 
district,  forbidding  the  exemption  of  any  except  such  as  the  constitution  declares  may  be 
exempted,  and  requiring  that  all  taxes  shall  be  equal  and  uniform,  is  not  violated  by  a  law 
exempting  two  wards  of  a  city  from  taxation  to  pay  debts  incurred  by  the  city  upon  con- 
tracts  made  by  it  for  improvements  before  such  wards  were  annexed,  and  from  which  they 
never  derived  any  benefit,  such  law  being  merely  a  provision  confining  the  burden  of  local 
benefits  to  those  the  value  of  whose  property  was  directly  enhanced.  United  States  v.  Mem- 
phis, 7  Otto,  285  (§§  1888-87). 

§  2591.  Article  27  of  the  constitution  of  1845  of  Louisiana,  providing  that  taxation  should 
be  ^*  equal  and  uniform  throughout  the  state,"  that  all  property  should  be  taxed  **  in  propor- 
tion to  its  value,"  that  '*  no  one  species  of  property"  "should  be  taxed  higher  than  another 
species  of  property  of  equal  value  on  which  taxes  shall  be  levied,"  applies  only  to  taxes  levied 
by  the  state,  and  furnishes  no  rule  for  the  levy  of  taxes  by  municipalities;  nor  does  it  re- 
strain municipalities  from  levying  taxes.    Louisiana  v,  Pilsbury,  15  Otto,  278  (gg  1869-76). 

g  2592.  Where  several  municipalities  are  consolidated,  and  the  tax  for  the  payment  of  in^ 
terest  on  the  consolidated  indebtedness  is  ordered  to  be  proportioned  according  to  the 
indebtedness  of  each  municipality,  and  such  proportion  to  be  paid  by  the  property  in  that 
municipality,  the  tax  is  not  objectionable  on  the  ground  of  want  of  uniformity,  it  being  a 
fair  adjustment  of  burdens.    Ibid, 

§  2593.  The  mere  fact  that  a  state  adopts  four  equalizing  boards  for  different  classes  of 
property,  and  that  their  operations  may  differ,  and  thus  one  class  of  property  be  more  favored 
than  others,  does  not  establish  such  lack  of  uniformity  of  taxation  as  was  contemplated  by  the 
constitutional  prohibition ;  but  when  different  rules  of  valuation  are  notoriously  employed, 
BO  that  one  class  of  property  is  taxed  at  one-third  of  its  value,  and  another  class  at  its  full 
value,  a  state  of  things  is  revealed  showing  so  plain  a  violation  of  the  constitutional  prohibi- 

6«8 


STATE  CX>NSTITnTIONS.  §§  SftlKr-MOS. 

tion  as  to  authorize  a  court  to  interfere  and  restrain  the  colleetion  of  the  tax  upon  the 
latter  property.    Cummings  v.  National  Bank,  1 1  Otto,  158. 

g  2a94.  An  act  authorizing  the  construction  and  maintenance  of  a  normal  school  in  a  cer- 
tain county,  in  consideration  of  its  appropriation  of  its  bonds  in  payment  of  the  greater  por* 
tion  of  the  expense  incurred  by  the  same,  to  be  paid  by  taxation  in  said  county,  is  not  ia 
violation  of  the  constitutional  restraint  upon  unequal  taxation,  the  contribution  having  been 
voluntarily  made  by  an  election  held  in  the  county,  and  the  benefit  to  the  county  being  a 
sufficient  consideration  for  the  assumption  of  the  special  burden.  Briggs  v.  Johnson  Co.,*  4 
Dill.,  148. 

§  259&.  The  constitution  of  the  state  of  Illinois  provides  that  in  general  taxation  shall  be 
uniform  and  based  upon  valuation,  but  that  certain  persons  and  corporations  engaged  in  cer- 
tain pursuits,  among  which  were  corporations  owning  franchises,  should  be  taxed  as  the  legis- 
lature might  direct,  provided  the  rule  prescribed  should  make  the  taxation  equal  in  each 
particular  class.  Held,  that  each  of  the  classes  specially  mentioned  was  taken  out  of  the  rule 
as  to  uniformity  prescribed  by  the  first  part  of  the  provision  of  the  constitution,  and  that 
each  class  enumerated  might  be  taxed  differently,  provided  the  individuals  in  it  were  taxed 
uniformly ;  and  that  a  law  providing  a  rule  for  the  taxing  of  railroads  different  from  that 
provided  for  taxing  individuals,  but  which  apphed  uniformly  to  all  railroads,  was  valid  both 
under  the  constitution  of  Illinois  and  of  the  United  States.  State  Railroad  Tax  Cases,  d 
Otto,  610. 

g  259ft.  It  is  held,  in  accordance  with  the  decisions  of  the  supreme  court  of  Louisiana,  that 
a  law  of  that  state,  imposing  a  higher  tax  on  foreign  corporations  doing  business  within  the 
state  than  is  imposed  on  its  own  domestic  corporations,  is  not  a  violation  of  the  constitu- 
tional provision  of  that  state,  requiring  all  taxation  to  be  uniform  throughout  the  state.  In- 
surance Co.  V.  New  Orleans,  1  Woods,  85. 

§  2597.  Under  the  constitution  of  the  state  of  Illinois  it  was  proper  for  the  legislature  of 
that  state  to  provide  that  gas  companies  should  be  assessed  and  taxed  upon  their  capital 
stock,  and  that  purely  manufacturing  companies  should  be  exempt  from  such  taxation. 
These  companies  are  not  of  the  same  class  within  the  meaning  of  the  constitutional  provision. 
Williams  v.  Bees,  9  Biss.,  497. 

§  2598.  Assessments—  Benefits.— The  statute  of  the  state  of  California  with  reference  to 
the  reclamation  of  swamp  lands,  providing  that  the  commissioners  '*  shall  jointly  view  and 
assess,  upon  each  and  every  acre  to  be  reclaimed  or  benefited  thereby,  a  tax  proportionate  to 
the  whole  expense,  and  to  the  benefit  which  will  result  from  such  works,'*  requires  an  appor* 
tionment  according  to  benefits,  and  is  therefore  constitutionaL  Reclamation  District  v. 
Hagar,*  6  Saw..  567. 

§  2599.  ProTlsion  of  Missouri  eonsiitatiOB  for  establishment  of  schools.— The  mere  fact 
that  the  constitution  of  Missouri  provides  that  the  legislature  shall  establish  free  schools  and 
a  state  university,  and  makes  no  provision  for  normal  schools,  except  under  the  provision  for 
a  "  state  university,  with  departments  for  instruction  in  teaching,  in  agriculture,  and  in  nat- 
ural science,"  does  not  authorize  any  presumption  that  a  prohibition  of  normal  schools  is  con- 
templated. The  constitution  having  vested  all  legislative  power,  not  prohibited  by  the  federal 
constitution,  in  the  general  assembly,  the  establishing  of  normal  schools,  it  is  fair  to  presume, 
was  intended  to  be  left  with  the  legislature^    Briggs  v.  Johnson  Co.,*  4  Dili.,  148. 

§  2000.  Release  of  lien  on  railroad.—  The  release  by  the  legislature  of  Missouri,  by  the 
act  of  March  81,  1868,  of  the  indebtedness  to  the  state  of  the  Pacific  Railroad  Company,  for  a 
sum  less  than  the  amount  of  the  indebtedness,  does  not  violate  the  provision  in  the  constitu- 
tion of  Missouri  of  1865,  that  "  the  general  assembly  shall  have  no  power,  for  any  purpose,  to 
release  the  lien  held  by  the  state  upon  any  railroad."  The  provision  is  intended  to  prevent 
the  legislature  from  impairing  the  security  while  the  debt  remains,  and  not  to  deprive  it  of 
the  power  to  compromise  the  indebtedness.  (Miller  and  Davis,  J  J.,  dissented.)  Woodson 
V.  Muidock,*  22  WalL,  851. 

§  2601.  The  provision  of  the  constitutional  ordinance  of  the  state  of  Missouri  of  1865,  that 
shall  either  of  certain  railroad  companies  to  which  the  state  loaned  its  bonds  refuse  or  neg- 
lect to  pay  the  principal  or  interest  of  any  of  said  bonds,  or  any  part  thereof  remain  due  and 
unpaid,  **  the  general  assembly  shall  provide  by  law  for  the  sale  of  the  raiiroad  and  other 
property,  and  the  franchise  of  the  company  that  shall  be  thus  in  default,  under  the  lien  re- 
served to  the  state,  and  shall  appropriate  the  proceeds  of  such  sale  to  the  payment  of  the 
amount  remaining  due  and  unpaid  from  said  company,"  does  not  prevent  the  legislature  from 
aeUing  the  said  property,  except  at  public  auction,  or  for  an  amount  less  than  the  amount  of 
the  debt,  or  without  (he  reservation  of  a  lien  for  the  unpaid  balance  after  the  application  of 
the  amount  realized.    IbidL 

g  2602.  Where  a  state  loaned  its  credit  for  a  laige  amount  to  a  railroad  company  to  enable 
it  to  raise  money  to  construct  its  road,  the  enabling  act  providing  that  such  claim  should  be 
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a  first  lien  upon  the  road ;  and  the  constitution  subsequently  adopted  provided  that  all  claims 
of  the  state  should  be  fairly  enforced  and  not  released  or  compromised,  a  subsequent  act  of 
the  legislature  authorizing  the  company  to  issue  a  large  amount  of  bonds  to  raise  money  to 
repair  the  road,  it  badly  needing  repair,  and  giving  the  purchasers  of  such  bonds  a  prior  lien 
on  the  road  to  that  of  the  state,  it  was  held  not  to  be  a  violation  of  the  constitutional  provis- 
ion, there  being  no  release  of  the  claim  of  the  state,  but  a  mere  postponement  of  the  lien,  and 
the  road  being  greatly  enhanced  in  value  by  the  new  outlay.  Darby  t;.  Wright,*  3  Blatch., 
170. 

§  2603.  Legislature  of  Missouri  may  change  town  to  city  by  amendment  of  charter.— 
Under  the  constitution  of  Missouri,  the  legislature  can  amend  the  charter  of  a  town  corpora- 
tion by  making  it  a  city  corporation.    Judflon  t\  City  of  Plattsburg,  3  Dill.,  183. 

§  2604.  Townships  in  Missonri  subscribing  for  railroad  stock.—  The  statute  of  Missouri 
of  1868,  usually  called  the  '*  Township  Aid  Act,*'  which  authorized  towns  to  Bubscribe 
to  the  capital  stock  of  railway  companies,  whenever  it  appears  by  the  return  of  an  elec- 
tion, duly  called  for  that  purpose,  *'that  not  less  than  two-thirds  of  the  qualified  voters 
of  the  township  voting  at  sucii  election  are  in  favor  of  such  subscription,"  is  not  repugnant 
to  the  constitution  of  that  state,  which  provides  that  the  legislature  shall  not  authorize  any 
county,  city  or  town  to  become  a  stockholder  in,  or  loan  its  credit  to,  any  company,  associa- 
tion or  corporation,  unless  two-thirds  of  the  qualified  voters  of  such  municipality  shall  assent 
thereto  at  a  regular  or  special  election  (overruling  Harsh  man  v.  Bates  County,  2  Otto,  569,  as 
far  as  it  conflicts).    County  of  Cass  v,  Johnston,  5  Otto,  865 ;  County  of  Cass  v.  Jordan,  id., 

§  2605.  The  constitution  of  Missouri  of  1865  provided  that  the  legislature  should  not  au- 
thorize any  municipality  to  loan  its  credit  to  any  corporation,  unless  on  an  affirmative  vote 
of  two-thirds  of  the  qualified  voters  of  such  municipality.  A  law  of  1S71  provided  that  it 
should  be  lawful  for  a  city  or  incorporated  town  to  purchase  lands,  and  sell,  donate  or  lease 
the  same  to  a  railway  company,  as  it  should  see  fit,  on  the  vote  of  a  majority  of  the  qualified 
electors  of  such  town  or  city.  Held^  that  this  law  was  void,  as  contravening  the  constitu- 
tional provision  above  mentioned.    Jarrolt  v.  Moberly,  13  Otto,  585. 

§  2606.  Restricting  power  of  manlclpallties  to  contract  indebtedness.—  The  act  of  the 
legislature  of  Wisconsin  of  March  24,  1871,  provided  that  the  city  of  Fond  du  Lac  should  be 
allowed  to  contract  indebtedness  in  aid  of  a  certain  railway,  upon  the  condition  that  the  com- 
pany should  first  present  to  the  city  a  written  proposition  which  should  state  the  amount, 
kind  and  description  of  stock  or  bonds  desired  to  be  subscribed,  and  that  such  proposition 
ahould  be  accepted  by  the  legal  voters  of  the  city.  No  limit  was  imposed  by  the  act  upon 
the  amount  of  indebtedness  which  might  be  thus  contracted,  except  the  amount  named  in 
the  written  proposition.  Held,  that  this  act  was  not  in  violation  of  section  3  of  article  11 
of  the  state  constitution,  whioh  provided  that  it  should  be  the  duty  of  the  legislature  to 
restrict  the  power  of  municipalities  to  contract  indebtedness.  Smith  v.  City  of  Fond  du  Lac, 
8  Fed.  R.,  291. 

§  2607.  lYlsconsin  constitntion  requiring  fl*ee  rivers  does  not  forbid  improrement 
thereof. —  The  provision  in  the  constitution  of  Wisconsin,  "  that  the  navigable  waters  leading 
into  the  Mississippi  and  the  St.  Lawrence,  and  the  carrying  places  between  the  same,  shall 
be  common  highways,  and  forever  free,  as  well  to  the  inhabitants  of  the  state  as  to  the  citi- 
zens of  the  United  States,  without  any  tax,  impost  or  duty  therefor,**  does  not  prevent  the 
legislature  from  authorizing  a  dam  across  the  Wisconsin  river,  for  purposes  of  public  improve- 
ment, which  only  partially  hinders  the  navigabihty  of  the  stream.  Woodman  v,  Kilboum 
Mfg.  Co.,*  6  Am.  L.  Reg.  (N.  S.),  238. 

§  2608.  State  of  Indiana  not  bonnd  to  distribute  school  ftends  ratably  among  the  town- 
ships.—  A  statute  of  the  state  of  Indiana  provided  that,  in  apportioning  the  school  fund 
among  the  townships  of  the  st4ite,  the  whole  amount  of  the  school  fund  of  each  county,  in- 
cluding the  proceeds  of  the  sixteenth  section  of  each  township,  should  be  added  together  and 
distributed  among  the  different  townships  therein  in  proportion  to  the  number  of  children  in 
such  township,  provided  that  the  whole  amount  received  by  any  township  for  the  proceeds  of 
such  sixteenth  section  should  be  expended  therein.  Held,  that  this  statute  was  constitutional 
and  valid,  even  though  it  might  happen  that,  owing  to  the  fact  that  the  sixteenth  section 
had  been  advantageously  disposed  of,  a  township  might  receive  no  share  of  the  other  school 
funds  of  the  eounty.  The  state  is  under  no  obligation  to  distribute  its  school  funds  ratably 
among  the  different  townships.     Springfield  Township  v.  Quick,  22  How.,  68. 

§  2609.  Permitting  waiver  of  exemptions. —  A  state  statute  which  permits  a  debtor  to 
waive  the  benefit  of  exemptions  guarantied  to  him  by  the  constitution  of  the  state  is  consti- 
tutional.    In  re  Solomon,  2  Hughes,  165. 

^2610.  Authorizing  guardian  to  invest  property.— Unless  restrained  by  some  constitu- 
tional provision,  a  state  legislature  has  the  power  to  authorize  the  guardian  of  the  property  of 
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non-resident  infants,  situated  within  the  state,  to  invest  such  property  for  their  benefit.  The 
legislature  may  exercise  this  power  aB  parens  patrice  in  behalf  of  persons  not  sui  juris.  The 
passage  of  such  laws  is  not  an  act  of  judicial  power,  althouc:h  by  general  laws  the  discretion 
to  pass  upon  such  cases  might  be  confided  to  the  courts.  Such  laws  are  not  judgments  upon 
any  person's  rights,  but  they  confer  powers,  upon  the  exercise  of  which  judgments  may  after- 
wards be  given.    Hoyt  v,  Sprague,  13  Otto,  633. 

§  2611.  Rhode  Island  —  Guardians  over  property  of  non«resldent9.—  The  legislature  of 
Rhode  Island  has  authority  to  pass  a  law  for  the  appointment  of  guardians  of  the  property  of 
non-resident  infants,  situate  in  that  state,  and  has  power  to  prescribe  the  manner  in  which 
such  guardians  shall  perform  their  duties  as  regards  the  care,  management,  investment  and 
disposal  of  such  property,  and  this  power  is  as  full  and  complete  as  where  the  minors  are 
residents.    IbicL 

§  2612.  Loaning  credit  of  state  —  Aiding  railroads.—  The  act  of  March  32, 1869,  of  Michi- 
gan, enabling  any  township,  city  or  village  to  pledge  its  aid,  by  loan  or  donation,  to  any  rail- 
road company,  then  chartered  or  organized  under  and  by  virtue  of  the  laws  of  that  state,  in 
the  construction  of  its  road,  is  not  repugnant  to  the  provision  in  the  constitution  of  Michigan 
that  ''the  credit  of  the  state  shall  not  be  granted  to,  or  in  aid  of,  any  person,  association  or 
CDrporation ;  that  the  state  shall  not  be  interested  in  the  stock  of  any  corporation,  and  that 
the  state  shall  not  subscribe  to,  or  be  interested  in,  any  work  of  internal  improvement,'* 
Township  of  Pine  Grove  t?.  Talcott,  19  Wall.,  666;  1  Flip.,  120. 

§  2613.  The  words  "  due  process  of  law,"  as  used  in  the  constitution  of  Michigan,  have  no 
reference  to  the  objects  and  purposes  of  a  statute,  but  to  the  mode  in  which  rights  are  ascer- 
tained. They  do  not  in  any  way  apply  to  the  right  of  the  legislature  to  authorize  taxation  in 
aid  of  a  railroad.     Talcott  v.  Township  of  Pine  Grove,*  1  Flip.,  120. 

§  2S14.  The  legislature  of  a  state  may  authorize  the  issue  of  municipal  bonds  In  aid  of  a 
railroad  beneficial  to  the  interests  of  the  community,  when  not  restrained  by  the  state  constitu- 
tion.   Ibid. 

^  2615.  It  is  held  that  the  discretion  of  the  legislature  to  prescribe  districts  for  the  pur- 
poses of  local  taxation  is  unlimited,  and  cannot  be  controlled  by  the  courts;  and  that  a  statute 
authorizing  a  township  to  aid  in  the  construction  of  a  railroad  is  not  in  conflict  with  a  pro- 
vision in  the  local  constitution  requiring  taxation  to  be  uniform,  although  all  the  towns  along 
the  road  do  not  contribute  upon  some  basis  fixed  by  law.    Ibid. 

§  2616.  Debt  in  excess  of  limit. —  An  amendment  of  the  constitution  of  Louisiana,  adopted 
in  1H70,  provided  that  no  debt  should  thereafter  be  created  which,  added  to  the  debt  of  the 
state  then  existing,  would  swell  the  total  amount  above  $25,000,000.  Afterwards,  and  in 
pursuance  of  a  law  passed  April  20, 1871,  and  entitled  '*  An  act  to  relieve  the  state  from  its 
obligation  to  guaranty  the  second  mortgage  bonds  of  the  New  Orleans.  Mobile  &  Chattanooga 
RaUroad  Oompany,"  certain  state  bonds  were  issued,  and  the  petition  in  this  case  was  filed  to 
prevent  their  payment,  on  the  ground  that  the  limit  of  indebtedness  was  reached  before  they 
were  issued.  Certain  interveners  claimed  that  the  bonds  were  valid,  as  they  were  issued  in 
lieu  of  an  obligation  of  the  state  existing  when  the  constitutional  amendment  was  adopted. 
But  the  court  finds  that  the  prior  obligation  of  the  state  was  only  conditional  —  to  become 
surety  or  guarantor  on  certain  bonds,  with  ample  security  against  loss —  while  the  issue  of 
the  new  bonds,  and  the  taking  of  their  amount  in  stock  of  the  railroad  company,  was  the 
creation  of  a  new  debt,  and  that  the  bonds,  being  in  excess  of  the  constitutional  limit,  were 
void.     Williams  v.  Louisiana,*  13  Otto,  637. 

§  2617.  Deprivation  of  property  by  the  law  of  the  land.— The  act  of  the  state  of  lilary- 
land  of  1880,  known  as  the  oyster  law,  providing  that  the  officers  shall  seize  and  take  into 
custody  the  vessel  found  violating  its  provisions,  and  if,  upon  trial  and  conviction,  the  of- 
fenders do  not  pay  the  fine  imposed  within  twenty  days,  the  justice  shall  direct  the  vessel  to 
be  sold  after  twenty  days'  notice,  is  not  repugnant  to  the  constitution  of  Maryland,  which 
declares  that  no  man  ought  to  be  deprived  of  his  property,  except  by  the  judgment  of  his 
peers  or  the  law  of  the  land.    The  Ann,*  8  Fed.  R.,  923. 


XIII.  Statutes  and  State  Laavb. 
1.  In  General. 

g  2618.  ProTiso.—  An  exception  in  a  statute  is  that  which  would  otherwise  be  included  in 
the  category  from  which  it  is  excepted.  The  office  of  a  proviso  is  either  to  except  something 
from  the  enacting  clause,  or  to  qualify  or  restrain  its  generality,  or  to  exclude  some  ground  of 
misinterpretation  of  it,  as  extending  to  cases  not  intended  to  be  brought  within  its  operation. 
United  States  v.  Cook,  17  WaU.,  168;  O'ReUly  v.  Morse,  15  How.,  128. 
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§  2619.  Where  the  enacting  clause  of  a  statute  is  general  in  its  language  and  objects,  and 
a  proviso  is  afterwards  introduced,  that  proTiso  must  be  construed  strictly,  and  takes  no  case 
out  of  the  enacting  clause  which  does  not  fall  fairly  within  its  terms.  In  short,  a  proviso 
carves  special  exceptions  only  out  of  the  enacting  clause,  and  those  who  set  up  any  such  ex* 
ception  must  establish  it  as  being  within  the  words  as  well  aa  within  the  reason  thereof* 
United  States  v,  Dickson,  15  Pet,  165. 

§  2620.  If  to  construe  the  second  section  of  a  statute  as  excepting  certain  cases  out  of  the 
first  would  affix  to  the  first  section  a  meaning  which  would  be  inconsistent  with  the  great 
and  leading  purpose  of  the  legislature,  and  at  the  same  time  be  arbitrary  and  unjust,  and  if, 
when  viewed  as  an  exception,  the  cases  can  on  no  just  principle  be  diatingulshed  from  those 
left  unexcepted,  then  manifestly  it  should  not  be  construed  as  an  exception,  but  as  a  substan* 
tive  enactment,  prescribing  for  the  particular  cases  a  new  rule  of  law  not  provided  for  in  the 
first  section.     Carroll  v.  Carroll,  16  How.,  282. 

§  2621.  And  those  who  set  up  any  such  exception  must  establish  it  as  being  within  the 
words  as  well  as  the  reason  thereof.    Ryan  v.  Carter,  3  Otto,  88. 

§  2622.  A  proviso  inconsistent  with  the  authority  given  by  the  body  of  an  act  controls  the 
whole  act.    Tatum  v.  Town  of  Tamaroa,  9  Biss.,  478. 

$^  2623.  A  proviso  in  a  statute  is  intended  generally  to  except  a  particular  case  out  of  a  gen- 
eral principle,  where,  from  peculiar  circumstances  attending  the  supposed  case,  there  would 
be  a  hardship  if  the  exception  were  not  made.  To  understand  the  proviso,  it  is  best  to  discover 
the  mischief  or  hardship  to  be  removed,  and  it  should  be  so  construed  as  to  afford  the  remedy. 
Huidekoper  v,  Burrus,  1  Wash.,  109. 

g  2624.  Recital  of  fact,  evidence  of  its  exlstenee.—  It  seems  that  the  recital  of  a  fact  in 
the  preamble  of  a  public  act  of  parliament  is  evidence  to  prove  the  existence  of  that  fact. 
Watkins  v.  Holman,  16  Pet.,  55. 

§  2625.  Temporary  act. —  In  the  construction  of  a  temporary  act,  such  as  the  annual  ap- 
propriation act,  if  any  special  provision  applicable  to  the  subject-matter  of  the  act  has  been 
inserted,  it  will  not  be  presumed,  in  the  absence  of  clear  evidence  of  such  intention,  that  the 
legislature  meant  to  make  such  special  provision  permanent.  United  States  v.  Jar  vis,  Dav., 
277. 

§  2626.  Penal  laws.—  It  is  not  necessary  that  each  section  of  an  act  should  contain  or 
disclose  the  penalty  for  its  infraction.    United  States  v.  Crosby,  1  Hughes,  453. 

§  2627.  The  courts  of  no  country  execute  the  penal  laws  of  another.  The  Antelope,  10 
Wheat.,  66. 

§  262S.  Criminal  statates  shoiild  be  explicit—  Laws  which  create  crimes  ought  to  be  so 
explicit  in  themselves,  or  by  reference  to  some  other  standard,  that  all  men  subject  to  their 
penalties  may  know  what  acts  it  is  their  duty  to  avoid.  United  States  v.  Sharp,  Pet.  C.  C. 
118. 

§  2629.  Gorernment  aiTected  by  a  statute,  when.—  When  general  words  are  used  in  a 
statute  they  do  not  include  the  government,  or  affect  its  rights,  unless  such  intention  is  made 
clear  and  indisputable  by  express  words  in  such  statute.  United  States  v.  Howell,  4  Hughes, 
485. 

§  2680.  To  the  rule  of  the  common  law,  Uiat  the  king,  as  representing  the  public,  was  not 
bound  by  a  statute  unless  he  was  specially  mentioned  therein,  there  seems  to  have  been  many 
exceptions.  Indeed,  the  privilege  seems  to  be  confined  to  cases  where  the  king  might  other- 
wise be  deprived  of  some  legal  or  personal  right,  and  not  to  mere  provisions  of  general  law 
arising  from  principles  of  policy  alond.  So  in  relation  to  suits  by  the  government  for  a  pen- 
alty, if  the  public  has  not  been  excepted  from  the  operation  of  the  general  law,  or  given  pecul- 
iar privileges,  it  is  entitled  to  no  different  procedure.  United  States  v.  Mundell,  1  Hughes, 
486. 

§  2681.  Statutes  made  both  for  the  United  States  and  for  individuals  will  be  considered  ha 
embracing  the  United  States,  where  provisions  adapted  to  them  are  made  broad  enough  to 
include  them,  though  not  expressly  mentioned.    Jacob  v.  United  States,  1  Marsh.,  525. 

§  2682.  The  United  States  are  not  bound  by  the  words  of  a  statute,  unless  named  therein, 
if  the  statute  tends  to  restrain  or  diminish  the  powers,  rights  or  interests  of  the  United  States; 
and  hence  the  United  States  are  not  bound  by  the  Bankrupt  Act  of  1867,  inasmuch  as  they 
are  not  named  in  any  of  the  provisions  of  the  act  except  the  one  which  provides  that  all  debts 
due  the  United  States,  and  all  taxes  and  assessments  under  the  laws  thereof,  shall  be  entitled 
to  priority  or  preference,  and  inasmuch  as  many  of  the  provisions  describing  the  rights, 
duties  and  obligations  of  creditors  are  in  their  nature  inapplicable  to  the  United  States,  and, 
if  held  to  include  the  United  States,  could  not  fail  to  become  a  constant  and  irremediable 
source  of  public  inconvenience  a^d  embarrassment    United  States  t;.  Herron,  20  Wall.,  391. 

g  2688.  The  United  States,  as  a  creditor,  are  not  affected  by  state  insolvent  laws,  dischaigiog 
debtors.    Glenn  v,  Humphreys,  4  Wash.,  424. 

652 


m  GEISERAL.  SS  2M4-S0M. 

g  9(tt4.  State  exemption  laws  oannot  apply  to  any  debt,  oUigatioD,  duty  or  liability  due 
from  a  citizen  to  the  United  States.    United  States  v..  Howell,  4  Hughes,  486. 

§  2dS6b  Though,  as  a  general  rule,  the  government  is  not  bound  by  a  statute  unless  expressly 
Bientioned  therein,  yet  it  is  bound  by  laws  of  remedy  and  process,  excepting  always  the  stalute 
of  limitations.  So  the  act  of  congress  adopting  the  modifications  of  the  law  of  imprison- 
ment for  debt  in  force  in  the  states,  binds  the  United  States,  though  they  are  not  named 
therein.    United  States  v,  Tetlow,  2  Low.,  161. 

g  2(t8^  The  statute  of  limitations  does  not  apply  to  the  government  in  an  action  brought 
by  it  in  its  own  courts,  imleas  it  is  expressly  named  therein.  Tnis  is  not  only  a  preroga- 
tive right,  but  it  may  be  derived  from  the  presumed  legislative  intent.  Where  the  govern- 
ment is  not  included,  either  expressly  or  by  necessary  implication,  it  ought  to  be  clear  from 
tiie  nature  of  the  mischief  to  be  redressed,  or  the  lang^uage  used,  that  the  government  itself 
was  in  the  contemplation  of  the  legislature,  before  a  court  would  be  authorized  to  put  such  an 
interpretation  upon  any  statute.  In  general,  acts  of  the  legislature  are  meant  to  regulate  and 
4irect  the  acts  and  rights  of  citizens,  and  in  most  cases  the  reasoning  applies  with  very  dif- 
ferent and  often  contrary  force  to  the  government  itself.  It  appears,  therefore,  to  be  a  safe 
rule,  founded  on  the  principles  of  the  common  law,  that  the  general  words  of  a  statute  ought 
not  to  include  the  government,  or  affect  its  rights,  unless  that  intention  be  dear  and  indis- 
putable upon  the  text  of  the  act.  United  States  v.  Hoar,  2  Mason,  818 ;  Smith  v.  United 
states,  5  Fet,  298;  United  States  v.  Hewee,  Orabbe,  811. 

§  2687.  A  state  statute  relating  to  the  payment  of  the  debts  of  deceased  persons,  which 
provides  for  the  exclusive  jurisdiction  of  the  state  probate  courts,  and  for  the  proof  of  debts 
against  the  deceased,  and  enacts  that  all  not  presented  within  a  certain  time  shall  be  barred, 
cannot  affect  claims  of  the  general  government,  though  it  may  apply  to  private  claims. 
Such  statute  cannot  affect  the  claims  of  the  government,  nor  affect  the  remedies  given  to  ft 
under  its  own  laws.  Such  a  rule  of  procedure  would  subject  the  action  of  the  federal 
^vernment  to  the  regulations  of  a  state  government.  United  States  v.  Backus,  6  McL., 
445. 

§  2688«  The  rule  that  the  government  is  not  bound  by  a  statute  unless  expressly  named 
cloes  not  apply  to  acts  of  legislation  which  lay  down  general  rules  for  procedure  in  civil  cases. 
The  express  exception  of  executors,  administrators  and  guardians  warrants  an  inf^'ence  that 
the  government  is  not  excepted.    Gkeen  v.  United  States,  9  Wall.,  655. 

§  2689.  The  general  rule  that  the  government  is  not  bound  by  a  statute  unless  named 
therein  does  not  apply  to  a  discharge  in  bankruptcy  of  a  surety  on  a  bond  of  a  public  officer. 
United  States  v.  Davis,  8  McL.,  485. 

g  26441.  The  contraots  of  the  government  with  respect  to  subjects  within  its  constitutional 
<XHnpetteocy  are  not  local,  and  confined  in  their  effect  and  operation  strictly  to  the  situs  of  the 
subjects  to  which  they  relate.  Within  the  provisions  prescribed  by  the  constitution,  and  by 
the  laws  enacted  in  accordance  with  the  constitution,  the  acts  and  powers  of  the  government  are 
to  be  interpreted  and  applied  so  as  to  create  and  maintain  a  system,  general,  equal  and  bene- 
ficial as  a  whole.  So  the  regulation  of  a  territorial  government,  that  no  trust  shall  result  in 
favor  of  a  person  who  furnishes  money  to  another  to  purchase  land  in  case  the  latter  shall 
take  title  in  his  own  name,  does  not  apply  to  sales  by  the  United  States  of  publio  lands 
within  such  territory.    Irvine  v.  Marshall,  20  How.,  568. 

§  2641.  B^pafnant  preTlsions.—  The  forty-eightii  section  of  the  Internal  Revenue  Act  of 
1864,  as  amended  by  the  act  of  1806,  enacts  that  **  All  goods,  wares,  merchandise,  articles  or 
objects,  on  which  taxes  are  imposed  by  the  provisions  of  law,  which  shall  be  found  in  the 
possession,  or  custody,  or  within  the  control,  of  any  person  or  persons  in  fraud  of  the  internal 
revenue  laws,  or  with  design  to  avoid  payment  of  said  taxes,  may  be  seized,  etc.,  and  shall 
be  forfeited  to  the  United  States."  The  forty-fifth  section  of  this  latter  act  provides  that 
"All  distilled  spirits  found  elsewhere  than  in  a  bonded  warehouse,  not  having  been  removed 
from  such  warehouse  according  to  law,  and  the  tax  imposed  by  law  not  having  been  paid, 
4ihall  be  forfeited."  Another  section  of  the  same  provides  for  forfeiture,  and  an  additional 
penalty  for  executing  false  and  fraudulent  bonds  for  the  purpose  of  drawing  spirits  from  any 
bonded  warrtKHise.  It  is  held  that,  as  there  is  nothing  incongruous  or  repugnant  between 
these  sections,  they  can  stand,  and  an  information  may  be  founded  on  both  or  either.  The 
Distilled  Spirita,  11  WaU.,  856. 

g  2642.  Public  acts.—  A  statute  legalizing  elections  held  by  the  people  of  a  certain  county 
•on  the  question  of  iseuing  the  negotiable  bonds  of  the  county  in  aid  of  certain  railroad  com- 
panies therein  named,  and  authorizing  all  the  townships  in  counties  lying  on  or  near  the  line 
•of  a  certain  railroad,  on  certain  specified  conditions,  to  subscribe  to  the  stock  of  that  com- 
pany, and  issue  their  negotiable  coupon  bonds  therefbr,  is  a  publio  aot.  Unity  v,  Burrage,* 
18  Otto,  447. 

8  2648.  Where  an  aot  is  declared  in  its  terms  to  be  a  public  aot,  it  cannot  be  said  that  aa 
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act  which  supplements  and  amends,  and  thereby  becomes  a  part  of  it,  is  a  private  and  not  a 
public  act.     IbicL 

§  2644.  A  public  law  is  notice  to  all  the  world,  and  all  persons  affected  by  obligations  in- 
curred thereunder  are  chargeable  with  notice  of  any  violation  thereof.  Boot  v,  Godard, 
8  McL.,  103;  The  Brig  Ann,  1  Gall,  64. 

§  2645.  Where  an  act  is  re-enacted  by  a  public  act  it  thereby  becomes  itself  a  public  act. 
Bank  of  Alexandria  v.  Young,  1  Cr.  C.  C,  460. 

§  2646.  Where  the  statute  makes  it  an  offense  to  steal  the  notes  of  any  particular  incorpo- 
rated bank,  the  statute  incorporating  such  bank  is  thereby  made  a  public  statute.  United 
States  V.  Porte,  1  Cr.  C.  C,  369. 

§  2647.  The  provision  of  an  act  of  incorporation,  that  it  should  be  considered  a  public  act, 
must  be  regarded  in  courts  of  justice,  and  its  provisions  noticed  without  being  specially 
pleaded,  as  would  be  necessary  if  the  act  were  private.    Beaty  v.  Knowler,  4  Pet.,  167. 

§  2648.  Private  aets. —  A  private  act  of  incorporation  cannot  affect  the  rights  of  individuals 
who  do  not  assent  to  it,  and  in  this  respect  it  is  considered  in  the  light  of  a  contract.  Assent 
to  such  an  act  may  be  implied  from  the  acceptance  of  benefits  arising  under  it     Ibid. 

§  2649.  The  recitals  in  a  private  act  bind  none  but  those  who  apply  for  it.  Branson  v, 
Wirth,  17  Wall.,  32. 

§  2650.  Effect  of  Yirginla  laws  in  northwest  territory.—  The  cession  by  Virginia  of  the 
territory  northwest  of  the  Ohio  to  the  United  States  being  completed  in  1784,  a  law  of  Vir- 
ginia passed  in  1785,  to  take  effect  in  1787,  was  never  in  force  in  such  territory.  McCool  v. 
Smith.  1  Black,  467. 

§  2651.  Operation  of  federal  laws  in  territory  of  Oregon.— When  congress,  in  organizing 
the  territory  of  Oregon,  declared  that  the  laws  of  the  United  States  should  be  in  force  in  said 
territory  ^*so  far  as  the  same,  or  any  provision  thereof,  may  be  applicable,"  it  did  not  mean 
that  any  particular  one  of  such  laws  should  be  enforced,  but  only  such  as  were  determined  "to 
be  applicable."  Under  this  state  of  things,  so  far  as  the  rights  of  persons  and  property  are 
concerned,  authority  is  necessarily  given  to  the  courts  to  decide  what  laws  are  applicable, 
and  what  not,  and  consequently  what  are  in  force  and  what  not.  Lownsdale  v.  City  of  Port- 
land, Deady,  10. 

§  2652.  In  derogation  of  eommon  rale.— Parties  cannot  claim  under  a  statute  which  dero- 
gates from  the  general  rule  of  law,  without  showing  a  strict  compliance  with  the  statute. 
In  re  Mernll,  12  Blatch.,  224. 

§  2658.  Limitation  aets  have  general  operation.—  Where  a  statute  of  limitations  is  not 
restricted  to  particular  causes  of  action,  but  provides  that  the  action,  by  its  technical  denom- 
ination, shall  be  barred  if  not  brought  within  a  limited  time,  every  cause  for  which  the 
action  may  be  prosecuted  is  within  the  statute.  And  such  a  general  state  statute  will  bar  an 
action  even  against  a  federal  officer  for  his  misconduct.    M'Cluny  v,  Silliman,  8  Pet.,  378. 

§  2654.  Entailment  of  real  estate. — The  provisions  of  the  constitution  of  Ohio,  and  acts 
passed  thereunder,  restraining  the  entailment  of  real  estate,  were  intended  to  apply  to  indi- 
viduals only,  and  not  to  corporations.     Perrin  v,  Carey,  34  How.,  496. 

§  2655.  Amendments. —  When  existing  laws  are  amended  by  enactments  that  such  a  sec- 
tion shall  read  in  an  altered  manner,  and  the  altered  section  contains  in  part  the  old  law,  and 
in  part  new  provisions,  the  latter  will  be  construed  to  relate  to  subsequent  acts,  and  the  for- 
mer will  be  considered  as  having  been  the  law  from  the  time  of  its  first  enactment ;  and  where 
there  is  no  express  repeal  of  the  law  as  it  stood  at  the  time  of  the  amendment,  the  law  will, 
in  the  absence  of  express  provisions  to  the  contrary,  be  deemed  to  apply  to,  and  to  govern 
the  validity  and  consequences  of,  acts  done  before  it  was  amended.  Especially  is  this  true 
where  the  amendatory  law  contains  provisions  fixing  the  period  of  its  retroaction  in  certain 
specified  cases,  for  this  leads  to  the  conclusion  that  no  retroactive  effect  was  intended  in  other 
cases.     Oxford  Iron  Company  r.  Slafter,  13  Blatch.,  456. 

§  2656.  The  repeal  of  an  old  law,  and  a  re-enactment  at  the  same  time  of  a  new  law,  incor- 
porating in  it  the  old  and  amendments  thereto,  does  not  interfere  with  the  continuous  opera- 
tion of  the  old  law.    Torrens  v.  Hammond,  4  Hughes,  605. 

§  2657.  By-laws  do  not  abrogate  eommon  law.— A  by-law,  punishing  the  setting  up  of  a 
gaming  table,  enacted  under  the  power  given  to  a  city  in  its  charter  to  *'  restrain  and  prohibit 
all  kinds  of  gaming,"  does  not  abrogate  the  common  law  offense.  United  States  v.  Holly,  3 
Cr.  C.  C,  659. 

§  2658.  Permissive  as  to  penalty. —  A  law  which  provides  that  a  person  committing  an 
offense  shall  be  liable  to  pay  a  certain  penalty  or  to  be  imprisoned,  is  permissive  and  not  im- 
perative in  its  terms,  and  a  court  may  select  one  penalty  and  not  the  other  in  the  exercise  of 
its  discretion.    United  States  v.  Foster,  3  Biss.,  456. 

§  2659.  Mandatory  and  directory. —  The  question  whether  a  statute  is  mandatory  depends 
on  whether  the  thing  directed  to  be  done  is  the  essence  of  the  thing  required ;  and  wh6re  the 
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words  of  a  statute  are  mandatory  in  form,  and  nothing  else  is  required,  and  without  this  the 
statute  would  be  utterly  inoperative,  it  will  be  held  to  be  mandatory.  In  re  Comstock,  & 
Saw.,  218. 

g  26G0.  It  seems  that  even  though  the  terms  of  a  statute  are  permissive  only,  and  mean  no 
more  than  words  generally  employed  in  statutes  imparting  a  grant  of  authority  or  power  to 
a  public  officer  to  do  a  certain  act.  still  it  is  well  settled  that  all  such  acts  are  to  be  construed 
as  mandatory  whenever  the  public  interest  or  individual  rights  call  for  the  exercise  of  the 
power  conferred.  Ralston  v,  Crittenden,  3  McC,  349;  Supervisors  v.  United  States,  4  Wall., 
435 ;  City  of  Galena  v.  Amy,  5  Wall.,  705. 

§  2661.  In  construing  an  act  of  congress,  a  distinction  is  to  be  observed  between  those 
things  which  are  of  the  essence  of  the  thing  to  be  done,  and  those  which  are  merely  accessory. 
If  the  affirmative  words  of  the  act  are  absolute,  explicit  and  peremptory,  and  show  that  no 
discretion  is  intended  to  be  given,  the  law  will  be  held  mandatory  and  not  directory. 
Henderson  v.  United  States, •  4  Ct.  CI.,  83. 

^  2662.  The  act  of  congress  of  June  3,  1863  (13  Statutes  at  Large,  411),  providing  that  all 
contracts  made  by  the  secretaries  of  war,  navy  or  the  interior,  or  by  officers  acting  under 
them,  shall  be  reduced  to  writing  and  returned  with  the  advertisements  and  proposals  to  the 
proper  office,  and  providing  penalties  for  failure  to  make  the  proper  returns,  is  mandatory, 
and  not  directory  merely ;  at  least  so  far  as  it  requires  that  the  contract  be  in  writing,  and  a 
verbal  contract  made  in  such  a  case  is  void.  Henderson  v.  United  States,*  4  Ct.  CL,  80 ;  Todd 
V.  United  States,*  Dev.,  44. 

g  2063.  When  statutory  requisitions,  prescribed  for  the  guidance  of  public  officers,  are  in* 
tended  for  the  protection  of  the  citizen,  and  to  prevent  a  sacrifice  of  his  property,  and  by  a 
disregard  of  which  his  rights  might  be  and  generally  would  be  injuriously  affected,  they  are 
not  directory  but  mandatory.  And  hence  the  provision  in  a  statute  that  the  sheriff,  in  sales 
for  delinquent  taxes,  shall  only  sell  the  smallest  quantity  of  the  property  which  any  purchaser 
will  take  and  pay  the  judgment  and  costs,  being  intended  for  the  protection  of  the  tax-payer, 
is  mandatory.     French  r.  Edwards,  13  Wall.,  506. 

§  2664.  A  statute  providing  that  a  board  of  pilot  commissioners  '*  may  appoint  a  secre- 
tary," and  defining  the  duties  of  such  secretary,  will  be  construed  to  be  mandatory,  when 
the  importance  of  the  duties  required  of  the  secretary,  both  to  the  public  and  individuals, 
manifests  an  intention  on  the  part  of  the  legislature  to  require  the  appointment  of  a  secre- 
tary.   The  California,  1  Saw.,  596. 

§  2665.  An  act  of  congress  authorizing  the  head  of  a  department  to  perform  an  act  is 
directory  and  not  mandatory.  Where  the  terms  of  an  act  leave  any  room  for  administrative 
discretion,  the  enactment  is  not  mandatory.  Mandatory  Statute,*  8  Op.  Att'y  Gen'l,  40;  id., 
43;  Construction  of  Statutes,  id.,  113;  United  States  v.  DeVisser,  10  Fed.  R.,  648. 

^  2666.  Publication  of  laws.—  In  a  country  governed  by  laws,  it  is  not  only  necessary  that 
they  be  passed  by  the  supreme  or  legislative  power,  but  that  they  be  published  to  the  people 
who  are  expected  to  obey  them.  The  manner  in  which  this  may  be  done  may  vary,  but 
whatever  mode  is  adopted,  it  should  be  such  as  to  afford  a  reasonable  opportunity  to  every 
person  who  is  to  be  affected  by  them,  of  being  as  early  as  possible  acquainted  with  thenu 
The  Ship  Cotton  Planter,  1  Paine,  37. 

§  2667.  A  law  authorizing  a  city  to  issue  bonds  for  the  stock  of  a  railroad  is  not  a  general 
law  within  the  meaning  of  the  constitutional  provision  which  provides  that  no  general  law 
shall  be  in  force  until  published,  and  an  issue  of  bonds  in  pursuance  of  such  an^  act  is  vali^, 
though  the  act  was  not  published  until  after  the  bonds  were  issued,  and  then  only  in  the 
volume  of  private  and  local  laws.     Luling  v.  City  of  Racine,  1  Biss.,  316. 

^  2668.  The  constitution  of  Wisconsin  of  1848  provides  that  no  general  law  shall  take 
effect  until  it  is  published.  In  1853  the  legislature  made  it  the  duty  of  the  secretary  of  state 
and  the  attorney -general  to  classify  the  laws,  separating  the  general  laws  from  the  private 
acts,  so  that  each  might  be  published  in  a  different  volume.  In  March,  1853,  the  legislature 
authorized  certain  counties  to  issue  bonds.  This  act  was  not  published  until  October,  when 
it  was  classified  by  the  above  officials  as  a  private  act,  and  in  the  mean  time  the  bonds  were 
issued.  It  was  held  that  the  classification  made  by  these  officers  made  the  act  a  private  one, 
and  that  it  must  be  considered  to  have  been  such  at  that  time,  although  the  supreme  court 
of  the  state  subsequently  decided  otherwise.    Havemeyer  t\  Iowa  County,*  3  Wall.,  394. 

§  2669.  Extraterritorial  force. —  The  laws  of  a  nation  do  not  extend  beyond  its  own  terri- 
tory, except  so  far  as  regards  its  citizens.  They  can  have  no  force  to  control  the  sovereignty 
or  rights  of  any  other  nation  within  its  own  jurisdiction.  And  however  general  and  compre- 
hensive the  phrases  used  in  our  municipal  laws  may  be,  they  must  always  be  restricted  in 
construction  to  places  and  persons  upon  whom  the  legislature  have  authority  and  jurisdiction. 
The  Apollon,  9  Wheat.,  362;  The  Celestine,  1  Biss.,  6;  De  Brimont  v,  Penniman,  10  Blatch.^ 
442. 
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g  2670.  The  bankrupt  law  of  a  foreign  country  is  incapable  of  operating  a  legal  transfer  of 
property  in  the  United  States.     Harrison  v,  Sterry,  5  Cr.,  803. 

§  2671.  Where  a  deed  of  lands  in  Missouri  was  made  in  New  York,  and  the  acknowledg- 
ment was  defective  according  to  the  laws  both  of  New  York  and  Missouri,  a  subsequent  cura- 
tive statute  of  New  York  was  held  ineffectual  to  remedy  the  defect,  as  it  could  have  no 
extraterritorial  operation.    Wright  v.  Taylor,  2  Dill.,  26. 

g  2672.  Circumstances  making  a  law  inoperatiye.— In  1802,  while  the  Wyandotte  Indians 
were  far  removed  from  civilization,  congress  passed  a  law  prohibiting  intercourse  with  all 
Indian  tribes  and  regulating  commerce  with  them,  except  such  tril^es  as  were  at  that  time 
time  surrounded  by  dense  white  settlements.  In  due  process  of  time  the  Wyandotte  reserva- 
tion was  restricted  and  became  surrounded  by  dense  settlements,  and  roads  were  opened 
through  the  re8ei*vation,  intercourse  was  carried  on  with  the  Indians  as  among  the  adjacent 
whites,  the  territory  was  erected  into  a  state,  a  county  was  organized,  including  the  reserva- 
tion, and  by  act  of  the  legislature  state  laws  were  extended  over  the  reservation.  Hetd,  that 
the  law  of  1802  was  rendered  inoperative  by  force  of  circumstances,  and  that  the  state  of 
things  existing  in  1885  having  been  produced  by  the  joint  action  of  the  state  and  the  federal 
governments,  it  must  be  presumed  that  as  to  this  tribe  the  latter  intended  to  abrogate  the 
law.     United  States  v,  Cisna,  1  McL.,  261. 

§  2678.  Law  eeases  to  be  operative  when  reasons  for  its  passage  cease.—  The  act  of  Feb- 
ruary 26,  1849,  which  gave  the  right  of  trial  by  jury  in  the  federal  courts  in  cases  arising  on 
the  lakes,  having  been  passed  on  the  mistaken  idea  that  the  admiralty  jurisdiction  of  the 
United  States  was  limited  to  tide  water,  the  act  itself,  including  the  clause  giving  the  right  of 
trial  by  jury,  became  inoperative  on  the  determination  of  falsity  of  the  assumption  on  which 
it  was  passed.     Gillet  v.  Pierce,  Brown,  654. 

§  2674.  Though  a  statute  may  not  be  repealed,  yet  it  may  become  inoperative  by  reason  of 
the  subject-matter  having  expired.  So  an  act  fixing  the  salary  of  the  consul  at  Algiers, 
which  was  at  that  time  an  independent  Mohammedan  country,  at  a  certain  sum,  became  in- 
operative when  the  country  became  a  colony  of  France,  and  the  salary  became  subject  to  the 
regulations  fixed  as  to  French  colonies.    Mahony  v.  United  States,*  8  Ct.  CI.,  156. 

§  2675.  Wairer  of  prorisions. —  Laws  founded  upon  public  policy  cannot  be  waived  or  ab- 
rogated by  stipulation  of  the  parties  to  a  contract.  So  a  contract  by  a  seaman  in  the  shipping 
articles  that  he  will  pay  for  all  medical  advice  and  medicines,  without  any  stipulation  that 
the  ship  shall  carry  a  medicine  chest  as  prescribed  by  act  of  congress,  is  void.  Harden  r. 
Gordon,  2  Mason,  559;  White  v.  Connecticut  Mutual  Life  Ins.  Co.,  4  Dill.,  182. 

§  2670.  Where  no  principle  of  public  policy  is  concerned,  a  party  is  at  liberty  to  waive  a 
statutory  provision  made  for  his  benefit,  but  the  intention  to  waive  such  benefit  should  be 
clear.  So  to  hold  that  a  party  waives  the  protection  of  a  statute  relating  to  life  insurance 
policies  by  simply  accepting  a  policy  of  the  form  in  use  before  the  statute  was  enacted,  and 
which  produced  the  evils  intended  to  be  obviated  by  the  statute,  would  be  to  defeat  the  pre- 
cise end  the  legislature  had  in  view,  and  to  perpetuate  the  mischief  and  nullify  the  remedy. 
White  V.  Connecticut  Mutual  Life  Ins.  Co.,  4  Dill.,  183. 

§2677.  Mistakes  in  statutes.—  A  plain  mistake  apparent  upon  the  face  of  a  statute,  which 
may  be  corrected  by  other  language  in  the  act,  is  not  fatal  But  in  an  act  renewing  a  patent, 
where  the  descriptive  words  constituted  the  very  essence  of  the  patent  to  be  renewed,  it  was 
held  that  tiie  description  must  be  so  clear  and  accurate  as  to  ref^  to  a  particular  patent,  and 
to  be  incapable  of  being  applied  to  any  other ;  and  that  a  mistake  in  the  date  of  the  patent 
referred  to  might  be  cured  by  a  correct  description,  and  thdt  a  correct  date  might  cure  a 
defective  description;  but  both  being  wrong  the  mistake  was  fatal.  Blanchard  v.  Sprague,* 
8  Sumn.,  279. 

§  267S.  If  there  is  a  plain  mistake  apparent  upon  the  face  of  an  act,  which  may  be  corrected 
by  other  language  in  the  act  itself,  the  mistake  is  not  fatal.  If  there  is  a  misnomer  in  the 
name  of  a  person  or  corporation  named  in  the  act,  the  mistake  is  not  fatal,  if  the  person 
really  intended  can  be  collected  from  the  terms  of  the  act.    Ibid. 

§2670.  The  mistakes  of  a  transcriber  or  printer  cannot  change  the  law ;  and  where  the 
original  manuscript  of  an  act  as  enrolled  differs  from  the  published  copies,  the  latter  must 
give  way  to  the  former.  But  where  the  mistake  is  not  discovered  for  many  years,  and  two 
successive  legislatures  enact  new  codes,  adopting  in  each  case  the  act  as  published,  the  pub- 
lished copy  is  thus  made  the  declared  will  of  the  legislature,  and  the  manuscript  can  afford 
no  evidence  of  what  the  law  is.  Pease  v.  Peck,*  18  How.,  595 ;  S.  C,  Peck  v.  Pease,*  5  MeL., 
486. 

§  2680.  Renewal  of  patent. —  In  a  statute  renewing  a  patent  the  descriptive  words  consti- 
tute the  very  essence  of  the  patent  which  is  to  be  renewed.  Unless  the  description  is  so  clear 
and  accurate  as  to  refer  to  a  particular  patent,  and  to  be  incapable  of  being  applied  to  any 
other,  the  mistake  is  fataL    So  where  a  statute,  the  object  of  which  was  to  prolong  a  patent, 
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recited  a  patent  granted  as  of  a  different  date  from  the  one  alleged  to  have  been  pontemplated, 
and  as  covering  an  invention  of  **a  machine  for  turning  or  cutting  irregular  forms,"  whereas 
the  one  alleged  to  have  been  contemplated  covered  an  invention  of  ''an  engine  for  turning  or 
cutting  irregular  forms,  out  of  wood,  iron,  brass  or  other  material  or  substance,  which  can  be 
cut  by  ordinary  tools,  called  Blancbard*s  self -directing  machine,'*  the  mistake,  not  being  cured 
by  any  other  words  apparent  in  the  act,  was  held  to  be  fatal,  although  the  act  renewed  the 
patent  from  the  very  day  referred  to  as  tlie  date  of  the  original  patent.  Blanchard  v»  Sprague,* 
8  Sumn.,  280. 

§  2681.  May  be  revived.—  Congress  may  revive  an  act  which  has  expired  by  its  own  lim- 
itation. It  may  make  such  revival  dependent  upon  the  happening  of  a  future  event,  the 
occurrence  of  such  event  to  be  declared  by  executive  proclamation.  If  the  reviving  act  de- 
clares that  the  original  act  "shall  be  revived  and  have  full  force  and  operation,"  its  opera- 
tion begins  at  the  time  of  the  passage  of  the  reviviug  act,  and  not  from  the  date  of  the 
executive  proclamation.    Cargo  of  Brig  Aurora  v.  United  States,*  7  Cranch,  383. 

2.  Enactment  of  Laws. 

%  2683.  Requirement  as  to  style  of  laws  merely  directory.—  The  constitution  of  a  state 
declares  that  the  style  of  the  laws  shall  be:  **  It  is  enacted  by  the  general  assembly  as  follows.*' 
Held,  that  even  if  this  is  more  than  simply  directory,  it  cannot  be  held  to  apply  to  joint  reso- 
lutions.    Hoyt  V,  Sprague,  13  Otto,  635. 

§  2683.  Proof  of  existence  of  law.-^  The  different  states,  by  their  constitutions  and  laws, 
prescribe  what  shall  be  conclusive  evidence  of  the  existence  or  non-existence  of  a  statute ; 
but  the  question  of  such  existence  or  non-existence  being  a  judicial  one  in  its  nature,  the 
mode  of  ascertaining  and  using  that  evidence  must  rest  in  the  sound  discretion  of  the  court 
on  which  the  duty  in  a  particular  case  depends^  Town  of  South  Ottawa  v,  Perkins,  4  Otto, 
2i9. 

g  2684.  Bills  for  raising  rerenne. —  A  bill  establishing  rates  of  i)ostage  is  not  a  bill  for 
raising  revenue  within  the  meaning  of  the  constitutional  provision,  requiring  bills  for  rais- 
ing revenue  to  originate  in  the  house  of  representatives.  The  clause  in  the  act  of  March  8, 
1875,  increasing  the  rate  of  x>ostage  upon  certain  matter,  is  not,  therefore,  unconstitutional, 
because  it  originated  in  the  senate,  and  was  not  an  amendment  to  a  bill  for  raising  revenue 
originating  in  the  house  of  representatives.     Uhited  States  t\  James,*  13  Blatch.,  207. 

^  2685.  €oarts  cannot  inquire  into  minority  by  which  act  was  passed.—  It  seems  that 
when  an  act  appears  to  have  the  requisite  congressional  sanctions,  the  majority  by  which  it 
passed  cannot  be  inquired  into  by  the  courts.     Falconer  v,  Campbell,  3  McL.,  200. 

§  2686.  Jonrilals  may  be  eonsnlted  by  courts.—  By  the  law  of  the  state  of  Illinois,  as  often 
declared  by  the  supreme  court  of  that  state,  the  provisions  of  the  constitution  of  184S,  requir- 
ing each  house  of  the  legislature  to  keep  and  publish  a  journal  of  its  proceedings,  and,  on  the 
final  passage  of  all  bills,  to  take  the  vote  by  ayes  and  noes,  and  ordainiog  that  no  bill  shall 
become  a  law  without  the  concurrence  of  a  majority  of  all  the  members  elect  of  each  house. 
are  not  merely  directory ;  but  if  the  journals,  being  produced  or  proved,  fail  to  show  that  an 
act  has  been  passed  in  the  mode  prescribed  by  the  constitution,  the  presumption  of  its  validity, 
arising  from  the  signatures  of  the  presiding  officers  and  of  the  executive,  is  overthrown,  and 
th^act  is  void.    Post  v.  Supervisors,*  15  Otto,  667. 

§  2687.  Whether  a  seeming  act  of  the  legislature  is  or  is  not  a  law  is  a  judicial  question  to 
be  determined  by  the  court,  and  not  a  question  of  fact  to  be  tried  by  a  jury.     Ibid. 

§  2688.  It  is  not  allowed  to  go  behind  the  written  law  itself  for  the  purpose  of  ascertaining 
what  the  law  is.  An  act  of  congress  examined  and  compared  by  the  proper  officers,  approved 
by  the  president,  and  enrolled  in  the  department  of  state,  cannot  afterwards  be  impugned  by 
evidence  to  alter  or  contradict  it.  It  imports  the  absolute  verity  of  a  record,  at  least  so  far 
•that  no  extrinsic  proof  can  be  received  to  erase  one  thing  from  it  or  to  interpolate  another 
into  it.  If  there  be  an  apparent  conflict  between  the  journals  and  the  law  as  finally  approved 
and  enrolled,  the  journals  have  no  claim  to  superior  authenticity.  Acts  of  congress  must  be 
taken  as  they  are  found,  without  addition  or  diminution.  Thompson's  Case,*  9  Op.  Att*y 
Qen\  3.     Contra,  Reed  c.  Clark,  8  McL.,  480. 

S  2689.  Under  the  laws  of  Illinois  the  journals  of  the  legislature  may  be  resorted  to  for  the 
purpose  of  overthrowing  the  prima  facie  evidence  of  the  constitutional  enactment  of  a  law, 
famished  by  the  signatures  of  the  presiding  officers  of  both  houses.  Walnut  v.  Wade,  13 
Otto,  689. 

§  2690.  Under  the  decisions  of  the  supreme  court  of  Illinois  it  is  necessary  to  the  validity 
of  a  statute  of  that  state  that  it  appear  by  the  legislative  journals  that  it  was  duly  passed  in 
the  manner  prescribed  by  the  constitution.  The  journal,  being  made  up  under  the  immedi- 
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ate  direction  of  the  house,  is  presumed  to  contain  a  full  and  complete  history  of  its  proceed- 
ings. If  a  certain  act  received  the  constitutional  assent,  it  will  so  appear  upon  the  face  of  the 
journal.  When  a  contest  arises  whether  an  act  was  passed,  the  journal  may  be  appealed  to 
to  settle  it.    Town  of  South  Ottawa  v.  Perkins,  4  Otto,  263. 

§2691.  Whether  territorial  laws  were  properly  passed. —  The  courts  have  power  to  go 
behind  the  printed  volume  of  the  laws  of  a  territory,  duly  certified  by  the  territorial  secre- 
tary, to  ascertain  whether  those  laws  were  passed  in  accordance  with  the  provisions  of  the 
act  of  congress  organizing  the  territory.     Brown  v.  Nash,*  1  Wyom.  Ty,  85. 

g  2692.  Clerical  omissions.—  Where  a  bill  with  a  certain  title,  and  known  by  a  certain 
number,  is  passed  by  one  house  of  the  legislature,  and  a  bill  with  the  same  number  and  a 
clerical  omission  in  the  title  is  passed  by  the  other  house,  and  there  can  exist  no  doubt  as  to 
the  identity  of  the  bills,  the  omission  mentioned  will  not  invalidate  the  law.  Walnut  v. 
Wade,  13  Otto,  689. 

§  2698.  Tote  of  speaker. —  In  the  passage  of  a  law  by  a  territorial  legislature  against  the 
objections  of  the  governor,  eleven  members  were  present,  including  the  speaker.  The  speaker 
having  been  excused  from  voting,  seven  voted  for  and  three  against  the  passage  of  the  law. 
The  speaker  retained  his  chair  and  announced  the  vote  to  be  in  the  affirmative.  It  was  held 
that  the  speaker  must  be  counted  in  determining  the  necessary  two-thirds,  and  that  the  nec- 
essary two-thirds  was  not  cast  in  favor  of  the  law.  Brown  ^  Nash,*  1  Wyom.  Tj,  85;  Union 
Pac,  R.  Ck),  V,  Carr,*  1  Wyom.  Ty,  96. 


3.  Approval. 

SlTMMARY  —  Date  may  be  proved,  ^  2694,  2695. 

8  2694.  The  president  in  approving  a  bill  gave  the  date  of  his  approval  as  January  24,  with- 
out giving  the  year.  Held,  that  extrinsic  evidence  was  admissible  to  show  the  date  of  the 
approval,  i  Gardner  v.  The  Collector,  §§  2696-2703. 

8  2695.  In  approving  a  bill  the  president  is  required  to  do  nothing  more  than  to  sign  it. 
Ibid. 

[Notes.—  See  §  2704.] 

GARDNER  v.  THE  COLLECTOR. 
(6  Wallace,  499-511.     1867.) 

Ereor  to  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  An  act  was  passed  by  congress  raising  the  duty  on 
tea  from  fifteen  to  twenty  cents  per  pound.  It  was  approved  by  the  poesident 
thus:  "  Approved  December  24.  Abraham  Lincoln."  In  point  of  fact  the 
bill  was  approved  December  24,  1861.  The  enrolled  statute  with  the  presi- 
dent's approval  was  filed  in  the  office  of  the  secretary  of  state  December  26, 
1861.  In  1864  Gardner  insisted  that  the  proper  duty  on  some  tea  which  he 
had  imported  was  fifteen  cents  a  pound,  but  paid  the  twenty  cents  per  poond 
duty  under  protest,  and  sued  the  collector.     There  was  judgment  against  him. 

Opinion  by  Mr.  Justice  Miller. 

The  date  of  the  president's  approval  of  the  bill  is  undoubtedly  the  date  at 
which  it  became  a  law,  if  it  ever  did.  In  the  volume  of  the  statutes  now  be- 
fore us,  published  in  1863,  the  approval  is  dated  December  24th  [1861],  but  the 
figures  1861  are  in  brackets,  by  which  it  is  understood  that  no  such  figures  are 
found  in  the  original  enrolled  act  on  file  in  the  department  of  state.  And  it 
is  conceded  that,  on  inspection,  the  roll  shows  on  the  face  of  the  bill  no  other 
date  for  the  approval  of  the  president  than  the  day  of  the  month  already 
stated.  It  is  not  denied  that  the  president's  signature  to  the  bill  is  genuine,  and 
that  he  did  approve  it.  The  volume  of  the  United  States  Statutes  at  Large, 
which  contains  this  act,  was  published  by  authority  the  year  before  the  entry 
was  made  of  his  tea  by  the  plaintiff.  The  record  kept  in  the  office  of  the  sec- 
retary of  state  shows  that  this  enrolled  statute,  with  the  president's  approvi^ 
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on  it,  was  filed  in  that  office  December  26,  18C1,  The  journal  of  the  house  of 
representatives  in  congress  shows  that  a  message  was  received  from  the  presN 
dent,  January  6,  1862,  stating  that  on  the  24:th  day  of  the  preceding  month  he 
had  approved  this  bill.  So  that,  if  we  can  look  to  any  of  these  sources  of  in- 
formation, the  court  can  have  no  doubt  that  the  bill  was  in  force  as  a  statute 
at  the  time  the  duties  on  plaintiff's  tea  became  chargeable. 

The  whole  of  the  very  able  and  ingenious  argument  of  counsel  for  plaintiff 
rests  on  these  two  propositions, as  stated  in  his  own  language:  '^  That  the  pres- 
ident alone  can  make  the  record  which  is  to  show  the  date  of  his  approval; 
and  that  if  the  president's  record  is  defective  in  respect  to  the  year  when  it 
was  made,  no  resort  can  be  had  to  extrinsic  evidence  to  supply  that  defect." 
The  first  of  these  propositions  assumes  that  no  act  of  congress  can  become  a 
valid  statute,  unless  some  official  written  statement  is  found  in  it  of  the  precise 
date  when  the  president  approved  it,  and  that  it  is  a  part  of  the  duty  of  the 
president  to  make  this  statement;  a  duty  so  important  that  unless  made  by 
him,  and  by  no  one  else,  all  the  previous  proceedings  of  the  two  houses  of  con- 
gress, and  the  approval  of  the  president,  and  his  signature  attesting  that  ap- 
proval, are  all  vain  and  nugatory.  We  should  reasonably  expect  to  find  a  duty 
so  very  important  as  this,  the  neglect  of  which  is  followed  by  such  serious  con- 
sequences, prescribed  by  some  positive  and  express  provision  of  the  constitu- 
tion, or,  at  least,  by  some  act  of  congress. 

§  2696.  The  duty  of  the  president  with  reference  to  bills  presented  for  his 
signature. 

The  only  duty  required  of  the  president  by  the  constitution  in  regard  to  a 
bill  which  he  approves  is,  that  he  shall  sign  it.  Nothing  more.  The  simple 
signing  his  name  at  the  appropriate  place  is  the  one  act  which  the  constitution 
requires  of  him  as  the  evidence  of  his  approval,  and  upon  his  performance  of 
this  act  the  bill  becomes  a  law.  ^'  Every  bill  which  shall  have  passed  the  house 
of  representatives  and  the  senate  shall,  before  it  becomes  a  law,  be  presented 
to  the  president  of  the  United  States;  if  he  approve,  he  shall  sign  it;  but  if  not, 
he  shall  return  it,  with  his  objections,  to  that  bouse  in  which  it  shall  have  orig- 
inated." "If  any  bill  shall  not  bo  returned  by  the  president  within  ten  days 
(Sunday  excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall  be 
a  law  in  like  manner  as  if  he  had  signed  it."  Here  are  two  courses  of  action 
by  the  president  in  reference  to  a  bill  presented  to  him,  each  of  which  results 
in  the  bill  becoming  a  law.  One  of  them  is  by  signing  the  bill  within  ten  days, 
and  the  other  is  by  keeping  it  ten  days,  and  refusing  to  sign  it.  Even  in  the 
event  of  his  approving  the  bill,  it  is  not  required  that  he  shall  write  on  the  bill 
the  word  approved,  nor  that  he  shall  date  it. 

§  2697.  It  is  not  the  ditty  of  the  president  to  date  his  approval  qf  a  hill. 

If  a  date  by  the  president  is  essential  to  the  validity  of  the  statute,  it  must 
be  as  essential  when  he  retains  the  bill  and  fails  to  sign  it  as  when  he  signs  it. 
It  is  his  action  in  retaining  the  bill  for  ten  days  which  makes  it  a  law  as  much 
as  it  is  in  signing  it.  Yet,  in  the  latter  case,  no  evidence  is  required  of  the 
president,  either  by  the  constitution  or  in  actual  practice,  to  show  that  he  had 
ever  received  or  considered  the  bill.  It  is  not  possible,  therefore,  to  hold  that 
the  constitution,  either  expressly  or  by  just  implication,  imposes  upon  the 
president  the  duty  of  affixing  a  date  to  his  signature  to  a  bill.  Nor  does  any 
act  of  congress  require  him  to  do  this.  The  statutes  of  September  15,  1789, 
and  of  July  7,  1838,  so  far  from  requiring  the  president  to  affix  a  date  to  his 
act  of  signing  bills,  provide  another  means  of  ascertaining  when  a  statute  takes 
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effect,  namely,  by  finding  it  on  file  in  the  office  of  the  secretary  of  dtate,  for  by 
this  statute  all  such  bills,  orders,  resolutions  or  votes  of  congress  as  shall  become 
laws,  or  shall  take  effect,  are  to  be  received  from  the  president  and  filed  in  that 
office.  The  duty,  then,  of  making  such  memorandums  as  shall  show  when 
they  were  received  by  this  department,  in  which  the  rolls  are  to  remain  per- 
manently, and  where  alone  they  can  be  inspected,  is  much  clearer  than  any 
such  duty  on  the  part  of  the  president.  As  the  only  valuable  purpose  of 
having  a  date  is  to  determine  when  the  statute  takes  effect,  it  is  reasonable  that 
this  should  be  made  by  the  officer  who  receives  it  from  the  president  forthwith, 
and  who  is  to  be  the  future  custodian  of  the  statute  —  who  alone  can  give  cer- 
tified copies  of  it,  and  from  whose  office  the  legally  authorized  publisher  re- 
ceives the  copy  from  which  it  is  printed. 

§  2698.  analogy  of  the  English  practice. 

If  neither  the  constitution  nor  tlie  statutes  impose  this  duty  upon  the  presi- 
dent, we  are  equally  unable  to  find  anything  in  the  practice  of  the  English 
parliament  to  sustain  this  view.  The  custom  there  anciently  was  for  the  en- 
rolled bill,  on  receiving  the  assent  of  the  king,  generally  given  by  commission 
in  parliament,  to  be  delivered,  with  the  statement  of  this  fact  indorsed  on  it, 
to  the  clerk  of  parliament.  From  thence  transcripts  were  sent  to  the  sheriffs 
of  the  counties,  who  were  ordered  to  proclaim  them  in  their  county  courts, 
where  the  transcripts  were  filed  for  reference.  Since  the  art  of  printing,  this 
latter  custom  has  been  abandoned.  But  an  act  of  33  George  III.,  ch.  15,  re- 
quires the  clerk  of  parliament  to  indorse  the  date  of  the  king's  approval  upon 
the  roll  of  each  statute,  which  is  to  be  the  date  from  which  it  shall  take  effect 
Bacon's  Abr.  Stat.,  letter  C.  The  enactment  of  such  a  statute  shows  that  no 
rule  had  previously  existed,  that  the  date  was  affixed  by  the  king  or  by  the 
commissioners  who,  in  his  name,  gave  his  assent  to  the  bill. 

§  2699.  The  courts  take  judicial  notice  of  priblic  statutes. 

The  second  proposition,  that  "  if  the  president's  record  is  defective  in  respect 
to  the  year  when  it  was  made,  no  resort  can  be  had  to  extrinsic  evidence  to 
supply  that  defect,"  is  still  more  at  variance  with  both  principle  and  authority 
than  the  one  we  have  just  considered.  The  statute  under  consideration  is  a 
public  statute,  as  distinguished  from  a  private  statute.  It  is  one  of  which  the 
courts  take  judicial  notice,  without  proof,  and,  therefore,  the  use  of  the  words 
"  extrinsic  evidence  "  are  inappropriate.  Such  statutes  are  not  proved  as  issues 
of  fact  as  private  statutes  are.  But  if  we  suppose  the  phrase  to  have  been 
used  to  express  the  sources  of  information  to  which  the  court  may  resort,  the 
proposition  is  still  inadmissible. 

§  2700.  The  dates  of  written  contracts  may  he  contradicted  hy  parol  proof 

In  point  of  moral  force  in  producing  conviction  in  the  mind  that  a  bill  was 

signed  on  a  given  daj',  there  may  be  often  found  stronger  evidence  than  the 

date  accompanying  the  signature.     It  is  general  experience  that  mistakes  are 

often  made  in  such  dates.     So  well  is  this  understood  that  the  general  rale  of 

law,  that  parol  evidence  cannot  be  received  to  contradict  a  written  contract, 

does  not  apply  to  the  date,  which,  though  forming  a  part  of  the  written  instru* 

ment„may  be  contradicted  whenever  it  is  material  to  the  issue  to  do  so.    So 

also  written  contracts,  or  other  instruments  having  no  date  on  their  face,  may 

have  the  time  of  their  execution  proved  by  parol  or  other  competent  iestimonj. 

It  is  believed  that  this  principle  would  be  applicable  to  any  instrument  in  writ« 

ing  offered  to  a  jury  on  an  issue  of  fact  even  if  it  were  a  private  statute, 

always  requiring,  however,  the  best  evidence  of  the  date  that  exists.    But  the 
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argument  we  are  considering  imposes  upon  the  judges  who  are  to  take  judicial 
notice  of  a  statute,  a  more  limited  range  of  search  for  information  than  that 
which  is  open  to  a  jury,  when  the  rule  of  judicial  notice,  as.  we  shall  show 
hereafter,  was  adopted  for  the  purpose  of  enlarging  it. 

§  2701*  The  judicial  notice  of  the  courts  extencUi  not  only  to  the  existence  of 
the  statute^  hut  to  the  time  it  takes  effect  and  to  its  construction. 

The  record  of  the  secretary  of  state  of  the  time  of  filing  such  a  paper,  the 
journals  of  the  two  houses  of  congress,  the  message  of  the  president,  and 
other  circumstantial  facts,  may  produce  stronger  conviction  of  the  day  and  of 
the  year  in  which  the  bill  was  signed  than  the  date  affixed  by  the  president. 
There  is  no  reason,  then,  on  sound  principle,  why  the  court  should  confine 
itself  to  the  date  made  by  the  president,  or,  if  he  has  made  none,  should  reject 
all  other  sources  of  knowledge.  The  judicial  notice  of  the  court  must  extend 
not  only  to  the  existence  of  the  statute,  but  to  the  time  at  which  it  takes  effect, 
and  to  its  true  construction.  This  view  of  the  subject  is  well  supported  by 
authority. 

§  2702.  Authorities  cited. 

In  the  learned  work  of  Mr.  Dwarris  on  Statutes,  p.  467,  we  are  told  that  the 
principal  reason  of  the  rule  that  the  courts  should  take  judicial  notice  of  pub- 
lic statutes,  and  should  not  permit  them  to  be  put  in  issue  as  private  statutes 
are,  was  that  many  ancient  statutes  were  no  longer  to  be  found,  which  yet  were 
within  the  time  of  legal  memory,  and  could  not,  therefore,  be  treated  as  com- 
mon law.  In  order  to  prevent  their  existence  being  brought  to  the  test  of  proof 
by  record,  the  principle  was  adopted  that  the  court  should  take  notice  of  them, 
and  that  the  judges  are  to  inform  themselves  in  the  best  way  they  can. 

This  is  confirmed  by  Sir  Matthew  Hale  in  his  History  of  the  Common  Law, 
pp.  14,  16.  Alluding  to  these  statutes,  of  which  there  are  many  that  are  no 
longer  to  be  found  among  the  rolls,  he  says:  ''An  act  of  parliament,  made 
within  the  time  of  memory,  loses  not  its  being*  so,  because  not  extant  of  record, 
especially  if  it  be  a  general  act  of  parliament.  For  of  general  acts  of  parlia- 
ment the  courts  of  common  law  are  to  take  notice  without  pleading  them. 
And  such  acts  shall  never  be  put  to  be  tried  by  the  record  upon  an  issue  of 
nrd  tiel  record^  but  it  shall  be  tried  by  the  court,  who,  if  there  be  any  difficulty 
or  uncertainty  touching  it,  or  the  right  of  pleading  it,  are  to  use,  for  their 
information,  ancient  copies,  transcripts,  books,  pleadings  and  memorials,  to 
inform  themselves,  but  not  to  admit  the  same  to  be  put  in  issue  by  a  plea  of 
nvl  tiel  record.  For,  as  shall  be  shown  hereafter,  there  are  many  old  statutes 
which  are  admitted,  and  obtain  as  such,  though  there  be  no  record,  at  this  day, 
extant  thereof;  nor  yet  any  other  written  evidence  of  the  same  but  which  is  in 
a  manner  only  traditional,  as,  namely,  ancient  and  modern  books  of  pleading, 
and  the  common  received  opinion  and  reputation  and  approbation  of  the  judges 
'learned  in  the  law."  See  1  Kent's  Com.,  460;  Sedgwick  on  Stat,  and  Const. 
L.,  34. 

Lord  Coke  (4  Institutes,  26),  giving  an  account  of  the  manner  in  which  the 
statutes  were  formerly  published  in  the  county  courts,  in  regard  to  which  he 
had  made  diligent  search,  observes  that,  ^^  although  proclamation  be  not  made 
in  the  county,  every  one  is  bound  to  take  notice  of  that  which  is  done  in  parlia- 
ment, for,  as  soon  as  parliament  hath  concluded  anything,  the  law  intends  that 
every  person  hath  notice  thereof,  for  the  parliament  represents  the  body  of  the 
whole  realm,  and,  therefore,  it  is  not  requisite  that  any  proclamation  be  made, 
seeing  the  statute  took  effect  before."    If  this  proposition  be  sound,  of  which 
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there  seems  to  be  no  reason  to  doubt,  how  can  it  be  held  that  the  judges,  npon 
whom  is  imposed  the  burden  of  deciding  what  the  legislative  body  has  done, 
when  it  is  in  dispute,  are  debarred  from  resorting  to  the  written  record  which 
that  body  makes  of  its  proceedings  in  regard  to  any  particular  statute. 

The  courts  of  last  resort  in  several  of  the  states  have  expressly  decided  that 
this  may  be  done.  Purdy  v.  People,  4  Hill,  384;  De  Bow  v.  People,  1  Denio,  9; 
Spangler  v.  Jacoby,  14  111.,  297;  Young  v.  Thomson,  14  id.,  297;  Speer  v. 
Plank  Road,  22  Penn.  St.,  376;  Matter  of  Welman,  20  Vt.,  656;  Supervisors 
V.  Heenan,  2  Minn.,  330;  Fowler  v.  Pierce,  2  Cal.,  151.  In  the  Prince's  Case, 
8  Rep.,  28,  the  rule  on  this  subject  is  laid  down  by  the  court  in  the  following 
language:  ^'  As  to  the  fourth  point,  it  was  resolved  that,  against  a  general  act 
of  parliament,  or  such  whereof  the  judges  ex  officio  ought  to  take  notice,  the 
other  party  cannot  plead  nid  tiel  record^  for  of  such  acts  the  judges  ought 
to  take  notice.  But  if  it  be  raisrecited  the  party  ought  to  demur  in  law  upon 
it.  And  in  that  case  the  law  is  grounded  upon  great  reason;  for  God  forbid, if 
the  record  of  such  acts  should  be  lost,  or  consumed  by  tire  or  other  means, 
that  it  should  be  to  the  general  prejudice  of  the  commonwealth,  but  rather, 
although  it  be  lost  or  consumed,  the  judges  either  by  the  printed  copy,  or  by 
the  record  in  which  it  was  pleaded,  or  by  other  means,  may  inform  themselves 
of  it."  In  this  case  the  lord  chancellor  was  assisted  by  a  judge  from  each  of 
the  common  law  courts,  of  whom  Coke  was  one,  and  the  decision  as  reported 
by  him,  and  the  reason  on  which  it  was  founded,  are  entitled  to  the  highest 
consideration. 

§  2703.  The  rule  hy  which  courts  take  judicial  notice  of  statutes. 

We  are  of  opinion,  therefore,  on  principle  as  well  as  authority,  that  when- 
ever a  question  arises  in  a  court  of  law  of  the  existence  of  a  statute,  or  of  the 
time  when  a  statute  took  effect,  or  of  the  precise  terms  of  a  statute,  the  judges 
who  are  called  upon  to  decide  it  have  a  right  to  resort  to  any  source  of  infor- 
mation which  in  its  nature  is  capable  of  conveying  to  the  judicial  mind  a  clear 
and  satisfactory  answer  to  such  question;  always  seeking  iirst  for  that  which 
in  its  nature  is  most  appropriate,  unless  the  positive  law  has  enacted  a  different 
rule.  Judgment  ajhrmed. 

§2704.  The  constitution  of  Illinois  provides  as  foUows:  ''Every  bill  which  shall  have 
passed  the  senate  and  house  of  representatives  shall,  before  it  becomes  a  law,  be  presented  to 
the  governor;  if  he  approve,  he  shall  sign  it ;  but  if  not,  he  shall  return  it,  with  his  objections, 
to  the  house  in  which  it  shall  have  originated ;  and  the  said  house  shall  enter  the  objections 
at  large  on  their  journal,  and  proceed  to  reconsider  it.  .  .  .  If  any  bill  shall  not  be 
returned  by  tlie  governor  within  ten  days  (Sundays  excepted)  after  it  shall  have  been  presented 
to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the  general  as- 
sembly shall,  by  their  adjournment,  prevent  its  return ;  in  which  case  the  said  bill  shall  be 
returned  on  the  first  day  of  the  meeting  of  the  general  assembly  after  the  expiration  of  said 
ten  days,  or  be  a  law."  Held,  that  a  bill  passed  by  both  houses,  and  presented  to  the  gov- 
ernor before  the  legislature  adjourns,  becomes  a  law  when  signed  by  the  governor  after  theses-, 
sion  of  the  legislature  has  been  terminated  by  an  adjournment,  but  within  ten  days  from  its 
presentation  to  him.    Seven  Hickory  t;.  Ellery,*  13  Otto,  423. 

i.  Time  of  Taking  Effect 
Summary  —  Take  effect  from  time  of  approval,  §§  2705-2707. 

§  2705.  On  the  8d  day  of  March,  1875,  an  act  of  congress  was  passed  increasing  the  tax  on 
tobacco  from  twenty  to  twenty-four  cents  per  pound.  On  the  same  day,  but  before  the  presi- 
dent approved  the  bill,  parties  owning  tobacco  paid  the  tax  of  twenty  cents  per  pound.  Hd(L 
that  the  act  took  effect  from  the  time  it  was  approved  by  the  president,  and  the  parties  were 
not  liable  for  the  additional  four  cents  per  pound.    Burgess  v,  Salmon,  §§  2708-2711. 
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^  2700.  An  act  of  congress  takes  effect  from  the  time  of  its  approval  by  the  president.  In 
re  Richardson,  g§  2713-2714;  Burgess  v.  Salmon,  §§  270^2711. 

g  2707.  A  petition  in  bankruptcy  was  filed  on  the  3d  day  of  March,  1843,  about  noon. 
Hddf  that  the  court  had  jurisdiction  of  the  proceedings,  and  that  such  jurisdiction  was  not 
divested  or  affected  by  the  act  of  the  same  day  repealing  the  bankrupt  act,  which  was  passed, 
and  approved  by  the  president,  late  in  the  evening  of  that  day.    Ibid. 

[Notes.— See  §§  2715-2736.] 

BURGESS  V,  SALMON. 
(7  Otto,  381-385.    1878.) 

Ebbob  to  U.  S.  Circuit  Court,  Eastern  District  of  Virginia. 

Opinion  by  Mb.  Justice  Hunt. 

Statement  of  Facfs. —  The  facts  of  this  case,  as  agreed  upon,  were  these: 
That  Burgess  was  collector  of  internal  revenue  for  the  third  collection  district 
of  Virginia,  and  in  that  capacity  exacted  from  and  received  of  Salmon  &  Han- 
oock,  and  paid  into  the  treasury  of  the  United  States,  the  sum  of  $3Y7.80  as  an 
additional  tax  of  four  cents  a  pound  on  a  quantity  of  tobacco  belonging  to 
them.  It  was  thus  exacted  on  the  3d  day  of  March,  1875,  under  the  act  of 
that  date,  which  provides  as  follows:  '^Tbat  section  8368  of  the  Revised  Stat- 
utes be  amended  by  striking  out  the  words  'twenty  cents  a  pound,'  and  inserting 
in  lieu  thereof  the  words  '  twenty-four  cents  a  pound.'  "  .  .  .  "  Provided^ 
that  the  increase  of  tax  herein  provided  for  shall  not  apply  to  tobacco  on  which 
the  tax  under  existing  laws  shall  have  been  paid  when  this  act  takes  effect." 
18  Stat.,  339. 

The  act  contains  also  the  provision  following,  viz. :  "  Every  person  who  re- 
moves from  his  manufactory  tobacco  without  the  proper  stamp  being  affixed 
and  canceled  .  .  .  shall  for  each  offense  be  fined  not  less  than  $1,000  and 
not  more  than  $5,000,  and  be  imprisoned  not  less  than  one  year  and  not  more 
than  two  years." 

The  tobacco  in  question  was  stamped,  sold  and  removed  for  consumption  or 
u  se  from  the  place  of  manufacture,  and  beyond  the  control  of  Salmon  &  Han- 
cock, in  the  forenoon  of  March  3,  1875,  and  the  above-named  act  of  congress 
was  approved  in  the  afternoon  of  that  day,  after  the  stamping  and  removal  of 
this  tobacco,  which,  when  removed,  had  been  stamped  at  twenty  cents  a  pound. 
Payment  of  the  additional  four  cents  a  pound  was  made  under  protest,  and  an 
appeal  to  the  commissioner  of  internal  revenue  regularly  taken  and  overruled. 
The  manufacturers  brought  suit  to  recover  back  the  amount,  and  recovered 
judgment  in  the  court  below.  The  collector  thereupon  sued  out  this  writ  of 
error. 

The  case  presents  but  a  single  point:  Can  a  manufacturer  be  punished,  crim- 
inally and  civilly, —  civilly  here, —  for  the  violation  of  a  statute,  when  the  stat- 
ute was  not  in  force  at  the  time  the  act  was  done?  In  other  words,  can  a 
person  be  thus  punished  when  he  did  not  contravene  the  provisions  of  the  stat- 
ute? In  still  other  words,  can  one  be  punished  for  offending  against  the  pro- 
visions of  a  statute  from  the  effects  of  which  he  was  expressly  exempted  ? 

§  2708.  Time  at  which  a  statute  becomes  operative/  whether  a  question  of  law 
or  of  fact. 

We  are  relieved  by  the  agreed  statement,  to  which  reference  is  made,  from 
examining  a  question  of  importance,  and  perhaps  of  di£9culty,  respecting  the 
punctum  temporis  when  a  statute  takes  effect.  Does  it,  as  the  collector  con- 
tends, have  operation  in  the  present  instance  on  the  3d  day  of  March,  1875, 
and  cover  the  whole  of  that  day,  commencing  at  midnight  of  March  the  2d  ? 
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If  the  time  may  be  inquired  into,  to  ascertain  at  what  hour  or  what  fraction 
of  an  hour  of  the  day  the  form  of  the  law  becomes  complete,  is  it  to  be  ascer- 
tained by  the  court  as  a  question  of  law,  or  to  be  decided  as  an  issue  of  fact) 
It  is  agreed  by  the  parties  to  the  record  that  in  fact  the  duty  of  twenty  per 
cent,  had  been  paid  on  the  tobacco  in  question,  and  it  had  been  removed  from 
the  storehouse  before  the  act  of  March  3,  1875,  took  eflfect;  and  we  content 
ourselves  by  acting  upon  that  agreement.  We  are  of  opinion  that  the  govern- 
ment must  fail,  upon  the  facts  agreed  upon;  to  wit,  that  the  duty  of  twenty 
per  cent,  had  been  paid  and  the  tobacco  had  been  removed  before  the  act  had 
been  approved  by  the  president.  The  seventh  section  of  article  1  of  the  con- 
stitution of  the  United  States  provides  that  every  bill  which  shall  have  passed 
the  house  of  representatives  and  the  senate  shall,  before  it  becomes  a  law,  be 
presented  to  the  president  of  the  United  States.  If  he  approves,  he  shall  sign 
it;  but  if  not,  he  shall  return  it,  with  his  objections,  to  that  house  in  which  it 
originated,  .  .  .  who  shall  proceed  to  reconsider  it.  .  .  .  If  any  bill 
shall  not  be  returned  by  the  president  within  ten  days  (Sundays  excepted)  afttrr 
it  shall  have  been  presented  to  him,  the  same  shall  be  a  law%  in  like  manner  as 
if  he  bad  signed  it,  unless  the  congress,  by  their  adjournment,  prevent  its  re- 
turn, in  which  case  it  shall  not  be  a  law. 

§  2709.  takes  effect  from  tims  of  approval. 

In  the  present  case  the  president  approved  the  bill ;  and  the  time  of  such 
approval  points  out  the  earliest  possible  moment  at  which  it  could  become  a 
law,  or,  in  the  words  of  the  act  of  March  3,  1875,  at  which  it  could  take  effect. 

§2710.  Autlioritiea  reviewed. 

In  Lapeyre  v.  United  States,  17  Wall.,  191,  it  was  said  obiter:  "The  act  be- 
came effectual  upon  the  day  of  its  date.  In  some  cases  it  is  operative  from  the 
first  moment  of  that  day.  Fractions  of  the  day  are  not  recognized.  An  in- 
quiry involving  that  Subject  is  inadmissible."  The  question  involved  in  that 
ease  was  whether  a  proclamation  issued  by  President  Johnson,  bearing  date  of 
June  24,  1865,  removing  certain  restrictions  upon  commercial  intercourse,  took 
effect  on  that  day,  or  whether  it  took  effect  on  the  day  it  was  published  and 
promulgated,  which  was  on  the  27th  of  the  same  month.  It  was  held  by  a 
majority  of  this  court  that  it  took  effect  from  its  date.  The  question  was  upon 
the  24th  or  the  27th  of  June,  and  the  point  of  the  portion  of  a  day  was  not  in- 
volved. While  the  general  proposition  may  be  true,  that,  where  no  special  cir- 
cumstances exist,  the  entire  day  on  which  the  act  was  passed  may  be  included, 
there  is  nothing  in  that  case  to  make  it  ah  authority  on  the  point  before  us. 

In  the  Matter  of  Howes,  21  Vt.,  619,  it  appeared  that  the  bankrupt  act 
was  repealed  March  3, 1843.  Howes  presented  his  petition  on  that  day,  and  it 
was  held  that  he  was  too  late ;  that  on  questions  of  that  nature  there  can  be 
no  divisions  of  a  day.  In  the  Matter  of  Welman,  20  id.,  653,  the  question  was 
the  same,  and  decided  in  the  same  way.  While  stating  the  general  rule  as 
above,  the  court  say  they  agree  with  Lord  Mansfield  in  Coombs  v.  Pitt,  4 
Burr.,  1423,  that  in  particular  cases  the  very  hour  may  well  be  shown  when  it 
need  and  can  be  done.  Arnold  v.  United  States,  9  Cranch,  104,  is  in  afiirm- 
ance  of  the  same  general  principle.  The  act  of  July  1,  1812,  there  discussed, 
provided  ^^  that  an  additional  duty  of  one  hundred  per  cent,  upon  the  perma- 
nent duties  now  imposed  by  law  .  .  .  shall  be  levied  and  collected  on  all 
goods,  wares  and  merchandises  which  shall,  from  and  after  the  passage  of  this 
act,  be  imported  into  the  United  States  from  any  foreign  port  or  place."    I'he 

goods  were  brought  into  the  collection  district  of  Providence  on  the  1st  day 
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of  July,  1812.  The  court  say:  " The  statute  was  to  take  eflfect  from  its  pas- 
sage, and  it  is  a  general  rule  that  where  the  computation  is  to  be  made  from 
an  act  done,  the  day  on  which  the  act  is  done  is  to  be  included."  See  the  Case 
of  Richardson,  2  Story,  571  (§§  2712-14,  infra\  decided  by  the  same  judge, 
sustaining  the  view  just  taken. 

In  the  present  case,  the  acts  and  admissions  of  the  government  establish  the 
position  that  the  duties  exacted  by  law  had  been  fully  paid,  and  the  goods  had 
been  surrendered  and  transported  before  the  president  had  approved  the  act  of 
congress  imposing  an  increased  duty  upon  them. 

§  2711.  Ex  post  facto  laws. 

To  impose  upon  the  owner  of  the  goods  a  criminal  punishment  or  a  penalty 
of  $377  for  not  paying  an  additional  tax  of  four  cents  a  pound  would  subject 
him  to  the  operation  of  an  ex  post  faoto  law.  An  ex  post  facto  law  is  one 
which  imposes  a  punishment  for  an  act  which  was  not  punishable  at  the  time 
it  was  committed,  or  a  punishment  in  addition  to  that  then  prescribed.  Car- 
penter V.  Commonwealth  of  Pennsylvania,  17  How.,  466  (§§  600-602,  supra). 
Had  the  proceeding  against  Salmon  &  Hancock  been  taken  by  indictment  in- 
stead of  suit  for  the  excess  of  the  tax,  and  the  one  was  equally  authorized  with 
the  other,  the  proceeding  would  certainly  have  fallen  within  the  description  of 
an  ex  post  facto  law.  In  Fletcher  v.  Peck,  6  Cranch,  87  (§§  1805-12,  supra)^  it 
was  decided  that  an  act  of  the  legislature  by  which  a  man^s  estate  shall  be 
seized  for  a  crime,  which  was  not  declared  to  be  an  offense  by  a  previous  law, 
was  void.  In  Cummings  v.  State  of  Missouri,  4  Wall.,  277  (§§  608-618,  supra\ 
It  was  held  that  the  passage  of  an  act  imposing  a  penalty  on  a  priest  for  the 
performance  of  an  act,  innocent  at  the  time  it  was  committed,  was  void.  To 
the  same  purport  is  Pierce  v.  Carskadon,  16  Wall.,  234.  The  cases  cited  hold 
that  the  ex  post  facto  effect  of  a  law  cannot  be  evaded  by  giving  a  civil  form 
to  that  which  is  essentially  criminal.  Cummings  v.  Missouri,  supra;  Potter's 
Dwarris,  162,  163,  note  9. 

Judgment  affirmed,  (a) 

IN  RE  RICHARDSON. 
(Circuit  Court  tor  Massachusette:  2  Story,  571-d81.    1843.) 

Opinion  by  Story,  J. 

Statement  of  Facts. —  The  present  question  embraces  some  novelty  as  to  the 
interpretation  of  statutes,  and  the  time  of  giving  them  effect.  It  appears, 
from  the  statement  of  facts,  that  the  petition  in  this  case  for  the  benefit  of  the 
bankrupt  act  of  1841,  chapter  9,  was  tiled  on  the  3d  day  of  March,  1843, 
about  noon ;  and  that  the  act  of  3d  of  March,  1843,  chapter  82,  repealing  the 
bankrupt  act,  passed  congress,  and  was  approved  by  the  president,  late  in  the 
evening  of  the  same  day.  The  language  of  this  last  act  is,  ^^  That  the  act  en- 
titled '  An  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,'  approved  on  the  19th  day  of  August,  1841,  be,  and  the  same  is 
hereby,  repealed."  There  is  a  proviso,  "That  this  act  shall  not  affect  any  case 
or  proceeding  in  bankruptcy  commenced  before  the  passage  of  this  act."  Now, 
upon  this  posture  of  the  case,  the  question  arises  whether  the  re|)Baling  act 
took  effect  by  relation,  from  the  commencement  of  the  3d  day  of  March, 
1843,  or  whether  it  took  effect  only  from  the  act  of  approval  by  the  president, 


(a)  Aifinniiig  Salmon  v.  Burgees,*  1  HughM,  858. 
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on  the  evening  of  the  same  clay.  If  the  former  be  the  true  legal  interpreta- 
tion, then  the  district  court  had  no  jurisdiction  to  entertain  the  petition;  if  the 
latter  be  the  true  intendment  of  law,  then  the  district  court  had  a  clear  juris- 
diction in  the  premises,  and  the  jurisdiction  having  once  attached,  the  proviso 
saves  all  further  proceedings  under  the  petition. 

§  2712.  The  doctrine  that  there  is  no  fraction  of  a  day  is  not  allowed  io 
ope7'ate  against  right  and  justice. 

I  am  aware  that  it  is  often  laid  down  that  in  law  there  is  no  fraction  of  a 
day.  But  this  doctrine  is  true  only  siJ>  modo^  and  in  a  limited  sense,  where  it 
will  promote  the  right  and  justice  of  the  case.  It  is  a  mere  legal  fiction,  and, 
therefore,  like  all  other  legal  fictions,  is  never  allowed  to  operate  against  the 
right  and  justice  of  the  case.  On  the  contrary,  the  very  truth  and  facts,  in 
point  of  time,  may  always  be  averred  and  proved  in  furtherance  of  the  right 
and  justice  of  the  case;  and  there  may  be  even  a  priority  in  an  instant  of  time; 
or,  in  other  words,  it  may  have  a  beginning  and  an  end.  See  Digges'  Case, 
1  Coke,  383;  Fitzwilliams'  Case,  6  Coke,  33;  Co.  Litt.,  135,  a;  Viner,  Abridg., 
A.  3,  pi.  Y.  The  common  case  put  to  illustrate  the  doctrine  that  there  is  no 
fraction  in  a  day  is  the  case  when  a  person  arrives  at  majority.  Thus,  if  a 
man  should  be  born  on  the  1st  day  of  February,  at  eleven  o^clock  at  night, 
and  should  live  to  the  31st  day  of  January,  twenty-one  years  after,  and  should 
at  one  o'clock  of  the  morning  of  that  day  make  his  will,  and  afterwards  die  by 
six  o'clock  in  the  evening  of  the  same  day,  he  will  be  held  to  be  of  age,  and 
his  will  be  adjudged  good.  Here  the  rule  is  applied  in  favor  of  the  party  to 
put  a  termination  to  the  incapacity  of  infancy.  The  case  of  Fitzhugh  v.  Den- 
nington,  2  Ld.  Raym.,  1094;  S.  C,  6  Mod.,  260;  1  Salk.,  44,  fully  supports  this 
doctrine,  and  it  stands  recognized  and  confirmed  in  other  cases.  See  Com. 
Dig.,  Infant,  A;  Roe  v.  Wrangham,  3  Wils.,  274;  Herbert  v,  Turball,  1  Keble, 
589;  Siderf.  R.,  163,  pi.  18  (Anon.,  1  Ld.  Raym.,  480).  But  many  cases  may 
easily  be  put  where  the  real  fact  is  allowed  to  prevail,  and  to  be  conclusive. 
Thus,  for  example,  if  a  woman  makes  a  deed  of  her  land  in  the  morning,  and 
is  afterwards  married,  or  dies  on  the  same  day,  the  deed  is  good.  So,  if  my 
ancestor  die  at  five  o'clock  in  the  morning,  and  I  enter  into  his  lands  at  six 
o'clock,  and  make  a  lease  at  seven  o'clock  of  the  same  day,  the  lease  is  good. 
So,  if  the  ancestor,  and  his  immediate  heir,  both  die  on  the  same  day,  and  the 
inheritance  would  pass  to  different  persons,  according  to  the  survivorship  of 
the  ancestor  or  the  heir,  then  the  actual  fact,  which  survived  the  other,  may 
be  proved,  so  as  to  pass  the  inheritance  to  the  proper  party  entitled  thereto. 
Nay,  the  question  of  survivorship  may  often,  in  the  absence  of  direct  proof,  be 
decided  by  mere  presumption,  from  age,  sex,  constitution  and  other  circum- 
stances, where  both  perish  by  the  same  common  calamity,  as  by  the  foundering 
of  the  ship  at  sea,  in  which  they  are  both  embarked. 

§  2713.  The  doctrine  of  relation  is  not  allowed  toprevaUy  except  for  the  pro- 
motion of  justice. 

In  short,  the  true  doctrine  upon  this  whole  subject  is  laid  down  in  Roe  d. 
Wrangham  v,  Hersey,  3  Wils.,  274,  where  the  court  said:  "It  is  said  that  there 
is  no  fraction  in  a  day;  but  this  is  a  mere  fiction  in  law;  jictio  juris  neminem 
Icedere  debet;  but  avail  much  it  may.  And  this  is  seen  in  all  matters,  where 
the  law  operates  by  relation,  and  by  division  of  an  instant,  which  are  fictions 
in  law."  And,  after  putting  various  other  illustrations,  the  court  added :  "  By 
fiction  of  law,  the  whole  time  of  the  assizes,  and  the  whole  session  of  parlia- 
ment, may  be,  and  sometimes  are,  considered  as  one  day ;  yet  the  matter  of 
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fact  shall  overturn  the  fiction  in  order  to  do  justice  between  the  parties."  See 
Com.  Dig.,  Temps.,  ch.  8.  In  Combe  v.  Pitt,  3  Burr.,  1423,  1434,  Lord  Mans- 
field approved  a  similar  doctrine,  and  said:  "But,  though  the  law  does  not,  in 
general,  allow  of  thp  fraction  of  a  day,  yet  it  admits  it  in  cases  where  it  is  neces- 
sary to  distinguish.  And  I  do  not  see  why  the  very  hour  may  not  be  so  too, 
where  it  is  necessary,  and  can  be  done;  for  it  is  not  like  a  mathematical  point 
which  cannot  be  divided."  So  that  we  see  that  there  is  no  ground  of  authority, 
and,  certainly,  there  is  no  reason,  to  assert  that  any  such  general  rule  prevails, 
as  that  the  law  does  not  allow  of  fractions  of  a  day.  On  the  contrary,  com- 
mon sense  and  common  justice  equally  sustain  the  propriety  of  allowing  frac- 
tions of  a  day,  whenever  it  will  promote  the  purposes  of  substantial  justice. 
Indeed,  I  know  of  no  case  where  the  doctrine  of  relation,  which  is  a  mere 
fiction  of  law,  is  allowed  to  prevail,  unless  it  be  in  furtherance  and  protection 
of  rights,  jpro  bono  publico. 

§  2714.  An  act  of  congress  takes  effect  from  the  time  of  its  approval^  and 
does  not  relate  back  to  the  beginning  of  the  day  on  which  it  is  approved. 

But  it  appears  to  me  that  the  doctrine  assumes  a  broader  importance  under 
the  constitution  and  laws  of  the  United  States.  By  the  constitution  of  the 
United  States,  "  Every  bill,  which  shall  have  passed  the  house  of  representa- 
tives and  the  senate,  shall,  before  it  become  a  law,  be  presented  to  the  presi- 
dent of  the  United  States;  if  he  approve  it,  he  shall  sign  it;  but  if  not,  he 
shall  return  it,  with  his  objections,  to- the  house  in  which  it  shall  have  origi- 
nated," etc.  Now,  it  seems  to  me  clear,  from  this  language,  that  in  every  case 
of  a  bill,  which  is  approved  by  the  president,  it  takes  effect  as  a  law  only  by 
such  approval,  and  from  the  time  of  such  approval.  It  is  the  act  of  approval 
which  makes  it  a  law ;  and,  until  that  act  is  done,  it  is  not  a  law.  The  approval 
cannot  look  backwards,  and,  by  relation,  make  that  a  law,  at  any  antecedent 
period  of  the  same  day,  which  was  not  so  before  the  approval;  for  the  general 
rule  \%^  Iax  prospicit^  non  respicit.  Branch's  Maxims,  p.  99;  Jenkins'  Text, 
284.  The  law  prescribes  a  rule  for  the  future,  not  for  the  past;  or  as  it  is 
sometimes  expressed.  Lex  dat  forraam  futuris^  non  preteritis  negoiiis.  And 
this,  in  a  republican  government,  is  a  doctrine  of  vital  importance  to  the 
security  and  protection  of  the  citizen.  It  is  fully  recognized  in  the  constitution 
itself,  which  declares  that  no  ex  2>ost  facto  law  shall  be  passed.  Put  the  case 
that  a  statute,  passed  on  the  3d  of  March  last,  which  created  and  punished  as 
public  offenses  certain  acts  which  were  not  so  before  the  passage  of  the 
statute;  and  the  statute  was  approved  at  eleven  o'clock  at  night;  and  an  act 
was  done  in  the  preceding  part  of  the  day  which  was  innocent  at  the  time 
when  it  was  done;  could  it  be  contended  that  the  party  would  be  punishable 
therefor  by  relation?  Or  that  it  was  not  within  the  prohibition  of  the  consti- 
tution, as  an  ex  post  facto  law,  so  far  as  it  operated  upon  his  case?  If  it  should 
be  said  that  the  law  does  not  recognize  an}^  fractions  of  a  day,  why  may  wo 
not  deem  the  law  in  force  only  from  the  last  instant  of  the  day  instead  of  car- 
rying it  back,  by  relation,  to  the  first  instant  of  the  day  ?  If  there  be  any 
choice,  as  to  the  principle  of  interpretation,  one  should  think  that  that  ought 
to  be  adopted,  in  cases  of  this  sort,  which  is  most  favorable  to  private 
rights  and  public  justice.  Surely  the  constitution  is  not  to  be  set  aside,  or 
varied  in  its  intendment,  by  mere  legal  fictions.  On  the  contrary,  it  appears 
to  me  that  in  all  cases  of  public  laws,  the  very  time  of  the  approval  constitutes, 
and  should  constitute,  the  guide,  as  to  the  time  when  the  law  is  to  have  its 
effect,  and  then  to  have  its  effect  prospectively,  and  not  retrospectively.    It 
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may  not,  indeed,  be  easy,  in  all  cases,  to  ascertain  the  very  punctum  Uhnporis; 
but  that  ought  not  to  deprive  the  citizens  of  any  rights  created  by  antecedent 
laws  and  vesting  rights  in  them.  In  cases  of  doubt,  the  time  should  be 
construed  favorably  for  the  citizens.  The  legislature  have  it  in  their  power 
to  prescribe  the  very  moment,  in  futuro^  after  the  approval  vrhen  a  law  shall 
have  effect;  and  if  it  does  not  choose  to  do  so,  I  can  perceive  no  ground  why 
a  court  of  justice  should  be  called  upon  to  supply  the  defect.  But  when  the 
time  can  be  accurately  and  fully  ascertained  (as  in  the  present  case),  when  a 
bill  was  approved,  I  confess  that  I  am  not  bold  enough  to  say  that  it  became, 
by  relation,  a  law,  at  any  antecedent  period  of  the  same  day.  I  cannot  but 
view  such  an  interpretation  as  at  war  with  the  tnie  character  and  objects  of 
the  constitution. 

Upon  the  whole,  my  opinion  is  that  the  question  adjourned  into  this  court 
by  the  district  court  ought,  upon  the  statement  of  facts,  to  be  answered  in 
the  afSrmative;  and  that  the  district  court  had  jurisdiction  of  the  present 
petition  at  the  time  when  it  was  filed  and  acted  upon ;  and  that  it  has  full 
jurisdiction  to  entertain  all  proceedings  thereon  to  the  close  thereof,  according 
to  the  provisions  of  the  bankrupt  act  of  1841,  ch.  9. 

§2715.  Take  effect  from  time  of  approTal.—  Whera  the  constitution  of  a  state  requires 
the  approval  of  the  governor  before  a  bill  becomes  a  law,  it  becomes  operative  only  upon  his 
approval  of  it,  and  such  act  does  not  begin  its  operation  by  relation  on  the  day  of  its  pas- 
sage.    Memphis  v.  United  States,  7  Otto,  208  (g§  1888-04), 

§  2716.  Under  the  constitution  of  Tennessee  of  1870,  an  act  of  the  legislature  takes  effect 
from  the  day  it  was  signed  by  the  governor,  and  not  from  the  time  it  was  passed  by  the  legis- 
lature.   Ibid, 

§  2717.  On  day  of  enactment. —  The  rule  of  construction  in  this  country  is  that  a  statute 
takes  effect,  if  not  otherwise  provided,  on  the  day  of  its  passage,  including  that  day.  In  re 
Ankrim,  3  McL.,  286. 

§  2718.  But  it  seems  that,  except  in  remedial  statutes,  that  rule  cannot  be  a  sound  one.  and 
that  it  is  as  objectionable  on  principle  as  the  rule  of  the  common  law  that  statutes  took  effect 
from,  and  were  supposed  to  have  been  passed  on,  the  first  day  of  the  session.  In  re  Ankrim,  3 
McL..  286;  Matthews  v.  Zahe,  7  Wheat,  164;  Arnold  v.  United  States,  9  Cr.,  119. 

§  2719.  Where  an  act  of  congress  is  to  take  effect  from  the  day  of  its  passage,  it  must  em- 
brace the  whole  day,  and  the  time  at  which  it  received  the  signature  of  the  president  cannot 
be  inquired  into.    United  States  v.  Williams,  1  Paine,  263. 

§  2720.  Law  to  take  effect  on  a  certain  day. —  Where  a  law  by  its  terms  is  to  go  into  oper- 
ation on  a  ceiiiain  day,  it  must  be  considered  as  having  been  enacted  on  that  day,  and  to  have 
been  of  no  force  or  effect  between  the  date  of  enactment  and  the  day  that  it  is  to  take  effect. 
In  re  Horton,*  6  Law  Rep.,  462. 

§  2721.  At  common  law,  all  acts  of  parliament,  unless  another  period  was  fixed,  took  effect, 
by  relation,  on  the  first  day  of  the  session,  so  that  if  an  act  had  been  brought  in  at  the  close  of 
the  session  and  passed  on  the  last  day,  which  made  an  innocent  act  criminal,  or  even  a  capital 
offense,  and  if  no  day  was  fixed  for  the  commencement  of  its  operation,  it  had  the  same  effi- 
cacy as  if  it  had  hGen  passed  on  the  first  day  of  the  session ;  and  all  who,  during  the  long 
session,  had  been  doing  an  act  which  at  the  time  was  legal  and  inoffensive,  were  liable  to 
suffer  the  punishment  prescribed  by  the  statute.     The  Brig  Ann,  1  Gall.,  65. 

§  2722.  Precise  time  when  act  became  a  law,  material,  when. —  Where  the  question  is  as 
to  the  validity  of  an  act  performed  on  the  same  day  on  which  an  act  affecting  the  validity  of 
such  transaction  was  passed,  the  precise  time  at  which  the  act  became  a  law  may  be  prop- 
erly inquired  into.  In  re  Wynne,  Chase's  Dec,  251;  In  re  Howes,*  2  N.  Y.  Leg.  Obs.,  271 ; 
Burgess  v.  Salmon,  7  Otto,  381  (§§  2708-U). 

§2728.  Reviged  Statutes  of  United  States.— The  Revised  Statutes  of  the  United  States 
of  1874  are  to  be  considered  as  having  been  passed  December  1,  1873,  although  in  fact  passed 
June  22,  1874,  and  a  law  passed  on  the  latter  date  must  be  considered  a  subsequent  law  so  far 
as  the  Revised  Statutes  are  concerned,  and  as  repealing  by  implication  any  clauses  of  the  Re- 
vised Statutes  with  which  it  was  in  conflict.  In  re  Oregon  Bulletin  Printing,  etc.,  Co.,*  14  N. 
B.  a,  407. 

§  2724.  Laws  passed  at  same  session  -«  ReriTing  repealed  act— An  act  of  the  legislatafe 
of  Virginia,  passed  in  November,  1792,  repealed  a  certain  act  of  1748.    During  the  same  ses- 
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sion,  and  in  December  of  the  same  year,  an  act  was  passed  which  suspended  the  repeal  until 
October,  1798.  At  this  time  the  law  of  1789  was  in  force  which  provided  that  the  repeal  of 
a  repealing  act  should  not  revive  the  act  repealed.  Hetd^  that  the  act  of  1748  was  iu  force  on 
the  11th  day  of  February,  1798,  for  the  reason  that,  according  to  the  law  of  Virginia,  the 
British  rule  prevailed  that  where  acts  were  passed  at  the  same  session  of  the  legislature,  they 
had  their  commencement  at  the  same  time,  i,  e.,  from  the  first  day  of  the  session,  and  tliat 
therefore  the  repealing  and  suspending  acts  must  have  gone  into  effect  at  the  same  time;  and 
also  that  the  law  of  1789,  that  the  repeal  of  a  repealing  act  does  not  revive  the  act  repealed, 
being  in  derogation  of  the  common  law,  must  be  strictly  construed,  and  the  suspending  act, 
not  being  a  repeal,  cannot  be  held  to  be  within  its  provisions.  3rown  v.  Barry,  8  Dal., 
887. 

§  2725.  Penal  laws, —  Laws  regarding  trade,  which  do  not  provide  when  they  shall  go  into 
effect,  and  which  render  acts  penal  which  were  before  proper,  and  which  were  done  with  the 
sanction  of  the  officers  of  the  government,  should  begin  to  operate  in  the  different  districts 
only  from  the  time  they  are  respectively  received  from  the  proper  department  by  the  collector 
of  customs,  unless  notice  of  them  be  brought  home  in  some  other  way  to  the  person  charged 
with  their  violation.    The  Ship  Cotton  Planter,  1  Paine,  27. 

§2726.  Courts  cannot  restrain  operation. —  Limitation  laws  affect  the  remedy,  and  the 
legislative  power  has  the  same  right  to  regulate  and  restrict  remedies  upon  causes  of  action 
in  existence  as  upon  causes  of  action  to  be  created.  When  a  law  is  made  operative  in  pre- 
sjnti,  courts  cannot  legislate  away  the  effect  and  declare  that  it  shall  operate  only  in  futuro, 
McLaughlin  v.  Hoover,*  1  Or.,  34. 

§  2727.  Forfeiture  under  penal  laws. — Where  a  statute  in  terms  denounces  a  forfeiture  of 
property  as  a  penalty  for  a  violation  of  the  law,  without  alternative  of  value,  or  other  qual- 
ifications or  provisions,  or  language  showing  a  different  intent,  the  forfeiture  takes  place 
absolutely  and  instantaneously  on  the  commission  of  the  offense,  and  the  title  vests  in  the  gov- 
ernment from  that  moment;  and  it  is  not  within  the  power  of  the  offender  or  former  owner 
to  defeat  the  forfeiture  by  a  subsequent  transfer,  even  to  a  bona  fide  purchaser.  United  States 
17.  One  Hundred  Barrels  of  Spirits,  2  Abb.,  818;  S.  C,  1  Dill.,  57. 

§  2728.  Prospectire  operation. —  No  statute  ought  to  have  a  retrospectii^  effect.  It  is  a 
general  rule  that  a  statute  takes  effect  from  its  date,  when  no  time  is  fixed;  and  it  cannot, 
upon  sound  principles,  be  admitted  that  a  statute  shall,  by  any  fiction  or  relation,  have  any 
effect  before  it  was  actually  passed.  A  retrospective  statute  partakes,  in  its  character,  of  the 
mischiefs  of  an  ex  post  facto  law,  and,  when  applied  to  contracts  or  property,  would  be 
equally  unjust  and  unsound  in  principle  as  ex  post  facto  laws  when  applied  to  crimes  and  pen- 
alties. Warren  Manuf  g  Co.  v.  Etna  Fire  Ins.  Co.,  2  Paine.  517 ;  United  States  v.  Starr,  Hemp., 
471 ;  Tinker  v.  Van  Dyke,  1  Flip.,  523;  Harvey  v,  Tyler,  2  Wall.,  828;  Blanchard  t\  Sprague, 
2  Story,  164;  United  States  r.  Alexander,  12  Wall.,  177;  Bassett  v.  United  States,*  2  Ot.  CI, 
450;  Costin  v.  Corporation  of  Washington,  2  Cr.  C.  C,  257;  Hamlin  v.  Pettibone,  6  Biss., 
171;  Prince  v.  United  States,  2  Gall.,  209;  Accounts  of  Public  Printers,*  9  Op.  Att'y  Gen'l, 
489;  Peay  v.  Schenck,  1  Woolw.,  175;  McEwen  v.  Den,  24  How.,  242;  The  Hiawatha,  Bl,  Pr. 
Cas.,  5;  Johnston  v,  Vandyke,  0  McL.,  428;  In  re  Billings,  8  Ben.,  214;  Murray  v,  Gibson,  15 
How.,  423;  Reynolds  v,  Mc Arthur,  2  Pet.,  434;  Twenty  per  Cent.  Cases,  20  Wall.,  179.  See 
§§  20,  638,  1684,  2019 ;  also  sub-title  IV,  supra, 

§  2729.  The  object  of  the  whole  law  concerning  wills  is  to  enable  the  owners  of  property 
reasonably  to  control  its  disposition  at  their  decease.  To  cause  their  real  intentions  and  wishes 
to  be  so  expressed,  and  their  expression  to  be  so  preserved  and  manifested  that  they  can  be  as- 
certained and  carried  into  effect,  are  the  chief  purposes  of  legislation  on  the  subject,  and  these 
purposes  should  be  borne  in  mind  in  the  interpretation  of  laws  relating  to  wills.  To  induce  a 
court  to  believe  the  legislature  intended  to  make  a  law  relating  to  wills  retroactive  upon  a 
will  then  in  existence,  and  cause  it  to  pass  after-acquired  property  without  any  evidence  that 
the  testator  desired  or  believed  that  it  should  do  so,  and  to  fix  a  particular  day  after  which  it 
should  so  operate,  the  intention  of  the  legislature  should  be  expressed  with  irresistible  clear- 
ness.   Carroll  v.  Carroll,  16  How.,  281. 

§  27S0.  While  it  is  true  that  in  private  cases  a  court  will  and  should  struggle  hard  against 
a  construction  of  a  statute  which  will,  by  a  retrospective  operation,  affect  the  rights  of  parties, 
yet  in  great  national  concerns,  where  individual  rights  acquired  by  war  are  sacrificed  for 
national  purposes,  the  statute  making  the  sacrifice  ought  always  to  receive  a  construction 
conforming  to  its  manifest  import ;  and  if  the  nation  has  given  up  vested  rights  of  its  citizens, 
the  question  of  compensation  is  not  for  the  courts.  The  court  must  decide  according  to  ex* 
isting  laws ;  and  if  a  judgment  valid  in  law  when  rendered  cannot  be  sustained  but  in  viola- 
tion of  law,  it  must  be  set  aside.    United  States  r.  Schooner  Peggy,  1  Cr.,  110. 

§  27S1.  A  city  charter  giving  the  city  the  power  "  to  prescribe  the  terms,  etc.,  upon  which 
free  negroes  and  mulattoes  may  reside  in  the  city,"  is  prospective  in  its  action.    The  word 
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"  prescribe '"  is  prospective,  and  the  law  applies  only  to  persons  coming  into  the  dtjjr 
granting  of  the  charter.     Costin  v.  Corporation  of  Washington,  2  Cc  Cw  GL,  25Tr 

§  2782.  as  to  pending  actions.—  A  retrospective  aci  is  ens  which  impairs  vested  rights 

or  imposes  new  duties  or  disabilities  in  respe«t  to  tnHnactions  already  passed.  A  law  modi- 
fying the  conditions  on  which  a  disdMyrge  siiall  be  granted  to  a  bankrupt  is  not  retroactive, 
but  applies  to  cases  pending  at  tlie  time  of  its  enactment.     In,. re  Griffiths,  2  Low.,  341. 

§  2788.  The  law  ol  congress  of  February  23,  1839,  which  adopts  a  state  law  aboiisliing  im- 
prisonment for  debt,  takes  immediate  effect,  and  applies  as  well  to  pending  as  to  future  cases. 
It  is  a  law  relating  to  the  remedy,  and  the  legislature  may  alter  such  laws  in  their  discretion, 
and,  unless  expressly  provided,  they  operate  on  pending  cases  as  well  as  those  which  may  be 
commenced  subsequently.     Gray  v.  Munroe,  1  McL.,  529. 

i^  2784.  A  statute  will  not  be  so  construed  as  to  permit  a  plaintiff  in  ejectment  to  recover 
on  the  strength  of  a  title  acquired  after  a  suit  instituted,  in  contravention  of  the  common  law 
and  the  statute  of  the  state,  if  it  is  possible  otherwise  to  construe  the  statute.  McCool  r. 
Smith,  1  Black,  470. 

§  2785.  A  judgment  is  rendered  in  the  territory  of  Wyoming  on  the  12th  day  of  February, 
1877,  at  which  time  there  is  a  law  in  force  that  **no  proceeding  for  reversing,  vacating  or 
modifying  judgments  or  final  orders  shall  be  commenced  unless  within  three  years  from 
the  rendition  of  the  order  or  making  of  the  order."  An  act  passed  on  December  15,  1877, 
limits  the  time  of  appeals  to  one  year.  It  is  decided  that  this  latter  act  does  not  limit  an 
appeal  on  the  above  judgment  to  one  year  from  its  rendition,  and  that  it  does  not  affect  any 
judgments  rendered  prior  to  its  passage.    Lee  r.  Cook,*  1  Wyom.  Ty,  418. 

§  2786. statntes  of  limitation.— Though  no  court  will  give  effect  to  a  statute  of  limit- 
ations so  as  to  bar  claims  by  time  elapsed  before  its  passage,  yet  where  a  reasonable  time 
must  elapse  after  the  enactment  before  the  bar  is  complete,  effect  must  be  given  to  the  stat- 
ute.   Lewis  v.  Broadwell,  3  McL.,  569. 

6.   Conetruction  of  Statutes. 

§2787.  Positive  proTlsions  not  to  be  restrained  by  ini plication.— In  searching  for  the 

literal  construction  of  an  act,  it  would  seem  to  be  generally  true  that  positive  and  explicit 
provisions,  comprehending  in  terms  a  whole  class  of  cases,  are  not  to  be  restrained  by  apply- 
ing to  those  cases  an  implication  drawn  from  subsequent  words,  unless  that  implication  be 
very  clear,  necessary  and  irresistible.     Faw  v.  Marsteller,  2  Cr.,  23. 

§2788.  Forced  oonstrnction* — Courts  should  not,  by  a  forced  construction  of  existing 
statutes,  attempt  to  remedy  possible  evils  by  anticipation.  If  evil  consequences  should  be 
found  to  exist  under  existing  laws,  it  is  for  the  legislature  to  remedy  them  by  its  action. 
O'Reilly  v.  Morse,  15  How.,  128. 

§  2781K  To  be  confined  to  one  act.—  It  is  a  dangerous  and  unnecessary  proceeding  on  the 
part  of  courts  to  decide  on  a  number  of  acts  said  to  be  in  pari  materia,  when  the  question  to 
be  determined  is  upon  the  construction  of  only  one.  United  States  v,  Penelope,  2  Pet.  Adm., 
438. 

§  2740.  Latltnde  not  allowed. —  It  is  not  for  courts  of  justice  to  indulge  in  any  latitude  of 
construction  where  the  words  of  a  statute  do  not  naturally  justify  it,  and  there  is  no  express 
legislative  intention  to  guide  them.    Gardner  v.  Collins,  2  Pec,  91. 

§  2741.  Whether  law  is  appropriate. —  A  law  which  ac<:omplishes  or  tends  to  accomplish 
a  purpose  required  by  the  constitution  to  be  effected  cannot  be  said,  by  a  judicial  tribunal,  to 
be  inappropriate.  (Per  Bond,  C.  J.)  United  States  v.  Petersburg  Judges  of  Election,  1  Hughes, 
501. 

§  2742.  As  to  policy  of  laws.— A  court  cannot  sit  in  judgment  upon  the  wisdom  or  policy 
of  a  law.     United  States  v.  Union  Pac.  R'y  Co.,  1  Otto,  91 ;  Jones  v.  Van  Zandt,  5  How.,  231. 

§  2748.  Immoral  tendency  of  law. —  The  question  of  the  immoral  tendency  of  a  law  is  a 
question  for  the  legislature  which  passed  it,  and  is  not  to  be  considered  by  a  court  before 
which  it  comes  for  construction  and  enforcement.  Brewer  v.  Blougher,  14  Pet.,  198;  Jones 
V.  Van  Zandt,  5  How.,  281. 

§  2744.  Ignorance  not  imputed  to  legislatnre. —  Neither  want  of  knowledge,  foresight 
nor  absurdity  ought  to  be  imputed  to  the  legislature  in  the  construction  of  a  statute,  unless 
the  language  employed  in  the  provision  in  question  is  such  that  the  conclusion  cannot  be 
avoided  without  distorting  the  plain  meaning.    Butler  v.  Russell,  8  Cliff.,  258. 

§  2745.  How  far  consequences  are  to  be  considered. —  Though  it  is  true  that  consequences 
are  to  be  considered  in  expounding  laws  where  the  intent  is  doubtful,  yet  this  rule  must  be 
applied  with  caution.  "Where  rights  are  infringed,  where  fundamental  principles  are  over- 
thrown, where  the  general  system  of  the  laws  is  departed  from,  the  legislative  Intention  must 
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be  expressed  with  irresistible  clearness  to  induce  a  court  of  justice  to  suppose  a  design  to 
effect  such  objects.  But  where  only  a  political  regulation  is  made  which  is  inconvenient,  the 
intention  of  the  legislature  will  be  presumed  to  be  such  as  the  words,  if  they  are  reasonably 
intelligible,  naturally  import.    United  States  v,  Fisher,  2  Cr.,  390. 

g  2 746,  Question  of  hardship. —  In  the  construction  of  statutes  courts  are  not  at  liberty  to 
reject  any  words  which  are  sensible  in  the  place  where  they  occur,  merely  because  they  may 
be  thought,  in  some  cases,  to  import  a  hardship,  or  tie  up  a  beneficial  right  within  very  close 
limits.    Pennock  v.  Dialogue,  2  Pet.,  21. 

§  2747.  Arguments  founded  upon  the  hardship  resulting  from  a  particular  application  of  a 
statute  are  eotitled  to  great  weight  if  the  statute  in  question  is  obscure  and  open  to  construc- 
tion. But  coDsiderations  of  this  nature  can  never  sanction  a  construction  at  variance  with 
the  manifest  meaning  of  the  legislature  expressed  in  clear  and  unambiguous  language. 
Evans  v    Jordan,  9  Cr.,  203. 

§  2748.  Whether  object  of  law  has  been  accomplished.— Though  a  particular  object  may 
have  been  in  the  contemplation  of  the  legislature,  a  court  is  not  bound  to  conclude  that  they 
have  done  what  was  intended,  unless  fit  words  be  used  for  that  purpose.  The  Schooner  En- 
terprise, 1  Paine,  85. 

§  2749.  Courts  can  only  declare  what  law  Is.— In  the  construction  of  a  statute  a  court 
can  only  declare  what  a  statute  is,  and  not  what  it  ought  to  be.  Be^atty  v.  United  States,* 
Dev.,  158. 

§2750.  Parts  to  be  harmonized— Bepngnant  proTisioDS.— Courts  should  construe  all 
statutes  so  as  to  give  full  effect  to  all  the  words  in  their  ordinary  sense,  if  this  can  be  prop- 
edy  done,  and  thus  preserve  the  harmony  of  all  provisions.  A  construction  which  would 
create  a  positive  repugnancy  between  two  sections  of  a  statute  is  improper  if  any  other  rear 
sonable  construction  can  be  found.  Bend  v,  Hoyt,  18  Pet,  270;  Ogden  v.  Strong,  2  Paine, 
584:  Allen  v.  Louisiana,  13  Otto,  84. 

§  2751.  It  is  proper  to  give  effect  to  all  the  material  words  of  a  section  of  a  statute,  if  they 
can  be  reconciled  with  or  have  an  obvious  reference  to  the  words  or  enactment  of  another 
section ;  and  whenever  this  can  be  consistently  done,  the  courts  will  not  presume  that  congress 
intended  to  qualify  or  restrain  the  only  meaning  which  the  words  employed  naturally  and 
grammatically  import.  United  States  v,  Bandolph,*  1  Pittsb.  K.,  24 ;  Wheaton  v,  Peters,  8 
Pet.,  661 ;  Strode  v.  The  Stafford  Justices,  1  Marsh.,  165;  Rice  v.  Minnesota  &  N.  W.  R.  Co., 
1  Black,  878;  Butler  r.  Russell,  3  Cliff.,  255;  Brown  v.  Barry,  8  Dal.,  867;  In  re  Oregon  Bul- 
letin Publishing,  etc.,  Co.^*  18  N.  B.  R,,  205;  Perrine  v,  Chesapeake  &  Delaware  Canal  Co., 
9  How.,  187;  Reals  v.  Hale,  4  How.,  87;  McKay  v.  Campbell,  2  Abb.,  127. 

§  2752.  A  statute  must  be  so  construed,  if  possible,  that,  without  doing  violence  to  the 
language,  force,  meaning  and  effect  may  be  given  to  every  part  of  it.  It  seems  that  where 
two  clauses  are  repugnant  to  each  other,  the  latter  clause  should  control,  as  being  the  later 
expression  of  the  will  of  the  law-makers.  In  re  Davis,  8  Ben.,  485;  Powers  v.  Barney,  5 
Blatch.,  208. 

^  27o8«  Where  a  law  requires  two  repugnant  and  incompatible  things,  it  is  incapable  of 
receiving  a  literal  construction,  and  must  sustain  some  change  of  language  to  render  it  intelli- 
gible. This  change,  however,  ought  to  be  as  small  as  possible,  and  with  a  view  to  the  inten- 
tion of  the  legislature  as  manifested  by  themselves.     Huidekoper  v.  Douglass,  3  Cr.,  66. 

g  2754.  Words  taken  in  an  opposite  sense.—  The  words  of  a  statute  may  be  taken  in  a 
sense  at  first  seemingly  contrary  to  their  meaning,  if  that  sense  is  the  one  really  within  the 
reason  and  spirit  of  the  act,  and  is  the  only  one  which  is  consistent  with  the  statute  taken  as 
a  whole.  Heydenfeldt  v.  Daney  Gold  &  Silver  Mining  Co.,  8  Otto,  639;  United  States  v. 
Steamboat  James  Morrison,  Newb.,  243;  United  States  v.  Freeman,  8  How.,  565;  United 
States  r.  Fisher,  1  Wash.,  4;  Ryan  v.  Carter,  8  Otto,  84;  Butler  t\  Russell,  3  Cliff.,  255;  Brown 
V.  Barry,  8  Dal.,  867. 

§  2755.  unless  the  language  is  plain.— Where  the  language  of  a  law  is  explicit  and 

involved  in  no  obscurity,  there  is  no  room  for  construction,  and  hence  no  occasion  to  look 
beyond  the  letter  of  the  law  itself  for  its  meaning  and  purpose.  Lands  of  Kansas  Indians,* 
13  Op.  Att*y  Gen'l,  533;  Love  v,  Hinckley,  1  Abb.  Adm.,  442;  Doe  v.  Considine,  6  Wall.,  458; 
Beatty  v.  United  States,*  Dev.,  157 ;  United  States  r.  Warner,  4  McL.,  468 ;  Binns  v.  Lawrence, 
12  How.,  17;  Green  v.  Biddle,  8  Wheat.,  1  (§g  1188-1201);  Denn  v.  Reid,  10  Pet.,  527;  Huide- 
koper r.  Douglass,  3  Cr.,  70. 

g  2756.  All  parts  construed  together.—  In  construing  a  statute,  all  its  provisions  and  all 
the  objects  and  the  entire  intent  of  the  statute  must  be  considered.  All  the  statutes  on  the 
same  subject-matter  are  to  be  interpreted  together.  If,  then,  a  clause  is  found  in  one  section, 
which,  in  its  general  language  and  import,  is  equally  as  applicable  to  other  sections  and  pro- 
visions of  the  same  act  as  it  is  to  the  very  section  in  which  it  is  found ;  if  the  main  objects 
of  those  sections,  and  the  true  intent  and  policy  of  the  act,  will  be  best  promoted  by  reading 
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it  as  applicable  to  all  those  sections ;  and  if  public  mischiefs  equally  within  the  scope  of  the 
statute  would  be  thereby  prevented,  and  upon  a  different  construction  those  mischiefs  would 
be  left  without  redress,  the  clause  ought  to  be  so  construed  as  to  suppress  the  mischiefs  and 
not  promoti:*  them.  The  Schooner  Harriet,  1  Story,  251;  Davis  v,  Leslie,  1  Abb.  Adm.» 
137. 

§  2757.  It  is  the  duty  of  a  court  in  construing  a  written  la%  in  doubtful  cases,  to  compare 
aU  its  parts  in  order  to  discover  the  intention  of  the  legislature;  and  however  broad  some  of 
its  provisions  may  be,  yet  if,  on  such  examination,  it  shall  clearly  appear  that  they  are  and 
were  intended  to  be  limited  by  other  provisions  of  the  same,  or  other  acts  on  the  same  sub- 
ject, it  cannot  be  improper  to  restrain  them  accordingly.  The  Sloop  Elizabeth,  1  Paine,  11; 
Pennington  r.  Coxe,  2  Cr.,  53. 

§  2758.  Rules  of  common  law  to  be  applied. —  In  both  civil  and  criminal  cases  the  con- 
struction of  statutes  by  the  federal  courts  is  to  be  governed  by  the  rules  of  the  common  law. 
Rice  r.  Minnesota  &  Northwestern  R*y  Co.,  1  Black,  374. 

^2759.  Same  provision' must  not  be  made  to  operate  differently. —  All  laws  must  be 
equal  in  their  operation,  and  any  construction  is  improper  which  would  make  the  same  pro- 
visions operate  differently.     McLean  v,  Lafayette  Bank,  3  McL,  612. 

§  2760.  Single  pnrpose.—  If  the  several  sections  of  an  act  can  be  reconciled  with  each 
other  and  with  the  single  purpose  of  legislation,  as  indicated  in  the  title,  it  will  not  be  pre- 
sumed that  congress  intended  to  embrace  more  than  that  purpose,  although  it  may  contain 
words  susceptible  of  a  different  construction.    United  States  v.  Randolph,*  1  Pittsb.  R..  24. 

g  2761.  Implied  meaning. —  It  seems  that  what  is  implied  in  a  statute,  and  what  was  in^ 
tended  by  the  legislature,  is  as  much  within  the  statute  as  if  it  was  plainly  expressed.  United 
States  V.  Babbit,  I  Black,  61 ;  United  States  t\  Hodson,  10  Wall.,  395. 

g  2762.  A  condition  will  not  be  inserted  in  a  legislative  grant  by  implication,  which  is  ren- 
dered nugatory  and  absurd  by  existing  circumstances.     Green  r.  Liter,  8  Cr.,  248. 

§  2763.  Statntes  passed  under  constitntion. — Statutes  passed  under  the  constitution  are 
to  be  construed  with  it.     Durousseau  r.  United  States,  6  Cr.,  318. 

g  2764.  Mnst  harmonize  with  treaties.—  And  all  laws  should  be  so  construed  as  to  hai^ 
monize  with  treaties  of  the  United  States.     The  Chinese  Merchant,  7  Saw.,  546. 

g  2765.  Beyond  the  power  of  congress. —  Though  it  is  true  that  when  one  part  of  a  statute 
is  valid  and  constitutional,  and  another  is  unconstitutional  and  void,  the  court  may  enforce 
the  valid  part  where  they  are  distinctly  separable  so  that  each  can  stand  alone,  it  is  not 
within  the  judicial  province  to  give  to  the  words  used  by  congress  a  naiTower  meaning  than 
they  are  manifestly  intended  to  bear,  in  order  that  crimes  may  be  punished  which  are  not 
described  in  language  which  brings  them  within  the  constitutional  power  of  that  body.  So  a 
law  punishing  the  counterfeiting  of  trade-marks  of  any  kind  will  not  be  held  valid  as  to  any 
class  of  trade-marks,  though  a  law  applying  exclusively  to  such  trade-marks  as  are  within 
the  commercial  power  of  congress  migiit  be  valid.     Trade- Mark  Cases,  10  Otto,  98. 

§  2766.  Mistakes  aad  omissions.—  The  fact  that,  in  the  passage  of  a  law,  the  legislature 
were  mistaken  as  to  the  existence  of  a  particular  right  under  then  existing  laws  will  not  have 
the  effect  to  create  such  a  right  unless  the  words  of  the  statute  clearly  imply  it.  Peck's  Case,* 
10  Op.  Atfy  Gen'l,  54.  Omissions  in  an  act  of  congress  cannot  be  supplied  by  the  courts, 
l>ecause  they  cannot  be  supposed  to  exist.     United  States  v.  Union  Pac.  R*y  Co.,  1  Otto,  85. 

g  2767.  General  words. —  In  the  construction  of  statutes  and  of  contracts,  where  general 
words  of  description  follow  particular  ones,  the  general  words  are  controlled  and  limited  by 
the  particular  ones,  so  as  to  apply  to  subjects  ejusdem  generis.  United  States  v.  Buffalo  Park, 
16  Blatch.,  190;  United  States  v.  Weise,  2  Wall.  Jr.,  72;  Seeley  v.  Koox,  2  Woods,  868. 

g  2768.  The  rule  that,  in  the  construction  of  statutes,  general  words  are  to  be  restricted  by 
particular  words,  is  not  arbitrary,  but  is  one  of  many  resorted  to  to  ascertain  the  intention  of 
the  legislature,  and  is  not  to  be  applied  in  cases  in  which  such  intention  would  be  defeated 
thereby.     United  States  v,  Lawrence,  13  Blatcb.,  212. 

g  2769.  In  order  that  the  general  words  of  a  statute  be  controlled  by  subsequent  restrain- 
ing ones,  the  restraining  words  or  clause  must  have  evident  relation  to  the  whole  subject- 
matter;  otherwise  they  are  to  be  understood  as  supplementary  or  exceptive  to  the  main 
provisions.     United  States  v.  Jackson,*  ION.  Y.  Leg.  Obs.,  451. 

g  2770.  All  laws  should  receive  a  sensible  construction.  General  terms  should  be  so  limited 
in  their  application  as  not  to  lead  to  injustice,  oppression  or  an  absurd  consequence.  It  will 
be  presumed  in  such  cases  that  the  legislature  intended  exceptions  to  its  language  which 
would  avoid  results  of  this  character.  The  reason  of  the  law  in  such  cases  should  prevail 
over  its  language.  And  so  it  was  held  that  the  arrest  of  a  mail-carrier  for  felony,  on  a  bench 
warrant,  was  not  an  obsti-uction  of  the  mails  within  the  meaning  of  an  act  making  it  crim- 
inal to  obstruct  the  mails.     United  States  t\  Kirby,  7  Wall.,  483. 

§2771.  Where  the  words  of  an  act  are  general,  courts  are  not  at  liberty  to  insert  limitations 
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not  called  for  by  the  sense,  the  objects  or  the  misohiefs  of  the  enactmeDt.  United  States  v. 
•Coombs,  12  Pet.,  80. 

^  2772.  Meaning  of  words  and  phrases.—  In  the  construction  of  statutes,  courts  are  to  give 
the  words  their  ordinary  meaning ;  to  presume  that  they  were  used  by  the  legislature  in  their 
ordinary  sense ;  neither  to  enlarge  nor  restrict  unduly  their  signification,  and  if  possible  to 
give  every  word  its  full  meaning,  and  when  that  is  impossible,  to  give  such  construction  as 
best  to  carry  out  the  intention  of  the  legislature  as  gathered  from  the  whole  act.  United 
States  r-  Milwaukee  &  St.  Paul  R'y  Co.,  6  Biss.,  423;  The  Fashion  v.  Ward,  6  McL.,  170;  Levy 
V.  McCartee,  6  Pet,  110;  United  States  v.  Collier,  3  Blatch.,  832;  White  v.  How,  3  McL.,  114; 
United  States  v,  Souders,  2  Abb.,  460;  Maillard  v.  Lawrence,  16  How.,  261;  United  States  v. 
<:;iayt<m,  2  Dill.,  224;  United  States  v,  Reese,  5  DilL,  412;  Wigg  v.  United  States,*  Dev.,  157. 

§  2778.  In  the  interpretation  of  statutes  creating  crimes,  the  courts  must  regard  and  even 
cling  to  the  language  which  the  legislature  has  used  to  express  its  purpose.  Where  the  words 
•are  not  technical,  it  is  presumed  that  they  were  used  in  their  ordinary,  popular  or  general  sig- 
jiification.  It  is  to  be  taken  that  the  legislature  did  not  use  the  words,  in  which  its  commands 
are  expressed,  in  any  unusual  sense.  And  hence  an  act  of  congress,  providing  for  the  punish- 
ment of  any  **  officer  of  election  "  who  shall  '*  fraudulently  make  a  false  certificate  of  the  re- 
sult of  any  election  in  regard  to  a  representative  "in  congress,  does  not  include  the  governor 
•of  a  state.     United  States  v.  Clayton,*  10  Am.  L.  Reg.  (N.  &),  787. 

§  2774.  Words  in  a  statute,  other  than  technical  words,  should  be  used  in  their  ordinary 
sense.  The  words  '*  white  person,"  used  in  the  naturalization  laws  of  the  United  States,  do  not 
include  a  member  of  the  Mongolian  race,  as  none  but  members  of  the  Caucasian  race  are 
white  persons  in  ordinary  speech.    In  re  Ah  Yup,  5  Saw.,  155. 

g  2775.  Mercantile  terms  used  in  a  law  are  to  be  inteipreted  in  the  sense  in  which  they  were 
intended,  rather  than  in  the  sense  in  which  they  are  commonly  used  in  mercantile  transac- 
tions ;  and  this  intention  may  be  made  out  from  other  portions  of  the  same  law,  and  from  laws 
in  pari  materia.  United  States  v»  Twenty-four  Coils  of  Cordage,  Bald.,  505;  Bacon  t7.  Ban- 
croft, 1  Story,  341;  Arthur  v.  Morrison,  6  Otto,  111;  Roosevelt  v.  Maxwell,  3  Blatch.,  898; 
United  States  v.  Eighty-five  Hogsheads  of  Sugar,  2  Paine,  58;  United  States  v.  The  .Steamboat 
JForrester,  Newb.,  94;  Elliott  v.  Swartwout,  10  Pet.,  lol. 

§  2776.  In  laws  relating  to  duties  the  testimony  of  dealers  should  be  taken  as  to  the 
meaning  of  commercial  terms,  rather  than  that  of  mechanics.  United  States  v.  Sarchet, 
Oilp.,  284. 

§  2777.  It  will  be  presumed,  where  a  special  meaning  is  attached  to  certain  words  in  a 
prior  act,  that  congress  intended  they  should  have  the  same  signification  where  used  in  a 
subsequent  act  relating  to  the  same  subject-matter.  And  hence  where  a  statute  exempted 
from  duty  ** animals,  living,  of  all  kinds;  birds,  singing  and  other,  and  land  and  water 
fowls,"  and  a  subsequent  act  laid  a  duty  on  **  all  horses,  mules,  cattle,  sheep,  hogs  and  other 
live  animals,"  the  latter  act  was  held  not  to  include  birds.    Reiohe  v,  Smythe,  18  Wall.,  162. 

§2778.  Where  the  words  of  an  act  of  congress  are  explicit,  they  must  be  held  to  compre- 
liend  every  case  not  expressly  excluded.    Young  v.  Bank  of  Alexandria,  4  Cr.,  897. 

§  2779.  Words  of  the  same  import  should  be  construed  to  mean  the  same,  whether  found 
in  a  bank  charter,  or  in  the  general  law.    M'Lean  v.  Lafayette  Bank,  8  McL.,  611. 

§  2780.  The  meaning  of  a  single  word  in  a  statute,  when  it  is  susceptible  of  different  in- 
terpretations, must  be  determined  from  the  context,  the  subject-matter  of  which  the  law- 
makers are  speaking,  and  the  provisions  and  language  with  which  it  is  associated.  Perrine  v. 
Chesapeake  &  Delaware  Canal  Co.,  9  How.,  190. 

§  2781.  Terms  and  phrases  employed  in  statutes  must  be  understood  in  the  sense  intended 
by  the  law-makers,  where  that  can  be  ascertained  with  reasonable  certainty.  United  States 
r.  Irwin,  5  McL.,  183. 

§  2782.  Where  the  words  of  a  statute  have  acquired,  through  judicial  interpretation,  a  well 
understood  legislative  meaning,  it  must  be  presumed  that  when  they  are  used  in  a  subee- 
•quent  statute,  they  are  used  in  the  same  sense,  unless  the  contrary  is  in  some  way  made  to 
appear.    The  **  Abbotaford,"  8  Otto.  444. 

g  2788.  The  meaning  of  technical  nautical  phrases,  used  in  statutes,  is  presumed  to  be 
known  to  courts  sitting  in  admiralty,  and  no  experts  need  be  called  in  to  interpret  the  law. 
-**  Going  off  large"  is  a  nautical  expression,  and  means  having  the  wind  free  on  either  tack. 
The  Fashion  v.  Ward,  6  McL.,  170;  Ward  r.  Brig  Fashion,  Newb.,  23. 

§27^4.  **saeh.'' — As  an  ordinary  rule  "such"  refers  to  the  last  antecedent.    This 

rule  of  grammatical  construction  is,  however,  by  no  means,  conclusive.  Hardly  any  rule  of 
grammatical  construction  is  more  frequently  violated.  A  court  must  look  to  the  context, 
consider  the  relation  of  the  clause  under  construction  to  other  parts  of  the  section  and  to 
other  sections  connected  with  the  subject,  and  consider  also,  if  possible,  the  design  and  ob- 
ject of  the  clause,  the  conveniences  or  benefits  it  was  intended  to  secure  or  confer,  and  the 
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evilR,  if  any,  whicli  it  was  intended  to  prevent ;  and  if,  in  view  of  all  these  considerations,  it 
appears  that  the  subject  of  **  such  '*  was  not  the  antecedent  immediately  preceding,  but  a 
prior  one,  the  court  should  so  constme  the  law.     In  re  Lacey,  12  Blatch.,  836. 

§2785.  "shall"  and  " may."— As  against  the  government,  the  word  "shall,**  when 

used  in  statutes,  is  to  be  construed  as  **may,"  unless  a  contrary  intention  is  manifest.  Rail- 
road Co.  V.  Hecht,  5  Otto,  168  (§§  1905,  1906). 

§2786.  It  is  not  true  that  in  all  cases  *'may"  must  be  construed  as  "shall."  The  prin- 
ciple adduced  from  the  modern  cases  is,  that  that  exposition  ought  to  be  adopted  in  this  case 
as  in  other  cases,  which  carries  into  effect  the  true  intent  and  object  of  the  legislature  in 
the  enactment;  the  ordinary  meaning  of  the  language  must  be  presumed  to  be  intended 
unless  it  would  manifestly  defeat  the  object  of  the  provisions.     Apperson  v.  City  of  Memphis, 

2  Blip.,  872;  Thompson  v.  Roe,  22  How.,  434. 

§  2787.  The  words  **  shall"  and  **  will "  as  used  in  statutes  have  no  fixed  meaning,  but  the- 
question  is  one  of  intendment.     Construction  of  Statutes,*  8  Op.  Att'y  Gen*l,  114. 

§  2788. "and  "  means  "or,"  when. —  Where  a  statute  provides  a  punishment  for  any 

one  who  shall  violate  sections  1  and  2  of  an  act,  it  must  be  held  that  "and"  means  "or,'' 
for  the  intent  of  the  legislature  would  not  otherwise  be  carried  out.  People  r.  Sweetser,*  1 
Dak.  T'y,  818. 

§  2789.  The  disjunctive  particle  ^*or,''^  in  a  penal  statute  between  two  enumerated  causes 
for  forfeiture,  cannot  be  construed  to  mean  and.  United  States  v.  Ten  Cases  of  Shawls,  ^ 
Paine,  166. 

§  2790.  "  at"  and  **  from."— The  words  "  at "  and  "  from,"  as  used  in  a  charter  fixing 

the  route  of  a  canal,  will  not  be  construed  to  be  exclusive  of  the  places  named,  but  will  be 
held  to  mean  and  to  apply  to  a  point  within  the  locality  mentioned.  Chesapeake  &  Ohio 
Canal  Co.  t?.  Key,  8  Cr.  C.  C,  608. 

§  2791.  "  month." — Where  a  statute  provided  that  an  act  shall  be  done  in  six  months, 

it  will  be  presumed  that  calendar  months  were  intended.  Brudenell  v,  Vaux,  2  Dal.,  302; 
Union  Bank  of  Georgetown  v,  Forrest,  8  Cr.  C.  C,  224. 

§2792.  "year." — The  word  "year,"  as  used  in  a  statute  providing  that  an  officer 

should  receive  a  certain  percentage  not  exceeding  a  certain  sum  "for  any  one  year,"  means^ 
an  official  year,  and  not  a  calendar  year.     United  States  t?.  Dickson,  15  Pet.,  162. 

§  2793.  adding  words. —  A  statute  should  be  read  so  as  to  render  its  language  effective,. 

and  if  the  insertion  of  the  conjunction  "  and  "  in  a  criminal  statute  is  necessary  for  that  pur- 
pose,  it  should  be  considered  as  inserted.     United  States  v,  Pelletreau,  14  Blatch.,  128. 

§  2794. **  persons." —  Corporations  are  included  in  the  term  **  persons  "  used  in  a  statute, 

where  the  circumstances  in  which  they  are  placed  are  identical  with  those  of  natural  persons* 
expressly  included  in  such  statutes.     Beaston  v.  Farmers*  Bank  of  Delaware,  12  Pet.,  134. 

§  2795.  "  blood." —  The  word  **  blood,"  as  used  in  a  statute  of  descent,  when  used  with- 
out a  qualifying  word,  includes  **  half  blood  "  as  well  as  "  whole  blood."    Gardner  t?.  Collins, 

3  Pet.,  87. 

§  2796.  "annually." — The  word  " annually  "  means  every  year.  So  where  the  char- 
ter of  a  corporation  required  its  officers  to  make  a  certain  report  "  annually  "  between  the 
1st  and  20th  days  of  January,  it  was  held  that  a  corporation  organized  in  May  would  b& 
obliged  to  make  the  required  report  in  January  following,  even  though  they  had  not  at  that 
time  been  organized  a  year.     Union  Iron  Co.  v.  Pierce,  4  Biss.,  829. 

§  2797.  **  wllftally." — The  word  **  wilfully,"  as  used  in  a  penal  statute,  means  with  a 

wrong  and  criminal  intent.     United  States  v.  Three  Railroad  Cars,*  7  Int.  Rev.  Rec.,  189. 

^2798.  The  word  "wilfully,"  means  not  merely  voluntarily,  but  with  a  bad  purpose* 
Felton  V.  United  States,  6  Otto,  702. 

§  2799.  Where  a  statute  provides  a  penalty  for  an  act  done  "  knowingly  and  wilfully,"  the 
penalty'  is  not  recoverable  unless  the  act  be  done  not  only  with  knowledge,  but  with  bad 
intent.    Ibid, 

%  2800.  Inhabitants. —  An  act  relating  to  the  granting  of  aid  to  a  railway  company^ 

by  certain  municipalities,  provided  that  such  aid  should  not  be  granted  until  a  proposition 
had  been  submitted  by  tlie  company  to  the  inhabitants  of  the  municipality  and  approved  by 
them,  and  further  provided  for  the  submission  of  the  question,  on  the  application  of  ten 
voters,  to  an  election,  etc.  Held,  that  the  words  "inhabitants "  means  voters,  as  used  in  the 
act.    Walnut  v.  Wade,  13  Otto,  693. 

§  2vS01« "came  by  descent,  gift,"  etc.— -In  a  statute  of  descent,  the  words  "came  by 

descent,  gift  or  devise  from  the  parent  or  other  kindred  of  the  intestate,"  etc.,  mean  descent^ 
gift  or  devise  immediately  from  such  parent  or  kindred  and  not  mediately  through  others. 
Gardner  v,  Collins,  2  Pet.,  89. 

§  2802.  transport.— The  word  "  transport,"  as  used  in  the  act  of  July  6, 1812,  which 

forbids  any  citizen  of  the  United  States  to  *'  transport  or  attempt  to  transport,  over  land  or 
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otherwise,  in  any  wagon,  cart,  sleigh,  boat  or  otherwise,  .  .  .  any  articles  of  provision 
from  the  United  States  into  Canada,"  is  held  not  to  include  the  driving  of  fat  oxen  on  foot 
into  Canada,  although  such  may  be  considered  articles  of  provision.  United  States  v.  Shel- 
don, 2  Wheat,  119. 

g  2803.  Words  in  a  grant  descriptive  of  the  intention  or  use  of  the  land  are  not  to  be  con- 
strued as  a  condition  precedent  in  the  absence  of  anything  showing  an  intention  that  they 
should  be  considered  as  such.    Ward  v.  New  England  Screw  Co.,  1  Cliff.,  576. 

§  2804.  Strict  construction.-—  The  supreme  court  of  the  United  States  will  give  a  strict 
construction  to  legislative  acts  empowering  counties  to  borrow  money  to  aid  corporations, 
but  it  will  at  the  same  time  protect  the  holders  of  county  obligations  against  unwarranted 
attempts  to  impeach  their  validity.  Moran  v.  Commissioners  of  Miami  County,  2  Black, 
723. 

§  2805.  Every  statute  derogatory  to  the  rights  of  property,  or  that  takes  away  the  estate  of 
a  citizen,  ought  to  be  strictly  construed.  Yanhome  v,  Dorrance,  2  Dal.,  816;  United  States  v, 
Harris,  1  Sumn.,  21. 

§  2806.  Where  the  language  of  an  act  readily  admits  of  a  construction  in  harmony  with 
its  purposes,  the  intention  to  give  it  another  and  different  meaning,  and  one  which  is  opposed 
to  both  the  common  and  admiralty  law,  must  be  clearly  made  out,  or  it  cannot  be  entertained 
by  the  courts.  Sherlock  v.  Ailing,  8  Otto,  108;  Shaw  t7.  Railroad  Co.,  11  Otto,  563;  McCool 
V.  Smith,  1  Black,  470;  Ross  v.  Jones,  22  Wall.,  576;  Wick  v.  The  Schooner  Samuel  Strong, 
6  McL.,  592;  Brown  v.  Barry,  8  Dal.,  867. 

§  2807.  A  court  cannot  give  an  act  a  construction  which  would  change  the  rules  of  evidence, 
without  a  clear  expression  of  legislative  intention.    The  Schooner  Abigail,  8  Mason,  888. 

§  2808.  The  authority  to  take  testimony  by  deposition,  being  in  derogation  of  the  rules  of 
the  common  law,  must  be  construed  strictly,  and  it  is  necessary  to  establish  that  all  the 
requisites  of  the  law  have  been  complied  with,  before  such  testimony  is  admissible.  Bell  v. 
Morrison,  1  Pet.,  855. 

§  2809.  A  statute  conferring  limited  jurisdiction  upon  a  court  is  to  be  construed  strictly  as 
to  the  jurisdiction,  and  liberally  as  to  proceedings  under  it.    Russell  v.  Wheeler,  Hemp.,  5. 

§  2810.  Where  an  act  expressly  provides  that  its  provisions  shall  take  effect  on  the  1st 
day  of  July  next  before  the  day  of  its  approval,  it  will  not  be  construed  to  retroact  to  any 
greater  extent,  there  being  nothing  else  in  the  act  manifesting  an  intention  that  the  act  shall 
be  retrospective.    Twenty  Per  Cent.  Cases,  20  Wall.,  179. 

§  2811.  Statutes  restrictive  of  the  rights  of  public  officers  to  all  the  fees  and  emoluments 
of  their  office,  generally  allowed  by  law,  limiting  and  cutting  down  their  compensation  to  a 
fixed  maximum,  are  to  be  interpreted  so  as  to  give  effect  to  the  restriction  only  so  far  as  the 
legislature  has  positively  spoken.     United  States  v,  Bassett,  2  Story,  389. 

§  2812.  Statutes  levying  duties  or  taxes  upon  subjects  or  citizens  are  not  to  be  extended  by 
implication  beyond  the  clear  import  of  the  language  used,  nor  enlarged  in  their  operation  so 
as  to  embrace  matters  not  specifically  pointed  out,  although  standing  upon  a  close  analogy. 
In  every  case  of  doubt  such  statutes  are  to  be  construed  most  strongly  against  the  govern- 
ment and  in  favor  of  the  citizen.    United  States  v.  Wigglesworth,  2  Story,  869. 

§  2818.  In  the  construction  of  legislative  grants,  the  rule  is,  that,  if  the  meaning  of  the 
-words  be  doubtful,  they  shall  be  taken  most  strongly  against  the  grantee,  and  for  the  govern- 
ment, and  therefore  should  not  be  extended,  by  implication,  beyond  their  natural  and  obvi- 
ous meaning;  and  if  such  construction  does  not  support  the  right  claimed,  it  must  falL  In 
such  a  grant,  nothing  passes  but  what  is  granted  in  clear  and  express  terms.  Minturn  v. 
Larue,  McAl.,  875 ;  Griffing  v.  Gibb,  McAl.,  218 ;  Rice  v.  Minnesota,  etc.,  R*y  Co.,  1  Black,  880 ; 
Perrine  v.  Chesapeake  &  Delaware  Canal  Co.,  9  How.,  192;  Claim  of  Maryland,*  9  Op.  Att*y 
QenX  59;  Peck's  Case,  10  id.,  54;  Moran  v.  Commissioners  of  Miami  Co.,  2  Black,  728;  Mills 
V,  St.  Clair  Co.,  8  How.,  588 ;  Ohio  Life  Ins.  and  Trust  Co.  v.  Debolt,  16  How.,  416  (§§  2254-65) ; 
Newton  v.  Commissioners,  10  Otto,  548  (ga  1799-1804);  Holyoke  Co.  v.  Lyman,  15  Wall.,  500 
(§§  2170-76);  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.,  420  (§§  2058-82);  Railway  Co.  v. 
Philadelphia,  11  Otto,  528  (g§  2266-72);  Wright  v.  Nagle,*  11  Otto,  797;  Richmond  R.  Co.  v. 
Louisa  R.  Co.,*  18  How.,  71 ;  Wilmington  Railroad  r.  Reid,  18  WalL,  264  (g§  2808,  2804). 

g  2814.  Private  acts  of  congress  are  always  to  be  strictly  construed  against  the  person  for 
-whose  benefit  they  are  enacted,  and  never  forced  beyond  their  plain  import.  Most  especially 
are  they  to  be  so  construed  as  to  prevent  the  entrapping  of  the  government  by  fixing  upon  it 
liability  where  the  intention  of  congress  was  only  to  authorize  an  investigation  and  determi- 
nation of  the  question  of  liability.    Roberts  v.  United  States,*  6  Ct.  CI.,  89. 

g  2815.  In  order  that  the  grant  of  a  ferry  privilege  by  legislative  act  be  exclusive,  the  inten- 
tion to  make  it  so  must  be  clearly  expressed  or  necessarily  inferred.  Fanning  v.  Gregoire, 
16  How.,  588;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.,  420  (§g  2053-82). 

S  281^  It  is  not  to  be  presumed  that  congress  intends  to  grant  money,  unless  the  grant  is 
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flo  clearly  expressed  as  to  exclude,  by  f oree  of  the  words,  any  other  constmction.    Pelt's 
Case.*  10  Op,  Att'y  Gen'l,  55. 

§  2817.  State  laws  which  give  liens  upon  vessels  for  material  and  labor  are  9trieH  yuris^ 
and  are  to  be  strictly  construed.    Calkin  v.  United  States,*  3  Ct.  Ci.,  303. 

§3818.  The  word  '*  laws,"  as  used  in  the  thirty  ^fourth  section  of  the  judictary  act,  which 
provides  that  **  the  laws  of  the  several  states/'  etc.,  shall  form  the  rules  of  decision  in  the  trial 
of  common  law  cases  in  the  federal  courts,  is  strictly  limited  to  local  statutes,  and  local 
usages  of  fixed  and  permanent  operation,  and  does  not  embrace  the  decisions  of  local  courts 
on  points  of  commercial  law.    Swift  v.  Tyson,  16  Pet.,  18. 

$2819.  An  act  permitting  gaming  should  be  strictly  construed.  Every  reasonable  doubt 
should  be  resolved  so  as  to  limit  the  powers  and  rights  claimed  under  its  authority.  Implica- 
tions and  intendments  should  have  no  place  except  as  they  are  inevitable  from  the  language 
or  the  context.     Aicardi  v.  The  State,*  19  Wall.,  685. 

^  2820.  Liberal  construction.—  In  construing  a  severe  statute  declaring  heavy  forfeit- 
ures, those  who  are  called  upon  to  conduct  their  business  in  view  of  all  its  provisions  ought 
to  be  fairly  apprised  of  its  requirements  and  of  its  penalties.  They  are  bound  to  know  the 
law,  but  law-makers  owe  a  duty  to  them  of  making  it  intelligible ;  and  those  whose  business 
it  is  to  construe  or  expound  a  law  which  is  of  doubtful  or  double  meaning  should  not  incline 
to  the  harshest  possible  meaning,  when  it  is  obvious  that  those  to  whom  it  is  to  be  applied 
may  have  been  led  to  trust  in  another,  which  is  less  severe,  but  equally  satisfying  in  its 
terms.  This  is  not  saying  that  laws  of  the  kind  in  question  are  to  be  strictly  construed  in 
favor  of  the  citizen  against  the  state,  but  only  that  they  should  be  construed  with  reason- 
able fairness  to  the  citizen.  United  States  v.  1412  Gallons  of  Distilled  Spirits,  10  Blatch., 
433, 

§  2821.  A  law  auUiortzing  the  redemption  of  lands  sold  for  taxes  ought  to  receive  a  liberal 
and  benign  construction  in  favor  of  those  whose  estates  will  otherwise  be  divested,  especially 
where  the  time  allowed  is  short,  and  ample  indemnity  is  given  to  the  purchaser,  and  a  penalty 
is  imposed  on  the  owner,    Dubois  v.  Hepburn,  10  Pet.,  22. 

g  2822.  Statutes  authorizing  redemption  from  tax  sales  are  to  be  construed  liberally  in  favor 
of  the  owners,  especially  when  they  provide  full  indemnity  to  the  purchaser  and  impose  a 
penalty  upon  the  delinquent.     Corbett  v.  Nutt,  10  Wall.,  464. 

^  2828.  The  patent  laws  of  the  United  States  ought  to  be  construed  in  the  spirit  in  which 
they  were  made.  Grant  v,  Raymond,  6  Pet.,  242;  Bianchard  v.  Sprague,  2  Story,  164;  Whit- 
ney V,  Bmraett,  Bald.,  822. 

g  2824.  Pension  laws  are  beneficial  in  their  nature,  and  are  therefore  to  be  construed  bene- 
ficially in  matters  of  inevitable  doubt.    Aicardi  i;.  United  States,*  Dev.,  159. 

§  2825.  A  remedial  and  beneficial  statute  will  not  be  defeated  by  a  construction  which  is 
strictly  technical.  The  construction  should  be  liberal  in  order  to  give  effect  to  the  remedy. 
Davis  V.  Leslie,  1  Abb.  Adm.,  189;  United  States  v,  lUiodes,  1  Abb.,  86;  Parks  v.  Turner,  12 
How.,  46. 

§  2826.  Bankruptcy  acts  enacted  by  congress  pursuant  to  the  constitution  are  properly  de- 
nominated remedial,  and  should  therefore  receive  a  generous  and  liberal  interpretation ;  and 
this  extends  to  the  provisions  conferring  upon  the  courts  jurisdiction  to  execute  it  as  well  as 
to  other  parts.    Goodall  v.  Tuttle,  8  Biss.,  241. 

§  2827.  Laws  creating  laborers'  liens  are  to  be  construed  liberally  in  favor  of  the  labocer. 
And  so  an  act  reading:  *' All  persons  performing  labor  for  carrying  on  any  mill  shall  have  a 
lien  on  such  mill  for  such  work  or  labor  done,"  is  held  to  establish  such  a  lien  in  favor  of  one 
hauling  quartz  for  a  quartz  mill.    In  re  Hope  Mining  Co.,  1  Saw.,  710. 

g  2828.  A  statute  having  reference  to  public  good  should  be  liberally  construed.  Beastou 
v.  Farmers*  Bank  of  Delaware,  12  Pet,  184. 

§  2829.  A  statute  giving  priority  to  the  United  States  in  the  case  of  an  assignment  by  an  in- 
solvent debtor  ought  to  receive  a  fair  and  reasonable  interpretation,  according  to  the  just 
import  of  its  terms ;  and  the  term  '*  debts  due  "  is  to  be  construed  as  meaning  '*  debts  owing." 
United  States  v.  State  Bank  of  North  Carolina,  6  Pet.,  85. 

^  2880.  Benevolent  statutes  of  the  government,  made  for  the  benefit  of  its  own  citiaezis, 
.  inviting  and  encouraging  them  to  settle  on  its  public  lands,  and  passed  for  the  purpose  of  re- 
warding, in  a  liberal  manner,  a  meritorious  class  of  persons  who  bad  taken  possession  of  that 
country  and  held  it  for  the  government  under  circumstances  of  g^reat  danger,  should  be  liber- 
ally construed  in  defining  the  class  of  persons,  among  those  residing  in  the  territory  in  those 
early  days  and  partaking  of  the  hardships  which  the  acts  were  intended  to  reward,  who  are 
entitled  to  take  lands  under  those  acts.    Silver  v.  Ladd,  7  Wall.,  219. 

§  2881.  Statutes  enacted  for  the  benefit  of  married  women  shovdd  be  Ubecally  coastnied. 
Warford  v.  Noble,  9  Biss.,  824. 

§  2882.  If  a  statute  intended  to  confer  a  bounty  oontains  ambtguooB  wordi^  it  is  the  duty 
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ef  the  court  to  adopt  that  constraction  which  will  best  effect  the  liberal  intentions  of  the  leg- 
islature.   Ross  V.  Barlaud,  1  Pet. ,  667. 

§  38i8;  A  statute  requiring  a  certain  act  to  be  done  to  entitle  a  person  to  an  allowance  of 
public  money  from  the  United  States,  being  directory  and  not  penal,  does  not  require  a  strict 
interpretation,  rigidly  confined  to  what  is  so  clearly  expressed,  as  to  admit  of  no  doubt.  It 
calls  for  such  an  inteipretation  as  will  guard  the  public  treasury  from  fraud,  so  far  as  the 
language  used,  when  fairly  construed,  is  capable  of  accomplishing  such  purpose.  United 
States  V.  Nickerson,  17  How.,  200. 

§  289#.  Statutes  of  frauds  should  be  liberally  construed  for  the  suppression  of  frauds. 
Bank  of  United  States  v,  Lee,  18  Pet,  118. 

§  28So.  Intention  of  ie^islatiire. —  All  statutes  must  be  construed  so  as  to  give  them  valid- 
ity, force  and  effect,  and  to  carry  out  the  will  of  the  legislature.  People  v,  Sweetser,*  1  Dak, 
Ty,  811 ;  Ogden  v.  Strong,  2  Paine,  584;  Binney  v.  Chesapeake  &  Ohio  Canal  Co.,  8  Pet.,  212 ; 
United  States  ix,  Petersburg  Judges  of  Election,  1  Hughes,  504 ;  United  States  v.  Senders,  2 
Abb.,  400;  Wilkinson  v,  Leland,  2  Pet.,  661;  Brown  v.  Duchesne,  19  How.,  104;  United 
States  r.  Collier,  8  Blatoh.,  382;  Bassett  v.  United  States,*  2  Ct.  CL,  449;  United  States  v. 
Athens  Armory,  2  Abb.,  185. 

g  2886.  Rules  and  maxims  of  interpretation  are  ordained  as  a  means  of  discovering  the 
true  intent  and  meaning  of  the  law*g^ver;  but  the  primary  rule  is,  that  whenever  the  meau* 
ing  which  the  makers  of  the  statute  entertained  can  be  discovered  by  fit  signs,  it  ought  to  be 
followed  in  its  construction  in  a  course  consonant  to  reason  and  discretion.  Butler  v.  Russel, 
8  Cliff.,  255. 

§  2887.  The  rules  for  construing  statutes  are  the  same  in  courts  of  equity  as  in  courts  of 
law.    Talbot  t;.  Simpson,  Pet.  C.  C,  lb8. 

t$  2888.  Where  the  legislative  intention  can  be  derived  only  from  the  words  used  in  the 
statute,  courts  cannot  speculate  beyond  the  reasonable  import  of  these  words.  The  .spirit  of 
the  act  must  be  extracted  from  the  words  of  the  act,  and  not  from  conjectures  aliunde, 
Gardner  V.  Collins,  2  Pet.,  98. 

g  2889.  The  meaning  of  the  legislature  is  to  be  ascertained  from  the  language  of  the  stat- 
ute, and  it  is  not  to  be  supposed  that  they  have  used  words  without  intending  to  convey  any 
idea.  Wigg  v.  United  States,*  Dev.,  157;  Piatt  v.  Union  Pac.  R.  Co.,  9  Otto,  58;  in  re  Dibble, 
8  Ben.,  298. 

g  2840.  Where  an  act  is  full,  complete  and  evidently  expresses  the  obvious  intent  of  the 
leg^isiature  if  certain  words  are  omitted,  and  is  senseless  if  the  words  are  permitted  to  re- 
main, such  words  must  be  treated  as  surplusage,  and  the  act  construed  as  if  they  were  omit^ 
ted.  To  suppose  that  the  legislature,  while  intending  to  remedy  an  evil,  should  by  express 
-words  render  their  act  wholly  ineffective,  is  to  suppose  the  legislature  to  be  guilty  of  folly,  if 
not  of  fraud.    United  States  v.  Stem,  5  Blatch.,  516. 

§  2841.  In  construing  a  statute  it  is  the  duty  of  the  court  to  ascertain  the  meaning  of  the 
legislature  from  the  words  used  in  the  statute,  and  the  subject-matter  to  which  it  relates,  and. 
to  restrain  its  operation  within  narrower  limits  than  its  words  import,  if  the  court  are 
satisfied  that  the  literal  meaning  of  its  language  would  extend  to  cases  which  the  legislature 
never  designed  to  embrace  in  it*    Brewer  v.  Blougher,  14  Pet.,  198. 

g  2848.  It  seems  that  where  an  act  of  congress  is  designed  to  introduce  an  important 
change  amounting  to  a  revolution  in  the  law  of  evidence,  it  is  not  for  courts  to  counteract 
the  legislative  will  by  distinctions  at  variance  with  the  general  scope  of  the  new  principles 
intended  to  be  established.    Rison  v.  Cribbs,  1  DilL,  185;   Wigg  v.  United  States,*  D>ev., 

g  2848«  In  the  construction  of  all  statutes  it  is  a  general  rule  that  courts  eae  bound  to  ex- 
pound them  according  to  the  intention  of  the  frameiis.  This  intention  is  to  be  gathered,  not 
from  the  examination  of  a  single  section  merely,  but  from  comparing  together  different  sec- 
tions of  the  same  statute.  When  it  is  once  ascertained  that  the  legislature  has  created  an 
offense,  the  extent  to  which  it  reaches  is  to  be  sought  in  the  exposition  of  the  mischiefs 
'Which  it  sought  to  remedy,  and  cases  within  the  same  mischief  and  the  same  intent  have 
been  frequently  construed  within  the  prohibitions,  although  not  exactly  within  the  letter. 
From  the  operation  of  this  rule  penal  statutes  do  not  seem  always  to  be  excepted.  Though 
they  are  to  be  construed  strictly,  yet  they  are  to  be  so  construed  as  to  meet  the  mischief 
-which  the  legislature  show  a  clear  intention  to  suppress.  The  Schooner  Harmony,  1  Grail., 
187: 

§  2844.  In  arriving  at  the  intention  of  the  legislature  in  passing  an  act,  we  must  place  our^ 
selves  as  far  as  possible  in  the  light  which  the  legislature  enjoyed,  look  at  things  as  they 
appeared  to  it,  and  discover  its  purpose  from  the  language  used  in  connection  with  the  attend- 
ing cirountstanoes.    Piatt  t^.  Union  Pac;  R.  Co.,  9  Otto,  68. 

g2843.  The  construction  of  charters  conferring  power  to  condemn  land  for  public  use 
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should  be  such  as  will  best  carry  into  effect  the  intent  of  the  legislature.  Chesapeake  &  Ohio 
Canal  Co.  v.  Key,  8  Cr.  C.  C,  605. 

§  284G.  A  court  is  not  at  liberty  to  presume  the  intention  of  the  legislature,  and  has 
nothing  to  do  with  the  policy  of  the  law.     Beatty  v.  United  States,*  Dev.,  157. 

§  2817.  It  seems  that  the  intention  of  the  legislature  in  enacting  a  law  may  be  inferred 
from  subsequent  legislation  of  a  similar  character.    United  States  v.  Mynderse,  7  Blatch.,  489. 

§  2848.  Constructions  to  be  ayoided  —  Aet  must  be  upheld. —  If  a  section  of  a  law  admits 
of  two  interpretations,  one  of  which  brings  it  within,  and  the  other  presses  it  beyond,  the 
constitutional  authority  of  congress,  it  will  be  the  duty  of  the  courts  to  adopt  the  former 
construction,  because  a  presumption  never  ought  to  be  indulged  that  congress  meant  to  exer- 
cise or  usurp  any  unconstitutional  authority,  unless  that  conclusion  is  forced  upon  the  court 
by  language  altogether  unambiguous.    United  States  v.  Coombs,  12  Pet.,  76. 

§  2849. must  not  yiolate  law  of  nations.—  An  act  of  congress  ought  never  to  be 

construed  to  violate  the  law  of  nations  if  any  other  possible  construction  remains,  and 
consequently  can  never  be  construed  to  violate  neutral  rights,  or  to  affect  neutral  commerce, 
further  tiian  is  warranted  by  the  law  of  nations  as  understood  in  this  country.  Murray  v. 
Schooner  Charming  Betsey,  2  Cr.,  118. 

§2850.  forfeitures. —  Cqngress  may  denounce  a  forfeiture  for  the  non-payment  of 

taxes  that  will  take  effect  ipso  jure,  but  such  forfeitures  are  not  favored  inlaw,  and  the  courts 
will  not  give  a  statute  such  a  constmction  unless  the  intention  that  it  should  have  such  effect 
is  made  clearly  to  appear.    Schenckv.  Peay,  1  Dill.,  268. 

§^  2851.  security  of  property. —  Legislative  acts  ought  never  tobeeo  conatrued  as  to 

subvert  the  rights  of  property,  unless  the  intention  so  to  do  is  expressed  in  such  terms  as  to 
admit  of  no  doubt,  and  to  show  a  clear  design  to  effect  the  object.  General  i)ermi6sion  given 
by  the  legislature  to  enter  lands  within  a  given  tract  of  country,  must,  of  necessity,  be  limited 
to  lands  not  previously  occupied.  No  general  terms  intended  for  property,  to  which  they 
may  be  fairly  applicable,  and  not  particularly  applied  by  the  legislature ;  no  silent,  implied 
and  constructive  repeals,  ought  ever  to  be  so  understood  as  to  divest  a  vested  right.  Ruther- 
ford V.  Greene,  2  Wheat.,  196. 

§  28c2.  construction  causing  mischief. —  A  construction  which  must  necessarily  occa- 
sion great  public  and  private  mischief  must  never  be  preferred  to  a  construction  which  will 
occasion  neither,  or  neither  in  so  great  degree,  unless  the  terms  of  the  instrument  absolutely 
require  such  preference.     Griffin's  Case,  Chase's  Dec,  364  (g§  1552-67). 

§  2853.  causing  inconvenience. —  That  any  given  interpretation  of  the  constitution 

will  produce  great  injury  and  inconvenience  is  a  reason  for  rejecting  it,  where  any  other  rea- 
sonable construction  can  be  given.    Latham  v.  United  States,*  1  Ct.  CI.,  152. 

§  2854.  prejudicial  to  public  good. —  In  interpreting  a  statute  a  comt  will  not  look 

merely  to  a  particular  clause  in  which  general  words  may  be  used,  but  will  take  in  connection 
with  it  the  whole  statute  (or  statutes  on  the  same  subject),  and  the  objects  and  policy  of  the 
law,  as  indicated  by  its  various  provisions,  and  give  it  such  a  construction  as  will  carry  into 
execution  the  will  of  the  legislature  as  thus  ascertained,  according  to  its  true  intent  and 
meaning.  Neither  will  the  court,  in  expounding  a  statute,  give  to  it  a  construction  ivhich 
would  in  any  degree  disarm  the  government  of  a  power  which  has  been  confided  to  it  to  be 
used  for  the  general  good, —  or  which  would  enable  individuals  to  embarrass  it  in  the  dis- 
charge of  the  high  duties  it  owes  to  the  community, —  unless  plain  and  express  words  indicate 
that  such  was  the  intention  of  the  legislature ;  and  this  rule  applies  particularly  to  patent  and 
copyright  laws.     Brown  v.  Duchesne,  19  How.,  194. 

§  2855.  leading  to  injustice. —  A  construction  will  not  be  given  to  an  act  which  would 

lead  to  manifest  io justice,  as  the  granting  of  a  lot  to  one  man  because  it  had  been  improved 
by  another,  and  which  would  also  oppose  the  general  legislation  of  congress  on  the  subject 
Pollard  r.  Kibbe,  14  Pet.,  353;  Hepburn  v.  Griswold,  8  WalL,  603;  United  States  v.  Heth,  3 
Cr.,  409. 

§  2856.  opposed  to  public  safety. —  An  act  of  congress,  prohibiting  the  stopping  of 

the  mails,  ought  not  to  be  so  construed  as  to  shield  a  carrier  from  arrest  for  driving  through  a 
populous  city  at  a  rate  of  speed  dangerous  to  the  inhabitants.  United  States  v.  Hart,  Pet.  C. 
C,  390. 

§  2Hb7,  contrary  to  object  of  law. —  When  a  distinction  is  sought  to  be  set  up  as  to 

the  application  of  the  words  of  a  statute  which  is  not  founded  upon  the  considerations  lead- 
ing to  the  adoption  of  the  statute,  the  language  must  be  very  clear  before  the  distinction  will 
be  adopted  by  the  court.     United  States  v.  State  Bank  of  North  Carolina,  6  Pet.,  38. 

§  2858.  where  the  law  will  bear  two  constructions.— Where  the  words  of  a  law  will 

bear  either  of  two  constructions,  that  construction  will  be  preferred  which  is  most  reason- 
able and  consistent  with  the  intention  of  the  legislature,  so  far  as  it  can  be  collected  from  the 
whole  system.    United  States  v.  Hall,  2  Wash.,  366.  .     . 
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§  28o9.  in  case  of  doubt. —  In  doubtful  cases  it  is  a  sound  rule  of  construction  that 

the  words  of  a  statute  are  to  be  expounded  in  favor  of  the  citizen  and  against  the  legislature. 
The  Sloop  Falmouth,  1  Gall.,  133. 

g  2860.  Doubts  as  to  the  construction  of  a  law  permitting  the  contracting  of  municipal  in- 
debtedness, which  has  been  acted  on,  should  be  resolved  in  favor  of  good  faith.  Henderson 
V.  Jackson  County,  2  McC,  621. 

§  2861.  equitable. —  A  statute  shall  never  have  an  equitable  construction  in  order  to 

overthrow  and  divest  an  estate.    Yanhorne  v,  Dorrance,  2  Dal.,  316. 

§  2862.  requiring  introduction  of  new  words.—  The  court  should  give  effect  to  all  the 

words  of  a  statute,  if  by  a  reasonable  interpretation  that  can  be  done,  and  it  involves  no  repug- 
nancy to  other  provisions,  and  is  not  inconsistent  with  the  apparent  objects  of  the  statute. 
But  such  an  interpretation  will  not  be  adopted  to  give  effect  to  particular  words,  which  will 
Inquire,  on  the  part  of  the  court,  the  introduction  of  new  pi*ovisions  and  auxiliary  clauses, 
which  the  statute  neither  points  out  nor  hints  at.    United  States  v.  Bassett,  2  Story,  389. 

§  2868.  unjust  or  absurd  conclusions. —  All  laws  should  be  so  construed,  if  possible, 

as  to  avoid  an  unjust  or  an  absurd  conclusion ;  and  hence  an  act  of  congress,  prohibiting 
the  master  of  any  vessel  from  bringing  into  the  United  States  from  any  foreign  port  any 
Chinese  laborer,  does  not  prohibit  him  from  returning  to  the  United  States  Chinese  who 
shipped  on  board  his  vessel  at  San  Francisco  as  part  of  the  crew.  The  Chinese  Laborers,  7 
Saw.,  543;  The  Chinese  Merchant,  7  Saw.,  546. 

§  2864.  giving  double  penalty. —  A  law  is  open  to  construction  when  its  words,  used 

in  their  broad  and  general  sense,  would  give  double  penalties  for  the  same  offense,  it  being 
improbable  that  such  was  the  intention  of  the  legislature.  United  States  v.  Hunter,  Pet.  C. 
C,  10. 

§  2865. giring  extraterritorial  force. —  All  statutes  ought  to  receive  a  reasonable 

construction;  and  it  cannot  be  presumed  that  the  legislature  authorizes  any  act  to  be  done  in 
a  foreign  territory  when  that  act  is  beyond  the  reach  of  its  proper  jurisdiction  or  sovereignty. 
Hence,  unless  there  is  a  plain  clause  authorizing  the  construction  of  a  dam  or  a  canal  in  an- 
other state,  such  authority  cannot  be  implied  from  general  language.  Famum  v.  Blackstone 
Canal  Corporation,  1  Sumn.,  46;  Bond  v.  Jay,  7  Cr.,  853. 

g  2866. acting  on  contracts  with  foreigners.— Though  every  state  has  within  its  own 

sovereignty  an  authority  to  bind  its  citizens  everywhere,  so  long  as  they  continue  their  alle- 
giance, and  may,  unless  restrained  by  constitutional  prohibitions,  act  upon  contracts  made 
between  its  own  citizens  in  every  country,  and  discharge  them  by  general  laws,  such  is  not 
the  operation  of  its  jurisdiction  upon  contracts  made  by  a  citizen  with  a  foreigner  in  a  for- 
eign country.  If,  in  such  case,  the  legislature  by  positive  laws  nullifies  such  a  contract,  it  is 
certain  that  it  cannot  be  enforced  by  the  tribunals  of  the  state,  but  elsewhere  it  retains  all 
the  validity  originally  possessed  by  it  under  the  lex  loci  contracttis.  But  if  a  statute  be 
general,  without  direct  application  to  foreign  contracts,  the  rule  is  that  its  construction  shall 
not  be  extended  to  foreign  contracts.  So  an  action  on  a  contract,  made  in  a  foreign  country, 
between  a  foreigner  and  a  citizen  of  Rhode  Island,  is  not  barred  by  the  bankrupt  act  of 
Rhode  Island.     Van  Reimsdyk  v,  Kane,  1  Grail.,  377;  Suydam  v.  Broadnaz,  14  Pet.,  74. 

§  2867.  Policy  of  law,  and  mischief  to  be  remedied.—  Where  the  language  of  an  act  is 
broad  enough  to  include  a  given  case,  it  is  not  to  be  excepted  from  the  operation  of  the  law, 
if  it  is  within  the  policy  of  the  act  and  the  mischief  to  be  remedied.  United  States  v,  Bai- 
ley, 9  Pet.,  256. 

§  2868.  It  is  fair  to  presume  that  a  private  act  for  the  benefit  of  the  city  of  Mobile^  and 
certain  individuals,  was  passed  with  reference  to  the  particular  claims  of  such  individuals, 
and  the  situation  of  the  land  embraced  within  the  law  at  the  time  it  was  passed.  Pollard  v, 
Kibbe,  14  Pet.,  861. 

g  2869.  If  a  section  of  a  law  admits  of  two  interpretations,  each  of  which  is  within  the 
<x>nstitutional  authority  of  congress,  that  ought  to  be  adopted  which  best  conforms  to  the 
terms  and  objects  manifested  in  the  enactment,  and  the  mischiefs  it  was  intended  to  rem- 
edy.    United  States  v.  Coombs,  12  Pet.,  75. 

^  2870.  Where  a  construction  will  not  express  the  meaning  of  congress  consistently  with 
the  received  rules  of  interpretation,  the  court  must  ascertain  the  mischief,  if  any,  which  the 
act  was  designed  to  remedy,  and  endeavor  to  perceive  its  meaning  by  the  light  which  that 
consideration  will  throw  upon  it.  Chase  t\  United  States,*  Dev.,  158;  D'Arcy  v.  Ketchum,  11 
How.,  175. 

§  2871.  The  spirit  and  purpose  of  an  act  are  not  to  be  lost  sight  of  in  a  strict  adherence  to 
its  letter.     Felton  v.  United  States,  6  Otto,  702;  United  States  v.  Senders,  2  Abb.,  460. 

^  2872.  The  spirit  as  well  as  the  letter  of  a  statute  must  be  respected ;  and  where  the  whole 
context  of  the  law  demonstrates  a  particular  Intent  in  the  legislature  to  effect  a  certain  object, 
aoBOB  degree  of  implication  may  be  called  in  to  aid  that  intent.    So  where  an  act  affirmatively 
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declares  the  appellate  jurisdietioa  of  a  court  in  express  terms,  it  must  be  implied  that  it  was 
the  mtention  of  the  act  to  except  such  cases  as  are  embraced  in  the  negative  words.  Dnrous- 
seau  V,  United  States,  6  Cr.,  314, 

g  2878.  A  resort  may  be  had  to  the  general  and  settled  policy  of  the  goTernment,  as  mani- 
fested by  its  legislation  from  time  to  time  with  reference  to  any  particular  subject,  to  explain 
an  ambiguous  or  doubtful  enactment  on  that  subject.  United  States  v.  Wbidden,  3  Ware, 
272. 

g  2874.  The  supposed  policy  of  the  gOTernment  to  encourage  manufactures,  and  therefore 
being  against  the  imposing  of  duties  upon  raw  material,  is  of  very  little  weight  in  construing 
acte  increasing  duties  on  imports  for  the  purpose  of  increasing  the  revenues  of  the  country. 
What  is  termed  the  policy  of  the  government  with  reference  to  any  particular  legislation  is 
^nerally  uncertain,  and  is  a  ground  too  unstable  upon  which  to  rest  the  judgment  of  the 
court  in  the  interpretation  of  statutes.     Hadden  17.  The  Ck>llector,  5  Wall.,  107. 

§  2875.  In  construing  legislative  enactments  the  uniform  policy  of  the  legislature  is  to  be 
kept  in  view  when  the  question  arisen  whether,  in  the  absence  of  express  words  and  obvious 
natural  language,  it  is  to  be  presumed  to  have  depeurted  from  such  policy.  Minturn  v.  Larue, 
McAl.,  881;  United  States  v.  One  Hundred  Barrels,  1  Dill.,  48. 

§  2876.  Parpose  determined  from  effect. —  In  whatever  langaage  a  statute  may  be  framed, 
its  purpose  must  be  determined  by  its  natural  and  reasonable  effect.  Henderson  v.  Mayor  of 
New  York.  2  Otto,  259  (g§  1836-42). 

§2877.  Reference  to  subject-matter .— The  applicability  of  an  act  of  congress  is  deter- 
mined by  the  subject-matter  of  the  act,  and  not  by  any  assumed  test  of  convenience.  Indians 
in  Oregon,*  7  Op.  Att'y  Gen'l,  294. 

§  2878.  Long  acquiescence. —  The  fact  that  a  particular  construction  of  an  act  has  been  ac- 
quiesced in  for  a  long  term  of  years  without  question  is  no  unsatisfactory  evidence  that  it  is 
correct.     Miller  v,  McQuerry,  5  McL.,  482. 

§  2879.  Construction  by  parties. —  A  practical  construction  of  a  law  by  parties  acting  under 
it  will  be  followed  by  the  courts  if  such  construction  appears  safe  and  reasonable.  United 
States  V.  State  Bank  of  North  Carolina,  6  Pet.,  89. 

§  2880.  Contemporaneous  construction. —  A  construction  placed  on  a  statute  at  the  time  a 
contract  relating  to  land  is  entered  into  determines  the  rights  of  the  parties,  though  such 
construction  may  be  subsequently  doubted,  and  the  land  in  question  becomes  part  of  anotiier 
state.     Caldwell  v.  Carrington,  9  Pet.,  103. 

§  2881.  In  the  construction  of  a  doubtful  and  ambiguous  law,  the  contemporaneous  con- 
struction placed  upon  the  law  by  those  who  were  called  upon  to  act  under  it,  and  were  ap* 
pointed  to  carry  its  provisions  into  effect,  is  entitled  to  great  respect.  Edwards  v.  Darby,  13 
Wheat.,  206. 

§  2882.  The  contemporaneous  construction  of  a  statute,  corroborated  by  an  undeviating 
course  for  thirty  years,  must  govern  the  meaning  of  the  statute;  and  it  seems  that  this  is  true 
even  though  it  was  clearly  unauthorized  by  the  terms  of  the  law.  United  States  v.  The  Ship 
Becorder,  1  Blatch.,  223;  Huidekoper  v.  Burrus,  IWash.,  109. 

§  2883.  Reference  to  condition  of  things.—  Statutory  provisions,  when  doubtful,  may  be 
construed  with  reference  to  the  condition  of  things  upon  which  the  act  was  intended  to 
operate  at  the  lime  of  its  passage,  and  in  connection  with  the  provisions  of  other  statutes  in 
pari  materia,    Le  Roy  v.  Chabolla,  1  Saw.,  456. 

§  2S84.  Inoperative  law  may  show  condition  of  things  preyionsly  existing. —  Though  an 
act  of  congress  regulating  salvage  in  the  case  of  a  capture  of  a  neutral  vessel  can  have  no 
effect  as  to  a  capture  previously  made,  still  it  seems  that  it  may  be  considered  as  showing  the 
system  in  relation  to  such  matters  already  adopted  by  congress.    Talbot  v.  Seeman,  1  Cr.,  84. 

§2885.  Circnmstanees  considered  in  fixing  pay  of  consnlsi— The  fact  that  Algeria  be- 
longed to  a  Mohammedan  power  until  1880,  and  at  that  date  became  one  of  the  provinces  of 
France ;  that  our  consuls  in  Mohammedan  countries,  as  to  their  powers  and  duties,  are  very 
different  from  those  in  Christian  countries ;  and  that  the  acts  of  congress  regulating  the 
salaries  of  consuls  in  the  Mohammedan  countries,  passed  after  Algeria  became  a  province  of 
France,  did  not  mention  Algiers,  may  be  taken  into  consideration  in  construing  the  statutes 
fixing  the  pay  of  our  consul  at  that  place.    Mahoney  v.  United  States,  10  Wall.,  63. 

§  2886.  Reference  to  history  of  country.—  In  construing  the  act  of  November,  1777,  of 
North  Carolina,  establishing  offices  for  receiving  entries  of  claims  for  lands  in  the  several 
counties  of  the  state,  the  court  recurs  to  the  history  and  situation  of  the  country,  and  the 
prior  legislation  of  that  state  respecting  the  manner  of  appropriating  its  vacant  lands,  and 
finding  a  uniform  intention  manifested  to  prohibit  entries  from  being  made  on  land  included 
within  the  Indian  boundaries,  holds  that  this  act  did  not  authorize  entries  within  those 
boundaries.    Preston  v.  Browder,  1  Wheat.,  115. 

§  2887.  An  act  of  congress  expresses  its  will,  and  this  is  to  be  asoertained  from  the  Ian* 
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guage  used ;  but  courts,  in  construing  a  statute^  may,  with  propriety,  recur  to  the  history  of 
the  times  when  it  was  passed ;  and  this  is  frequently  necessary  in  order  to  ascertain  the  reason 
as  weil  as  the  meaning  of  particular  provisions  in  it.  The  views  of  individual  members  as 
expressed  in  debate,  and  the  motives  ^hich  led  them  to  vote  for  the  bill,  cannot,  however,  be 
inquired  into.    United  States  v.  Union  Pacific  R*y  Co.,  1  Otto,  79. 

g  2888.  Inquiry  of  members  of  legislature  as  t<o  meaning.— The  meaning  of  a  statute  is 
to  be  ascertained  from  the  language  used,  and  not  by  inquiring  of  the  individual  members  of 
the  legislature  what  they  intended  by  enacting  the  law.  If  the  natural  import  of  the  law  is 
different  from  the  effect  intended  to  be  given  to  it  by  those  who  voted  for  it,  the  only  safe 
rule  is  to  take  the  act  as  it  stands  as  conveying  the  intention  of  the  legislature.  Nicholson  v. 
United  States,*  Dev.,  158;  Qaim  of  State  of  Maryland,*  9  Op.  Att*y  Gen*l,  58;  Aldridge  v. 
Williams,  8  How.,  24. 

§  2889.  The  legislative  department  speaks  only  through  the  statute  book,  and  must  be  in- 
terpreted ex  visceribus  suis.  It  is  true  that  the  opinion  of  senators  and  representatives  is  en- 
titled to  respect  as  some  authority  for  the  meaning  of  words  actually  used  in  the  enactment. 
In  making  the  law  the  legislature  is  supreme,  but  in  giving  it  a  construction  the  opinions  of 
its  members  are  entitled  only  to  that  deference  which  we  pay  to  other  persons  whose  learning 
and  ability  give  them  an  equal  claim  on  our  confidence,  and  the  words  of  the  law  itself  muse 
be  looked  to  as  furnishing  the  real  elements  of  a  judgment  upon  it.  Accounts  of  Publio 
Printers,*  9  Op.  Att*y  Gen'l,  48a 

§  2890.  Though  the  opinion  of  individual  legislators  canaot  be  received  to  alter  the  text  or 
control  the  interpretation  of  an  act  of  congress,  yet  where  a  bill  has  been  carefully  consid- 
ered and  revised  by  a  conference  committee  of  congress,  it  seems  that  their  opinions,  carefully 
and  deliberately  expressed,  when  they  accord  with  the  plain  text  of  the  act,  may  show  very 
conclusively  that  congress  was  not  mistaken  as  to  the  legal  effect  of  the  language  of  the  act, 
and  did  not  intend  that  it  should  receive  an  interpretation  different  from  the  one  plainly  ex- 
pressed.   Harrison  v.  Hadley,  3  Dill.,  240. 

§  2891.  Reference  to  wliat  wag  said  and  done. —  Where  the  words  used  in  a  statute  do  not 
clearly  disclose  the  intention  of  the  law-maker,  it  is  proper  to  consider  what  was  done  and 
said  by  the  law-making  power  while  the  subjeot  was  under  discussion,  in  order  to  arrive  at 
their  meaning.    United  States  v.  Souders,  2  Abb.,  456. 

g  2892.  The  statements  of  supervisors  in  debate  on  the  passage  of  an  ordinance  cannot  be 
resorted  to  for  the  purpose  of  explaining  the  meaning  of  the  terms  used ;  but  they  may  be 
resorted  to  for  the  purpose  of  asoertaining  the  general  object  of  the  legislation  proposed^ 
and  the  mischiefs  sought  to  be  remedied.    Ah  Kow  v.  Nunan,*  5  Saw.,  552. 

§  2898.  What  passes  in  congress  upon  the  discussion  of  a  bill  cannot  become  a  matter  of 
strict  judicial  inquiry  in  construing  the  statute.  And  little  reliance  ought  to  be  placed  in 
'  such  sources  of  interpretation.  Mitchell  v.  Great  Works  Milling  and  Manuf*g  Ca,  2  Story^ 
648. 

g  2894.  Extraneous,  to  explalA  charter.— Whether,  in  a  given  case,  the  court  may  resort 
to  extraneous  evidence  of  the  meaning  of  a  charter  will  depend  upon  the  question  whether, 
after  applying  the  proper  rule  of  construction  to  the  words  of  the  charter  itself,  they  shall 
remain  obscure  or  ambiguous  in  relation  to  the  point  in  dispute.  Chesapeake  &  Ohio  Ctinal 
CJa  ».  Key,  3  Cr.  C.  C,  604. 

§  2895.  ProTigo. —  A  proviso,  although  repealed,  may  be  resorted  to  in  interpreting  a  sec- 
tion of  the  act  still  in  force.  The  effect  of  the  repeal  of  a  proviso  is  to  leave  the  body  of  the 
act  in  full  force  and  operation  without  any  such  qualification  as  was  imposed  by  the  proviso. 
Bank  for  Savings  v.  The  Ck>llector,  8  Wall.,  495. 

^  2898*  Where  a  revenue  statute  provided  that  there  should  be  levied  and  collected  a  tax  of 
five  per  centum  on  all  dividends  thereafter  declared  due,  whenever  the  same  should  be  pay- 
able to  stockholders  or  parties  whatsoever,  as  part  of  the  gains,  earnings  or  income  of  any 
b  ink,  trust  company,  savings  institution,  etc.,  and  on  all  undistributed  sum  or  suins  made  and 
added  during  the  year  to  their  surpltu  or  contingent  funds;  with  the  proviso,  among  other 
things,  that  the  annual  or  semi-annual  interest  allowed  or  paid  to  depositors  in  savings  insti- 
tutions should  not  be  considered  as  dividends,  it  was  held  that  the  proviso  did  not  exempt 
from  taxation  the  undistrtbtUed  sums  or  surplus  funds  of  savings  institutions.  If  such  had 
been  the  intention  of  congress,  savings  institutions  might  have  been  left  out  of  the  act  alto- 
gether. The  fact  that  the  proviso  mentioned  one  class  of  sums  and  not  the  other  is  evidence 
of  the  intention  of  congress  not  to  except  the  sums  not  mentioned  in  the  proviso.  Savings 
^Bank  v.  United  States,  19  WalL,  227. 

g  2897.  Preamble.-- It  is  a  rule  in  the  construction  of  a  statute  that  recourse  may  be 
had  to  the  preamble,  though  it  is  in  strictness  no  part  of  it,  as  one  element  for  opening  and 
expounding  the  meaning  and  intent  of  the  legislature,  though  it  cannot  control  the  en- 
acting part  of  the  law,  when  the  words  are  clear  and  explicit  and  are  manifestly  more  oom- 
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prehensive  than  the  preamble.  But  when  the  words  of  the  enacting  part  are  ambiguoos,  or 
may  fairly  admit  a  larger  or  a  more  restricted  meaning,  then  reference  may  be  made  to  the 
preamble  to  determine  what  sense  was  intended  by  the  legislature.  The  reMon  is  that  the 
preamble  states  the  grounds  and  objects  of  the  law.  And  when  the  reaaons  and  grounds  of 
the  law  are  made  known  in  any  other  manner  equally  certain  and  authentic,  they  are  entitled 
to  have  the  same  influence  in  the  construction  of  a  statute  as  tbe  preamble,  if  the  meaning  of 
the  words  is  doubtful,  because  every  law  ought  to  be  caxriied  into  effect  according  to  the  in- 
tention of  the  law-maker,  when  the  intention  can  be  certainly  known.  United  States  v, 
Webster,  Da  v.,  45 ;  Copeland  v.  Memphis  &  Cbacleston  R.  Co.,  3  Woods,  661 ;  United  States  v, 
Robeson,  9  Pet,  819. 

g  3898.  An  act  of  a  state  legislatim  inrovided  that  aliens  **  who  shall  have  actually  resided  " 
in  the  state  for  two  years  may  hold  lands  the  same  as  citizens.  Held,  that  the  act  applied  to 
a  future  as  well  as  a  past  residence,  and  that  in  view  of  the  policy  of  the  act  as  recited  in  the 
preamble,  viz.,  to  enable  aliens  to  acquire  and  hold  lands,  such  construction  was  proper. 
Beard  il  Bowan,  1  McL.,  141. 

§  2899.  Journals. —  Where  a  statute  is  badly  worded,  and  is  apparently  contradictory  in  its 
terms,  a  reference  may  be  had  to  the  journals  of  congress,  showing  the  various  amendments 
made  to  tbe  bill  as  originally  proposed,  in  order  to  ascertain  the  intention  of  congress  in 
passing  the  act.     Blake  v.  National  Banks,  23  Wall.,  307. 

§  2900.  Public  opinion. —  While  it  is  true  that  in  modem  civilization  the  public  opinion  of 
the  world  is  not  to  be  despised,  it  is  no  more  the  law  of  nations  than  is  popular  opinion  at 
home  the  municipal  law.  Public  opinion,  ever  shifting,  cannot  be  substituted  by  courts  for 
constitutions  and  statute  books.  United  States  v.  One  Hundred  Barrels  of  Cement,*  3  Am. 
L.  Reg.  (N.  S.).  748. 

§  2901.  It  is  only  when  a  statute  is  ambiguous  in  its  language,  or  may  have  reference  to 
facts  or  conclusions  dependent  upon  usage,  that  the  influence  of  opinion,  or  the  prdof  of 
established  usage,  may  be  properly  resorted  to  as  fixing  the  just  interpretation  of  the  law. 
Binns  v.  Lawrence,  12  How.,  18. 

§  2902.  Reference  to  usage. —  A  general  statute  may  be  expounded,  when  its  words  are 
doubtful,  by  reference  to  any  general  usage  with  reference  to  which  the  law  may  be  supposed 
to  have  been  enacted.  Though  it  seems  that  a  general  law  cannot  be  explained  by  reference 
to  the  usage  of  some  particular  place,  yet  an  act  which  has  reference  only  to  some  particu- 
lar business  or  locality  may  be  explained  by  the  usage  of  tlmt  particular  business  or  locality. 
Love  V.  Hinckley,  1  Abb.  Adm.,  440. 

§  2903.  A  custom  in  respect  to  renewal  of  a  license  of  a  vessel  cannot  change  a  plain  en- 
actment of  congress  on  the  subject.     United  States  v.  The  Steamboat  Forrester,  Newb.,  94. 

g  2904.  Usage  under  a  statute  cannot  alter  the  law,  but  is  evidence  of  the  construction 
given  to  it,  and  must  be  considered  as  binding  as  to  past  transactions.  United  States  v.  Mac- 
daniel,  7  Pet.,  15. 

§  2905.  Legislative  action  is  to  be  presumed  to  have  been  taken  in  view  of  known  and  eo- 
tablished  usage.    United  States  v,  Bailey,  9  Pet.,  256. 

§  2906.  Reference  t4>  title  of  act.—  The  title  of  an  act,  though  a  part  of  it,  is  only  a  formal 
part.  It  cannot  be  used  to  restrain  or  to  oxtend  the  positive  provisions  in  tbe  body  of  the  act. 
And  it  is  of  little  weight  in  explaining  doubts  as  to  the  meaning  of  the  several  provisions. 
Hadden  v.  The  Ck)llector,  5  Wall.,  107. 

§  2907.  It  is  seldom  that  the  title  to  an  act  of  congress  can  lie  resorted  to  as  an  aid  to  con- 
struction, for  it  is  often  the  case  that  incongruous  provisions  are  embodied  in  a  single  act, 
which  have  no  relation  to  its  title.     United  States  v.  Distillery  No.  2/6,  6  Biss.,  486. 

§  2908.  The  title  of  a  statute  is  more  worthy  of  consideration,  when  the  legislature  passes 
on  the  whole  statute  title,  preamble,  if  any,  and  the  body  of  the  statute.  Ck>peland  v.  Mem- 
phis &  Charleston  R.  Co.,  3  Woods,  651. 

§  2909.  The  title  of  an  act,  taken  in  connection  with  the  other  parts,  may  assist  in  remov- 
ing ambiguities,  but  it  cannot  affect  the  construction  of  provisions  to  whose  subject-matter 
it  does  not  refer.  United  States  v,  McArdle,  2  Saw.,  367 ;  Ogden  v.  Strong,  2  Paine,  584 ;  United 
States  V.  Randolph,*  1  Pittsb.  R.,  24. 

§  2910.  Punctuation,  how  far  to  be  considered.— Though  the  punctuation  of  a  statute,  as 
printed,  affords  no  very  decisive  means  of  ascertaining  its  construction,  yet,  so  far  as  it 
affects  the  question,  such  punctuation  may  be  taken  as  an  indication  of  the  application  of 
words  cut  off  by  punctuation  marks.    United  States  v.  Three  Railroad  Cars,  1  Abb.,  210. 

§  2911.  Punctuation  is  a  most  fallible  standard  by  which  to  interpret  a  writing?.  It  may 
be  resorted  to  when  all  other  means  fail,  but  the  court  will  first  take  the  instrument  by  its 
four  corners  in  order  to  ascertain  its  true  meaning,  and  if  that  is  apparent  on  judicially  in- 
specting the  whole,  the  punctuation  will  not  be  suffered  to  change  it.    Ewing  v.  Burnet, 

11  Pet.,  54. 

682 


CONSTRUCTION  OF  STATUTES,  §§2912-2925. 

g  2912.  In  construing  a  statute,  not  much  stress  should  be  laid  upon  punctuation.  Black 
V.  Scott.  2  Marsh.,  881. 

g  291d.  In  a  criminal  statute,  where  much  is  to  be  allowed  in  favor  of  liberty,  it  is  unsafe 
to  rely  on  a  mere  matter  of  punctuation.    United  States  t;.  Voorhees,*  9  Fed.  R.,  144. 

g  2914.  The  laws  of  a  state  relating  to  the  powers  of  judges  in  vacation  provided  that  a 
judge  should  have  power  '*  t^  hear  and  determine  motions,  to  dissolve  injunctions,  to  stay  or 
quash  executions,"  etc.  Held^  that  the  statute  should  be  construed  as  if  the  comma  was 
omitted  after  the  word  '*  motions.'*  Hammock  v.  Loan  and  Trust  Co.,  15  Otto,  88. 

§  2915.  By  departments. —  The  construction  given  to  an  act  of  congress  by  the  navy 
department,  and  the  long  and  uninterrupted  practice  of  that  department  conforming  to  that 
construction,  must  be  considered  and  respected  by  the  court.  Yet  this  cannot  be  allowed 
to  alter  the  law,  nor  control  its  construction  in  a  court  of  justice.  Goldsborough  v.  United 
States,  Taney,  80. 

§  291G.  Though  the  orders,  as  well  as  the  opinions,  of  the  head  of  the  treasury  department, 
expressed  in  letters  and  circulars,  as  to  the  proper  construction  of  revenue  laws,  are  entitled 
to  much  respect,  and  will  always  be  duly  weighed  by  the  courts,  yet  it  is  the  laws  themselves, 
rather  than  his  opinion  of  them,  which  are  to  govern ;  and  importers,  in  case  of  doubt,  are 
entitled  to  have  their  rights  settled  by  the  judicial  exposition  of  those  laws,  rather  than  by 
the  views  of  the  department.  Greely  v,  Thompson,  10  How.,  284;  United  States  v.  Dickson* 
15  Pet.,  161 ;  Peabody  u  Stark,  16  Wall.,  240. 

§  2917.  Where  a  statute  granting  pensions  has  received  a  settled  construction  by  tiie  «om- 
Miissioner  of  pensions,  and  several  subsequent  acts  of  coAgress  manifest  the  intention  of  that 
body  to  adopt  the  departmental  floiwtniotkm,  the  ooorts  win  not  interpret  the  statute  differ- 
ently.   United  States  v.  Alexander,  12  Wall.,  177. 

§  2918.  Whenever  an  act  of  congress  has,  by  actual  decision,  or  by  continued  usage  and 
practice,  received  a  construction  by  the  proper  department,  and  that  construction  has  been 
acted  upon  for  a  succession  of  years,  it  must  be  a  strong  and  palpable  case  of  error  and  injus- 
tice that  would  justify  a  change  in  the  interpretation  to  be  given  to  it.  Rations  of  Navy  Com- 
missioners,* 2  Op.  Att*y  Gen'l,  558;  Peck's  Case,*  10  Op,  Att*y  Gen*l,  55. 

§  2919.  No  erroneous  construction  of  an  act  by  the  disbursing  officers  of  the  government, 
no  matter  of  how  long  standing,  will  justify  the  allowance  of  a  claim  against  the  govern- 
ment, which  it  contests  by  suit.     United  States  v.  Freeman,  8  How.,  564. 

§  292U.  The  construction  placed  by  the  officers  of  the  treasury  department  upon  a  series  of 
statutes  regulating  the  pay  of  officers  and  soldiers  in  the  army,  when  continued  for  many 
years,  is  worthy  of  consideration  by  the  courts  in  construing  such  statutes.  But  where  con- 
gress has  declared  the  departmental  construction  unauthorized,  and  that  the  act  last  passed 
increasing  the  pay  of  the  soldiers  shall  not  receive  such  construction,  a  future  act  making 
further  increase  in  the  pay  of  soldiers,  and  silent  as  to  the  construction  by  the  treasury 
department,  will  be  construed  according  to  the  intention  of  congress  as  expressed  in  the 
former  act.    United  States  v.  Gilmore,  8  Wall.,  880. 

§  2921.  Penal  laws  are  strictly  construed.  Nothing  can  be  taken  by  implication.  United 
States  V.  Reese,  2  Otto,  214  (§J5 1568-86). 

§  2922.  The  rule  that  a  penal  act  must  be  construed  strictly  means  nothing  more  than  that 
it  shall  not,  by  what  may  be  thought  its  spirit  or  equity,  be  extended  to  offenses  other 
than  those  which  are  specially  and  clearly  described  and  provided  for.  It  should  be  a  prin- 
ciple of  every  criminal  code  that  no  person  be  adjudged  guilty  of  an  offense  unless  it  be 
created  and  promulgated  in  terms  which  leave  no  reasonable  doubt  of  their  meaning.  When 
the  sense  of  a  penal  statute  is  obvious,  consequences  are  to  be  disregarded,  but  if  doubtful 
they  are  to  have  their  weight  in  its  interpretation.    Tlie  Schooner  Enterprise,  1  Paine,  83. 

g  2928.  Words  which  would  declare  a  forfeiture  cannot  be  inserted  in  a  penal  statute  by 
the  courts,  though  it  may  appear  probable  that  words  declaring  such  forfeiture  were  omitted 
by  mistake.    United  States  v.  Ten  Cases  of  Shawls,  2  Paine,  165. 

§  2924.  In  construing  penal  statutes,  cases  within  the  like  mischief  are  not  to  be  drawn 
within  a  clause  imposing  a  prohibition  or  a  forfeiture,  unless  the  words  clearly  comprehend 
the  case.  The  Schooner  Harriet,  1  Story,  251 ;  Stimpson  v.  Pond,  2  Curt.,  504;  United  States 
t?.  Reeee,  5  Dill.,  412;  United  States  v.  Senders,  2  Abb.,  460;  The  Propeller  Sun,  1  Biss.,  876; 
The  Rovena,  1  Ware,  318 ;  United  States  v.  Buchanan,  4  Hughes,  488 ;  Seely  v.  Koox,  2  Woods, 
S68:  Ferrett  v.  At  will,  1  Blatch.,  156;  United  States  v.  Beaty,  Hemp.,  496;  French  v,  Foley, 
11  Fed.  R.,  804;  Andrews  v.  United  States,  2  Story,  202;  United  States  t?.  Morris,  14  Pet.,  475; 
United  States  v,  Morris,  2  Bond,  28. 

g  2925.  By  no  just  construction  can  the  penalties  of  a  law  l)e  incurred,  where  no  prohibited 
act  has  been  done,  and  no  enjoined  act  omitted.  The  penal  provisions  of  a  law  cannot  be 
made  broader  .thau  the  directory  or  prohibitory  one.  United  States  v.  Twenty-four  Coils  of 
Cordage,  Bald.,  508. 
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§  2926. .  The  maxiin  that  penal  laws  are  to  be  construed  strictly  is  subject  to  the  modifi- 
cation that  the  intention  of  the  legislature  must  govern  in  the  construction  of  penal  statutes. 
The  maxim  is  not  to  be  so  applied  as  to  narrow  the  words  of  the  statute,  to  the  exclusion  of  cases 
which  those  words,  in  their  ordinary  acceptation,  or  in  that  sense  in  whicli  the  legislature 
has  obviously  used  them,  would  comprehend.  Where  there  is  no  ambif^uity  in  words,  there  is 
no  room  for  construction.  United  States  v.  Wiltberger,  5  Wheat.  76 ;  The  People  v.  Sweetser,* 
1  Dak.  Ty,  314;  American  Fur  Co.  v.  United  States,  2  Pet.,  867;  United  States  v.  Buchanan,  4 
Hughes,  48S;  S.  C,  9  Fed.  R.,  689;  United  States  v,  Wilson,  Bald.,  101 ;  The  Schooner  In- 
dustry, 1  Gall.,  117;  United  States  v.  Hartwell,  6  Wall.,  385. 

§  2927.  In  the  construction  of  penal  statutes,  if  the  case  of  the  accused  is  clearly  within 
the  letter  of  a  statute  in  his  favor,  the  court  will  not,  as  a  rule,  take  his  case  out  of  it  upon  the 
ground  that  it  is  not  within  the  spirit  and  intent  of  the  act.  In  order  for  the  court  to  make 
such  a  construction  the  case  must  be  free  from  all  doubt,  for  where  there  is  no  ambiguity 
there  is  no  room  for  construction.     United  States  v,  Bagsdale,  Hemp.,  501. 

§  2928.  It  is  not  a  principle  in  the  construction  of  penal  laws,  that  a  case  which  is  within 
the  reason  or  mischief  of  a  statute  is  within  its  provisions,  so  far  as  to  punish  a  crime  not 
enumerated  in  the  statute,  because  it  is  of  equal  atrocity,  or  of  kindred  character,  with  those 
which  are  enumerated.     United  States  v.  Wiltberger^  5  Wheat,  76. 

§  2929.  A  statute  which  renders  certain  officers  of  a  corporation  personally  liable  for  debts 
of  the  corporation,  in  case  they  shaU  fail  to  make  certain  returns  as  1x>  the  condition  of  the 
affairs  of  the  corporation,  is  a  penal  statute,  and  should  be  strictly  construed.  Steam  Engine 
Company  v.  Hubbard,  11  Otto,  191. 

§  3980.  A  statute  which  provides  that  stockholders  in  a  corporation  shall  be  liable  to  the 
creditors  of  the  corporation  to  the  amount  of  their  stock  subscription  till  it  is  all  paid  in  is  not 
a  penal  statute  in  the  sense  that  it  cannot  be  enforced  except  in  the  courts  of  the  state  which 
enacts  it.     Cuykendall  v.  Miles,  10  Fed.  R.,  844. 

§  2981.  The  Civil  Rights  Act  of  March  1,  1875  (18  Statutes  at  Large,  pt.  8,  386),  is  a  penal 
statute,  exercising  a  control  over  the  business  of  the  country  which  is  quasi  public,  and  must 
be  construed  strictly.  United  States  u  Taylor,  9  Biss.,  474.  Contra^  United  States  v.  Rhodes, 
1  Abb.,  250. 

§  2982.  Although  penal  statutes  are  not  to  be  enlarged  by  implication,  or  extended  to  casoa 
not  obviously  within  their  meaning  and  purport,  yet  where  a  word  is  used  in  such  a  statute 
which  has  various  known  significations,  there  is  no  rule  requiring  the  court  to  adopt  the 
most  restricted  sense,  if  the  objects  of  the  statute  equally  apply  to  the  largest  and  broadest 
sense  of  the  word.  And  so  where  a  statute  made  it  criminal  for  any  master  or  other  officer 
to  maliciously  wound,  beat  or  imprison  any  one  or  more  of  the  *'  crew  "  of  the  vessel,  the 
word  *'  crew  "  was  held  to  include  the  officers  as  well  as  the  common  seamen,  and  the  master 
was  liable  for  imprisonment  of  the  first  mate.    United  States  v.  Winn,  8Sumn.,  209. 

§  2983.  In  the  oonstruction  and  execution  of  penal  laws  courts  will  supply  those  exceptioiu 
or  qualifications  which  are  presumed  to  be  within  the  contemplation  of  the  legislature  as 
always  accompanying  such  enactments.    The  Waterioo.  Bl.  &  How.,  118. 

§  2984.  Where  two  separate  sections  of  an  act  prescribe  different  penalties  for  the  same 
offense  they  must  be  considered  to  be  cumulative,  unless  such  effect  can  be  avoided  by  express 
or  constructive  excepUona    The  Schooner  Industry,  1  Gall.,  116. 

§  2985.  An  act  imposing  a  penalty  of  not  less  than  $100  does  not  authorise  the  imposition 
of  a  penalty  of  more  than  that  sum.  If  it  could  be  held  to  do  so,  it  would  probably  be  uncon- 
stitutional.    Stimpson  v.  Pond,  2  Curt.,  504. 

g  2986.  Revenue  laws* —  Penalties  annexed  to  violations  of  general  revenue  laws  do  not 
make  such  laws  penal  in  the  sense  that  they  are  to  be  construed  strictly.  Nor,  on  the  other 
hand,  are  they  to  be  construed  with  excess  of  liberality.  United  States  v.  One  Hundred  Bar- 
rels, 1  Dill.,  40;  United  States  v.  Hodson,  10  Wall.,  895;  United  States  v,  129  Packages,  11 
Am.  L.  Reg.,  419;  United  States  v.  Olney,  1  Abb.,  283;  S.  C,  Deady,  467;  Twenty-eight 
Cases,  2  Ben.,  66;  S.  C,  7  Int.  Rev.  Rec.,  4;  United  States  v.  Mynderse,  7  Blatch.,  489;  United 
Slates  V,  Twenty-five  Cases  of  Cloths^  Crabbe,  876;  United  States  v.  86  Barrels  of  High- 
wines,  7  Blatch..  459;  United  States  v,  Willets,  5  Ben.,  227;  United  States  v.  3  Tons  of  Coal* 
6  Biss.,  898;  United  States  v.  28  Casks  of  Wine,  7  Int.  Rev.  Rec.,  14;  Taylor  v.  United  States,, 
8  How.,  210;  Rankin  v.  Hoyt,  4  How.,  882;  Cliquot's  Champagne,  8  Wall.,  114. 

g  2987.  Revenue  and  duty  acts  are  to  be  construed  according  to  the  true  import  and  mean- 
ing of  their  terms,  not  strictly  as  penal  statutes,  nor  liberally  as  remedial  statutes,  and  those 
in  furtherance  of  private  rights  and  liberty.  The  names  of  articles  used  in  a  revenue  or  duty 
act  are  to  be  interpreted,  not  according  to  the  abstract  propriety  of  language,  but  according 
to  the  known  usage  of  trade  and  business  at  home  and  abroad.  If  an  article  has  one  appel- 
lation abroad  and  another  at  home  with  the  community  at  large,  who  are  buyers  and  sellers, 
our  laws  are  to  be  interpreted  according  to  the  domestic  sense.    But  where  the  foreign  name 
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is  well  known  here,  and  no  different  appellation  exists  in  domestic  nse,  we  must  presume 
that,  in  a  conuiaercial  law,  the  ieigislature  used  the  word  in  the  foreign  sense.  United  States 
r.  Breed,  1  Sumn.,  159. 

g  2098.  Penalties  annexed  to  violations  of  general  Tevenne  laws  do  not  make  such  laws 
penal  in  the  sense  which  requires  them  to  he  construed  strictly.  Nor,  on  the  other  hand,  are 
they  to  be  construed  with  an  excess  of  liberality ;  but  it  is  the  duty  of  the  court  to  study  the 
whole  statute,  its  policy,  its  spirit,  its  purpose,  its  language,  and  giving  to  the  words  used 
their  obvious  and  natural  import,  to  read  the  act,  with  these  aids,  in  such  a  way  as  will  best 
effectuate  the  intention  of  ^e  legislature.  Legislative  intention  is  the  true  guide  to  true 
Judicial  interpretation.  United  States  v.  One  Hundred  Barrels  of  Spirits,  2  Abb.,  814;  S.  C, 
1  Dill.,  757. 

§  2989.  The  internal  revenue  act  should  be  construed  reasonably  and  fairly.  It  should 
not  be  made  a  trap  to  deceive  or  catch  the  innocent  and  well-intentioned  who  endeavor  to 
render  full  obedience  to  the  law.  Neither  is  it  to  be  construed  strictly  in  such  sense  that,  by 
4iny  possible  construction,  it  may  furnish  a  chance  of  escape  and  a  means  of  evasion  to  a 
.guilty  party,  who  is  engaged  in  endeavoring  to  defraud  with  the  intent  and  design  which 
constitutes  the  ground  of  forfeiture.  Such  statutes  should  be  construed  so  as  most  effectually 
to  accomplish  the  intent  of  the  legislature  in  passing  them.  United  States  v.  Thirty-six  Bar- 
rels of  High  wines,*  12  Int.  Rev.  Kec,  40. 

§  2940.  Where,  in  a  revenue  law,  the  provisions  in  relation  to  the  compensation  of  the  col- 
lector are  obscure,  the  interpretation  most  favorable  to  him  should  be  adopted.  United 
States  V.  Collier,  3  filatch.,  888. 

§  2941.  Laws  imposing  duties  are  never  construed  beyond  the  natural  import  of  their 
language;  and  duties  are  never  imposed  upon  citizens  upon  doubtful  interpretations.  Adams 
V.  Bancroft,  3  Sumn.,  884;  United  States  v.  UUmau,  4  Ben.,  553;  Powers  v.  Barney,  5  Blatch., 
203. 

§  2942.  It  is  a  settled  rule  in  construing  statutes  imposing  duties,  that  articles  grouped  to- 
gether are  deemed  to  be  of  a  kindred  nature,  and  of  kindred  materials,  unless  there  is  some- 
thing in  the  context  to  repel  the  inference.    Adams  v,  Bancroft,  3  Sumn.,  884. 

§  2948.  In  ptfri  materia. —  Acts  in  pari  materia  are  to  be  construed  together  as  forming 
one  act.  If,  in  a  subsequent  clause  of  the  same  act,  provisions  are  introduced  which  show 
the  sense  in  which  the  legislature  employed  doubtful  phrases  previously  used,  that  sense  is  to 
be  adopted  in  construing  those  phrases.  So  if  a  legislative  act  on  the  same  subject  affords 
complete  demonstration  of  the  legislative  sense  of  its  own  language,  the  above  rule,  that  the 
subsequent  should  be  incorporated  into  the  foregoing  act,  is  a  direction  to  courts  in  expound- 
ing the  law.  Alexander  v.  Mayor,  etc.,  of  Alexandria,  5  Cr.,  7;  Dubois  v,  McLean,  4  McL., 
488;  United  States  v.  Babbitt,  1  Black,  60;  Butler  v.  Russell,  3  Qiff.,  255;  Brown  v.  Barry,  8 
Dal.,  867;  LeRoy  v,  Chabolla,  2  Abb.,  452;  Forman  v.  Peaslee,*  21  Law  Rep.,  279;  McLaughlin 
r.  Hoover,*  1  Or.,  38;  Winter  v.  Norton,*  1  Or.,  44;  Johnston  v.  Van  Dyke,  6  McL.,  424;  United 
States  V,  Walker,  22  How.,  312;  United  States  v,  Hewes,  Crabbe,  318;  Pargaud  v.  United 
States,*  4  Ct.  CI.,  848;  Pollard  v.  Kibbe,  14  Pet.,  366;  United  States  v.  Freeman,  8  How.,  664; 
Mihie  V.  Huber,*  8  McL.,  212;  Gordon  v.  South  Fork  Canal  Co.,  McAl.,  513  (g§  1644r49). 

§  2944.  It  seems  that  all  the  revenue  acts  of  the  United  States  may  be  considered  in  pari 
fnateria,  as  forming  one  connected  system,  and  consequently  to  be  oompaoed  together,  when 
Any  one  is  construed.    Pennington  r.  Coxe,  2  Cr.,  58. 

g  294o.  Laws  upon  the  subject  of  the  public  lands  are  in  pari  materia  and  are  all  to  be  con- 
strued together;  an  authority  to  an  individual  to  make  an  entry  of  any  of  those  lands  is  not 
to  be  considered  as  an  isolated  act,  to  be  strictly  expounded  upon  its  own  letter,  but  as  having 
relation  to  the  general  system,  and  to  be  expounded  according  to  the  meaning  of  oongress, 
which  is  to  be  collected  from  the  language  of  the  particular  law  as  compared  with  the  whole 
system,  and  from  the  reason  and  nature  of  the  case.  Act  for  Relief,  etc.,*  2  Op.  Att*y  Gen'l,  46. 

g  2946.  Criminal  statutes. —  Criminal  statutes  are  not  to  be  extended  by  construction  to  cases 
not  fairly  embraced  within  their  terms.  The  intent  of  the  legislature  is  to  be  found,  if  pos- 
sible, in  the  act  itself.  The  courts  cannot  create  offenses ;  but  if,  by  a  latitudinarian  construc- 
tion, they  construe  cases  not  provided  for  to  be  within  the  statute,  thesafety  and  liberty  of  the 
citizen  are  put  in  peril,  and  the  legislative  domain  is  invaded.  An  enactment  is  not  to  be 
frittered  away  in  metaphysical  niceties  or  by  forced  constructions ;  but  before  a  man  can  be 
punished,  his  case  must  be  plainly  and  unmistakably  shown  to  be  within  the  statute ;  and  if 
there  is  any  fair  doubt  whether  the  statute  embraces  it,  that  doubt  is  to  be  resolved  in  favor 
of  the  accused.    United  States  v,  Clayton,  2  Dill.,  225;  United  States  v.  Reese,  5  DUl.,  413. 

§  2947.  Gorernnient  contracts. —  In  interpreting  contracts  between  a  state  and  the  United 
States  contained  in  statutes,  the  relation  of  the  contracting  parties  and  the  objects  they  had 
in  view  must  be  considered,  and  the  strict  and  technical  rules  which  would  prevail  among  pri- 
vate individuals  should  be  disregarded.    Searight  v,  Stokes,  8  How.,  167. 
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§  2948.  Where  a  contract  is  created  by  statute  between  the  government  and  an  individual, 
it  is  to  be  construed  according  to  the  rules  for  the  construction  of  statutes  and  not  of  con* 
tracts.  In  such  cases  it  is  the  intent  of  the  law-makers  only,  which  is  to  be  sought  and  con- 
sidered by  the  courts.  And  this  rule  cannot  be  affected  by  the  considerations  leading  to  the 
contract  on  the  part  of  the  government.     Union  Pac.  R*y  v.  United  States,*  7  Ct.  CL,  577. 

§  2949.  A  contract  contained  in  a  statute,  though  a  state  is  a  party,  is  to  be  construed 
according  to  the  general  rules  for  the  construction  of  contracts.  Huidekoper  v.  Douglass,  3 
Cr.,  70. 

§  2950.  If  a  claim  be  alleged  to  be  founded  upon  any  law  of  congress,  the  court  will  con- 
strue such  law  and  ascertain  its  meaning  by  applying  to  it  those  rules  which  a  wise  and  long 
continued  experience  has  determined  to  be  best  adapted  to  that  purpose.  Todd  v.  United 
States,*  Dev.,  44. 

§  2951.  Revised  Statutes. —  While,  in  the  construction  of  the  Revised  Statutes  of  the 
United  States,  the  presumption  is  against  an  intention  to  change  the  law,  yet  where  the  lan- 
guage used  in  the  revision  cannot  possibly  bear  the  same  construction  as  the  revised  and 
repealed  act,  full  effect  must  be  given  to  the  new  enactment.  The  Bark  Brothers,  10  Ben., 
402. 

§  2952.  In  a  case  of  doubt  as  to  the  meaning  of  any  clause  of  the  Revised  Statutes,  resort 
may  be  had  to  the  law  which  was  th^  subject  of  revision  to  resolve  such  doubt.  When  the 
meaning  is  plain,  the  courts  cannot  look  to  the  statutes  which  have  been  revised  to  see  if  the 
legislature  erred  in  that  revision,  but  may  do  so  when  necessary  to  construe  doubtful  lan- 
guage used  in  expressing  the  meaning  of  the  legislature.  United  States  v,  Bowen,  10  Otto, 
518;  Roosevelt  v.  Maxwell,  3  Blatch.,  895. 

§  2953.  The  Revised  Statutes  of  the  United  States  of  1874  purporting  to  amend  and  sup- 
plement the  act  of  1867,  a  statute  passed  subsequent  to  the  enactment  of  the  revision,  which 
refers  to  certain  sections  of  the  act  of  1867,  must  be  construed  as  referring  to  the  correspond- 
ing sections  in  the  Revised  Statutes,  and  as  supplementing  them.  In  re  Oregon  Bulletin 
Printing,  etc.,  Co.,*  14  N.  B.  R.,  419. 

§  2954.  Statutes  re-enacted. —  Where  a  statute  has  been  re-enacted  it  must  be  presumed 
that  it  was  re-enacted  with  the  known  and  settled  construction  given  to  it  while  formerly  in 
force.  Such  construction,  if  clear  and  well  settled,  is  absolutely  binding  on  the  courts  when 
called  upon  to  construe  the  re-enacted  statute.  Such  construction  has  not  only  the  weight  of 
the  authority  of  the  court  which  pronounced  it  to  sustain  it,  but,  in  addition  thereto,  it  is 
presumed  that  such  construction  was  approved  and  sanctioned  by  the  legislature.  OoodaU 
V.  Tuttle,  8  Biss.,  229;  United  States  v.  Tllden,  10  Ben.,  178;  Johnson  v.  Tompkins,  Bald., 
582. 

§  2955.  Although  it  is  a  general  rule  that  where  a  judicial  construction  has  been  placed 
upon  a  statute,  the  re-enactment  of  the  statute  is  held  to  be  in  effect  a  legislative  adoption  of 
that  construction,  the  construction  placed  upon  a  revenue  law  by  the  commissioners  of  inter- 
nal revenue  is  not  to  be  considered  as  adopted  by  congress  in  re-enacting  that  law  in  substan- 
tially the  same  language  as  it  originally  contained.  Savings  Bank  v.  United  States,  19  WalL, 
227. 

§  2956.  Foreign  laws  —  Adoption.—  The  settled  construction  of  British  statutes  at  the 
time  of  their  adoption  in  this  country  may  be  considered  as  accompanying  the  statutes  and 
forming  an  integral  part  of  them.  Subsequent  decisions  of  British  courts  upon  such  statutes, 
though  entitled  to  considerable  weight,  are  not  to  be  taken  as  absolute  authority,  and  Amer- 
ican courts  will  not  follow  the  fluctuations  of  such  decisions.  Cathcart  v.  Robinson,  5  Pet., 
280. 

§  2957.  Where  a  foreign  statute  is  adopted,  it  is  reasonable  to  suppose  that  the  settled  con- 
struction which  such  statute  has  received  is  likewise  adopted.  Kirkpatrick  v,  Gibson,  2 
Marsh.,  801. 

§  2958.  An  English  statute  was  re-enacted  in  Maryland  simply  by  reference  to  its  title. 
The  act  of  re-enactment  provided  every  clause  and  thing  should  be  in  force.  The  act  in 
terms  forbade  certain  acts  in  England  and  Wales.  It  was  contended  that  the  statute  as  re- 
enacted  applied  only  to  England  and  Wales,  but  the  court  held  that  the  intention  of  the  leg- 
islature, that  the  act  should  apply  to  Maryland  to  the  same  extent  as  it  did  in  England  and 
Wales,  should  be  carried  out  and  effectuated.    United  States  v.  Jennegen,  4  Cr.  C.  C,  120. 

§2959.  Limitations.— Statutes  of  limitation  for  the  recovery  of  real  property  will  be  so 
construed  by  the  courts  as  to  effectuate  the  beneficent  objects  which  they  are  intended  to  ac- 
complish, namely,  the  security  of  titles  and  the  quieting  of  possessions.  Willison  v.  Wat- 
kins,  3  Pet.,  53. 

§  2960.  A  special  state  statute,  designed  to  bar  actions  against  commissioners  for  their  acts 
in  laying  out  streets,  does  not  bar  an  action  by  the  owner  of  the  soil  on  a  discontinuance  of 
the  street.    Harris  v.  Elliott,  10  Pet.,  55. 
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§  2961.  The  gtatute  of  limitations  is  entitled  to  the  same  effect  as  other  statutes,  and  ought 
not  to  be  explained  away.     Clemen tson  v.  Williams,  8  Cr.,  74. 

§  2962.  In  statutes  of  limitation,  where  the  will  of  the  legislature  is  clearly  expressed,  it 
ought  to  be  followed  without  regard  to  consequences ;  and  a  construction  derived  from  a  con- 
sideration of  its  reason  and  spirit  should  never  be  resorted  to,  except  where  the  expressions 
are  so  ambiguous  as  to  render  such  mode  of  interpretation  unavoidable.  Denn  v.  Hamden, 
1  Paine,  61. 

§  2963.  If  a  legislature  fails  to  make  any  exception  in  a  statute  of  limitations  in  favor  of 
distant  creditors,  such  an  exception  cannot  be  interpolated  therein  by  the  courts.  Bacon  v. 
Howard,  20  How.,  25;  Maxwell  v.  Moore,  22  How.,  191;  Bank  of  Alabama  v.  Dalton,  9  How.^ 
5>9. 

^  2984.  Ancient  statutes. —  In  the  construction  of  ancient  statutes,  courts,  in  search  for 
the  intent,  often  went  far  beyond  the  words.  But  in  modem  times  this  practice  has  been  a 
good  deal  restrained.  Courts  still  construe  words  liberally  to  reach  that  intention  which  the 
words  themselves  import,  but  seldom  insert  a  description  of  persons  omitted  by  the  statute, 
because  there  is,  in  the  opinion  of  the  court,,  the  same  reason  for  comprehending  those  per- 
sons within  its  provisions  as  for  comprehending  those  actually  enumerated.  Kirkpatrick  v. 
Gibson,  2  Marsh..  390. 

^  291)5.  Standing  provision  as  to  appropriations.—  It  will  not  be  presumed  that  a  provis- 
ion intended  to  have  a  general  and  permanent  application  to  all  future  appropriations  was 
intended  to  be  engrafted  upon  an  act  making  a  temporary  and  special  appropriation,  unless 
the  intention  is  expressed  in  the  most  clear  and  positive  terms,  and  the  language  admits  of 
no  other  reasonable  interpretation.  A  proviso  is  generally  intended  either  to  except  some- 
thing from  the  enacting  clause,  or  to  qualify  or  restrain  its  generality,  or  to  exclude  some 
possible  ground  of  misinterpretation  of  it  as  extending  to  cases  not  intended  by  the  legislature 
to  be  brought  within  its  purview.  A  general  rule,  applicable  to  all  future  cases,  would  be 
expected  to  find  its  place  in  some  distinct  and  independent  enactment.  Minis  v.  United  States, 
15  Pet.,  445. 

§  2966.  Special  and  general  laws  to  stand  together.— The  provisions  of  a  special  charter 
or  special  authority  derived  from  the  legislature  are  not  affected  by  general  legislation  on  the 
subject.  The  two  are  to  be  deemed  to  stand  together;  the  one  as  the  general  law  of  the  land, 
the  other  as  the  law  of  the  particular  case.     State  v.  Stoll,  17  Wall.,  425. 

§  2967.  Directing  a  thing  to  be  done  in  a  particular  way.—  When  a  statute  limits  a  thing 
to  be  done  in  a  particular  mode,  it  includes  a  negative  of  any  other  mode.  A  provision  in  a 
charter  of  a  railroad  company  allowing  the  individual  shares  of  the  stockholders  to  be  taxed, 
after  the  expiration  of  a  certain  period,  whenever  their  annual  profits  exceed  eight  per  cent., 
implies  that  the  shares  are  not  to  be  taxed  until  the  profits  reach  that  amount.  Raleigh  & 
Gaston  R.  Co.  v,  Reid,*  18  Wall.,  269. 

§  2968.  Applicable  to  particular  actions.—  A  statute  applicable  in  its  terms  to  particular 
actions  cannot  be  applied  by  construction  to  other  actions  standing  on  the  same  reason,  but 
it  may  be  applied  to  an  action  which  it  expressly  comprehends.    Jacob  v.  United  States, 

1  Marsh..  528. 

§  2969.  Power  to  establish  ferries  and  bridges. —  A  statute  vesting  in  an  inferior  court 
the  power  to  establish  ferries  and  bridges,  and  to  authoriise  their  establishment,  does  not  con- 
fer upon  them  the  power  to  grant  an  exclusive  franchise  to  any  to  maintain  bridges  and 
ferries.     Wright  t?.  Nagle,*  11  Otto,  791. 

g  2970.  Amendments. —  Of  two  constructions,  each  of  which  is  warranted  by  the  words  of 
an  amendment  of  a  public  act,  that  is  to  be  preferred  which  best  harmonizes  the  amendment 
with  the  general  terms  and  spirit  of  the  act  amended.  Griffin's  Case,  Chase's  Dec.,  864 
(§8  1552-67). 

§  2971.  In  construing  an  amendatory  act,  the  old  law,  the  mischief  arising  under  it,  and 
the  remedy  which  the  new  law  may  be  supposed  to  provide,  should  be  considered.  People  v* 
Sweetser,*  1  Dak.  Ty,  811. 

g  2972.  An  amendment  becomes  a  part  of  the  original  act,  whether  it  be  a  change  of  a 
word,  figure  or  line,  or  the  striking  out  of  an  entire  section,  or  striking  out  and  inserting,  or 
in  any  other  way  modifying  or  altering  its  provisions.    Ibid. 

§  2978.  Where  an  amendatory  act  sets  forth  the  entire  sections  as  they  are  amended,  they 
are  to  be  considered  as  inserted  in  the  old  statute,  and  the  old  and  the  new  must  be  read 
together  as  one  act,  as  though  it  had  been  originally  enacted  in  its  amended  form.    Ibid, 

g  2974.  Where  an  act  of  congress  is  passed  for  the  purpose  of  carrying  into  effect  an  amend- 
ment to  the  constitution,  the  act  must  be  construed  to  have  effect  only  within  the  limit  of 
the  power  over  the  subject  conferred  by  the  amendment  on  congress.    McKay  v,  Campbell, 

2  Abb.,  127. 
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JS  2975.  Release  constmed  as  a  f  ratit.— A  release  by  the  legislature  to  a  third  party,  of  its 
title  to  land,  though  its  words  are  insufficient  to  convey  title,  are  to  be  construed  bb  a  grant, 
if  it  was  the  legislative  intention  that  the  release  should  so  operate.  Stokes  v.  Dawes,  4 
'Mason,  272. 

§  2976.  Acts  in  fraad  of  law. —  Whatever  is  done  in  fraud  of  a  law  is  done  in  violation  of 
it.     Lee  v,  Lee,  8  Pet.,  50;  Bank  of  United  States  v,  Owens,  2  Pet.,  536. 

§2977.  Appropriation  bills. —  Where  an  appropriation  bill  contains  matters  of  general 
legislation,  each  separate  clause  and  provision  must  be  scanned  and  its  meaning  determined 
according  to  its  particular  tenor,  wholly  regardless  of  the  place  or  the  nature  of  the  act  in 
which  it  is  found.    Term  of  Judicial  Service,*  7  Op.  Att'y  Gen'l,  306. 

§  2978.  Where  private  bills  are  inserted  as  amendments  by  one  house  of  congress  in  gen- 
eral acts  of  appropriation,  such  bills  are  to  be  construed  most  in  favor  of  the  rights  of  the 
executive  and  of  the  branch  of  congress  which  acquiesce  in  such  irregular  legislation.  Con- 
struction of  Statutes,*  8  Op.  Att'y  Gen'l,  117. 

^  2979.  Acts  passed  at  same  session. —  Where  two  acts  have  been  passed  at  the  same  session 
of  the  legislature,  relating  to  the  same  subject-matter,  they  should  be  construed  together  as 
if  they  formed  one  and  the  same  act.    Black  v.  Scott,  2  Marsh..  828. 

§  3080.  Charters. —  In  construing  a  charter  a  court  must  take  it  as  it  stands,  and  is  not  to 
consider  whether  larger  powers  would  not  have  been  given  if  the  legislature  liad  anticipated 
events  which  have  since  happened.    Perrine  v,  Chesapeake  &  Delaware  Canal  Co.,  9  How.,  187. 

6.  Rq>eal  of  Statutes. 

%  2981.  fiepeals  by  implicatii^n  —  Repugnant  prorisioiis.— Courts  do  not  favor  repeals  by 
implication.     Furman  v.  Nichol  8  Wall,  44  (^  1813>20). 

§  2982.  Where  such  repeal  would  operate  to  reopen  accounts  at  the  treasury  department, 
long  since  settled  and  closed,  the  supposed  repugnancy  ought  to  be  clear  and  controlling  be- 
fore it  can  be  held  to  have  that  effect.  United  States  v.  Walker,  22  How.,  311 ;  Zabriskie  v. 
Cleveland,  etc.,  R  Co..  23  How.,  397. 

§  2988.  The  principle  that  repeals  by  implication  are  not  favored  applies  with  particular 
force  to  revenue  statutes,  the  provisions  of  which,  to  prevent  fraud,  are  complicated,  and  en- 
acted frequently  at  different  times  to  meet  special  exigencies  or  defects  in  previous  enactments. 
United  States  v.  One  Hundred  Barrels,  1  DiU.,  49;  United  States  v.  Sixty-seven  Packages  of 
Dry  Gk)ods,  17  How.,  98;  Wood  v.  United  States,  16  Pet.,  363. 

§  2984.  Repeals  by  implication  are  not  favored  by  the  courts.  It  must  be  presumed  that 
a  given  law  was  enacted  by  the  legislature  with  accurate  knowledge  on  its  part  of  the  language 
and  scope  of  the  previous  legislation  upon  the  same  subject.  If  th^re  was  an  intention  to 
repeal  or  modify  the  prior  statute,  it  must  be  presumed  that  direct  terms  for  that  purpose 
would  have  been  employed.  In  the  absence  of  express  words  of  repeal,  it  is  the  duty  of  the 
court  to  give  ^ect  to  the  prior  statute  if  it  is  possible  to  do  so.  Unless  the  repugnancy  be- 
tween the  subsequent  and  prior  statutes  is  so  absolute  and  palpable  as  to  be  recognized  at 
once,  without  the  aid  of  ingenious  argument,  it  must  be  assumed  that  the  legislature  intended 
both  statutes  to  stand.  United  States  v.  Cook  County  Nat*l  Bank,  9  Biss.,  60;  Red  Rock 
V.  Henry,  16  Otto,  601 ;  McLaughlin  v.  Hoover,*  1  On,  31 ;  United  States  v.  10,000  agais* 
1  Woolw.,  128;  In  re  Manufacturers'  National  Bank,  5  Biss.,  502;  Harford  v.  United  States^ 
8Cr.,  109;  Third  Nat.  Bank  v.  Harrison,  3  McC,  163;  Harden  v.  Gordon,  2  Mason,  551;  Beals 
V,  Hale,  4  How.,  53;  Seavey  v.  Seymour,  3  Cliff.,  453;  Cooke  v.  Ford,  2  Flip.,  32;  Daviess  r. 
Fairbaim,  3  How.,  644;  Leadbetter  v.  Kendall,  Hemp.,  303;  Johnson  v.  Byrd,  id.,  436;  City 
of  Galena  v.  Amy,  5  Wall.,  705;  Henderson's  Tobacco,  11  Wall.,  652;  Cote  v.  United  States,* 
8  Ct.  CI.,  69;  LTnited  States  v.  Twenty-five  Cases  of  Cloths,  Crabbe,  370;  West  v.  Pine,  4 
Wash.,  691  ;A8pde)i'8 Estate,  2  Wall.  Jr.,  368;  Reynokis  v.  McArthur,  2  Pet,  432;  People  r. 
Sponster,*  1  Dak.  T'y,  294 ;  Morlot  v.  Lawrence,  1  Blatch.,  612 ;  Wood  v.  United  SUtes,  16  Pet, 
362;  Arthur  v.  Homer,  6  Otto,  140;  United  States  v.  Smith,  2  Blatch.,  130;  United  States  v. 
One  Hundred  Barrels  of  Spirits,  2  Abb.,  318;  S.  C,  1  Dill.,  61 ;  The  John  Martin,  2  Abb.,  177. 

§  2985.  Repeals  by  implication  are  not  favored,  particularly  the  repeal  of  a  general  law  by 
a  private  statute.  The  latter  is  to  be  strictly  construed  when  it  is  opposed  to  the  former,  and 
the  purpose  of  the  legislature  to  embody  in  a  private  act  a  repeal,  suspensioa  or  change  of  a 
public  law  must  clearly  appear.  A  private  law,  therefore,  giving  either  party  interested  an 
appeal  to  the  court  of  claims  within  ninety  days,  will  not  be  held  to  change  the  general  laws 
relating  to  the  proceedings  on  appeal.    HubbeU  v.  United  States,*  6  Ct  CL,  56. 

§  2986.  Though  repeals  by  implication  are  not  favored,  such  effect  and  operation  are  in- 
dispensable in  some  cases,  as  when  a  subsequent  statute  is  inconsistent  with  &  former^  and 
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the  two  cannot  be  reconciled.  So  where  a  later  is  on  the  same  subject  as  a  former  one,  and 
introduces  some  new  qualitications  or  modifications,  the  former  must  necessarily  be  repealed ; 
the  two  cannot  stand  together.  In  most  cases  the  question  resolves  itself  into  the  inquiry, 
What  was  the  intention  of  the  legislature?  Did  it  mean  to  repeal  or  take  away  the  former 
law,  or  was  the  new  statute  intended  to  be  merely  cumulative  ?  Affirmatives  in  statutes  that 
introduce  new  laws  imply  a  negative  of  all  that  is  not  in  the  purview,  so  that  a  law  directing 
anything  to  be  done  in  a  certain  manner  implies  that  it  shall  not  be  done  in  any  other 
manner.  United  States  v.  One  Case  of  Hair  Pencils,  1  Paine,  405;  State  v,  StoU,  17  WalL» 
425. 

§  2987.  Whether  a  new  law,  by  implication,  supersedes  an  old  one  on  the  same  subject, 
cannot  well  be  determined  in  most  cases  by  any  merely  a  priori  rales  of  argument  or  con- 
struction, but  must  depend  very  much  upon  the  peculiar  circumstances  of  each  case — the 
old  and  the  new  law  —  the  mischief  and  the  remedy.    Campbell  v.  Case,*  1  Dak.  T'y»  22» 

§  2988.  A  repeal  by  implication  is  held  to  occur  only  where  different  statutes  cover  the 
same  ground,  and  there  is  a  clear  and  irreconcilable  conflict  between  the  earlier  and  the  later. 
Where  an  act  incorporating  a  railroad  company  authorized  any  county  through  which  it 
should  pass,  or  any  town  in  any  such  county,  to  issue  its  bonds  in  aid  of  its  construction,  and 
a  subsequent  act  authorized  a  certain  county  to  issue  bonds  in  aid  of  any  railroad  that  should 
be  constructed  between  certain  points,  and  a  subsequent  act  still,  amending  the  first  act,  pro- 
vided that  it  should  not  be  construed  so  as  to  repeal  the  first  act,  the  first  act  was  held  not  to 
be  repealed  by  the  second.    Supervisors  v.  Lackawana  Iron,  etc.,  Co.,*  3  Otto,  619. 

g  2989.  Where  there  are  two  acts  on  the  same  subject,  the  rule  is  to  give  effect  to  both  if  • 
possible.  But  if  the  two  acts  are  repugnant  in  any  of  their  provisions,  the  latter  act,  with- 
out any  repealing  clause,  operates,  to  the  extent  of  the  repugnancy,  as  a  repeal  of  the  first ; 
and  even  where  the  two  acts  are  not  in  express  terms  repugnant,  yet  if  the  latter  act  covers 
the  whole  subject  of  the  first,  and  embraces  new  provisions,  plainly  showing  that  it  wsis 
intended  as  a  substitute  for  the  first  act,  it  will  operate  as  a  repeal  of  that  act.  So  where  the 
act  of  1813,  providing  punishments  for  violation  of  the  naturalization  laws,  made  the  punish- 
ment for  the  offenses  designated  therein  imprisonment  or  fine,  and  the  act  of  1870,  covering 
the  same  subject,  allowed  both  punishments,  in  the  discretion  of  the  court;  and  the  former 
provided  that  the  imprisonment  should  not  be  less  than  three  nor  more  tlian  five  years,  and 
the  latter  allowed  the  imprisonment  to  be  for  any  period  between  one  and  five  years ;  and 
the  former  fixed  the  lowest  limit  of  the  fine  at  $500,  and  the  latter  allowed  the  fine  to  be  as 
low  as  $300,  itw^as  held  that  the  latter  repealed  the  former.  United  States  v.  Tyncn,*  11 
Wall.,  88. 

§  2990.  Where  the  subject  of  a  former  statute  is  embraced  in  the  provisions  of  a  later  one, 
and  the  latex  statute  appears  to  be  intended  to  prescribe  the  only  rules  which  should  govern 
that  subject,  the  particulars  of  the  old  law,  in  which  they  differ,  will  be  regarded  as  repealed 
by  implication ;  but  the  old  law  is  repealed  by  implication  only  to  the  extent  of  the  repug- 
nancy.   Woods  V.  Jackson  Iron  Manuf  g  Co.,*  1  Holmes,  879. 

§  2991.  When  there  are  repugnant  statutes  of  different  dates,  the  latter  repeals  the  former 
to  the  extent  of  the  repugnancy.  Union  Iron  Co.  v.  Pierce,  4  Biss.,  331;  United  States  v. 
Gates,*  8  Law  Rep.,  459;  Woods  v.  Jackson  Manufg  Co.,*  I  Holmes,  379;  Has  t\  Tingy,  4 
DaL,  40;  Schenck  v.  Peay,  1  Dill.,  268;  The  Propeller  Sun,  1  Biss.,  375;  In  re  Oregon  Bulletin 
Printing,  etc.,  Co.,*  14  N.  B.  R.,  418;  Smith  v.  United  States,  5  Pet.,  299;  United  States  v. 
Tynen,*  11  Wall.,  88. 

$  2992.  Repeals  by  implication  of  revenue  and  collection  laws  are  not  favored,  and  tl^e 
general  rule  is,  that  in  order  to  work  a  repeal  by  implication  there  must  be  a  positive  repug- 
nancy between  the  provisions  of  the  new  law  and  the  old.  But  well-founded  exceptions  exist 
to  that  general  rule,  as  where  the  provisions  of  the  old  statute  are  revised  in  the  later  enact- 
ments, and  where  it  appears  that  the  later  statute  was  intended  to  prescribe  the  only  rules 
upon  the  subject.  In  sueh  cases  the  subsequent  statute  is  held  to  repeal  the  former  one, 
although  the  provisions  of  the  subsequent  statute  are  not  in  all  respects  repugnant  to  those 
contained  in  the  act  of  antecedent  date.  Butler  v.  Russel,  3  Cliff.,  255:  Campbell  v.  Case,* 
1  Dak.  Ty,  22;  Stewart  r.  Kahn,  11  Wall.,  493;  United  States  v.  Bennett,  12  Blatch.,  348; 
United  States  v.  Barr,  4  Saw.,  254;  United  States  r.  Cheeseman,  3  Saw.,  424;  Patterson  v. 
Tatum,  8  Saw.,  169. 

§  2998.  Where  a  new  statute  covers  the  whole  subject-matter  of  an  old  one,  adds  new 
offenses,  and  prescribes  different  penalties  or  punishments  from  those  enumerated  in  the  old 
law,  the  oM  statute  is  repealed  by  implication,  as  the  provisions  of  both  cannot  stand  together. 
To  ascertain  whether  two  statutes  are  repugnant  their  provisions  must  be  compared.  Norris 
V.  Crocker,  13  How.,  438;  United  States  r.  One  Hundred  Barrels  of  Spirits,  2  Abb.,  318;  S,  C, 
1  Dili,  67;  People  r.  Sponster,*  1  Dak.  Ty,  294. 

g  2994.  It  is  a  ^-ule  in  the  construction  of  statutory  law,  that  when  new  conditions  or  re- 
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quirements  are  imposed  in  respect  to  existing  offenses,  so  that  those  acts  constitute  the  offense 
which  would  not  have  constituted  it  before,  the  statute  necessarily  becomes  the  exclusive 
rule  and  abrogates  or  supplants  the  preceding  one.  The  thing  prohibited  is  no  longer  an 
offense  except  as  it  is  brought  within  the  terms  of  the  act.  The  Martha,  Bl.  &  How.,  153; 
United  States  v.  Claflin,  7  Otto,  551. 

§  2995.  Bepeal  of  law  repeals  amendments.—  Section  103  of  the  act  of  1864  imposed  a  tax 
of  two  and  one-half  per  cent,  of  the  gross  receipts  from  passengers,  freights  and  transporta- 
tion of  mails  earned  by  certain  steamboats.  The  fourth  section  of  the  act  of  1865  declared 
that  the  receipts  of  vessels  paying  tonnage  duty  should  not  be  subject  to  the  tax  provided  in 
section  103  of  the  act  of  1864,  nor  by  any  act  amendatory  thereof.  The  ninth  section  of  the 
act  of  1866  declared  that  the  one  hundred  and  third  section  of  the  act  of  1864  should  "be 
amended  by  striking  out  all  after  the  enacting  clause  and  inserting  in  lieu  thereof  the  follow- 
ing." It  then  proceeded  to  tax  the  receipts  from  passengers,  etc.  This  latter  act,  in  so  amend- 
ing the  act  of  1864,  is  held  to  have  also  repealed  the  fourth  section  of  the  act  of  1865. 
Steamboat  Co.  v.  The  Collector,  18  Wall.,  478. 

§  2996.  Effect  on  past  acts  and  contracts.— A  declaration  in  a  law,  that  a  prior  law  did 
not  repeal  another  by  implication,  is  inoperative  as  to  acts  done  between  the  pa.ssage  of  the 
repealing  act  and  the  declaratory  act.  To  declare  what  the  law  is  or  has  been  is  a  judicial 
power ;  to  declare  what  the  law  shall  be  is  legislative ;  and  by  the  fundamental  principles  of 
our  government  these  two  powers  are  separated.     Ogden  v.  Blackledge,  2  Cr.,  276. 

§  2997.  Where  one  statute  is  repealed  by  another  statute,  acts  done  in  the  mean  time,  while 
it  was  in  force,  shall  endure  and  stand,  and  shall  be  good  and  effectual  Patents  for  Cali- 
fornia Land  Claims,*  12  Op.  Att  y  GenM,  255. 

§  2998.  The  repeal  of  a  law  under  which  a  contract  was  entered  into  cannot  affect  the 
validity  and  operation  of  the  contract.  Under  an  act  of  congress  which  permitted  it,  the 
owners  of  certain  highwines  in  a  bonded  warehouse  in  Illinois,  upon  which  the  taxes  had  not 
been  paid,  wishing  to  remove  them  to  New  York,  gave  a  bond  to  secure  the  payment  of  the 
taxes  due  thereon,  lleld,  that  the  bond  created  a  contract  obligation,  and  was  not  a  penalty, 
and  that  consequently  the  repeal  of  the  statute  did  not  affect  the  validity  of  the  bond. 
United  States  v.  Dutcher,  2  Hiss.,  52. 

g  2999.  When  a  right  has  arisen  upon  a  contract,  or  upon  a  transaction  in  the  nature  of  a 
contract,  authorized  by  statute,  as  the  right  given  to  licensed  pilots  to  one-half  the  pilotage 
fees  on  tender  and  refusal  of  their  services  to  any  vessel  to  pilot  it  out  of  port,  and  such  right 
has  been  so  far  perfected  that  nothing  remains  to  be  done  by  the  party  asserting  it,  the  repeal 
of  the  statute  does  not  affect  it.  (Miller,  Clifford  and  Swayne,  JJ.,  dissent.)  Steamship 
Co.  V.  Joliffe,  2  Wall.,  450. 

§  3000.  The  repeal  of  the  law  prohibiting  certain  transactions  does  not  impart  validity  to 
such  transactions.     Milne  v,  Huber,*  3  McL.,  212. 

§  8001.  Usury  taken  against  law  may  be  recovered  back  after  the  repeal  of  the  usury  law. 
After  the  passage  of  the  repealing  law  there  was  no  usur3%  but  prior  to  that  there  was,  and 
the  repealing  law  did  not,  and  could  not,  annihilate  that  state  of  things,  or  the  rights  that 
grew  out  of  it.     Whitaker  r.  Pope,  2  Woods,  463. 

§  3002.  Proceedings  for  the  issuing  of  bonds  by  a  town  in  aid  of  a  railroad  company,  which 
were  valid  when  begun,  are  not  made  invalid  or  void  by  a  subsequent  statute  varying  the 
procedure.     Munson  v.  Town  of  Lyons,  12  Blatch.,  546. 

^  8003.  Where  a  school  district  has  obtained  a  vested  right  to  school  moneys,  due  from  the 
county,  a  subsequent  act  by  the  legislature  changing  the  boundaries  of  counties,  and  embrac- 
ing the  school  district  in  another  county,  will  not  destroy  its  right  to  the  moneys  due  from 
the  original  county.     Brown  t\  Nash,*  1  Wyom.  T'y,  85. 

§  8004.  A  lien  on  a  vessel  which  becomes  vested  under  a  territorial  law  does  not  become 
divested  by  a  repeal  of  the  law.  Steamer  Gazelle  v.  Lake,*  1  Or.,  121 ;  In  7*e  Hope  Mining 
Co.,  1  Saw.,  710. 

§  8005.  Effect  of  repeal  of  charter  of  corporation.—  When  a  charter  is  repealed  it  no 
longer  exists.  Its  life  is  at  an  end.  Whatever  force  the  law  may  give  to  transactions  into 
which  the  corporation  entered,  and  which  were  authorized  by  the  charter  while  in  force,  it 
can  originate  no  new  transactions  dependent  upon  the  power  conferred  by  the  charter. 
Whatever  power  is  dependent  solely  on  the  grant  of  the  charter,  and  which  could  not  be  ex- 
ercised by  unincorporated  private  persons  under  the  general  laws  of  the  state,  is  abrogated 
by  the  repeal  of  the  law  which  granted  these  special  rights.  All  property,  real  or  personal, 
acquired  by  the  corporation,  not  dependent  upon  the  general  powers  conferred  by  Ihe  charter, 
and  all  the  rights  and  interest  of  stockholders  in  such  property,  remain  notwithstanding  the 
repeal.     Greenwood  v.  Freight  Co.,  15  Otto,  18. 

g  80O6.  General  phrases  in  a  repealing  act  must  be  limited  in  their  applicatioa  to  the  sub- 
ject-matter of  the  original  act.    Reynolds  v.  Mc Arthur,  2  Pet.,  426. 
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§  8007.  Repeal  by  a  general  clause  inserted  in  tlie  repealing  section  of  the  act  are  not 
favored,  and  are  never  to  be  extended  beyond  their  necessary  operation.  Repealing  clauses 
of  this  kind  are  limited  in  terms  to  such  provisions  as  are  inconsistent  with  the  amendatory 
act,  and  are  never  construed  to  include  or  alter  provisions  not  embraced  in  the  amendments. 
Hamlin  v.  Pettibone,  6  Biss.,  170. 

§  8008.  Where  a  limited  repeal  is  intended,  the  practice  of  inserting  a  clause  to  that  effect 
in  a  statute  is  so  common,  that,  if  nothing  of  that  kind  is  found  in  a  repealing  clause,  the 
presumption  is  strong  against  the  intention  to  continue  the  old  law  in  force  for  any  purpose. 
Railroad  Co.  v.  Grant,  8  Otto,  402. 

§  8009.  In  every  act  professing  to  Tepeal  or  interfere  with  the  provisions  of  a  former  law, 
it  is  a  question  of  construction  whether  it  operates  as  a  total,  or  partial  or  temporary  repeal. 
The  word  **  repeal "  is  not  to  be  taken  in  an  absolute,  if  it  appears  upon  the  whole  act  that  it 
was  used  in  a  limited,  sense.  Patents  for  California  Land  Claims,*  13  Op.  Att*y  GenU, 
257. 

8  8010.  It  is  a  general  rule  for  the  construction  of  revenue  statutes,  that  specific  provisions 
for  duties  on  a  particular  article  are  not  repealed  or  affected  by  the  general  words  of  a  subse- 
quent statute,  although  the  language  is  sufficiently  broad  to  cover  the  article  first  mentioned. 
Movius  V.  Arthur,  5  Otto,  140. 

^  8011.  A  general  statute  on  the  subject  of  the  jurisdiction  of  the  circuit  courts  does  not 
repeal  prior  statutes  conferring  jurisdiction  on  those  courts  in  special  cases  or  over  particular 
controversies,  unless  it  is  clear  from  the  language  employed  that  such  was  the  intent  of  con- 
gress.   Third  Natl  Bank  of  St.  Louis  v.  Harrison,  8  Fed.  R.,  722. 

§8012.  Judleial  qaestion.— Whether  a  statute  was  repealed  by  a  later  one  is  a  judicial 
and  not  a  legislative  question;  and  a  legislative  recital  that  such  a  law  has  been  repealed, 
though  entitled  to  great  respect,  ought  not  to  be  considered  as  more  than  an  expression  of 
opinion,  or  a  recital  of  belief,  and  therefore  not  conclusive.  United  States  v,  Claflin,  7  Otto, 
548. 

§  8018.  Statute  abr6fr«tes  prior  laws  and  nsages.— A  statutory  enactment  controls  all  prior 
usages  and  laws,  and  establishes  the  rule  which  governs  the  subject-matter.  United  States  v. 
Collier,  3  Blatch.,  832. 

g  8014.  No  pnulghment  after  repeal. —  After  the  expiration  of  a  law,  no  penalty  can  be  en- 
forced nor  punishment  inflicted  for  violations  of  the  law  committed  while  it  was  in  force. 
But  a  general  statute  may  prevent  this  by  providing  the  contrary.  United  States  v,  Barr,  4 
Saw.,  254;  The  Schooner  Rachel  v.  United  States,  6  Cr.,  3:^9. 

g  8015.  An  offense  against  a  temporary  act  cannot  be  punished  after  the  expiration  of  the 
act,  unless  a  particular  provision  be  made  by  law  for  the  purpose.  An  act  on  the  same  sub- 
ject, passed  during  the  continuance  of  the  temporary  act,  and  repealing  the  same,  with  a 
proviso  that  the  power  to  prosecute,  punish  and  convict  offenders  against  the  repealed  act 
shall  remain  as  if  the  act  had  not  been  repealed,  will  not  continue  the  power  of  prosecution 
beyond  the  period  limited.    The  Irresistible,*  7  Wheat.,  551.  • 

g  8016.  Upon  the  repeal  of  an  act  of  congress,  all  criminal  proceedings  pending  thereunder 
falL     United  States  r.  Tynen,*  11  Wall.,  88. 

§  801 7.  The  repeal  of  a  penal  statute  defeats  all  actions  for  penalties  under  such  statute 
pending  at  the  time  of  the  repeal,  unless  the  repealing  act  in  terms  saves  the  right  to 
prosecute  pending  suits.  The  effect  of  the  repealing  act  in  such  a  C4ise  is  to  obliterate  the 
statute  repealed  as  comple1«ly  as  if  it  had  never  passed.  It  must  be  considered  as  a  law  that 
never  existed,  except  for  the  purposes  of  those  actions  which  were  commenced,  prosecuted 
and  concluded  while  it  was  an  existing  law.  Union  Iron  Co.  v.  Pierce,  4  Biss.,  832;  Anony- 
mons,  1  Wash.,  84;  Norris  t*.  Crocker,  18  How.,  440;  In  re  Callicot,  8  Blatch.,  98;  United 
States  r.  Finlay,  1  Abb.,  867;  United  States  v.  Tynen,*  11  Wall.,  88;  Yeaton  v.  United  States, 
5  Cr.,  283;  United  States  v.  Ship  Helen,  6  Cr.,  203. 

S  8018.  An  action  to  enforce  a  forfeiture  may  be  maintained  notwithstanding  the  repeal  of 
the  law  under  which  it  arose,  if  it  was  commenced  before  the  repeal  took  effect,  and  the  re- 
pealing act  contained  a  saving  clause  authorizing  the  institution  and  prosecution  of  proceed- 
ings under  the  old  law.  But  it  seems  that  where  an  action  for  the  recovery  of  a  penalty  or 
a  proceeding  to  enforce  a  forfeiture  prescribed  in  a  legislative  act  is  pending  at  the  time  of 
the  repeal  of  the  act,  or  is  instituted  after  the  repeal,  such  repeal  is  a  bar  to  the  action  or 
proceeding  in  the  absence  of  a  saving  clause  in  the  repealing  act.  United  States  v.  Six  Fer- 
menting Tubs,  1  Abb.,  274. 

g  8010.  Effiect  on  pending  actions.—  A  law  repealing  the  bankrupt  law  is  a  bar  to  any  pros- 
ecution for  peijury  by  the  bankrupt  before  the  commissioners.  United  States  v.  Passmore,  4 
DaL,  374. 

§  80S0.  Where  jurisdiction,  conferred  by  statute,  is  prohibited  by  a  subsequent  statute,  the 
piohibition  is  so  far  a  repeal  of  the  statute  conferring  jurisdiction,  and  destroys  all  pending 
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actions.  Insurance  Co.  v.  Ritchie,  5  Wall.,  541;  Tlie  Assessors  v.  Osbomes,  9  WalL,  567; 
South  Carolina  v.  Gaillard,  11  Otto,  488. 

§  8021.  But  where  a  court  had  jurisdiction  at  the  time  the  suit  was  brought,  a  repeal  of 
the  law  giving  jurisdiction,  before  the  verdict  was  rendered,  was  held  not  to  take  away  the 
plaintiff's  right  to  costs.     Walker  v.  Smith,  1  Wash.,  202. 

§  8022.  Repeal  and  re-enactment  at  same  time. —  Where  a  statute  is  repealed,  and  one  or 
more  of  its  provisions  are  re-enacted  in  the  repealing  statute,  so  that  there  is  no  luoment 
in  which  the  repeal  is  in  force  without  being  replaced  by  the  corresponding  provisions  of  the 
new  statute,  in  practical  operation  and  legal  effect  this  is  to  be  considered  rather  as  a  con- 
tinuance and  modification  of  old  laws  than  as  an  abrogation  of  the  old  and  a  re-enactment  of 
new  ones.    Treat  v.  Staples,  1  Holmes  Rep.,  5;  Steamship  Co.  v.  Jolifte,  2  Wall.,  450. 

§  8028.  Repeal  reylTing  former  law. —  An  act  declaring  that  whenever  a  law  shall  be 
repealed,  which  repealed  a  former  law,  the  former  law  shall  not  thereby  be  revived  unless 
specially  provided  for,  applies  as  well  to  repeals  by  repugnancy  as  to  express  repeals.  Milne 
V.  Huber,*  3  McL.,  212. 

§  8024.  As  a  general  rule  the  repeal  of  a  repealing  statute  revives  the  original  statute,  even 
though  the  original  statute  was  repealed  by  implication ;  but  this  rule  is  not  without  excep- 
tion. Much  depends  in  all  such  cases  upon  the  intention  of  the  legislature ;  and  it  is  well 
settled  that  the  rule  that  a  statute  may  be  revived  by  implication  or  construction  cannot 
operate  upon  any  part  of  an  act  which  has  been  subsequently  altered  by  express  legislation. 
Butler  V.  Russel,  3  Clifif.,  258;  People  v,  Wintermute,*  1  Dak.  Ty>  05;  Janes  v.  Buzzard, 
Hemp.,  260. 

§  802&.  When  a  statute  contains  an  absolute  affirmative  repeal  of  an  antecedent  statute,  or 
apart  of  it,  then  the  expiration  of  the  subsequent  statute  by  its  own  limitation  will  not  revive 
the  repealed  act ;  but  where  there  is  no  such  express  repeal,  but  the  first  statute  is  taken  to  be 
repealed  by  implication  that  is  supplied  by  the  subsequent  law,  then  it  would  seem  that  we 
might  well  consider  that  the  second  law  was  rather  a  suspension  than  a  repeal  of  the  first, 
and  that  if  the  legislature,  after  the  experiment,  allowed  the  second  act  to  expire,  it  was 
their  intention  to  go  back  to  the  provisions  of  the  first.  United  States  v.  Twenty-five  Cases 
of  aoths,  Crabbe,  883. 

7.  State  Laws  and  Decisions. 

[See  Pbactxoe.] 

§  8026.  State  laws  —  Effect  of  Revolntion.—  The  American  Revolution  did  not  totally  ab- 
rogate all  laws  then  existing  in  the  various  colonies,  but  only  such  as  became  inconsistent 
with  the  new  form  of  government  assumed  and  the  new  constitution  established.  United 
States  V.  Mundell,  1  Hughes,  432. 

§  8027. effect  of  articles  of  confederation  and  constitution. —  After  the  declaration 

of  independenoe,  and  the  subsequent  adoption  of  the  articles  of  confederation  and  the  consti- 
tution, no  existing  law  of  any  of  the  colonies  was  altered,  except  where  plainly  inconsistent 
with  the  powers,  in  the  particular  cases,  transferred  to  the  general  government.     IbidL 

§  8028.  Rules  for  construing  state  laws.—  Federal  courts,  in  the  absence  of  decisions  of 
state  courts,  constiiie  state  statutes  according  to  the  rules  of  the  common  law.  Loring  r. 
Marsh,  2  Cliff.,  820. 

§  8029.  The  federal  courts  are  bound  to  deal  with  a  statute  of  a  state  as  in  their  judgment 
it  would  be  dealt  with  by  the  courts  of  the  state.  Union  Horse  Shoe  Works  v.  Lewis,  1 
Abb.,  521. 

§  8080.  State  laws  cannot  control  federal  goyernment.—  State  laws  cannot  control  the 
exercise  of  the  powers  of  the  national  government,  or  in  any  manner  limit  or  affect  the 
process  or  proceedings  in  fhe  United  States  courts,  unless  adopted  by  congress.  Congress 
may  adopt  such  laws  directly,  or  confide  the  authority  to  adopt  them  to  the  United  States 
courts.    Oelrichs  v.  Pittsburgh,*  2  Pittsb.  R..  93. 

§  8081.  Federal  courts  must  give  full  effect  to  state  laws.— The  federal  courts  cannot  in- 
quire into  the  policy,  justice  or  expediency  of  a  state  law.  Though  the  federal  court  may 
believe  a  law  to  be  unjust  and  improper,  yet,  if  it  is  within  the  limits  prescribed  by  the  con- 
stitution, the  court  cannot  interfere  with  it.  Bennett  v.  Boggs,  Bald.,  74;  Fuentes  v,  Graines, 
1  Woods,  112. 

g  8082.  State  laws  judicially  noticed.—  The  supreme  court  of  the  United  States,  and  the 
judges  thereof,  recognize  without  proof  the  laws  of  the  several  states  and  territories  of  the 
United  States.  Miller  t?.  McQuerry,  5  McL..  473;  Lincoln  v.  Tower,  2  McL.,  476;  Pennington 
17.  Gibson,  16  How.,  81 ;  Starr  v.  Moore,  3  McL.,  354. 

§  8088.  State  limitation  acts  binding  upon  federal  courts.—  The  courts  of  the  United 
States  in  the  absence  of  legislation  upon  the  subject  by  congress,  recognize  the  statute  of  lim- 
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italions  of  the  several  states,  and  give  them  the  same  construction  and  effect  which  are  given 
by  the  local  tribunals.  Tliey  furnish  the  rule  of  decision  under  the  thirty-fourth  section  of 
the  judiciary  act  of  1789.  The  construction  given  to  a  statute  of  a  state  by  the  highest  ju- 
dicial tribunal  of  such  state  is  regarded  as  a  part  of  the  statute,  and  is  as  binding  upon  the 
courts  of  the  United  States  as  the  text.  And  in  case  of  a  new  ruling  by  the  highest  court  of 
a  state,  reversing  a  former  decision,  the  last  decision  will  be  followed.  Leffiugwell  v.  War- 
ren, 2  Black,  608;  Bank  of  Alabama  v.  Dal  ton,  9  How.,  527. 

^  8084,  also  law  of  redemption.— When  substantial  rights,  resting  upon  a  state  stat- 
ute which  is  clearly  within  the  legislative  power,  come  in  conflict  with  mere  forms  and 
modes  of  procedure,  in  the  federal  courts,  the  latter  must  give  wav  and  adapt  themselves  to 
the  forms  necessary  to  give  effect  to  such  rights.  So  a  ^tate  law,  giving  the  right  of  redemp- 
tion in  case  of  the  sale  of  land  on  the  foreclosure  of  a  mortgage,  is  obligatory  on  the  fedenil 
courts,  and  their  rules  of  practice  must  be  modified  to  conform  to  the  provisions  of  such  law. 
Brme  v.  Insurance  Co.,  6  Otto,  634. 

§8085. also  laws  rdgulatliig  titles  and  remedies.— The  laws  of  a  state  regulating 

titles  and  remedies  to  real  estate  must,  in  the  absence  of  contrary  regulations  by  congress, 
govern  the  federal  courts  sitting  in  the  state  in  which  the  land  is  situated.  Society  for  Prop- 
agation of  Gospel  V,  Wheeler,  2  Gall.,  138. 

§  8086.  A  state  law  abolishing  imprisonment  for  debt  is  a  law  affecting  the  remedy,  and 
does  not  impair  the  obligation  of  contracts.  Being  a  mode  of  procedure,  it  binds  federal 
courts  which  have  adopted  the  procedure  of  the  courts  of  the  state.  Beers  v,  Haughton, 
1  McL.,  232;  Gray  v,  Munroe,  id.,  529. 

§  8087.  Chancery  system  not  governed  by  state  laws.— In  exercising  chancery  jurisdiction, 
the  courts  of  the  United  States  are  not  limited  by  the  chancery  system  adopted  by  any  state, 
and  they  may  exercise  their  functions  in  a  state  where  no  court  of  chancery  has  been  estab- 
lished. The  usages  of  the  high  court  of  chancery  in  England,  whenever  the  jurisdiction  is 
exercised,  governs  the  proceedings.  This  may  be  said  to  be  the  common  law  of  chancery, 
and  since  the  foundation  of  our  government  it  has  been  observed.  State  of  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  13  How.,  568;  Burt  v.  Keyes,  1  Flip.,  69. 

g  8088.  nor  proceedings  in  admiralty. —  State  statutes  and  decisions  will  not  supply 

a  rule  of  decision  in  courts  of  admiralty  unless  they  have  been  adopted  by  rule  of  the  federal 
courts.    The  Steamboat  Delaware,  Olc,  242. 

g  8089.  Laws  on  practice. —  A  state  law  in  reference  to  legal  procedure  can  have  no  effect 
on  the  courts  of  the  United  States  unless  adopted  by  congress  or  under  its  authority.  Beei-s 
V.  Haughton,  1  McL.,  381;  Keary  v.  Farmers'  and  Merchants*  Bank  of  Memphis,  16  Pet.,  94; 
Young  V.  Bank  of  Alexandria,  4  Cr.,  397;  Campbell  v.  Claudius,  Pet.  C.  C,  485. 

§  8040.  Under  the  thirty-fourth  section  of  the  judiciary  act  a  settled  construction  of  a  state 
statute  by  the  courts  of  a  state  is  binding  on  the  federal  courts,  unless  the  subject-matter  is 
one  within  the  constitutional  jurisdiction  of  congress.  Laws  which  relate  to  practice,  proc- 
ess or  modes  of  proceeding  beiore  or  after  judgment  are  exceptions  to  the  thirty-fourth  sec- 
tion, as  congress  has  legislated  on  the  subject.  State  laws  which  furnish  the  court  a  rule  for 
forming  a  judgment  are  binding  on  the  federal  courts,  but  not  laws  for  carrying  that  judg- 
ment into  execution,  as  this  matter  is  governed  by  act  of  congress  and  rules  of  practice 
adopted  pursuant  thereto.     Thompson  v,  Phillips,  Bald.,  274. 

§  8041.  Under  the  act  of  congress,  delegating  to  the  courts  of  the  United  States  the  power 
to  regulate  their  process  and  proceedings  by  reference  to  state  laws,  those  courts  may  adopt 
any  part  or  all  of  the  remedies  provided  by  the  states,  at  their  discretion.  Dobbins  v.  AUe- 
gheney.*  2  Pittsb.  R.,  120. 

g  8042.  Where  congress  has  legislated  with  reference  to  a  matter  of  criminal  procedure  in 
the  federal  courts,  state  statutes  relating  to  the  same  matter  ai*e  superseded.  United  States  r. 
Mundell.  I  Hughes,  418. 

^  8048.  Under  the  act  of  congress  allowing  courts  to  adopt  the  rules  of  practice,  etc.,  pre- 
scribed by  state  laws,  no  court  of  the  United  States  can  adopt,  by  rule,  any  provision  of  state 
Inws  which  are  repugnant  to,  or  incompatible  with,  the  positive  enactments  of  congress  upon 
the  subject  of  the  jurisdiction,  or  practice,  or  proceedings  of  such  court.  Keary  v.  Farmers* 
and  Merchants'  Bank  of  Memphis,  16  Pet.,  94. 

§  8044.  Law  allowing  set-olTs. —  A  state  statute  allowing  set-offs  can  have  no  effect  in  a 
suit  between  the  United  States  and  one  of  its  officers.  The  matter  is  wholly  regulated  by 
act  of  congress,  and  the  rule  on  the  subject  must  be  uniform  throughout  the  United  States. 
Unit^  States  v.  Prentice,  6  McL.,  67. 

g  8045.  Forbidding  suit  against  receiver.—  A  state  law,  that  no  action  shall  be  commenced 
a.'i^ainst  a  bank  after  the  appointment  of  a  receiver  therefor,  is  a  rule  of  procedure  which  is 
not  adopted  by  the  federal  courts  under  the  judiciary  act  of  1789,  and  is  not  a  law  binding 
upon  the  courts  of  the  United  States.    X>emeritt  v.  Exchange  Bank,*  20  Law  Rep.,  607. 
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g  8046.  On  maritime  liens.—  The  provision  in  a  state  statute,  creating  liens  on  domestic 
ships  in  cases  of  contracts  maritime  in  their  nature,  that  the  suit  to  enforce  the  lien  shall  not 
be  filed  until  the  debt  has  remained  unpaid  sixty  days,  is  not  applicable  to  proceedings  in 
admiralty  in  the  United  States  courts,  and  will  not  be  adopted.  The  Richard  Busteed,  1  Spr., 
441. 

§  3047.  Appointment  of  eommissioners. — Though  the  laws  of  a  state  which  constitute  a 
rule  of  property  must  be  respected  by  all  courts,  still  the  legislature  cannot  radically  change 
the  mode  of  proceeding  prescribed  for  the  courts  of  the  United  States,  or  direct  those  courts, 
in  a  trial  at  common  law,  to  appoint  commissioners  for  the  decision  of  questions  which  a 
court  of  common  law  must  submit  to  a  jury.     Bank  of  Hamilton  v.  Dudley,  2  Pet.,  52S. 

^  S048.  References.—  The  statute  of  a  state  cannot  control  the  rights  of  parties  in  the  courts 
of  the  United  States  and  take  away  privileges  secured  by  the  constitution  and  laws  of  the 
United  States.  So  a  state  law  which  compels  a  reference  in  cases  of  long  aocounts  does  not 
bind  the  federal  courts,  as  it  impairs  the  right  of  trial  by  jury  secured  by  the  constitution  of 
the  United  States.    United  States  t;.  Rathbone,  2  Paine,  580. 

§8049.  Beqniring  judges  t-o  giTe  reasons  for  decisions. —  The  provision  in  the  constitu- 
tion of  Louisiana,  requiring  the  judges  of  the  different  courts  to  adduce  the  reasons  upon 
which  their  judgment  is  founded,  can  have  no  authority  in  the  courts  of  the  United  States, 
that  clause  never  having  been  adopted  by  congress  for  their  government.  Parks  v.  Turner, 
13  How.,  46. 

§  8050.  Penalty  against  officer  in  addition  to  damages.— Though  a  state  statute  provid- 
ing for  summary  proceedings  against  a  sheriff  has  been  adopted  by  act  of  congress,  stUl,  the 
penalty  prescribed  by  the  state  law,  in  addition  to  the  damage  sustained,  cannot  be  enforced 
in  the  federal  courts  against  the  marshal,  nor,  under  the  law  of  April  10,  1806,  can  the  sure- 
ties of  the  marshal  be  proceeded  against,  other  than  by  regular  action.  Gwin  r.  Barton, 
6  How.,  10. 

§  8051.  Cannot  aflfeet  jurisdiction.—  While  it  is  true  that  the  laws  of  the  several  states  are 
binding  upon  its  tribunals  and  upon  persons  and  property  within  its  jurisdiction,  yet  those 
laws  cannot  affect,  either  by  enlargement  or  diminution,  the  jurisdiction  of  the  federal  courts 
as  vested  and  prescribed  by  the  constitution  and  laws  of  the  United  States,  nor  destroy  or 
control  the  rights  of  parties  litigant,  to  whom  the  right  of  resort  to  those  courts  has  been 
secured  by  the  laws  and  constitution.  So  a  state  law  providing  that  suit  shall  not  be  brought 
upon  negotiable  paper  after  protest  for  non-acceptance  until  its  maturity  is  not  binding  on  a 
suitor  in  a  federal  court  against  a  citizen  of  the  state  in  which  such  law  is  in  force  and  in 
which  he  is  sue(^.     Watson  v.  Tarpley,  18  How.,  519.  • 

§  8052.  State  laws  cannot  control  the  exercise  of  the  powers  of  the  national  government, 
or  in  any  manner  limit  or  affect  the  operation  of  the  process  or  proceedings  in  the  national 
courts.  The  whole  efficacy  of  such  laws  in  the  courts  of  the  United  States  depends  on  the 
enactments  of  congress,  and  they  are  obligatory  only  as  they  are  thus  adopted.  Beers  r. 
Haughton,  9  Pet.,  859. 

g  8058.  Laws  requiring  Jndgment  to  be  docketed.—  Where  rights  once  attach  under  laws 
of  congress  adopting  laws  of  the  respective  states,  such  rights  are  not  divested  by  a  non- 
compliance with  conditions,  restrictions  or  limitations  contained  in  those  very  state  laws, 
where  a  compliance  with  the  latter  would  depend  upon  a  resort  in  any  way  to  state  officials, 
or  to  the  machinery  of  the  state  judiciary.  So  the  lien  of  a  judgment  obtained  in  a  federal 
court  in  Virginia  is  not  lost  by  failure  to  docket  it  in  accordance  with  the  state  law  in  a  state 
court.    United  States  r.  Humphreys,  3  Hughes,  204. 

§3054.  Rules  of  decision.— The  phrase,  *Mn  all  trials  at  common  law,"  as  used  in  that 
clause  of  the  constitution  providing  that  the  laws  of  the  state  shall  be  regarded  as  rules  of 
decision  except  in  cases  otherwise  provided  for  by  the  constitution,  laws  or  treaties  of  the 
United  States,  means  **in  trials  in  a  court  of  common  law  jurisdiction  when  exercising  that 
authority,"  as  contrasted  with  courts  of  admiralty  and  maritime  or  equity  jurisdiction. 
United  States  v.  Mundell,  1  Hughes,  428. 

§  8055.  Where  an  act  of  congress  refers  to  a  state  law  as  a  rule  of  decision,  an  existing 
state  statute  applicable  to  the  case  must  be  considered  as  if  adopted  and  re-enacted  by  con- 
gress. But  such  state  statute  must  be  completely  applicable  to  the  case ;  for  if  there  is  a  part 
which  qualifies  and  modifies  the  rest,  of  which  a  party  cannot  have  full  benefit  in  the  courts 
of  the  United  States,  this  is  not  a  case  in  which  congress  has  given  authority  to  adopt 
such  a  part ;  for  to  adopt  it  when  not  applicable  to  the  federal  courts  would  be  to  make  it 
virtually  a  new  law.    IbidL 

g  SOott.  The  words  '*  common  law,"  as  used  in  the  act  of  July  6,  1862,  which  enacts  that 
**  the  laws  of  the  state  in  which  the  court  shall  be  held  shall  be  the  rules  of  decision  as  to  the 
competency  of  witnesses  in  the  courts  of  the  United  States  in  trials  at  common  law,  in  equity 
and  admiralty,*'  do  not  include  criminal  trials.    United  States  v.  Brown,  1  Saw.,  531. 
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g  8<N^7.  Law  of  Confederate  States.—  A  statute  of  the  Confederate  States  most  be  regarded 
1^  the  federal  coarto  as  having  had  no  efficiency  except  as  effect  was  given  to  it  by  one  of 
the  states  of  such  confederation.  Such  an  organization  being  forbidden  by  the  constitution, 
ita  existence  cannot  be  recognized  by  the  federal  courts.    Williams  v,  Bruffy,  6  Otto,  182. 

§  8058.  State  deeigions  followed,  when.—  The  federal  courts,  in  cases  depending  on  the 
laws  of  a  particular  state,  adopt  the  construction  which  the  courts  of  that  state  have  given 
to  those  laws.  Elniendorf  v,  Taylor,  10  Wheat.  152;  Walker  v.  State  Harbor  Commissioners, 
17  WalL,  648;  Garrison  v.  City  of  New  York,  21  Wall.,  196:  Thatcher  v.  Powell,  6  Wheat., 
lift;  Erie  R.  Co.  v.  Pennsylvania,  21  Wall.,  492;  Nessmith  v,  Sheldon,  4  McL.,  876;  County  of 
Leavenworth  v.  Barnes,  4  Otto,  71 ;  Town  of  South  Ottawa  v.  Perkins,  4  Otto,  267 ;  Lewis  v. 
Baird,  3  McL.,  81 ;  County  of  Caes  v.  Johnston,  5  Otto.  369;  Smith  v.  Kemochen,  7  How.,  219; 
Leitensdorfer  v.  Webb,  20  How.,  183;  Commercial  Nat.  Bank  v.  City  of  lola,  2  Dill.,  358;  Boss 
V,  McLung,  6  Pet,  286;  Tayloe  v.  Thomson,  5  Pet,  368;  Pereles  v.  City  of  Watertown, 
6  Biss.,  82;  Southeru  Pac.  R.  Co.  r.  Orton,  6  Saw.,  157;  Griffing  v.  Gibb,  McAL,  222;  Woolsey 
V,  Dodge,  6  McL.,  150;  Kirkpatrick  v,  Gibson,  2  Marsh.,  389;  Carroll  v.  Safford,  3  How.,  460; 
Christy  v.  Pridgeon,  4  Wall.,  196;  Randolph  v.  King,  2  Bond,  105;  McKeen  v.  Delancy,  5  Cr., 
32;  Nichols  v.  Levy,  5  Wall..  444;  Green  r.  Neal,  6  Pet,  291 ;  Polk  v,  Wendal,  9  Cr.,  98;  State 
of  New  Hampshire  v.  Grand  Trunk  R'y  Co.,  3  Fed.  R.,  888;  Webster  v.  Cooper,  14  How.,  504; 
Williamson  v,  Suydam,  6  Wall.,  723;  Marlatt  v.  Silk,  11  Pet,  22;  Loring  i;.  Marsh,  2  Cliff., 
311,  469;  Railroad  Co.  v.  Greorgia,  8  Otto,  359  (§,^  2317-20);  Ohio  Life  Ins.  and  Trust  Co..  v.  De- 
bolt,  16  How.,  416  (§55  2254-65);  Peik  v.  Chicago,  etc.,  R'y  Co.,  4  Otto,  164  (g§  2133-37);  Jeffer- 
son Branch  Bank  v.  Skelly,*  1  Black,  486;  Phalen  v,  Virginia,  8  How.,  163  (g§  1852,  1853); 
Oilman  v.  City  of  Sheboygan,  2  Black,  510;  Machine  Co.  v.  Gage,  10  Otto,  676  (^§  1384-86); 
Aicardi  v.  The  State,*  19  Wall.,  635;  Conway  v.  Taylor,  1  Black,  629;  Sumner  v.  Hicks, 
2  Black,  534. 

§  8059.  The  supreme  court,  in  an  early  decision,  followed  what  it  supposed  to  be  a  settled 
construction  by  the  supreme  court  of  a  state  of  a  state  law  affecting  a  rule  of  property.  Some 
years  afterwards  a  decision  of  the  state  court  gave  the  law  in  question  a  different  construc- 
tion, which  was  acquiesced  in  and  followed  by  the  courts  of  the  state.  The  circuit  court  of 
the  United  States  having  followed  the  decision  of  the  supreme  court  of  the  United  States,  it 
was  held  by  such  supreme  court,  on  a  writ  of  error  to  the  circuit  court,  that  it  was  bound  by 
the  settled  construction  of  the  statute  in  question  by  the  state  courts,  and  that  it  would  follow 
it,  rather  than  ics  former  decision.    Green  v,  Neal,  6  Pet,  292. 

§  SOOO.  rule  of  common  law  as  to  land  titles.—  The  federal  courts  follow  the  decis- 
ions of  the  state  courts  arising  out  of  the  common  law  of  the  state ;  especially  when  applied 
to  the  title  to  lands.  Qeauregard  v.  City  of  New  Orleans,  18  How.,  502;  Yates  v.  Milwaukee, 
10  Wall.,  497. 

g  8061. alfeeting  citizens  of  other  states.—  The  federal  courts  are  not  bound  to  follow 

the  laws  of  a  state  in  wliich  they  are  located  as  to  controversies  affecting  citizens  of  other 
states,  and  in  no  degree  arising  from  local  regulations,  as,  in  this  instance.,  a  foreign  commer- 
cial contract.    Van  Beimsdyk  v,  Kane,  1  Gall.,  381. 

g  806S.  gratuitous  deeision. —  The  federal  courts  are  not  bound  by  any  part  of  an  opin- 
ion in  a  state  court  as  to  the  construction  of  a  state  law  which  was  not  needful  to  the  ascer- 
tainment of  the  right  or  title  in  question  between  the  parties.  So  if  the  construction  put  by 
a  state  court  upon  a  state  statute  is  not  a  matter  of  judgment,  if  it  might  have  been  decided 
either  way  without  affecting  any  right  brought  into  question,  then,  according  to  the  princi- 
ples of  the  common  law,  an  opinion  on  such  a  question  is  not  a  decision,  and  cannot  govern 
the  federal  courts.  To  make  it  binding  there  must  have  been  an  application  of  the  judicial 
mind  to  the  precise  question  necessary  to  be  determined  to  fix  the  rights  of  the  parties,  and 
to  decide  to  whom  the  property  in  controversy  belonged.    Carroll  v.  Carroll,  16  How.,  286. 

§  8008. decisions  of  inferior  courts.— It  seems  that  a  judgment  of  an  inferior  state 

court  cannot  be  regarded  as  binding  upon  the  supreme  court  of  the  United  States  in  the  con- 
struction of  state  statutes.    Beals  u  Hale,  4  How.,  54. 

g  8064. private  acts. —  The  rule  of  the  supreme  court  of  the  United  States,  that  the  de- 
cisions of  the  highest  state  courts  upon  statutes  relative  to  real  property  will  be  recognized  as 
a  part  of  the  local  law,  does  not  comprehend  private  statutes  or  statutes  giving  special  juris- 
diction to  a  state  court  for  the  alienation  of  private  estates.  It  has  never  been  extended  to 
private  acts,  relating  to  particular  persons,  for  the  reason  that  whatever  a  court  in  a  state 
may  do  in  such  a  case,  its  decision  is  no  part  of  the  local  law.  It  concerns  only  those  for 
whose  benefit  such  a  law  was  passed,  and  because  the  decision  under  it  is  no  rule  for  any 
future  case.  It  may  from  analogy  be  cited  for  the  interpretation  of  another  private  law  of  a 
like  kind,  but  in  such  case  the  utmost  extension  of  it  would  be  that  there  would  be  two 
judgments,  in  two  private  cases,  which  only  show  the  more  plainly  that  no  local  law  has 
been  made  for  both.    Williamson  v.  Berry,  8  How.,  543. 
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§  8065.  — ^  Impairinir  Tested  rigrhts. —  Although,  as  a  general  rule,  the  federal  courts  will 
adopt  and  follow  the  rulings  of  the  state  courts  in  their  interpretation  of  the  constitution 
and  statutes  of  their  respective  states,  yet  where  property  has  been  acquired  and  investments 
made  under  statutory  contracts,  generally  recognized  and  believed  to  be  constitutional  and 
valid  in  the  absence  of  adjudications  declaring  them  invalid,  the  federal  courts  are  not  con- 
cluded by  the  construction  which  the  state  courts  may,  subsequent  to  the  acquisition  of 
such  property,  give  such  statutes.  But  the  federal  court  will,  in  all  such  cases,  where  the 
construction  given  by  the  state  courts  is  not  satisfactory  to  it,  construe  such  statutes  for 
itself.  Louisville  &  Nashville  R'y  Co.  v,  Gaines,  2  Flip.,  630;  Morgan  v,  Curtenius,  20  How., 
3;  Township  of  Pine  Grove  v.  Talcott,  19  Wall.,  666;  Butz  v.  City  of  Muscatine,  8  Wall.,  575; 
Gelpcke  v.  City  of  Dubuque,  1  Wall.,  175. 

§  8066.  As  a  general  rule  the  United  Scates  courts  will,  in  the  construction  of  state  statutes 
or  constitutions,  follow  the  decisions  of  the  highest  courts  of  the  state.  But  where  the  de- 
cision of  tiie  state  court  claimed  as  controllmg  is  not  based  upon  any  principle  peculiar  to 
the  state  constitution,  but  upon  reasons  equally  affecting  every  state  government,  and  those 
principles  are  asserted  as  a  ground  for  invalidating  contracts,  they  are  adopted  or  disregarded 
by  the  federal  courts  as  they  deem  them  sound  or  otherwise.  Talcott  v.  Township  of  Pine 
Grove,*  1  Flip.,  120. 

§  8067.  There  being  being  no  provision  in  the  state  constitution  of  Michigan  expressly  pro- 
hibiting legislation  to  authorize  the  issue  of  municipal  bonds  in  aid  of  the  construction  of 
railroads,  at  the  time  such  bonds  were  issued  under  such  an  authority,  and  there  being  noth- 
ing in  the  organic  law  of  the  state  which  could  be  construed  as  prohibitory  of  such  legisla- 
tion, it  was  held  that  the  federal  courts  were  not  bound  to  follow  a  decision  of  the  state 
courts,  made  since  the  issue  of  the  bonds,  declaring  that  the  legislature  had  no  power  to  grant 
such  authority  because  of  the  restraining  effect  of  certain  constitutional  provisions.     Ibid. 

§  806S.  on  the  effect  of  jndgments. — Judicial  decisions  of  state  courts  founded  upon 

state  statutes  will  be  respected  by  the  supreme  court  of  the  United  States.  But  when  the 
effect  of  a  state  decision  is  only  to  regulate  the  practice  of  courts  and  to  determine  what  shall 
be  a  judgment,  and  the  legal  effect  of  that  or  any  other  judgment,  the  supreme  court  will 
not  consider  itself  bound  by  such  decisions,  upon  the  ground  that  the  laws  upon  which  they 
were  made  are  local  in  their  character.  It  is  the  duty  of  the  supreme  court,  by  their  decis- 
ion, to  preserve  the  supremacy  of  the  laws  of  the  United  States,  which  it  cannot  do  without 
disregarding  all  state  laws  and  state  decisions  which  conflict  with  the  laws  of  the  United 
States.    Amis  v.  Smith,  16  Pet.,  813. 

§  8060. rules  of  the  common  la^r. —  Although  the  supreme  court  of  the  United  States 

will  follow  the  decisions  of  the  state  courts  In  relation  to  rules  of  .property  in  the  state 
where  they  are  fully  settled,  yet  in  the  case  of  private  rights,  which  are  to  be  determined  by 
the  rules  of  the  common  law  alone,  the  supreme  court  will  not  be  bound  by  the  decisions  of 
the  state  courts.  City  of  Chicago  v.  Robbins,  2  Black,  418;  Swift  v.  Tyson,  16  Pet.,  1  (Bills 
AND  Notes,  §§  382-386);  Jewett  r.  Hone,  1  Woods,  580;  Meade  v,  Beale,  Taney,  339. 

§  8070. supreme  court  decides  for  itself,  wheo. —  The  supreme  court,  in  all  cases 

brought  before  it  under  the  twenty-fifth  section  of  the  judiciary  act,  determines  for  itself  the 
construction  of  state  statutes,  without  regard  to  the  previous  decisions  of  the  highest  court 
of  the  state  upon  the  subject.     Butz  v.  City  of  Muscatine,  8  Wall.,  575. 

§  3071.  decisions  of  state  from  which  act  is  copied.— Where  a  statute  in  one  state 

has  been  copied  word  for  word  from  that  of  another  state,  and  the  constitutions  of  the  two 
states  on  the  subject  are  different,  the  federal  courts  will  not  adopt  the  construction  placed 
upon  the  statute  by  the  courts  of  the  state  from  which  it  was  taken  before  its  enactment  by 
the  other  state,  when  the  language  is  so  plain  and  unambiguous  as  to  need  no  construction. 
In  re  Swearinger,  5  Saw.,  53. 

§  8072.  decision  mast  be  upon  eonstmctlon  of  some  statute.—  A  decision  of  a  state 

court  is  not  binding  upon  a  federal  court  as  to  the  effect  of  a  deed  given  by  a  state,  where  such 
construction  turns  upon  the  meaning  of  words  used  at  the  common  law,  and  does  not  depend 
iipon  a  local  statute.    Foxcroft  v,  Mallett,  4  How.,  879. 

§  8078. where  the  federal  courts  hate  first  decided. —  DecL<%ions  of  state  courts 

construing  state  laws,  though  they  govern  the  construction  to  be  given  to  such  laws  by  the 
federal  courts,  cannot  be  allowed  to  act  retrospectively  upon  the  federal  courts ;  and  neither 
the  supreme  court  nor  the  circuit  courts  of  the  United  States  will  reverse  their  judgments 
in  consequence  of  a  change  of  construction  by  the  state  courts.     Loring  t>.  Marsh,  3  Cliff., 

319. 

^  8074. federal  questions  InYolved. —  In  cases  arising  within  a  state,  the  supreme  court 

is  bound  to  apply  the  rules  of  construction  settled  by  the  tribunals  of  the  state,  except  in 
cases  where  the  question  arises  as  to  whether  the  law  in  question  contravenes  the  constitution 
of  the  United  States.    The  function  of  the  supreme  court,  in  such  a  case,  is  not  to  constme, 
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but  to  test  the  validity  of  the  law  in  question.  Murray  v.  Gibson,  15  How.,  425;  Butz  v. 
City  of  Muscatine,  8  Wall.,  582;  Lavln  v.  Emigrant  Industrial  Bank,  18  Blatch.,  12;  State 
Bank  of  Ohio  v.  Knoop,  16  How.,  569  (§§  2246-53). 

§  8075.  construction  of  a  grant— The  federal  courts  will  not  disturb  the  construction 

of  a  crown  grant  of  lands,  which  has  been  settled  in  the  state  in  which  the  lands  are  situated 
for  a  long  time,  especially  when  such  construction  is  the  only  one  which  will  give  full  effect 
to  the  grant.     Town  of  Pawlet  v,  Clark,  9  Cr.,  324. 

§8076.  Constitutionality  of  state  laws— State  decisions.— If  the  question  whether  an 
act  of  a  state  legislature  is  unconstitutional  is  merely  doubtful,  it  seems  that  the  courts  of 
the  United  States  will  follow  the  decision  of  the  supreme  court  of  the  state  pronouncing  it 
valid.  Bank  of  United  States  v.  Long  worth,  1  McL.,  87;  Township  of  Elmwood  v,  Marcy, 
2  Otto,  294;  Chemung  Canal  Bank  v.  Lowery,  8  Otto,  76;  State  Railroad  Tax  Cases,  2  Otto, 
618;  Smith  v.  City  of  Fond  du  Lac,  8  Fed.  R.,  295;  Kimball  v.  Mobile,  3  Woods,  555;  Nesmith 
V.  Sheldon,  7  How.,  812;  Dubois  v.  McLean,  4  McL.,  488;  Ohio  Life  Ins.  and  Trust  Co.  v.  De- 
bolt,  16  How.,  431  (§g  2254-65) ;  Randall  v.  Brigham,  7  WaU.,  523;  Luther  v,  Borden,  7  How., 
1;  County  of  Livingston  v.  Darlington,*  11  Otto,  407;  Post  v.  Supervisors,*  15  Otto,  667; 
Barker  v.  Jacksou,*  1  Paine,  559;  King  v,  Wilson,*  1  Dill.,  555;  Boyd  v.  Alabama,*  4  Otto, 
645. 

g  8077.  The  federal  courts  always  follow  the  decisions  of  the  state  courts  in  the  construction 
of  their  own  constitution  and  laws,  but  where  those  decisions  are  in  conflict  the  federal  courts 
must  determine  between  them.  Ohio  Life  Ins.  and  Trust  Co.  v,  Debolt,  16  How.,  431 
(g§  2254-65). 

g  3078.  The  federal  courts  cannot  pronounce  a  state  statute  unconstitutional  unless  it  is  in 
conflict  with  some  clause  of  the  constitution  of  the  United  States,  or  some  act  of  congress 
passed  in  pursuance  thereof.     Grilflng  v.  Gibb,  McAl,  220. 

§  8079.  It  belongs  to  the  highest  judicial  tribunal  of  a  state  to  interpret  its  constitution, 
and  declare  how  far,  and  in  what  respects,  any  act  of  the  legislature  is  in  conflict  therewith, 
and  therefore  inoperative.     Greene  v.  James,*  2  Curt.,  187. 

§  8080.  The  decisions  of  the  supreme  court  of  a  state  upon  the  validity  of  its  statutes  with 
reference  to  its  own  constitution  are  binding  on  the  federal  courts  when  they  do  not  trench 
upon  any  rights  protected  by  the  constitution  of  the  United  States.  Reclamation  District 
V,  Hagar,*  6  Saw.,  567;  Boyd  v.  Alabama,*  4  Otto,  645. 

g  8081.  taxes  for  corporate  purposes. —  It  being  the  settled  construction  by  the  su- 
preme court  of  Illinois  of  the  state  constitution,  that  the  general  assembly  cannot  invest  the 
corporate  authorities  of  counties  or  other  municipal  organizations  with  power  to  assess  and 
collect  taxes  for  any  except  corporate  purpose,  it  is,  according  to  the  settled  doctrines  of  that 
court,  a  **  corporate  purpose  "  for  a  municipality  to  make,  under  express  legislative  authority, 
a  donation  to  secure  the  location  within  its  limits  of  a  state  reform  school  for  the  discipline, 
education,  employment  or  reformation  of  juvenile  offenders  and  vagrants.  County  of  Liv- 
ingston V.  Darlington,*  11  Otto,  407. 

g  8082. settling  title  to  land. — Where  a  state  statute,  settling  the  disputed  title  to 

certain  l^nds,  has  been  in  force  for  nearly  thirty  years,  and  has  been  uniformly  h'^ld  b^  the 
state  courts  to  be  constitutional  with  reference  to  the  state  constitution,  the  United  States 
courts  will  follow  such  construction.     Barker  v.  Jackson,*  1  Paine.'  559. 

g  8088. aiding  railroads.—  Where  the  supreme  court  of  Iowa  had  uniformly  held 

that  there  was  .no  power  in  the  legislature  to  authorize  a  municipal  corporation  to  tax  its 
inhabitants  to  pay  for  a  debt  incurred  to  aid  in  building  railroads,  where  stock  was  re- 
ceived in  return,  or  where  the  tax  was  given  as  a  gratuity,  but  the  latest  decision  of  the 
court  had  held  it  to  be  within  the  power  of  the  legislature  to  authorize  the  tax  when  given 
38  a  gratuity,  yet  at  the  same  time  declaring  their  adherence  to  the  cases  holding  the  flrst 
part  of  the  proposition,  the  circuit  court  of  the  United  States,  sitting  in  that  state,  decided 
that  they  were  bound  to  follow  the  latest  decision  of  the  state  court.  King  v.  Wilson,*  1 
Dill.,  555. 

§  8084.  A  decision  by  a  state  court,  that  building  a  railroad,  owned  by  a  corporation,  though 
built  by  authority  of  the  state,  is  not  a  matter  in  which  the  public  has  any  interest  of  such 
a  nature  as  to  warrant  taxation  in  its  aid,  and  that  therefore  a  state  statute  authorizing  a 
county  to  impose  taxes  to  aid  in  the  construction  of  the  road  is  unconstitutional,  is  not  a 
question  of  construction  of  the  constitution  and  laws  of  the  state,  or  a  local  question,  but  a 
question  of  general  law,  and  the  United  States  supreme  court  is  not  bound  to  follow  the 
decision.    Olcott  v.  The  Supervisors,*  16  Wall-,  678. 
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XIV.  Common  Law. 

§  8085.  How  ascertained.—  The  common  law  of  each  state  is  to  be  aaoertained  by  ita 
general  policy,  the  usages  saactioDed  by  ita  courts,  and  its  statntea.  Wheeler  v.  Smith,  9 
How.,  55.  . 

§  80S6.  The  common  law  has  been  adopted  by  the  different  states  only  so  far  as  ita  prin- 
ciples were  suited  to  the  condition  of  each,  so  that  what  is  common  law  in  one  state  may  not 
be  iu  another.  The  judicial  decisions,  the  usages  an4  customs  of  the  respective  states,  must 
determine  how  far  .the  common  law  has  been  introduced  into  and  sanctioned  by  each. 
Wheaton  v.  Peters,  8  Pet.,  659. 

§  3087.  Brought  over  by  colonists.— The  colonists  who  established  the  English  colonies  in 
this  countiy  brought  with  them  the  common  and  statute  laws  of  England  as  they  stood  at 
the  time  of  their  emigration,  as  far  as  they  were  applicable  to  the  situation  and  local  circum- 
stances of  the  colony.    United  States  v.  Reid,  12  How.,  368. 

§  3088.  Before  the  Bevolntlon  the  law  of  a  then  existing  colony  was  the  common  and 
statute  laws  of  England  so  far  as  applicable  to  the  circumstances  and  situation  of  the  colony, 
except  as  modified  and  supplemented  by  acts  of  the  colonial  legislature.  United  States  r. 
Mundell,  1  Hughes,  429. 

§  3089.  Not  adopted  as  a  system. —  The  common  law  has  not  been  adopted  as  a  system  by 
the  United  States  generally.     Kendall  v.  United  States.  12  Pet.,  621. 

§  3090.  There  is  no  common  law  of  the  United  States,  and  consequently  the  rules  of  decis- 
ion to  be  adopted  by  the  federal  courts  must  be  found  in  the  local  law,  written  or  unwritten. 
No  foreign  principle  attaches  to  the  federal  courts  when  exercising  their  powers  within  a 
state.  They  give  effect  to  the  local  law  under  which  the  contract  was  made,  or  by  virtue  of 
which  the  right  is  asserted,  apd  this  independent  of  any  statute  adopting  the  modes  of  pro- 
ceedings at  common  law  of  the  state  courts.  Lorman  v.  Clarke,  2  McL.,  572;  Wheaton  v. 
Peters,  8  Pet.,  658;  United  States  v.  Railroad  Bridge  Co.,  6  McL.,  523. 

^  3091.  English  cases  decided  since  the  Bevolntlon  are  not  authority  in  this  country. 
When,  however,  they  are  reasonable,  are  conformable  to  general  principles,  and  do  not  change 
a  rule  previously  established,  such  decisions  cannot  be  entirely  disregarded.  Murdock  v. 
Hunter,  1  Marsh.,  143.  They  are  entitled  to  that  respect  which  is  due  the  opinions  of  wise 
men  w^ho  have  studied  the  subject.    Livingston  v,  Jefferson,  id.,  210. 

§3092.  Law  of  the  Church  of  Eogland.— The  religioute  establishment  of  the  Church  of 
England  was  at  an  early  date  transplanted  to  the  colony  of  Virginia,  and  therewith  the  com- 
mon law  relating  thereto  so  far  as  was  consistent  with  the  changed  circumstances,  but  by  the 
Revolution  it  ceased  to  retain  its  character  as  an  exclusive  religious  establishment.  Terrett 
V.  Taylor,  9  Cr.,  46. 

§  3093.  In  criminal  cases. —  It  seems  that  the  constitution  of  the  United  States  did  not 
adopt  the  penal  code  of  the  common  law,  and  that  consequently  there  are  no  common  law 
crimes  against  the  United  States.    United  States  v,  Wynn,  3  McC,  269. 

§  8094.  The  common  law  governs  in  criminal  cases  in  the  federal  courts,  and  so  {he  ques- 
tion whether  the  accused  can  be  held  to  answer  to  a  criminal  information  must  be  solved  by 
determining,  first,  what  is  the  common  law  on  the  subject ;  and  second,  what  modifications 
have  been  effected  through  the  laws  of  the  United  States  or  the  constitution.  The  English 
system  of  jurisprudence  brought  by  our  ancestors  as  the  common  law,  and  those  statutes  of 
parliament,  applicable  to  the  state  of  the  colonies,  which  extended  to  them  or  were  adopted 
by  usage  or  acts  of  assembly,  form  the  common  law  of  this  country.  United  States  r.  Sbep- 
ard,  1  Abb.,  436. 

§  8095.  In  force  in  Georgia.—  The  common  law  is  the  law  of  G^rgia,  and  the  rules  of 
evidence  belonging  to  it  are  in  force  there,  except  so  far  as  they  have  been  modified  by  stat- 
ute, or  controlled  by  a  settled  course  of  judicial  decisions  and  usage.  Patterson  v.  W*inn,  5 
Pet.,  241. 

§  3090.  In  force  in  Utah. —  The  common  law  is  in  force  in  the  territory  of  Utah,  having 
been  extended  over  that  territory  by  the  act  of  congress  providing  for  its  territorial  govern- 
ment, approved  September  9,  1850.    People  v.  Green,*  1  Utah  T*y,  11. 

§  3097.  No  specific  body  of  the  common  law  was  transplanted  to  the  territory  of  Utah  by 
the  fact  of  immigration.  The  whole  body  of  the  people  having  tacitly  agreed  upon  the 
maxims  and  principles  of  the  common  law,  and  these  having  been  reco^ized  by  the  courts, 
are  as  much  the  laws  of  the  territory  as  if  they  had  been  expressly  adopted  by  the  law-mak- 
ing power.    First  National  Bank  v.  Kinuer,*  1  Utah  T*y,  100. 

§  8098.  In  force  iu  District  of  Columbia.—  The  common  law  as  it  was  in  force  in  Mary- 
land when  the  District  of  C61umbia  was  ceded  to  the  United  States  remained  in  foroe  in  the 
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District,  and  regulates  the  object  and  purpose  of  writs  of  mandamus  issued  to  officers  therein, 
varying  the  form  to  suit  the  different  character  of  our  government.  Kendall  v.  United  States, 
12  Pet,  614 

§  8099.  Adopted  in  Yirginia. —  The  common  law  of  England  and  all  the  statutes  of  parlia- 
ment made  in  aid  of  the  common  law,  prior  to  the  reign  of  James  I.,  wliich  are  general  in 
their  nature  and  not  local  to  the  kingdom,  were  expressly  adopted  in  Virginia  by  the  statute 
of  1776.    Scott  V.  Lunt,  7  Pet.,  605. 

§  8100.  Bnles  of  practice  of  English  conrts.—  Though  the  rules  and  practice  of  the  Eng- 
lish courts  as  they  existed  at  the  time  of  the  Revolution  were  adopted  by  the  courts  of  the 
United  States,  yet  changes  of  jurisdiction  introduced  afterwards  into  the  English  courts  ai*e 
not  followed  here.    Baker  v,  Biddle,  Bald.,  410. 

§  8t01.  Begnlating  nayigation. —  There  is  no  common  law  in  regard  to  regulations  of  nav- 
igation in  force  in  the  United  States.  The  regulations  of  congress  furnish  the  only  rules 
known,  and  until  there  has  been  some  legislation  on  the  subject  by  congress,  the  federal 
courts  can  take  no  action  regarding  alleged  obstructions  to  navigation  at  the  suit  of  the 
United  States  in  its  private  capacity.     United  States  v.  Railroad  Bridge  Co.,  6  McL.,  532. 

§  8102.  Adopts  law  of  nations.—  The  common  law  has  adopted  the  law  of  nations  to 
its  fullest  extent  and  made  it  a  part  of  the  law  of  the  land.  Territorial  Rights,*  1  Op.  Att'y 
Gen'l,  69;  Enlistment  of  Aliens,*  8  id.,  671. 

^  8108.  Same  as  a  statute.—  When  a  statute  and  the  common  law  concur,  the  common 
law  is  not  abolished,  but  is  still  in  force  and  is  preferred  to  the  statute.  Jameson  v.  The  Ship 
Regulus,  I  Pet.  Adra.,  212. 

g  8104.  How  far  parties  may  contract  in  disregard  thereof.—  Principles  of  law  differ  in 
their  importance  as  well  as  in  their  origin;  and  while  some  of  them  represent  great  rules 
of  policy  and  are  beyond  the  reach  of  convention,  others  may  be  changed  by  parties  who 
choose  to  contract  upon  a  different  footing ;  and  some  of  them  may  be  varied  by  usage,  which, 
if  general  and  well  established,  is  equivalent  to  a  contract.  What  principles  of  law  cannot  be 
interfered  with  is  a  matter  which  it  is  difficult  to  ascertain.    Swift  v.  Gifford,  2  Low.,  110. 

§  8105.  Trial  by  Jury  —  Re-examination. —  According  to  the  rules  of  the  common  law,  facts 
once  tried  by  a  jury  are  never  re-examined  unless  a  new  trial  is  granted  in  the  discretion  of 
the  court  before  which  the  suit  is  depending  for  good  cause  shown ;  or  unless  the  judgment 
of  such  court  is  reversed  by  a  superior  tribunal  on  a  writ  of  error,  and  a  t^nire  facias  de  novo 
is  awarded.     United  States  v.  Wonson,  I  Gal!.,  20;  Parsons  v,  Bedford,  8  Pet.,  448. 

§  8106.  Statute  providing  no  remedy  or  punishment.—  Where  a  statute  gives  a  right,  but 
without  providing  a  specific  remedy,  a  remedy  may  be  drawn  from  the  abundant  stores  of  the 
common  law.     Kneass  i\  The  Schuylkill  Bank,  4  Wash.,  106. 

^8107.  Where  power  to  punish  a  crime  is  given  by  the  constitution,  but  no  law  has  been 
enacted,  the  crime  is  still  punishable  by  indictment  at  common  law.  Territorial  Rights,*  1 
Op.  Att'y  GenU,  69. 

§  8108.  Pardoning  power.—  The  principle  of  pardon  by  the  executive  having  been  intro- 
duced into  our  government  from  England,  the  principle  settled  in  that  country  respecting 
the  operation  and  effect  of  a  pardon  will  be  applied  by  our  courts,  and  they  will  look  into 
English  authorities  for  the  rules  prescribing  the  manner  in  which  it  may  be  used  by  the  per- 
son who  would  avail  himself  of  it.     United  States  v.  Wilson,  7  Pet.,  160. 

§  8100.  Christian  religion. —  Though  the  Christian  religion  is  a  part  of  the  common  law 
of  Pennsylvania,  yet  it  is  only  so  in  the  qualified  sense  that  its  divine  origin  and  truth  are 
admitted,  and  therefore  it  is  not  to  be  maliciously  and  openly  reviled  and  blasphemed  against 
to  the  annoyance  of  believers  and  the  injury  of  the  public.    Vidal  v.  Girard,  2  How.,  198. 

§  8110.  Law  of  the  place. —  Where  the  law  of  the  place  of  the  contract  is  not  proved  on 
the  trial,  the  rights  of  the  parties  are  to  be  considered  as  governed  by  the  rules  of  the  com- 
mon law.    Whalen  v.  Sheridan,  17  Blatch.,  12. 

§  8111.  No  rested  interest  in  any  rule  of. —  A  mere  common  law  regulation  of  trade  or 
business  may  be  changed  by  statute.  A  person  has  no  property,  no  vested  interest,  in  any 
rule  of  the  common  law.     Munn  v.  Illinois,  4  Otto,  113  (g§  1349-67). 

XV.  FoKEiox  Laws. 

[See  EvxDENCB.] 

§  8112.  When  recognized  — Comity.— State  laws  have  no  inherent  authority  extrater- 

ritorially.    Nations,  from  convenience  and  comity,  and  from  mutual  interest  and  a  sort  of 

moral  necessity  to  do  justice,  recognize  and  administer  the  laws  of  other  countries.     But  as 

to  the  nature,  extent  and  utility  of  such  laws  as  respect  property,  or  the  state  and  condition  of 

persons  within  her  territories,  each  nation  judges  for  herself,  and  is  never  bound,  even  on  the 

ground  of  comity,  to  recognize  them,  if  prejudicial  to  her  own  interests.    The  recognition  la 
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purely  from  comity,  and  not  from  any  absolute  or  paramount  obligation.    (Per  Nelson,  J.) 
Scott  v.  Sandford,  19  How.,  460. 

§  8118.  In  the  alienee  of  any  positive  rule  affirming,  or  denying,  or  restraining  the  opera- 
tion of  foreign  laws,  courts  of  justice  presume  the  tacit  adoption  of  them  by  their  own  gov- 
ernment, unless  they  are  repugnant  to  its  policy  or  prejudicial  to  its  interests.  It  is  not  the 
comity  of  the  courts,  but  the  comity  of  the  nation,  which  is  administered,  and  is  ascertained 
in  the  same  w^ay  and  guided  by  the  same  reasoning  by  which  all  other  principles  of  munici- 
pal law  are  ascertained  and  guided.  Bank  of  Augusta  v,  Earle,  13  Pet.,  589  (Ck)RPORA- 
TIONS,  §§  1123-35). 

§  3114.  In  the  absence  of  legislation  to  the  contrary  the  federal  courts  will  presume  that 
the  different  states  of  the  United  States  have  adopted  the  comity  of  nations  towards  each 
other,  and  so  corporations  created  by  the  laws  of  one  state  will  be  presumed  competent  to 
contract  in  other  states  unless  restrained  by  legislation.    Ibid, 

%  8115.  The  lex  loci  contractus  must  be  resorted  to  in  order  to  ascertain  the  meaning  of 
every  contract  made  abroad.  This  does  not  proceed  from  mere  comity  or  courtesy  towards 
other  nations,  but  from  the  immutable  principles  of  justice,  which  wo.uld  be  violated  by  ap- 
plying to  a  foreign  contract,  when  deciding  upon  its  obligation  and  effect,  any  other  law  than 
that  of  the  place  where  it  was  made.  Adams  v.  Storey,  1  Paine,  100 ;  Le  Roy  v.  Cro wninshield, 
2  Mason,  157. 

^8116.  The  laws  and  usages  of  foreign  countries  where  contracts  are  made  and  to  be  exe- 
cuted, which  respect  their  validity,  construction  and  discharge,  or  the  capacity  of  the  parties, 
are  regarded  here  as  rules  of  decision.  Willings  v.  Consequa,  Pet.  C.  C,  301;  Bank  of  the 
United  States  v.  Tyler,  4  Pet.,  389 ;  United  States  v.  Garlingbouse,  4  Ben.,  201 ;  Brine  v.  Insur- 
ance Co.,  6  Otto,  637. 

§  8117.  Noticed  by  admiralty  courts.—  The  public  laws  of  a  foreign  nation  on  a  subject  of 
common  concern  to  all  nations,  which  have  been  promulgated  by  the  governing  power  of  a 
country,  will  be  noticed  as  law  by  the  admiralty  courts  of  the  nation  thus  promulgating  them. 
Talbot  V.  Seeman,  1  Cr.,  38. 

§  8118.  A  court  of  admiralty  cannot  presume  that  the  laws  of  any  country  were  enacted 
in  terrorem,  nor  that  they  will  be  disregarded  by  the  courts  of  such  country.  Even  though 
the  law  in  question  is  in  violation  of  the  laws  of  nations,  it  cannot  be  presumed  by  a  court  of 
admiralty  that  the  courts  of  the  country  enacting  it  would  not  execute  it.     Ibid. 

%  8119.  Not  to  be  presumed  to  be  the  same  as  of  this  eouutry.— A  court  of  the  United 
States  cannot  presume  that  the  statutory  law  of  the  Dominion  of  Canada  is  the  same  as  that 
of  the  United  States.    The  Yacht  Countess  of  Dufferin,  10  Ben.,  157. 

§  8120.  Maritime  law  presumed  to  control  maritime  matters.—  In  the  absence  of  any 
evidence  as  to  the  law  of  the  place  where  a  contract  for  services  as  a  sailing  master  was 
made,  and  to  be  in  a  substantial  part  performed,  the  law  maritime  will  be  presumed  to  be  the 
law  coiltrolling  the  contract.     Ibid, 

%  3121.  No  presumption  as  to  legality  of  marriage.—  Foreign  laws  must  be  proved,  and  a 
court  will  not  presume  a  foreign  marriage  to  be  valid  until  the  law  under  which  it  was  con- 
tracted is  given  in  evidence.     United  States  v,  Jennegen.  4  Cr.  C.  C,  120. 

§  8122.  Construction. —  Where  a  case  is  governed  by  the  laws  of  a  foreign  country,  if  any 
doubts  exist  as  to  their  construction,  that  construction  must  be  given  which  is  sanctioned  by 
the  courts  of  the  country  in  question.     Smith  v.  Condry,  1  How.,  83. 

§  8128.  How  proTed.  — The  written  or  statute  laws  of  foreign  countries  are  to  be  proved 
by  the  laws  themselves,  if  they  can  be  produced ;  if  not,  inferior  evidence  of  them  may  be 
received.  The  unwritten  laws  or  usages  may  be  proved  by  parol  evidence.  When  foreign 
laws  are  proved,  it 4s  for  the  court  to  construe  them  and  decide  upon  their  effect.  Conseqoa 
V.  Willings,  Pet.  O.  C,  225. 

§  8124.  The  statute  or  written  law  of  a  foreign  country  should  be  proved  by  the  law  itself, 
as  written.  The  common  customary  or  unwritten  law  may  be  proved  by  parol.  The  court 
may  presume  that  the  law  with  regard  to  a  certain  subject  is  a  written  law,  and  reject  parol 
proof  of  what  that  law  is.     Robinson  v.  Clifford,  2  Wash.,  1. 

§  8125.  In  admiralty,  as  well  as  in  other  courts,  foreign  laws  must  be  pleaded  and  proved 
as  facts.  The  Pawashick,  2  Low.,  144;  Strother  v.  Lucas,  6  Pet.,  768;  Talbot  v.  Socman,  1 
Or.,  38;  United  States  v,  Wiggins,  14  Pet,  845;  Church  r.  Hubbart,  2  Cr.,  336;  Dainese  r. 
Hale,  1  Otto,  20. 

g  8126.  Testimony  unattainable  will  not  be  required  in  proof  of  foreign  laws,  nor  will  the 
courts  require  that  species  of  testimony  which  the  institutions  and  usages  of  foreign  coun- 
tries do  not  admit  of.    Church  v.  Hubbart,  2  Cr.,  187. 

§  8127.  Parol  evidence  is  not  admissible  to  prove  a  foreign  law,  when  the  presumption  is 
that  the  subject,  with  regard  to  which  the  foreign  law  is  sought  to  be  established,  is  regulated 
by  written  law.    Lonsdale  r.  Brown,  3  Wash.,  404. 
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§  3128.  Pan^  evidence  is  not  admissible  to  prove  a  commercial  regulation  of  a  foreign 
country,  without  proof  that  a  certified  copy  of  the  law^  could  not  be  obtained.  Such  a  law, 
being  the  subject  oif  pure  municipal  arrangement,  is  presumed  to  be  a  written  law.  Seton  tf, 
Delaware  In&  Co.,  2  Wash.,  173;  Wilcocks  v.  Phillips,  1  Wall.  Jr.,  47. 

§  3129.  The  general  rule  as  to  the  proof  of  foreign  laws  is  tliat  the  statute  law  must  be 
proved  by  a  copy  properly  authenticated,  and  that  the  unwritten  law  must  be  proved  by  the 
testimony  of  experts,  that  is,  by  those  acquainted  with  the  law.  But  this  rule  may  be  varied 
by  statute.    Pierce  v.  Indseth,  16  Otto,  551 ;  Ennis  v.  Smith,  14  How.,  423. 

§  3130.  A  paper  purporting  to  be  a  duly  authenticated  copy  or  an  exemplification  of  a 
statute  of  a  ptate,  under  the  seal  of  the  state,  it  is  prima  facie  evidence  that  a  statute  has 
been  passed,  and  in  the  absence  of  any  evidence  or  suggestion  to  the  contrary  would  justify 
an  action  upon  it.  But  when  evidence  is  exhibited  or  suggestiona  made  that  theie  ia  no  such 
statute,  or  that  it  was  not  passed  according  to  the  forms  of  law,  the  officer  called  upon  to  act 
with  reference  thereto  must  determine  what  the  facta  are.  Kyiwtefftce  of  SlatiUea,*  13  Op. 
Att'y  Gen'l,  225. 

§  3131.  Printed  statutes  of  England,  purchased  of  the  queen's  printer,  axe  admissible  as 
prima  facie  evidence  of  the  laws  contained  therein.  United  States  v,  Ceartain  Caska  of  Glass 
Ware,*  4  Law  Rep.,  86. 

g  3132.  Foreign  laws,  like  other  facts,  must  be  proved  by  the  best  evidence  of  which  the 
nature  of  the  thing  admits.  The  sanction  of  an  oath  is  required  for  their  establishment,  un- 
less tliey  can  be  verified  by  some  other  such  high  authority  that  the  law  respects  it  not  less 
than  an  oath.  Edicts  of  Portugal,  certified  to  be  copies  from  the  originals  by  the  American 
consul  at  Lisbon,  who  was  not  sworn,  are  not  evidence  of  those  laws,  since  it  is  not  one  of 
the  consular  functions  to  which  the  laws  of  this  country  attach  full  credit.  Church  v.  Hub- 
bart,  2  Cr.,  237. 

§  3133.  A  certificate  of  a  minister  of  a  foreign  country  transmitted  to  this  country  through 
our  department  of  state,  that  the  provisions  of  a  foreign  law  are  thus  and  so,  is  prima  facie 
evidence  of  the  fact  certified  to.     Brown  v.  United  States,*  5  Ct.  CI.,  575. 

§  3134.  The  unwritten  law  of  England  may  be  proved  in  courts  of  admiralty  of  the  United 
States  by  the  opinions  of  learned  professors;  by  the  opinions  of  eminent  writers  as  delivered 
in  books  of  great  legal  credit  and  weight,  and  in  certified  adjudications  of  the  courts.  Stat- 
utes may  be  proved  by  copies  reasonably  proved  to  be  genuine.  Changes  in  laws  once  shown 
to  exist  will  not  be  presumed,  but  must  be  shown.    The  Pawashick,  2  Low.,  144. 

g  313o«  A  person  who  has  been  admitted  to  practice  in  the  courts  of  a  foreign  country  is  a 
competent  witness  as  to  what  the  laws  of  such  country  are,  and  his  competency  is  not  affected 
by  the  fact  that  he  has  not  practiced  therein  for  many  years,  though  that  may  affect  the 
weight  of  his  testimony.    Brown  v.  United  States,*  5  Ct.  CI.,  576, 


XVI.  Ordinance  of  1787. 

SCMHART  —  Navigable  rivers;  admission  of  Ohion  §§  3136,  8187. — Some  provisions  temporary, 

§  8188. —  Any  citizen  may  object  to  a  violation  of,  g  8189. 

g  8136,  The  admission  of  Ohio  on  an  equal  footing  with  the  other  states  did  not  release  that 
state  from  the  operation  of  that  provision  of  the  ordinance* of  1737,  making  all  the  navigable 
rivers  free  and  common  highways,  though  it  did  not  prevent  the  state  from  improving  the 
rivers  and  charging  tolls  for  using  them  in  their  improved  state.  Spooner  v,  McConnell, 
gg  8140-8162. 

g  8137.  The  states  included  within  the  northwestern  territory  may,  notwithstanding  the 
provision  of  the  ordinance  of  1787,  improve  navigable  rivers,  and  authorize  the  construction 
of  any  works  on  them  which  shall  not  materially  obstruct  navigation.    ItncL 

g  3188.  Some  of  the  provisions  of  the  ordinance  of  1787  were  temporary,  others  assumed 
the  form  of  a  compact.  Those  provisions  which  were  guarantied  by  the  constitution  were 
superseded;  also  such  provisions  as  were  repugnant  to  the  constitution  of  Ohio.  That  provis- 
ion which  made  certain  navigable  waters  free  was  not  modified,  but  it  seems  that  the  state 
may  improve  the  navigation  of  the  rivers,  and  exact  toll  on  account  of  the  increased  facili- 
ties.   Ibid, 

§  8139.  Any  citizen  of  the  United  States  has  the  right  to  object  to  a  violation  of  the  ordi- 
nance of  1787.    Ibid    See  §^  1224,  1240. 

[NoTEa—  See  gg  8168-8172.] 
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SPOONER  t?.  McCONNBLL. 
(Circuit  Court  for  Ohio:  1  McLean,  837-384.    1838.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  is  an  application  for  an  injunction  by  the  com- 
plainant, who  is  a  citizen  of  Massachusetts,  and  who  represents  himself  to  be 
the  proprietor  of  a  tract  of  eighty  acres  of  land,  situated  at  the  head  of  the 
rapids,  above  the  Mauraee  Bay,  and  bounded  by  the  Mauraee  river,  north;  and 
also  of  a  certain  island  in  said  river,  opposite  the  above  tract,  containing  two 
and  four-fifths  acres,  in  Wood  county,  and  state  of  Ohio.  He  states  that  dar- 
ing a  great  part  of  the  year,  the  river  is  navigable  from  the  head  of  the  rapids 
to  Fort  Wayne,  a  distance  of  one  hundred  and  twenty  miles.  That  a  steam- 
boat and  other  vessels  ply  between  these  points;  and  that  this  part  of  the  river 
has  been  navigated  and  used  as  a  principal  thoroughfare  for  the  transportation 
of  merchandise  and  articles  of  produce,  from  the  first  settlement  of  the  country. 
That  around  the  rapids,  \yhich  are  about  sixteen  miles  in  length,  there  is  a  port- 
age that  connects  with  the  Maumee  Bay,  which  is  navigable  for  steamboats 
and  other  vessels  that  ply  upon  the  lake.  That  this  river  leads  into  the  St. 
Lawrence,  through  Lake  Erie,  and  is  within  the  country  formerly  called  the 
Northwestern  Territory;  and  to  which  the  ordinance  of  the  13th  of  July,  1787, 
applied. 

That  among  certain  articles  of  compact  contained  in  said  ordinance,  and 
which  are  declared  to  be  unalterable,  except  by  common  consent,  it  is  declared 
^^  the  navigable  waters  leading  to  the  Mississippi  and  St.  Lawrence,  and  the 
carrying  places  between  the  same,  shall  be  common  highways  and  forever  free, 
as  well  to  the  inhabitants  of  the  said  territory  as  to  the  citizens  of  the  United 
States  and  those  of  any  other  state  that  may  be  admitted  into  the  confederacy, 
without  any  tax,  impost  or  duty  therefor."  That  by  an  act  of  congress  entitled 
an  "  Act  providing  for  the  sales  of  the  lands  of  the  United  States  in  the  terri- 
tory northwest  of  the  river  Ohio,  and  above  the  mouth  of  the  Kentucky  river," 
passed  the  18th  May,  1798,  this  article  of  the  compact  is  recognized  and  affirmed. 
And  that  in  making  the  surveys  and  sales  of  the  public  lands,  the  bed  of  the 
Maumee  river  has  never  been  included. 

The  complainant  also  states  that  the  legislature  of  Ohio,  the  3d  of  March, 
1834,  passed  an  act  entitled  "An  act  to  authorize  the  locating  and  establishing 
so  much  of  the  line  of  the  Wabash  and  Erie  canal  as  lies  within  the  state  of 
Ohio,  and  to  authorize  the  selection,  location,  sale  and  application  of  the  pro- 
ceeds of  the  sales  of  its  lands;"  under  the  authority  of  which  law,  and  other 
acts  of  the  legislature,  which  provided  that  a  navigable  canal  shall  be  con- 
structed, a  canal  has  been  located  from  the  west  boundary  of  Ohio  to  the 
mouth  of  the  Maumee  river,  the  construction  of  which  is  in  active  progress. 
That  the  canal  commissioners  who  superintend  the  work,  under  a  pretense  of  a 
right  in  the  state  of  Ohio  to  control  and  at  her  discretion  obstruct  the  navi- 
gable rivers  within  the  limits  of  the  state,  are  about  to  erect  one  or  more  dams 
across  the  Maumee  river,  above  the  rapids,  for  the  purpose  of  supplying  the 
above  canal  with  water. 

The  complainant  further  represents  that  he  purchased  the  property  above 
mentioned,  situated  at  the  head  of  the  rapids,  at  a  very  large  price,  with  a  view 
to  the  benefits  of  the  navigation  of  that  part  of  the  river  which  is  above  the 
rapids;  and  which  he  alleges  is  secured  to  him  by  the  ordinance,  the  law  of 
congress  cited,  and  the  constitution  of  the  United  States.    That  there  is  an 
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extensive  water-power  on  his  property'.  That  two  extensive  saw  mills  and  one 
flouring  mill  have  already  been  erected  thereon,  and  it  was  his  expectation  that 
many  others  would  speedily  be  erected,  were  it  not  for  the  dam  or  dams  which 
the  defendants  tUreaten  to  build.  That,  although  the  dam  or  dams  intended  to 
be  erected  are  some  miles  above  his  property,  yet  the  effect  would  be  greatly 
to  obstruct,  if  not  entirely  to  prevent,  the  navigation  of  the  river,  which  would 
materially  lessen,  if  it  should  not  wholly  destroy,  the  value  of  his  property. 
And,  as  a  citizen  of  the  United  States,  he  claims  a  right  to  navigate  the  river, 
etc.     He  prays,  therefore,  that  an  injunction  may  issue,  etc 

At  the  last  term,  an  injunction  having  been  previously  allowed  nisi,  cause 
was  shown  by  the  defendants,  and  the  case  was  folly  argued  on  both  sides ; 
and,  as  the  principles  involved  are  deeply  interesting  to  those  states  which 
have  been  formed  within  the  limits  of  the  northwestern  territory,  and  were  for 
the  first  time  raised  for  judicial  examination  in  the  federal  tribunals,  the  cause 
was  continued  under  advisement  to  the  present  term. 

There  are  two  grounds  on  which  the  complainant  rests  his  right,  both  of 
which  must  be  sustained  to  entitle  him  to  the  prayer  of  his  bill.  1.  He  must 
show  that  the  compact  m  the  ordinance  is  in  force.  2.  That,  under  the  cir- 
cumstances of  the  case,  and  in  the  form  presented,  he  is  entitled  to  the  interpo- 
sition of  the  court. 

§  3140.  Sofne  of  the  provisions  of  the  ordinance  of  1787  were  temporary^ 
others  assumed  the  form  of  a  compact. 

These  positions  have  been  earnestly  and  ingeniously^  controverted  by  the 
counsel  for  the  defendants;  and  it  becomes  necessary  careful!}'  to  examine 
them.  The  ordinance  was  passed  before  the  adoption  of  the  federal  constitu- 
tion. It  was  entitled  "  An  ordinance  for  the  government  of  the  territory  of  the 
United  States  northwest  of  the  river  Ohio."  Many  of  its  provisions  were 
temporary  in  their  nature,  having  for  their  object  the  organization  and  opera- 
tion of  a  territorial  government.  Others  assume  the  solemn  form  of  a  com- 
pact between  the  original  states  and  the  people  and  states  in  the  territory, 
which  were  to  remain  forever  unalterable,  unless  by  common  consent.  These 
were  comprised  in  six  articles,  the  first  of  which  provided  that  no  person  should 
be  molested  for  his  religious  sentiment  or  his  mode  of  worship.  The  second 
secured  the  benefits  of  the  writ  of  habeas  corpus;  trial  by  jury;  the  right  of 
representation  in  the  legislature;  that  crimes,  unless  capital,  should  be  bailable; 
against  the  infliction  of  cruel  punishment;  the  sacredness  of  private  property 
and  of  private  contracts.  The  third  article  declared  that  schools  and  the 
means  of  education  should  be  encouraged,  and  that  good  faith  should  be  ob- 
served towards  the  Indians. 

The  fourth  article  declares  that  the  states  which  may  be  formed  in  the  terri- 
tory shall  forever  remain  a  part  of  the  confederacy,  subject  to  the  articles  of 
confederation.  That  the  inhabitants  shall  be  liable  to  pay  a  part  of  the  federal 
debt,  according  to  a  just  apportionment.  That  no  tax  should  be  imposed  on 
the  lands  of  the  United  States,  or  any  interference  in  their  sale  by  the  federal 
government.  That  non-resident  holders  of  land  should  not  be  taxed  higher 
than  residents;  and  then  it  is  declared  'Uhatthe  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence,  and  the  carrying  places  between  the  same, 
shall  be  common  highways  and  forever  free,  as  well  to  the  inhabitants  of 
said  territory  as  to  the  citizens  of  the  United  States  and  those  of  any 
other  states  that  may  be  admitted  into  the  confederacy,  without  any  tax,  im- 
post or  duty  therefor."    The  fifth  article  relates  to  the  boundaries  of  the  states 
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to  be  formed  in  the  territory,  and  what  number  of  inhabitants  shall  entitle 
them  to  be  admitted  into  the  Union  on  an  equal  footing  with  the  original 
states.  The  sixth  article  declares  ^Hhat  there  shall  neither  be  slavery  nor 
involuntary  servitude  in  the  territory,  otherwise  than  in  the  punishment  of 
crimes  whereof  the  party  shall  have  been  duly  convicted."  In  the  act  of  ces^ 
sion  of  this  territory  by  the  state  of  Virginia  to  the  United  States,  among 
other  conditions,  it  is  declared  that  it  should  be  laid  out  and  formed  into  states, 
etc.,  which  shall  be  distinct  republican  states,  and  admitted  members  of  the 
federal  Union,  having  the  same  rights  of  sovereignty,  freedom  and  independence 
as  the  other  states." 

§  314rK  Certain  pi'ovisiona  of  the  ordinance  of  1787  were  superseded  hy  the 
constitution. 

Some  of  the  provisions  of  the  compact  contained  in  the  ordinance  were  sub- 
sequently guarantied  by  the  federal  constitution.  And,  so  far  as  this  guaranty 
extends,  it  may  be  considered,  practically,  as  superseding  the  ordinance.  This 
remark  applies  to  that  provision  of  the  constitution  which  declares  that  the 
new  states  shall  be  admitted  into  the  Union  with  the  same  rights  of  sovereignty 
as  the  original  states,  the  rights  of  conscience,  the  inviolability  of  contracts,  etc. 
That  this  ordinance  was  obligatory  in  all  its  parts  at  the  time  of  its  adoption, 
no  one  can  doubt;  and  the  only  inquiry  now  is  whether,  by  the  adoption  of 
the  federal  constitution,  the  constitution  of  the  state,  or  by  any  other  means, 
it  has  been  superseded  or  annulled,  in  whole  or  in  part.  The  change  from  a 
territorial  government  to  that  of  a  state  necessarily  ai>oIished  all  those  parts 
of  the  ordinance  which  gave  a  temporary  organization  to  the  government;  and 
also  such  parts  as  were  designed  to  produce  a  certain  moral  and  political  effect. 
Of  the  latter  description  were  those  provisions  which  secured  the  rights  of 
conscience,  which  declared  that  education  should  be  encouraged,  that  excessive 
bail  should  not  be  required,  etc. 

§  3142.  Such  parts  of  the  ordinance  of  1787  as  are  repugnant  to  the  constitu- 
tion of  Ohio  were  annulled  by  "  common  consefit^^ 

And  it  may  be  admitted  that  any  provision  in  the  constitution  of  the  state 
must  annul  any  repugnant  provision  contained  in  the  ordinance.  This  is  within 
the  terms  of  the  compact.  The  people  of  the  state  formed  the  constitution, 
and  it  was  sanctioned  by  congress;  so  that  there  was  the  '^ common  consent" 
required  by  the  compact  to  alter  or  annul  it.  But  in  regard  to  the  great  ques- 
tion in  this  case,  as  to  the  navigable  waters,  the  state  constitution  purports  to 
make  no  alteration;  and  if  the  ordinance  in  this  part  be  annulled,  it  must  be 
done  by  implication ;  and  on  this  ground  the  motion  for  an  injunction  is  resisted. 
It  is  insisted  that  if  effect  be  given  to  this  provision  of  the  ordinancejt  is  re- 
strictive of  the  sovereign  power  of  the  state;  and  is  repugnant  not  only  to  the 
constitution  of  the  state  and  the  constitution  of  the  United  States,  but  to  the 
act'  of  congress  which  declares  that  the  state  of  Ohio  shall  be  admitted  into 
the  Union  on  an  equal  footing  with  the  original  states.  If  this  position  be  co^ 
rect,  it  must  be  fatal  to  the  plaintiff's  right. 

At  this  stage  of  the  controversy  it  would  be  a  sufficient  answer  to  this  argu- 
ment to  say  that  the  legislative  power  of  the  state  has  not,  expressly,  author 
ized  the  defendants  to  obstruct  the  navigation  of  the  Maumee.  Under  the  laws 
of  the  state  they  have  authority  to  superintend  the  construction  of  public 
works,  and  of  the  canal  stated ;  and  when  necessary  to  the  work,  to  appropriate 
private  property  to  public  use;  but  as  their  authority  does  not  expre^y  extend 
to  the  obstructions  threatened,  it  cannot  be  so  construed  in  opposition  to  even  a 
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doubtful  right  under  the  compact.  And  this  view  is  greatly  strengthened  by 
the  positive  action  of  the  legislature.  In  all  cases,  it  is  believed,  where  they 
have  authorized  a  bridge  to  be  built,  or  a  dam  to  be  constructed,  over  a  navi- 
gable stream,  special  provision  has  been  made  to  preserve  the  navigation  free 
from  obstruction.  But  the  case  has  not  been  argued  upon  this  narrow  ground, 
nor  are  the  court  disposed  to  rest  their  opinion  upon  it. 

§  3143.  No  political  change  in  a  governinent  annvU  a  compact  made  with 
another  Bovereign  power  or  with  individuals. 

It  is  a  well  established  principle  that  no  political  change  in  a  government 
annuls  a  compact  made  with  another  sovereign  power  or  with  individuals.  The 
compact  is  protected  by  that  sacred  regard  for  plighted  faith  which  should  be 
cherished  alike  by  individuals  and  organized  communities.  A  disregard  of  this 
great  principle  would  reject  all  the  lights  and  advantages  of  civilization,  and 
throw  us  back  on  the  age  of  vandalism.  This  compact  was  formed  between 
political  communities  and  the  future  inhabitants  of  a  rising  territory,  and  the 
states  which  should  be  formed  within  it.  And  all  who  became  inhabitants  of 
the  territory  made  themselves  parties  to  the  compact.  And  this  compact  so 
formed  could  only  be  rescind^  by  the  common  assent  of  those  who  were 
parties  to  it. 

§  3144*  T/ie  article  in  the  ordinance  of  1787  respecting  navigation  has  not 
been  modified. 

When  application  was  made  to  congress  by  the  people  of  the  eastern  part  of 
the  territory,  to  authorize  the  call  of  a  convention  to  form  a  constitution, 
modifications  of  certain  provisions  of  the  compact  were  proposed,  some  of 
which  were  embodied  in  the  constitution  subsequently  formed,  and  others  of 
them,  after  various  alterations,  were  also  inserted.  But  that  provision  of  the 
compact  which  declared  that  the  navigable  waters  falling  into  the  St.  Lawrence 
and  the  Mississippi,  and  the  carrying  places  between  them,  shall  be  common 
highways,  and  forever  free,  etc.,  was  not  proposed  to  be  modified.  By  an  act 
of  congress  of  the  18th  May,  1796,  which  provided  for  the  sale  of  the  lands  of 
the  United  States  in  the  territory,  it  is  declared  ''  that  all  navigable  rivers,  within 
the  territory  to  be  disposed  of  by  virtue  of  the  act,  shall  be  deemed  to  be  and 
remain  public  highways."  And  all  the  surveys  made  on  such  rivers  were 
bounded  by  them,  and  the  beds  of  the  rivers  were  never  included  in  the  sur- 
veys nor  sold  to  individuals.  From  this  act  of  congress  and  these  surveys  it 
clearly  appears  that  the  navigable  waters  within  the  territory  were  considered 
by  one  party  to  the  compact,  as  declared  by  that  instrument,  public  highways. 
Is  there  anything  in  the  constitution  of  the  state  which  by  implication  must  be 
held  repugnant  to  this  part  of  the  compact? 

§  3145.  The  sovereignty  of  the  state  of  Ohio  was  not  impaired  hy  its  a^ree- 
fnent  not  to  tax  the  lands  of  the  United  States. 

The  state  has  been  admitted  into  the  Union  on  an  equal  footing  with  the 
original  states.  And  yet  the  state  is  bound  by  compact  not  to  tax  the  lands  of 
the  United  States,  nor  until  the  expiration  of  five  years  after  they  shall  have 
been  sold.  The  power  to  tax  is  an  incident  to  sovereignty.  Does  this  exemp- 
tion take  away  or  lessen  this  power?  If  it  does,  in  the  sense  contended,  then 
the  state  of  Ohio  was  not  admitted  into  the  Union  with  the  same  powers  of 
sovereignty  as  the  original  states.  This  consequence  is  not  obviated  by  the 
fact  that  this  was  a  restriction  imposed,  with  the  consent  of  the  state,  for  an 
equivalent.  If  it  be  an  abridgment  of  the  sovereign  power  of  the  state,  the 
objection  stands  in  its  full  force. 
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§  3146.  The  incorporation  of  a  company  to  improve  the  navigation  of  a  river 
is  not  incompatible  with  state  sovereignty. 

The  compact  not  to  tax  was  the  voluntary  act  of  the  people  of  the  state, 
but  not  more  so  than  was  the  compact  by  the  same  people  that  the  navigable 
waters  should  be  common  highways.  And  this  exemption  from  taxation  is  as 
much  a  restriction  on  the  exercise  of  the  sovereign  power  as  the  exemption  of 
the  navigable  streams  from  obstruction  by  the  same  power.  The  right  to  au- 
thorize works  on  a  navigable  stream,  which  may,  to  some  extent,  obstruct  its 
navigation,  by  the  sovereign  power  of  a  state,  is  not  less  clear,  on  general  prin- 
ciples, than  the  right  to  tax.  By  compact  with  the  federal  government,  the 
national  road,  that  lies  within  the  state,  is  to  be  kept  in  repair  by  tolls  imposed 
by  the  state  for  that  purpose.  The  state  cannot,  under  this  compact,  vacate 
this  road,  as  it  may  all  public  roads  established  by  its  authority;  and  does  this 
compact  abridge  the  sovereignty  of  the  state? 

By  the  eighth  article  of  the  treaty  of  peace  made  with  Great  Britain  in  1783, 
the  "  navigation  of  the  river  Mississippi  from  its  source  to  the  ocean,"  it  is  de- 
clared, "  shall  forever  remain  free  and  open  to  the  subjects  of  Great  Britain  and 
the  citizens  of  the  United  States."  A  part  of  this  river  was  within  the  estab- 
lished boundary  of  the  United  States,  and  did  this  compact  abridge  the  sover- 
eignty of  the  Union?  If  the  state  of  Ohio  grant  a  charter  to  a  company  to 
improve  the  navigation  of  a  certain  river,  and  authorize  them  to  charge  a  toll, 
this  would  withdraw  such  river  from  ordinary  legislation,  but  would  it  affect 
the  sovereignty  of  the  state?  It  is  not  unusual  for  independent  governments 
to  stipulate  that  the  navigation  of  certain  rivers  within  the  territories  of  each 
shall  be  common  to  the  subjects  of  both  governments. 

Individuals  are  free  to  do  that  which  may  be  done  lawfully,  but  by  a  com- 
pact they  may  stipulate  that  they  will  not  do  certain  things,  and  does  this 
destroy  their  agency  ?  On  the  contrary,  does  not  the  obligation  of  the  compact 
or  agreement,  voluntarily  formed,  show  their  power  and  regulate  their  rights? 
The  same  may  be  done  under  certain  restrictions  by  the  people  of  a  state. 

§3147.  ^^ Sovereignty^'*  defined. 

The  terms  "  sovereign  power  of  a  state  "  are  often  used  without  any  very  defi- 
nite idea  of  their  meaning,  and  they  are  often  misapplied. 

Prior  to  the  formation  of  the  federal  constitution  the  states  were  sovereign 
in  the  absolute  sense  of  the  term.  They  had  established  a  certain  agency, 
under  the  articles  of  confederation,  but  this  agency  had  little  or  no  power 
beyond  that  of  recommending  to  the  states  the  adoption  of  certain  measures. 
It  could  not  be  properly  denominated  a  government,  as  it  did  not  possess  the 
power  of  carrying  its  acts  into  effect.  The  people  of  the  states,  by  the  adop- 
tion of  the  federal  constitution,  imposed  certain  limitations  in  the  exercise  of 
their  powers  which  appertain  to  sovereignty.  But  the  states  are  still  sover- 
eign. They  are  bound  by  the  compact  not  to  exercise  certain  powers  which 
they  have  delegated  to  the  federal  government,  and  the  citizens  of  the  state 
are  bound  to  respect  and  obey  the  powers  thus  delegated.  But  this  compact, 
or  federal  constitution,  was  voluntarily  formed  by  the  people  of  the  states  in 
their  sovereign  capacity,  and  may  be  changed  at  their  pleasure  in  the  mode 
provided.  The  sovereignty  of  a  state  does  not  reside  in  the  persons  who  fill 
the  different  departments  of  its  government,  but  in  the  people  from  whom  the 
government  emanated,  and  who  may  change  it  at  their  discretion.  Sover- 
eignty, then,  in  this  country,  abides  with  the  constituency  and  not  with  the 
agent.    And  this  remark  is  true,  both  in  reference  to  the  federal  and  state  gor- 
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ernments.  If  the  people  of  a  state,  in  their  sovereign  capacity,  eater  into  a 
compact,  either  from  motives  of  sound  policy  or  for  a  valuable  consideration 
paid,  that  certain  lands  within  the  state  shall  be  exempt  from  taxation,  or  that 
certain  navigable  rivers  shall  remain  unobstructed,  the  sovereignty  of  the  state 
is  no  more  affected  than  it  is  by  every  act  of  incorporation,  where  exclusive 
privileges  are  given  to  a  company  or  an  individual. 

§  3148.  Althoxcgh  certain  objects  he  withdrawn  from  taxation  hy  corripact^  tlie 
sovereignty  of  the  state  remains  unimpaired. 

Certain  objects  on  which  the  sovereign  power  may  act  are,  by  its  own  con- 
sent, withdrawn  from  its  action;  but  this  does  not  divest  the  state  of  any  at- 
tribute of  its  sovereignty.  If  certain  lands  be  exempt  from  taxation,  the 
general  power  to  tax  is  not  affected;  and  so  as  to  any  exclusive  right  or  privi- 
lege which  is  vested  by  compact  or  act  of  incorporation.  A  state  cannot  divest 
itself  of  its  essential  attributes  of  sovereignty.  Itcannot  enter  into  a  compact, 
not  to  exercise  its  legislative  and  judicial  functions,  or  its  elective  rights;  be- 
cause this  would  be  to  change  the  form  of  government  which  is  guarantied  by 
the  federal  constitution. 

§  3149.  What  is  meant  hy  admitting  a  state  into  the  Union  on  equal  footing. 

But  it  is  earnestly  contended  that  the  rights  asserted  by  the  complainant 
are  wholly  incompatible  with  the  sovereignty  of  the  state,  and  with  the  pro- 
vision that  the  state  was  admitted  on  an  equal  footing  with  the  original  states. 
Does  this  provision  mean  that  the  new  state  shall  exercise  the  same  powers 
and  in  the  same  modes  as  are  exercised  by  any  other  state?  Now  this  cannot 
be  the  true  construction  of  the  provision,  for  there  cannot  be  found,  perhaps, 
any  two  states  in  the  Union  whose  legislative,  judicial  and  executive  powers 
are  in  every  respect  alike.  If  the  argument  be  sound,  that  there  is  no  equal 
footing  short  of  exact  equality  in  this  respect,  then  the  states  are  not  equal. 
But  if  the  meaning  be,  that  the  people  of  the  new  state,  exercising  the  sover- 
eign powers  which  belong  to  the  people  of  any  other  state,  shall  be  admitted 
into  the  Union,  subject  to  such  provisions  in  their  fundamental  law  as  they 
shall  have  ianctioned,  within  the  restrictions  of  the  federal  constitution,  then 
the  states  are  equal.  Pqual  in  rank,  equal  in  their  powers  of  sovereignty;  and 
only  differ  in  their  restrictions,  which,  in  the  exercise  of  those  powers,  they 
may  have  voluntarily  imposed  upon  themselves.  Thus  a  state  may,  in  her  con- 
stitution, prohibit  the  legislature  from  incorporating  banks,  or  in  fact  from 
passing  any  act  of  incorporation ;  and  yet  this  state  would  be  admitted  into 
the  Union  on  an  equal  footing  with  the  other  states. 

The  same  powers  were  exercised  in  forming  a  constitution,  but  in  the  distri- 
bution of  the  powers  of  the  state  government  they  were  not  given  to  the  same 
extent,  nor  were  they  to  be  exercised  in  the  same  manner.  But  this  produces 
no  inequality.  The  states  are  equal,  inasmuch  as  each  has  by  its  own  volun- 
tary will  established  its  own  government,  and  has  the  power  to  alter  it.  This 
is  the  principle  on  which  the  state  governments  are  established,  and  conse- 
qaently  they  all  stand  upon  an  equal  footing.  They  have  the  same  basis;  have 
been  formed  according  to  the  will  of  the  people,  and  may  be  changed  at  their 
discretion.  If,  then,  there  is  nothing  in  the  constitution  of  the  state  which  is 
repugnant  to  the  compact  in  the  ordinance  in  relation  to  navigable  waters,  and 
the  parties  to  the  compact  have  in  no  form  annulled  it,  and  it  is  not  inconsistent 
with  that  equality  which  the  state  of  Ohio  claims  with  the  original  states,  it 
follows  that  this  compact  is  in  full  force,  and  is  a  subject  of  judicial  cogni- 
^nce. 
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§  3150.  The  effect  of  the  compact  of  1787  upon  the  subsequently  admitted 
states. 

The  sixth  article  of  the  compact  prohibits  slavery.  The  constitution  of  the 
state  also  prohibits  it.  Kow  notwithstanding  this  inhibition  in  the  constitution, 
the  people  of  the  state,  in  convention,  might  so  alter  the  constitution  as  to  ad- 
mit slavery.  But  does  not  the  compact  prevent  such  an  alteration  without  the 
consent  of  the  original  states?  If  this  be  not  the  effect  of  the  compact,  its  im- 
port has  been  misconceived  by  the  people  of  the  state  generally.  They  have 
looked  upon  this  provision  as  a  security  against  the  introduction  of  slavery, 
even  beyond  the  provisions  of  the  constitution.  And  this  consideration  has 
drawn  masses  of  population  to  our  state,  who  now  repose  under  all  the  guaran- 
ties which  are  given  on  this  subject  by  the  constitution  and  the  oompact.  The 
provision  of  the  compact  in  regard  to  slavery  rests  upon  the  same  basis  as  that 
which  regards  the  navigable  waters  within  the  state.  They  are  both  declared 
to  be  unalterable,  except  by  common  consent. 

§  3161*  Congress  had  the  poujer  to  annul  the  compaot  of  1787^  hut  the  intent 
to  do  so  must  clearly  appear. 

But  it  is  contended  that  congress  having  made  a  donation  of  lands  to  aid  in 
the  structure  of  this  canal  on  condition  that  its  navigation  shall  be  free  to  the 
United  States  for  the  transportation  of  troops  and  munitions  of  war,  and  as 
the  canal  can  be  of  no  use  without  the  water  of  the  Maumee,  it  must  follow 
that  the  provisions  of  the  compact,  as  it  regards  this  river,  are  annulled  by  the 
assent  of  both  parties.  This  argument  would  have  great  force  if  it  were  im- 
practicable to  draw  the  necessary  water  for  the  canal  from  the  river  without 
materially  obstructing  its  navigation.  This  is  not  pretended.  And  if  a  suffi- 
cient supply  of  water  may  be  drawn  from  the  river  without  injury  to  its  navi- 
gation, it  would  be  a  most  unreasonable  implication  to  hold  that  the  compact, 
in  regard  to  this  river,  is  annulled  or  was  intended  to  be  annulled. 

§  31 52.  Natural  faUe  do  not  destroy  the  character  of  the  river  ahove  them  if 
it  be  navigable. 

It  is  insisted  that  the  Maumee  river  above  the  falls  is  not  embraced  by  the 
compact.  That  by  the  common  law  rivers  were  only  held  to  be  navigable  as 
far  as  the  tide  ebbed  and  flowed;  and  that  by  analogy  this  principle  may  be 
applied  in  this  country  to  a  river  so  far  as  its  navigation  is  continuous,  but  no 
further.  That  in  this  view  the  obstruction  of  the  falls  of  the  Maumee  must 
terminate  its  navigableness.  If  this  position  be  correct,  the  navigation  of  the 
ISt.  Lawrence,  and  the  waters  connected  with  it,  terminate  at  the  falls  of  the 
ISTiagara.  And  if  the  same  rule  were  applied  to  our  rivers  generally,  it  would 
do  violence  to  the  common  understanding  of  the  country,  and  contradict  the 
daily  demonstrations  which  are  everj' where  witnessed. 

§  3163.  Rivers^  when  considered  navigable. 

In  England,  where  the  common  law  rule  on  this  subject  prevails,  the  rivers 
are  of  no  great  length ;  and  they  are  not,  in  fact^  navigable  above  the  flowing 
of  the  tida  Neither  this  rule  nor  any  principle  drawn  from  it  has  been  applied 
to  rivers  in  this  country.  Obstructions  do  often  occur  on  navigable  rivers, 
without  changing  their  character ;  and  where  a  river,  like  the  Maumee,  affords  a 
continuous  navigation  for  steamboats  one  hundred  and  twenty  miles  above  an 
obstruction,  two-thirds  of  the  year,  it  must  be  held  navigable,  within  the  mean- 
ing of  the  compact. 

§  3154.  Navigability^  how  proved. 

The  fact  of  navigableness  may  be  proved,  like  any  other  fact  in  the  cau86^ 
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ftnd,  for  the  purposes  of  the  injunction,  may  be  considered  as  proved  by  the 
oath  of  the  complainant. 

The  supreme  court  of  this  state,  in  the  case  of  Williams  v.  Zanesville  Canal 
and  Manuf.  Co.,  5  Ham.,  410,  had  occasion  to  examine  the  point  now  under 
consideration.  That  was  an  action  of  trespass,  in  which  the  plaintiffs  claimed 
damages  for  the  loss  of  a  boat  and  cargo  in  crossing  a  dam  over  the  Muskin- 
gum river,  which  the  legislature  had  authorized  the  defendants  to  construct, 
but  they  were  required  to  make  and  keep  in  repair  a  lock  in  the  dam  of  certain 
dimensions,  which  would  afford  a  safe  passage  for  boats.  This  lock  had  fallen 
out  of  repair,  in  consequence  of  which  the  loss  was  suffered  of  which  the 
plaintiffs  complained.  In  their  opinion  the  court  say,  '^to  the  validity  of  cer- 
tain statutes  as  affording  a  protection  to  the  defendants,  the  plaintiffs  object  on 
the  ground  that  they  interfere  with  the  ordinance/'  etc.  This  portion  of 
the  ordinance  of  1787,  the  court  say,  is  as  much  obligatory  upon  the  state  of 
Ohio  as  our  own  constitution.  In  truth  it  is  more  so;  for  the  constitution  may 
be  altered  by  the  people  of  the  state,  while  this  cannot  be  altered  without  the 
assent  both  of  the  people  of  this  state  and  of  the  United  States,  through 
their  representatives.  It  is  an  article  of  compact,  and  until  we  assume  the 
principle  that  the  sovereign  power  of  the  state  is  not  bound  by  compact,  this 
clause  must  be  considered  obligatory.  Certain  '' navigable  rivers"  in  Ohio  are 
"common  highways."  Of  this  character  is  the  Muskingum  river.  Every  citi- 
zen of  the  United  States  has  a  perfect  right  to  its  free  navigation.  A  right 
derived,  not  from  the  legislature  of  Ohio,  but  from  a  superior  source.  With 
this  right  the  legislature  cannot  interfere.  In  other  words,  they  cannot,  by  any 
law  which  they  may  pass,  impede  or  ol>struct  the  navigation  of  that  river. 
That  which  they  cannot  do  directly  they  cannot  do  indirectly.  If  they  have 
not  themselves  the  power  to  obstruct  or  impede  the  navigation,  they  cannot 
confer  this  favor  upon  an  individual  or  a  corporation. 

On  the  part  of  the  complainant  it  is  insisted  that  the  compact  is  violated  if 
the  legislature  authorize  the  construction  of  any  work,  on  a  navigable  stream, 
though  it  may  improve  its  navigation.  That  a  dam  across  the  Maumee,  though 
constructed  with  a  lock,  would  delay  and  therefore  obstruct  the  navigation. 
On  the  other  hand  the  defendants'  counsel  insist  that  the  legislature  may  im- 
prove the  navigation  of  any  river  in  the  exercise  of  their  discretion,  and  that 
it  is  for  them  to  determine  what  shall  amount  to  an  obstruction.  That  this  is 
not  a  judicial  question,  but  one  of  expediency,  which  must  be  determined  by 
the  law-making  power.  If  the  compact  be  in  force,  if  it  secure  to  the  public, 
and  every  citizen,  a  right  to  the  unobstructed  navigation  of  the  navigable 
rivers  within  the  state,  the  judicial  power  is  bound  to  recognize  this  right. 
And  there  can  be  no  more  difficulty  in  this  than  in  many  other  cases  of  daily 
cognizance  in  courts  of  justice.  A  court  or  jury  must  also  decide  from  facts, 
whether  an  injury  complained  of  amounts  to  a  nuisance  either  public  or  pri- 
vate. And  in  the  present  case,  the  court  can  decide  whether  the  acts  threat- 
ened to  be  done  by  the  defendants  would  be  injurious  to  the  public  and  to  the 
complainant  in  particular;  and  whether  they  violate  the  compact. 

§  3155*  The  ordinance  of  1787  does  not  prohibit  the  state  from  improving 
the  rivers  and  exacting  toll. 

The  provisions  of  the  ordinance  had  reference  to  the  navigable  rivers  and 
the  carrying  places  as  they  then  were.  And  in  that  state  they  were  to  remain 
free,  without  tax,  etc.  But  this  does  not  prevent  the  legislature  from  improv- 
ing the  navigation  of  rivers  and  the  carrying  places  between  them.    Such  im- 
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provements  can  in  no  sense  be  considered  as  repugnant  to  the  ordinance,  but 
in  promotion  of  its  great  object.  And  it  would  seem  to  be  no  violation  of  the 
compact  if  the  legislature  should  exact  a  toll,  not  for  the  navigation  of  the 
rivers  in  their  natural  state,  but  for  the  increased  facilities  established  by 
the  funds  of  the  state.  The  carrying  places  between  the  navigable  points  at 
the  date  of  the  compact  were  in  their  natural  state.  Ko  way  had  been  opened 
for  a  solitary  traveler,  much  less  for  purposes  of  commerce. 

In  this  wild  and  unimproved  state  neither  the  territorial  nor  state  legislature 
could  prohibit  the  passage  over  these  carrying  places  nor  impose  a  tax  on  trav- 
elers or  merchandise  for  passing  over  them.  But  if  the  legislature  with  the 
funds  of  the  state,  or  through  the  instrumentality  of  an  incorporated  company, 
should  construct  a  canal,  a  turnpike  road  or  a  railroad,  connecting  the  navi- 
gable parts  of  these  rivers,  it  could  be  no  violation  of  the  ordinance  to  exact  a 
toll  for  the  use  of  these  ways.  This  would  not  impair  any  right  given  by  the 
compact,  but  would  require  a  compensation  for  a  benefit  conferred.  And  it 
would  be  no  sufficient  answer  to  this  to  say  that  the  traveler  or  transporter  of 
produce  or  merchandise  had  a  right  to  thread  his  way  through  the  unbroken 
forests,  and  therefore  these  must  be  permitted  to  remain  in  their  natural  state. 
JS'avigable  rivers,  and  the  carrying  places  between  them,  are  placed  on  the  same 
footing  by  the  compact;  and  the  only  diflference  between  them  is,  the  rivers 
have  established  channels,  whilst  the  carrying  places  are  unmarked.  They  are 
both  in  their  natural  condition,  and  the  state,  it  would  seem,  is  no  more  pro- 
hibited from  improving  the  navigation  of  the  rivers  than  the  carrying  places 
between  them.  And  if  a  toll  may  be  charged  for  the  increased  facilities  in  the 
one  case,  for  the  same  reason  it  may  in  the  other.  We  therefore  can  entertain 
no  doubt  that  the  legislature  may  improve,  at  their  discretion,  the  navigable 
rivers  of  the  state,  and  authorize  the  construction  of  any  works  on  them  which 
shall  not  materially  obstruct  their  navigableness.  They  may  build  a  dam  over 
the  Maumee,  if  it  shall  be  so  constructed  with  a  lock  or  otherwise  as  not 
materially  to  obstruct  its  navigation. 

§  3156.  TTis  mere  fact  that  the  United  States  owns  property  within  a  state 
gives  no  sovereignty  therein. 

The  counsel  for  the  complainant  contend  that  the  United  States  still  hold  the 
proprietary  right  in  the  streams  of  the  state*  And  on  this  ground,  independ- 
ent of  the  compact,  as  well  as  under  "the  power  to  regulate  commerce  among 
the  several  states,"  congress  had  a  right  to  declare,  as  in  the  act  of  1798  they 
have  declared,  that  these  streams  should  remain  free,  etc. 

It  is  true  the  United  States  held  the  proprietary  right  under  the  act  of  ces- 
sion, and  also  the  right  of  sovereignty,  until  the  state  government  was  estab- 
lished; but  the  mere  prc^rietary  right,  it  it  exist,  gives  no  right  of  sovereignty. 
The  United  States  may  own  land  within  a  state,  but  political  jurisdiction  does 
not  follow  this  ownership.  Where  jurisdiction  is  necessary,  as  for  forts  and 
arsenals,  a  cession  of  it  is  obtained  from  the  state.  Even  the  lands  of  the 
United  States,  within  the  state,  are  exempted  from  taxation  by  compact 
Jurisdiction  over  these  rivers  is  vested  in  the  local  government,  subject  to  the 
provisions  of  the  compact.  What  legislative  power  congress  may  exercise  over 
these  rivers,  under  the  power  to  regulate  commerce  among  the  several  states,  it 
does  not  seem  to  be  necessary  now  to  determine.  Any  law  on  this  subject  must 
be  general  in  its  provisions  and  consequently  apply  to  all  the  states.  The  la\r 
of  1798  does  not  purport  to  be  an  exercise  of  power  under  this  provision  of 

-the  constitution. 
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§  3157.  The  right  to  object  to  a  violation  of  the  ordinance  of  1787  lies  with 
-every  citizen  of  the  United  States. 

We  come  now  to  inquire  whether  the  oomplainant,  under  the  circumstances 
of  the  case,  and  in  the  form  presented,  is  entitled  to  an  injunction.  It  is  ob- 
jected, in  the  first  place,  that  the  complainant,  being  a  citizen  of  Massachusetts, 
is  not  a  party  to  the  compact.  That  this  instrument  was  formed  between  the 
original  states  and  the  people  of  the  territory  and  of  the  states  which  should 
be  formed  within  it.  The  force  of  this  objection  is  not  perceived.  Under  no 
circumstances  can  it  be  material  for  any  one  who  asks  relief  under  the  com- 
pact, to  show  that  he  is  a  party  to  it.  The  complainant  is  a  citizen  of  the  state 
of  Massachusetts,  which  gives  him  a  right  to  sue  in  this  court,  and  if  he  bring 
himself  within  the  rule  which  authorizes  an  injunction,  he  may  ask  it  though 
no  party  to  the  compact.  The  injunction  is  not  asked  on  the  sovereign  power 
of  the  state,  but  on  certara  individuals  assuming  to  act  in  behalf  of  the  state. 
This  course  of  proceeding  is  fully  sustained  by  the  principle  settled  by  the 
supreme  court  of  the  United  States,  in  the  case  of  Osborn  v.  Bank  of  United 
States,  9  Wheat.,  738  (§§  2363-87,  supra). 

§  3158.  The  right  to  an  injunction  need  notj  in  a  proper  case^  be  first  estab- 
lished hy  an  action  at  laxo. 

Must  the  right  of  the  complainant  be  established  at  law  before  he  can  claim 
an  injunction?  This  is  earnestly  contended  by  the  defendants.  Whatever 
doubts  may  have  formerly  existed  on  this  subject,  there  seems  to  be  no  ground 
for  any  at  this  day.  The  injunction  is  issued  because,  under  the  circumstances 
of  the  case,  it  is  the  only  adequate  remedy.  In  cases  of  an  alleged  violation  of 
copyright,  it  is  often  resorted  to.  And  in  the  case  of  the  Universities  of  Cam- 
bridge and  Oxford  v.  Kichardson,  6  Ves.  Jr.,  689,  Lord  Eldon  remarked,  ^*  it  is 
said  that  in  cases  of  this  sort  the  universal  rule  is,  not  to  grant  or  sustain  an 
injunction  until  the  right  is  made  clear  at  law.  With  all  deference  to  Lord 
Mansfield,  I  cannot  accede  to  that  proposition,  so  unqualified.  There  are  many 
instances  in  my  own  memory  in  which  the  court  has  granted  or  sustained  in* 
junctions  to  the  hearing,  under  such  circumstances."  And  he  also  observes  in 
the  same  case,  '^  if  there  be  a  number  of  mills  upon  a  stream,  each  having  a 
right  to  the  water,  at  the  instance  of  any  one  the  court  would  enjoin."  Where 
waste  is  threatened,  the  party  has  a  right  to  an  injunction  to  prevent  the  mis- 
chief.   Gibson  v.  Smith,  2  Atk.,  182. 

In  the  case  of  Love  v.  Newdigate,  20  Yes.  Jr.,  194,  an  injunction  was 
granted  to  restrain  the  use  of  the  water,  so  as  not  to  injure  the  plaintiff's  manu- 
factory. And  in  the  case  of  Gardner  v.  Newburg,  2  John.  Ch.,  164,  the  court 
say  ''that  chancery  has  concurrent  jurisdiction  with  a  court  of  law,  in  cases  of 
private  nuisances."  The  diversion  of  water-courses  is  a  common  case  for  the 
exercise  of  this  jurisdiction.  2  Vern.,  390;  1  Vern.,  120,  127,  275;  16  Ves., 
338.  There  are  some  cases  in  the  books  where  the  chancellor  has  refused  an 
injunction  until  the  right  was  established  at  law.  Eeid  v.  Gifford,  6  John.  Ch., 
19;  7  John.  Ch.,  162;  6  Ves.,  51;  7  John.  Ch.,  314.  But  these  cases  are 
clearly  distinguishable  from  others  where  the  injunction  is  held  to  be  the  proper 
remedy. 

§  3159.  Principles  upon  which  ivjunctions  are  granted. 

Does  the  complainant  bring  his  case  within  the  principle  on  which  this  extraor- 
dinary interposition  of  the  court  is  given.  An  injunction  is  granted  to  pre* 
vent  an  irreparable  injury.     In  other  words,  an  injury  for  which  an  action  at 

law  might  not  give  complete  redress.    And. the  principle  is  well  illustrated  by 
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an  injunction  to  prevent  the  diversion  of  the  flowing  of  water  to  a  mill,  whicli 
would  destroy  its  value.  The  foundation  of  this  jurisdiction  is  the  necessity  of 
a  preventive  remedy,  where  great  and  immediate  mischief  or  material  injury 
would  arise  to  the  comfort  and  useful  enjoyment  of  property.  The  interferehce 
rests  on  the  principle  of  a  clear  and  certain  right  to  the  enjoyment  of  the  sub- 
ject in  question,  and  an  injurious  interruption  of  the  right,  which,  upon  just 
and  equitable  grounds,  ought  not  to  be  prevented.  1  Vern.,  120,  127,  275. 
This  preventive  remedy  is  never  given  against  an  ordinary  trespass,  for  in  such 
case  the  law  will  afford  adequate  redress.  But  where  ati  action  at  law,  from 
the  nature  of  the  injury,  cannot  give  that  full  and  ample  indemnity  which  the 
party  is  justly  entitled  to,  he  may  ask  the  interposition  of  chancery  to  prevent 
the  injury.  In  7  John.  Ch.,  314,  the  chancellor  says:  "An  injunction  is  not 
granted  to  restrain  a  mere  trespass,  where  the  injury  is  not  irreparable  and 
destructive  of  the  plaintifFs  estate,  but  is  susceptible  of  perfect  pecuniar}' 
compensation,  and  for  which  the  party  may  obtain  adequate  satisfaction  in  the 
ordinary  course  of  law."  "  It  must  be  a  strong  and  peculiar  case  of  trespass 
going  to  the  destruction  of  the  inheritance,  or  where  the  mischief  is  remediless, 
to  entitle  the  party  to  the  interference  of  the  court  by  injunction."  This  is  tho 
principle  on  which  this  remedy  is  given.  Does  the  case  made  by  the  com- 
plainant come  within  the  rule? 

He  presents  his  rights,  which  are  threatened  to  bfe  invaded,  in  two  aspects. 
1.  As  a  citizen  of  the  United  States,  he  claims  the  right  of  the  free  navigation 
of  the  Maumee  river,  which  the  proposed  dam  or  dams  would  destroy.  2.  That 
he  owns  a  tract  of  land  on  the  river,  and  a  small  island  in  it,  the  value  of  which 
wduld  be  materially  injured,  if  not  wholly  destroyed,  by  the  obstructions  to 
th«  navigation  of  the  river. 

§  3160.  A  court  of  chancery  does  not  hy  injunction  d'Cal  with  abstractianSy 
but  acts  only  on  practical  rights. 

As  it  regards  the  first  ground,  whatever  rights  the  complainant  may  set  up 
ad  a  citizen  of  the  United  States,  under  the  compact  to  navigate  the  river,  it 
Would  seem  to  aflford  no  ground  for  this  extraordinary  interference  of  the  court. 
This  right  is  in  fact  not  impaired  or  practically  affected  unless  he,  as  a  citizen 
of  the  United  States,  is  about  to  navigate  the  river.  No  such  allegation  is  con- 
tained in  the  bill.  It  is  then  an  abstract  right  which  he  asserts,  and  which  he 
may  never  practically  exercise.  A  court  of  chancery  never  deals  with  abstrac- 
tions, but  acts  upon  existing  and  practical  rights  and  prevents  impending 
wrongs.  It  will  enjoin,  as  before  stated,  only  to  prevent  an  irreparable  in- 
jur}^ ;  and  that  cannot  be  considered  as  such  an  injury  which  depends  on  a 
future  contingency,  such  as  the  exercise  of  an  abstract  right.  If  the  complain- 
ant shall,  at  any  future  time,  think  proper  to  attempt  to  navigate  the  river,  and 
shall  be  prevented  from  doing  so  by  the  dam  or  dams  now  threatened  to  be 
erected,  or  shall  suffer  injury  from  such  dam  or  dams  in  his  vessel  or  cargo,  he 
may  well  claim  damages  for  the  injury.  In  this  way  can  this  right  of  naviga- 
tion, which  is  common  to  all  the  citizens  of  the  United  States,  be  practically 
asserted. 

§3161.  A  private  citizen  cannot  prosecute  in  his  own  name  for  apuUic  nut- 
sance.  He  can  only  prosecute  when  the  subject  complained  of  is  a  private  nui- 
sance to  himself. 

The  other  ground  requires  a  more  particular  examination.  The  complainant 
states  that  he  purchased  the  property  situated  at  the  head  of  the  rapids,  as  above 
described,  at  a  very  large  price,  with  a  view  to  the  navigation  of  that  port  of 
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the  river  extending  from  the  head  of  the  rapids  to  Fort  Wayne,  and  especially  be- 
cause it  is  situated  at  the  lower  termination  thereof,  which  benefits  he  claims  are 
secured  to  him  by  the  ordinance  and  law  of  congress  before  mentioned,  and 
the  constitution  of  the  United  States.  "That  there  is  an  extensive  and  valua- 
ble water-power  upon  the  property,  afforded  by  the  rapids  of  the  river  which 
commence  at  said  point.  Two  extensive  saw  mills  and  one  flouring  mill  have 
already  been  erected  thereon,  and  it  was  the  expectation  of  the  complainant 
that  many  others  would  speedily  be  erected,  and  he  believes  they  still  would 
be,  but  for  the  anticipated  effects  of  said  dam  or  dams,  which  are  threatened 
to  be  located  above."  "  That  said  dam  or  dams  are  intended  to  be  erected 
some  miles  above  his  property,  and  that  the  effect  thereof  would  be  to  greatly 
obstruct,  if  not  entirely  cut  off  and  destroy,  the  navigation  of  the  river,  through- 
out the  entire  distance  between  the  foot  of  the  rapids  and  Fort  Wayne.  That 
the  value  of  his  property  would  be  thereby  greatly  lessened,  if  not  wholly  de- 
stroyed, and  his  rigiit  as  a  citizen  of  the  United  States  to  navigate  said  river 
without  obstruction,  hindrance  or  payment  of  toll,  would  be  violated  and  ren- 
dered of  little  or  no  practical  value  whatever."  "  And  he  insists  that  the  dam 
or  dams  would  be  a  public  nuisance,  and  that,  as  such,  their  erection  should  be 
arrested  by  the  interposition  of  the  court." 

From  the  case  stated  by  the  complainant  it  is  clear  that  he  considers  the  dam 
or  dams  as  a  public  nuisance,  and  that  he,  as  a  citizen  of  the  United  States, 
being  entitled  to  the  free  navigation  of  the  river,  has  a  right  to  prosecute  for 
this  nuisance,  and  ask  the  court  to  enjoin  the  defendants.  No  individual  has  a 
right  to  prosecute  for  a  public  nuisance  in  his  own  name,  or  at  bis  own  instance, 
in  this  form  of  action,  unless  such  nuisance  be  irreparably  injurious  to  himself. 
The  United  States  through  their  law  officer  might  well  ask  to  have  this  nuisance, 
if  it  shall  be  one,  abated;  but  the  special  and  private  injury  to  an  individual 
IS  the  only  ground  on  which  he  can  ask  for  relief  against  it.  18  Yes.  Jr.,  215; 
6  John.  Ch.,  439;  Attorney-General  v.  Nichol,  16  Ves.  Jr.,  33S. 

In  the  case  of  the  City  of  Georgetown  v.  Alexandria  Canal  Co.,  12  Pet.,  98, 
the  supreme  court  say,  as  the  result  of  the  cases  examined,  '^a  court  of  equity 
will  now  take  jurisdiction  of  a  public  nuisance  at  the  instance  of  a  private 
person,  where  he  is  in  imminent  danger  of  suffering  a  special  injury,  for  which, 
under  the  circumstances  of  the  case,  the  law  would  not  afford  an  adequate 
remedy."  And  in  the  case  of  Crowder  v.  Tinkler,  19  Ves.  Jr.,  616,  the  chan- 
cellor says,  ^Hhe  complaint  is  therefore  to  be  considered  as  of  not  a  public 
nuisance  simply,  but  what,  being  so  in  its  nature,  is  attended  with  extreme 
probability  of  irreparable  injury  to  the  property  of  the  plaintiffs,  including, 
also,  danger  to  their  existence,  and  on  such  case,  clearly  established,  I  do  not 
hesitate  to  say  an  injunction  would  be  granted." 

We  have  already  considered  the  mere  abstract  right  of  navigating  the  river, 
secured  to  every  citizen  of  the  United  States,  as  too  remote  and  contingent  for 
the  special  interference  of  the  court.  The  right  may  exist  absolutely  in  the 
abstract,  but  whether  it  will  ever  be  exercised  is  wholly  contingent.  If  the 
complainant  were  actually  engaged  in  plying  a  steamboat  or  other  vessel,  be- 
tween Fort  Wayne  and  the  rapids,  he  would  at  least  present  a  tangible  case, 
by  showing  the  exercise  of  a  right  which  would  be  destroyed  by  the  con- 
struction of  the  works  complained  of.  It  is  a  public  nuisance  to  obstruct  a 
highway  on  which  every  citizen  has  a  right  to  travel;  but  can  any  citizen,  on 
the  ground  of  this  right,  ask  a  court  of  chancery  to  enjoin  any  persons  who 
may  threaten  to  erect  such  obstruction?    The  individual  has  suffered  no  special 
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injary,  much  less  an  injury  that  is  irremediable,  in  any  other  form  than  by  in* 
junction.  If,  in  attempting  to  travel  the  road,  he  should  be  prevented  from 
doing  so,  by  the  obstruction,  he  would  have  a  right  to  bring  his  action  at  law 
for  damages.  And  this  is  the  only  appropriate  redress  which  an  individual, 
under  such  circumstances,  can  have.  The  persons  who  constructed  the  nui- 
sance would  be  liable  to  a  public  prosecution,  and  in  this  form  the  redress  to 
the  public  would  be  ample. 

§  31 62.  It  U  necessaryy  to  entitle  a  party  to  an  injunctionj  that  he  ahall  show 
how  his  property  wiU  he  injured. 

The  complainant  alleges  that  he  paid  a  high  price  for  bis  property  on  account 
of  its  situation,  and  that  its  value  will  be  greatly  injured,  if  not  wholly  de- 
stroyed, by  the  dam  or  dams  which  the  defendants  are  about  to  build.  But  he 
does  not  state  how  this  consequence  will  follow.  If  it  result  from  destroying 
the  navigableness  of  the  river,  is  it  not  easy  to  state  in  what  manner  it  injures 
his  property?  Has  he  a  landing  place  on  his  ground,  a  place  where  the  produce 
transported  on  the  river  is  deposited,  or  what  other  facts  or  circumstances  show 
that  the  value  of  property  depends  upon  the  navigation  of  the  river?  It  is  not 
enough  for  the  complainant  to  say,  generally,  that  he  will  be  injured  by  the 
construction  of  the  works;  but  he  must  state  how  his  property  will  be  injured. 
This  is  the  turning  point  in  the  case;  the  ground  on  which  the  injunction  most 
be  allowed,  if  it  shall  be  issued. 

The  complainant  does  not  complain  that  the  flowing  of  the  water  is  diverted 
or  will  be  diverted  from  his  mill,  so  as  to  injure  it;  or  that  the  volume  of  water 
will  be  so  reduced  as  to  prevent  the  construction  of  other  mills.  ISo  special  in- 
jury of  any  kind  is  alleged,  but,  generally,  that  the  obstructions  would  injure 
the  value  of  his  property.  This  may  be  the  estimate  of  the  complainant,  but 
by  a  statement  of  the  facts  on  which  his  estimate  is  formed,  he  must  enable 
the  court  to  judge  of  its  correctness.  He  has  stated  no  fact  going  to  show 
how  the  free  navigation  of  the  river  gives  value  to  his  property.  Is  the  river  a 
highway  to  his  mill,  and  is  it  used  for  the  transportation  of  lumber  to  or  from 
the  mill?  This  is  not  stated  in  the  bill.  Does  the  river  afford  the  only  outlet 
or  approach  to  his  mill?  IS'othing  of  this  kind  is  pretended.  How  then  do 
the  proposed  obstructions  on  the  river  inflict  on  the  complainant  an  irremedi- 
able injury?  The  court  do  not  see  how  such  an  injury  is  inflicted,  and  the 
complainant  has  failed  to  enlighten  them  on  the  subject. 

In  the  case  of  Corning  v,  Lowerre,  6  Johns.,  439,  an  injunction  was  granted 
to  restrain  a  defendant  from  obstructing  a  street,  in  the  city  of  New  York,  by 
building  a  house  thereon;  it  being  not  only  a  public  nuisance,  but  producing 
special  injury  to  the  plaintiffs  by  affecting  the  enjoj'ment  of  their  property  in 
the  vicinitv,  and  the  value  of  it.  In  that  case  there  was  an  intimate  connec- 
tion  between  the  enjoyment  of  the  propertj'^  and  the  street  which  led  to  it; 
and  this  was  shown  by  the  facts  of  the  case.  In  the  case  of  the  Attorney- 
General  V,  Nichol,  16  Ves.  Jr.,  338,  the  chancellor  said  that  an  injunction 
against  darkening  ancient  windows  cannot  be  sustained  in  every  case  affecting 
the  value  of  the  premises,  that  would  support  an  action.  The  effect  must  be, 
that  material  injury  amounting  to  nuisance,  which  should  not  only  be  redressed 
by  damages,  but  upon  equitable  principles  prevented.  And  in  7  John.  Ch.,  314, 
where  an  injunction  was  refused,  the  chancellor  says,  "  the  plaintiff  does  not 
aver  that  the  ledge  of  stone  or  mass  of  rock,  on  which  the  trespass  is  commit- 
ted, is  of  any  essential  use,  or  that  he  does  or  can  apply  it  to  any  valuable 
purpose.     It  cannot  be  compared  then  to  a  lead  or  coal  mine,  or  a  quarry  of 
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Dfiarble,  or  a  fine  building,  or  precions  stones,  or  a  grove  of  timber,  or  a  milt 
establishment,  which  the  court  of  chancery  has  thought  proper  to  protect  from 
trespass  and  ruin  by  injunction." 

The  court  would  not  hesitate  to  enjoin  the  defendants,  and  to  give  effect  to 
their  decree,  on  a  proper  case  being  made;  but  the  complainant  has  failed  to 
show  that  measure  of  injury  which  calls  for  its  special  interposition  by  an  in- 
junction.   The  injunction  is  therefore  not  allowed. 

§  3168.  Still  in  foree.^  The  ordinance  of  1787  is  in  force  in  the  states  carved  out  of  the 
original  northweatt  territory.  Columbus  Insurance  Co.  v,  Curtenius,  6  McL.,  212;  Jolly  v, 
Terre  Haute  Draw-Bridge  Co.,  id.,  241. 

§  3164.  Superseded  by  federal  eonstltution.— The  ordinance  of  1787,  for  the  government 
of  the  territory  northwest  of  the  Ohio  river,  was  superseded  by  the  constitution  on  its  adop- 
tion, and  consequently  an  act  of  a  state  legislature  permitting  a  dam  to  be  built  across  the 
Wisconsin  river  is  not  affected  by  the  provision  of  that  ordinance  that  the  navigable  waters 
leading  to  the  Mississippi  and  St.  Lawrence  shaU  be  common  highways  and  forever  free. 
Woodman  v.  Kil bourn  Manuf.  Co.,  1  Abb.,  161. 

§  3165.  Annulled,  so  far  as  repugnant  to  congtltation,  by  admission  of  state. —  Upon  the 
admission  of  a  state  into  the  Union,  that  state  becomes  as  much  bound  by  the  constitution  of 
the  United  States  as  any  state,  and  this  though  it  was  formed  out  of  what  was  the  northwest 
territory ;  and  every  part  of  the  ordinance  of  1787  conflicting  with  the  constitution  is  repealed 
by  it.  While  it  is  true  that  that  ordinance  could  only  be  repealed  by  mutual  consent,  yet 
that  consent  is  to  be  implied  by  the  acceptance  by  the  people  of  such  state  of  the  constitution, 
and  the  recop:nition  of  the  state  by  congress.  Vaughn  v,  Williams,  3  McL.,  632 ;  Strader  v. 
Graham,  10  How.,  95. 

§  8166.  Connecticut  Beserve.—  Though  the  Western  Reserve  of  Connecticut  was  excepted 
from  the  operation  of  the  ordinance  of  1787,  and  was  subject  for  some  years  thereafter  to  the 
control  of  the  legislature  of  Connecticut,  yet  as  soon  as  it  was  ceded  to  the  United  States,  as 
it  was  afterwards,  the  provisions  of  the  ordinance  thereupon  attached  to  it.  Palmer  v.  Com- 
missioners of  Cuyahoga  County,  8  McL.,  228. 

g  8167.  Iowa. —  Although  the  territory  of  Iowa  did  incorporate  into  its  system  of  laws, 
indirectly,  many  of  the  provisions  of  the  ordinance  of  1787,  yet  it  at  the  same  time  provided 
that  they  should  be  subject  to  be  altered,  repealed  or  modified  by  the  governor  and  legislative 
assembly  of  the  territory,  and  hence  anything  in  the  laws  of  that  territory  contrary  to  the 
ordinance  is  not  for  that  reason  invalid.     Messenger  v.  Mason,  10  Wall.,  507.' 

§  8168.  Blvers  of  northwest  territory. —  Under  the  ordinance  of  1787,  and  the  continuous 
legislation  of  congress  since,  it  is  clear  that  the  rivers  of  the  original  northwest  territory 
which  are  tributaries  of  the  St.  Lawrence  and  Mississippi,  whether  now  within  the  bounda- 
ries of  states  or  not,  are  free  and  common  highways  and  cannot  be  materially  obstructed  by 
state  authority.     Columbus  Ins.  Co.  v.  Curtenius,  6  McL.,  211. 

§  8169.  The  fourth  section  of  the  ordinance  of  1787,  providing  that  navigable  rivers  leading 
into  the  St.  Lawrence  and  Mississippi  shall  remain  common  highways  and  free  to  all,  applies 
Only  to  those  rivers  in  their  natural  state ;  but  it  seems  that  a  state  may  improve  the  naviga- 
bility of  such  rivers  by  removing  obstructions,  or  by  so  constructing  dams  and  locks  that  navi- 
gation may  be  extended.  A  toll  charged  for  the  improvement  of  such  navigation  is  not 
within  the  prohibition  of  the  ordinance.  The  tax  in  such  case  would  not  be  for  the  use  of 
the  river  in  its  natural  state,  but  for  the  use  of  the  increased  commercial  facilities.  Palmer 
V.  Commissioners  of  Cuyahoga  Co.,  S  McL.,  227. 

§  8170.  Ferrie!). —  The  power  of  a  state  legislature  to  grant  the  right  to  maintain  a  ferry 
across  the  Mississippi  is  not  affected  by  the  ordinance  of  1787  or  the  power  of  congress  to 
regulate  navigation.     Fanning  v.  Gregoire,  16  How.,  534. 

§  8171.  Land  titles. —  The  provisions  of  the  ordinance  of  1787  relating  to  the  conveyance 
of  lands  applies  to  conveyances  of  the  legal  title  and  not  to  mere  equitable  transfers.  Lewis 
V,  Baird,  3  McL.,  62. 

§  8172.  The  fagitlTe  slave  law  of  February  12,  1798  (1  Statutes  at  Largo,  302),  is  not  in- 
valid in  Ohio  as  being  in  conflict  with  that  clause  of  the  ordinance  of  1787,  for  the  govern- 
ment of  the  northwest  territory,  which  prohibited  slavery  in  that  territory.  That  prohibition 
does  not  affect  the  domestic  institution  of  slavery  as  other  states  may  choose  to  allow  it 
among  their  people,  nor  impair  their  rights  of  property  under  it  when  their  slaves  happen  to 
€8cape  into  this  territory.  To  allow  the  recapture  of  slaves  escaping  into  this  territory  is  not 
repugnant  to  the  ordinance.  Wlierever  it  existed,  states  still  maintain  their  own  laws,  as 
well  as  the  ordinance,  by  not  allowing  slavery  to  exist  among  their  own  citueens ;  but  in  relation 
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to  the  inhabitants  of  other  states,  if  they  escape  into  states  within  the  limits  of  the  ordi- 
nance, and  if  the  constitution  allow  them,  when  fugitives  from  labor,  to  be  reclaimed,  this 
does  not  interfere  with  their  own  laws  as  to  their  own  people,  nor  do  acts  of  congress  inter- 
fere with  them  which  are  rightfully  passed  to  carry  these  constitutional  rights  into  effect 
there  as  fully  as  in  other  portions  of  the  Union.    Jones  v.  Van  Zandt,  5  How.,  230. 

XVII.   Law  of  Nations. 

[See  MARrmcB  Law;  Trkatiss;  War.] 

Summary  —  Contracts  by  citizens  in  aid  of  tear  against  friendly  povDer,  §3178. —  Seizure  of 

foreign  vessel  in  our  ports,  §  3174. 

S  81 78.  Our  government  owes  the  duty  to  every  nation  with  whom  it  is  on  terms  of  friend- 
ship to  compel  its  citizens  to  abstain  from  any  encouragement  of  rebellion  against  such 
nations.  Therefore  a  contract  entered  into  in  this  country  to  convey  land  in  Texas,  in  con- 
sideration of  money  loaned  for  the  purpose  of  enabling'  that  state  to  carry  on  its  military 
operations  against  Mexico,  before  the  independence  of  Texas  was  acknowledged  by  our  oen-> 
tral  government,  is  void.    Kennett  v.  Chambers,  ^  8175-8179. 

§  8174.  A  public  armed  ship,  in  the  service  of  a  foreign  sovereign  with  whom  the  govern- 
ment of  the  United  States  is  at  peace,  entering  under  stress  of  weather  an  American  port 
open  for  her  reception  and  demeaning  herself  in  a  friendly  manner,  is  exempt  from  the 
jurisdiction  of  our  courts,  and  is,  therefore,  not  liable  to  seizure,  even  on  the  libel  of  Amer- 
ican citizens  alleging  their  ownership  of  her,  and  its  forcible  seizure  from  them  by  the  agents 
of  such  sovereign.    Schooner  Exchange  v,  McFaddon,  §§  3180-3186. 

[Notes.— See  g§  8187-8283.J 

KENNETT  v.  CHAMBERa 
(14  Howard,  38^2.    1852. ) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  district 
court  of  the  United  States  for  the  district  of  Texas. 

The  appellants  filed  a  bill  in  that  court  against  the  appellee,  to  obtain  the 
specific  execution  of  an  agreement  which  is  set  out  in  full  in  the  bill,  and  which 
they  allege  was  executed  at  the  city  of  Cincinnati,  in  the  state  of  Ohio,  on  or 
about  the  16th  of  September,  1836.  Some  of  the  complainants  claim  as  orig- 
inal parties  to  the  contract,  and  the  others  as  assignees  of  original  parties,  who 
have  sold  and  assigned  to  them  their  interest.  The  contract,  after  stating  that 
it  was  entered  into  on  the  day  and  year  above  mentioned,  between  Greneral  T. 
Jefferson  Chambers,  of  the  Texan  army,  of  the  first  part,  and  Morgan  Neville 
and  six  others,  who  are  named  in  the  agreement,  of  the  city  of  Cincinnati,  of 
the  second  part,  proceeds  to  recite  the  motives  and  inducements  of  the  parties 
in  the  following  words :  '*  That  the  said  party  of  the  second  part,  being  desirous 
of  assisting  the  said  Greneral  T.  Jefferson  Chambers,  who  is  now  engaged  in 
raising,  arming  and  equipping  volunteers  for*  Texas,  and  who  is  in  want  of 
means  therefor;  and  being  extremely  desirous  to  advance  the  cause  of  freedom 
and  the  independence  of  Texas,  have  agreed  to  purchase  of  the  said  T.  Jeffer- 
son Chambers,  of  his  private  estate,  the  lands  hereinafter  described."  And 
Sifter  this  recital  follov^s  the  agreement  of  Chambers,  to  sell  and  convey  to 
them  the  land  described  in  the  agreement,  situated  in  Texas,  for  the  sum  of 
$12,500,  which  he  acknowledged  that  he  had  received  in  their  notes,  payable 
in  equal  instalments  of  four,  six  and  twelve  months,  and  he  covenanted  that  he 
had  a  good  title  to  this  latid,  and  would  convey  it  with  general  warranty. 
There  are  other  stipulations  on  the  part  of  Chambers,  to  secure  the  title  to  the 
parties,  which  it  is  unnecessary  to  state,  as  they  are  not  material  to  the  ques- 
tions before  the  court. 
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After  setting  out  the  contract  at  large,  the  bill  avors  that  the  notes  given,  as 
aforesaid,  were  all  paid,  and  sets  forth  the  manner  in  which  the  cou^plainants, 
who  were  not  parties  to  the  original  contract,  had  acquired  their  interest  as 
assignees;  and  charges  that,  notwithstanding  the  full  payment  of  the  money, 
Chambers,  under  different  pretexts,  refuses  to  convej'  the  land  according  to 
the  terms  of  his  agreement.  It  further  states  that  they  are  informed,  and 
believe,  that  he  received  full  compensation  in  money,  scrip,  land,  or  other  valu- 
able property,  for  the  supplies  furnished  by  him,  and  in  arming  and  equipping 
the  Texan  army  referred  to  in  the  said  contract,  and  which  it  was  in  part  the 
object  of  the  said  parties  of  the  second  part  .to  assist  him  to  do,  by  the  said 
advances  made  by  them,  as  before  stated,  and  which  said  advances  did  enable 
the  said  Chambers  so  to  do* 

To  this  bill  the  respondent  Chambers  demurred,  and  the  principal  question 
which  arises  on  the  demurrer  is  whether  the  contract  was  a  legal  and  valid  one, 
and  such  as  can  bei enforced  by  either  party  in  a  court  of  the  United  States. 
It  appears  on  the  face  of  it,  and  by  the  averments  of  the  appellants  in  their 
bill,  that  it  was  made  in  Cmcinnati  with  a  general  in  the  Texan  army,  who 
was  then  engaged  in  raising,  arming  and  equipping  volunteers  for  Texas,  to 
carry  on  hostilities  with  Mexico,  and  that  one  of  the  inducements  of  the  appel- 
lants in  entering  into  this  contract  and  advancing  the  money  was  to  assist  him 
in  accomplishing  these  objects. 

§  3175.  A  contract  made  for  the  purpose  of  aiding  hostilities  against  a  power 
with  whom  the  United  States  xoere  at  peace  is  in  violation  of  the  neutrality  laws 
of  the  United  States^  and  void. 

The  district  court  decided  that  the  contract  was  illegal  and  void,  and  sus- 
tained the  demurrer  and  dismissed  the  bill ;  and  we  think  that  the  decision  was 
right.  The  validity  of  this  contract  depends  upon  the  relation  in  which  this 
country  then  stood  to  Mexico  and  Texas,  and  the  duties  which  those  relations 
imposed  upon  the  government  and  citizens  of  the  United  States.  Texas  bad 
declared  itself  independent  a  few  months  previous  to  this  agreement.  But  it 
had  not  been  acknowledged  by  the  United  States;  and  the  constituted  author! 
ties  charged  with  our  foreign  relations  regarded  the  treaties  we  bad  made  with 
Mexico  as  still  in  full  force,  and  obligatory  upon  both  nations.  By  the  treaty 
of  limits  (8  Stats,  at  Large,  372),  Texas  bad  been  admitted  by  our  govern- 
ment  to  be  a  part  of  the  Mexican  territory ;  and,  by  the  first  article  of  the 
treaty  (8  Stats,  at  Large,  410)  of  amity,  commerce  and  navigation,  it  was 
declared  ''  that  there  should  be  a  firm,  inviolable  and  universal  peace,  and 
a  true  and  sincere  friendship  between  the  United  States  of  America  and  the 
United  Mexican  States,  in  all  the  extent  of  their  possessions  and  territories, 
and  between  their  people  and  citizens  respectively,  without  distinction  of  per- 
sons or  place."  These  treaties,  while  they  remained  in  force,  were,  by  the 
•constitution  of  the  United  States,  the  supreme  law,  and  binding  not  only  upon 
the  government,  but  upon  every  citizen.  Ko  contract  could  lawfully  be  made 
in  violation  of  their  provisions. 

Undoubtedly,  when  Texas  had  achieved  her  independence,  no  previous  treaty 
could  bind  this  country  to  regard  it  as  a  part  of  the  Mexican  territory.  But  it 
belonged  to  the  government,  and  not  to  individual  citizens,  to  decide  when 
that  event  had  taken  place.  And  that  decision,  according  to  the  laws  of 
nations,  depended  upon  the  question  whether  she  had  or  had  not  a  civil  govern- 
ment in  successful  operation,  capable  of  performing  the  duties  and  fulfilling  the 
obligations  of  an  independent  power.    It  depended  upon  the  state  of  the  fact^ 
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and  not.  upon  the  right  which  was  in  contest  between  the  parties.  And  the 
president,  in  his  message  to  the  senate  of  December  22,  1836,  in  relation  to 
the  conflict  between  Mexico  and  Texas,  which  was  still  pending,  says:  "  All 
questions  relative  to  the  government  of  foreign  nations,  whether  of  the  old  or 
the  new  world,  have  been  treated  by  the  United  States  as  questions  of  fact 
only,  and  our  predecessors  have  cautiously  abstained  from  deciding  upon  them 
until  the  clearest  evidence  was  in  their  possession  to  enable  them  not  only  to 
decide  correctly,  but  to  shield  their  decision  from  every  unworthy  imputation.'^ 
Senate  Journal  of  1836,  37,  p.  54. 

Acting  upon  these  principles,  the  independence  of  Texas  was  not  acknowl- 
edged by  the  government  of  the  United  States  until  the  beginning  of  March, 
1837.  Up  to  that  time  it  was  regarded  as  a  part  of  the  territory  of  Mexico. 
The  treaty  which  admitted  it  to  be  so  was  held  to  be  still  in  force  and  binding 
on  both  parties,  and  every  effort  made  by  the  government  to  fulfil  its  neutral 
obligations,  and  prevent  our  citizens  from  taking  part  in  the  conflict.  This  is 
evident  from  an  oBicial  communication  from  the  president  to  the  governor  of 
Tennessee,  in  reply  to  an  inquiry  in  relation  to  a  requisition  for  militia,  made 
by  General  Gaines.  The  dispatch  is  dated  in  August,  1836,  and  the  president 
uses  the  following  language :  '*  The  obligations  of  our  treaty  with  Mexico,  as 
well  as  the  general  principles  which  govern  our  intercourse  with  foreign  powers, 
require  us  to  maintain  a  strict  neutrality  in  the  contest  which  now  agitates  a 
part  of  that  republic.  So  long  as  Mexico  fulfils  her  duties  to  us,  as  they  are 
defined  by  the  treaty,  and  violates  none  of  the  rights  which  are  secured  by  it 
to  our  citizens,  any  act  on  the  part  of  the  government  of  the  United  States, 
which  would  tend  to  foster  a  spirit  of  resistance  to  her  government  and  laws, 
whatever  may  be  their  chara<;ter  or  form,  when  administered  within  her  own 
limits  and  jurisdiction,  would  be  unauthorized  and  highly  improper."  Ex.  Doc., 
1836,  1837,  Vol.  1,  Doc.  2,  p.  58. 

And  on  the  very  day  on  which  the  agreement  of  which  we  are  speaking  was 
made,  September  16,  1836,  Mr.  Forsyth,  the  secretary  of  state,  in  a  note  to  the 
Mexican  minister,  assured  him  that  the  government  had  taken  measures  to 
secure  the  execution  of  the  laws  for  preserving  the  neutrality  of  the  United 
States,  and  that  the  public  officers  were  vigilant  in  the  discharge  of  that  duty. 
Ex.  Doc,  Vol.  1,  Doc.  2,  pp.  63,  64. 

And  still  later,  the  president  in  his  message  to  the  senate  of  December  22, 
1836,  before  referred  to,  says:  "  The  acknowledgment  of  a  new  state  as  inde- 
pendent, and  entitled  to  a  place  in  the  family  of  nations,  is  at  all  times  an  act 
of  great  delicacy  and  responsibility;  but  more  especially  so  when  such  a  state 
has  forcibly  separated  itself  from  another,  of  which  it  formed  an  integral  part, 
and  which  still  claims  dominion  over  it."  And,  after  speaking  of  the  policy 
which  our  government  had  always  adopted  on  such  occjasions,  and  the  duty  of 
maintaining  the  established  character  of  the  United  States  for  fair  and  impar- 
tial dealing,  he  proceeds  to  express  his  opinion  against  the  acknowledgment  of 
the  independence  of  Texas,  at  that  time,  in  the  following  words: 

"  It  is  true,  with  regard  to  Texas,  the  civil  authority  of  Mexico  has  been  ex- 
pelled, its  invading  army  defeated,  the  chief  of  the  republic  himself  captured, 
and  all  present  power  to  control  the  newly  organized  government  of  Texas  an- 
nihilated within  its  confines.  But,  on  the  other  hand,  there  is,  in  appearance 
at  least,  an  immense  disparity  of  physical  force  on  the  side  of  Mexico.  The 
Mexican  republic,  under  another  executive,  is  rallying  its  forces  under  a  new 
leader,  and  menacing  a  fresh  invasion  to  recover  its  lost  dominion.     Upon  tfae 
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issue  of  this  threatened  invasion  the  independence  of  Texas  may  be  considered 
as  suspended ;  and,  were  there  nothing  peculiar  in  the  relative  situation  of  the 
United  States  and  Texas,  our  acknowledgment  of  its  independence  at  such  a 
crisis  would  scarcely  be  regarded  as  consistent  with  that  prudent  reserve  with 
which  we  have  heretofore  held  ourselves  bound  to  treat  all  similar  questions." 
The  whole  object  of  this  message  appears  to  have  been  to  impress  upon  con- 
gress the  impropriety  of  acknowledging  the  independence  of  Texas  at  that 
lime,  and  the  more  especially  as  the  American  character  of  her  population,  and 
her  known  desire  to  become  a  state  of  this  Union,  might,  if  prematurely  ac- 
knowledged, bring  suspicion  upon  the  motives  by  which  we  were  governed. 

We  have  given  these  extracts  from  the  public  documents  not  only  to  show 
that,  in  the  judgment  of  our  government,  Texas  had  not  established  its  inde- 
pendence when  this  contract  was  made,  but  to  show  also  how  anxiously  the 
constituted  authorities  were  endeavoring  to  maintain  untarnished  the  honor  of 
the  country,  and  to  place  it  above  the  suspicion  of  taking  any  part  in  the  con- 
flict. This  being  the  attitude  in  which  the  government  stood,  and  this  its  open 
and  avowed  policy,  upon  what  grounds  can  the  parties  to  such  a  contract  as 
this  come  into  a  court  of  justice  of  the  United  States  and  ask  for  its  specific 
execution  ?  It  was  made  in  direct  opposition  to  the  policy  of  the  government, 
to  which  it  was  the  duty  of  every  citizen  to  conform.  And,  while  they  saw  it 
exerting  all  its  power  to  fulfil  in  good  faith  its  neutral  obligations,  they  made 
themselves  parties  to  the  war  by  furnishing  means  to  a  general  of  the  Texan 
army  for  the  avowed  purpose  of  aiding  and  assisting  him  in  his  military  opera- 
tions. 

It  might  indeed  fairly  be  inferred,  from  the  language  of  the  contract  and  the 
statements  in  the  appellants'  bill,  that  the  volunteers  were  to  be  raised,  armed 
and  equipped  within  the  limits  of  the  United  States.  The  language  of  the 
contract  is:  ''  That  the  said  party  of  the  second  part  (that  is,  the  complainants)^ 
being  desirous  of  assisting  the  said  General  T.  Jefferson  Chambers,  who  is  now 
engaged  in  raising,  arming  and  equipping  volunteers  for  Texas,  and  is  in  want 
of  means  therefor."  And  as  General  Chambers  was  then  in  the  United  States, 
and  was,  as  the  contract  states,  actually  engaged  at  that  time  in  raising,  arming 
and  equipping  volunteers,  and  was  in  want  of  means  to  accomplish  his  object, 
the  inference  would  seem  to  be  almost  irresistible  that  these  preparations  were 
making  at  or  near  the  place  where  the  agreement  was  made,  and  that  the 
money  was  advanced  to  enable  him  to  raise  and  equip  a  military  force  in  the 
United  States.  And  this  inference  is  the  stronger  because  no  place  is  men- 
tioned where  these  preparations  are  to  be  made,  and  the  agreement  contains  no 
engagement  on  his  part,  or  proviso  on  theirs,  which  prohibited  him  from  using 
these  means  and  making  these  military  preparations  within  the  limits  of  the 
United  States. 

If  this  be  the  correct  interpretation  of  the  agreement,  the  contract  is  not 

only  void,  but  the  parties  who  advanced  the  money  were  liable  to  be  punished, 

in  a  criminal  prosecution,  for  a  violation  of  the  neutrality  laws  of  the  United 

States.     And  certainly,  with  such  strong  indications  of  a  criminal  intent,  and 

without  any  averment  in  the  bill  from  which  their  innocence  can  be  inferred,  a 

court  of  chancery  would  never  lend  its  aid  to  carry  the  agreement  into  specific 

execution,  but  would  leave  the  parties  to  seek  their  remedy  at  law.     And  this 

ground  would  of  itself  be  sufficient  to  justify  the  decree  of  the  district  court 

dismissing  the  bill.    But  the  decision  stands  on  broader  and  firmer  ground, 

719 


SS  8 1 79,  81 7  7.  CON3T1TUTJON  AND  LAWS. 

and  this  agreement  cannot  be  sustained  either  at  law  or  in  equity.  The  ques- 
tion is  not  whether  the  parties  to  this  contract  violated  the  neutrality  laws 
of  the  United  States  or  subjected  themselves  to  a  criminal  prosecution,  but 
whether  such  a  contract,  made  at  that  time,  within  the  United  States,  for  the 
purposes  stated  in  the  contract  and  the  bill  of  complaint,  was  a  legal  and  valid 
contract,  and  such  as  to  entitle  either  party  to  the  aid  of  the  courts  of  justice 
of  the  United  States  to  enforce  its  execution. 

§  3176*  The  decisions  of  the  government  as  to  intercourse  with  foreign  nations 
are  binding. 

The  intercourse  of  this  country  with  foreign  nations,  and  its  policy  in  regard 
to  them,  are  placed  by  the  constitution  of  the  United  States  in  the  hands  of 
the  government,  and  its  decisions  upon  these  subjects  are  obligatory  upon  every 
citizen  of  the  Union.     He  is  bound  to  be  at  war  with  the  nation  against  which 
the  war-making  power  has  declared  war,  and  equally  bound  to  commit  no  act 
of  hostility  against  a  nation  with  which  the  government  is  in  amity  and  friend- 
ship.    This  principle  is  universally  acknowledged  by  the  laws  of  nations.     It 
lies  at  the  foundation  of  all  government,  as  there  could  be  no  social  order  or 
peaceful  relations  between  the  citizens  of  difiFerent  countries  without  it.     It  is, 
however,  more  emphatically  true  in  relation  to  citizens  of  the  United  States. 
For  as  the  sovereignty  resides  in  the  people,  every  citizen  is  a  portion  of  it, 
and  is  himself  personally  bound  by  the  laws  which  the  representatives  of  the 
sovereignty  may  pass,  or  the  treaties  into  which  they  may  enter,  within  the 
scope  of  their  delegated  authority.    And  when  that  authority  has  plighted  its 
faith  to  another  nation  that  thei*e  shall  be  peace  and  friendship  between  the 
citizens  of  the  two  countries,  every  citizen  of  the  United  States  is  equally  and 
personally  pledged.     The  compact  is  made  by  the  department  of  the  govern- 
ment upon  which  be  himself  has  agreed  to  confer  the  power.    It  is  his  own 
personal  compact,  as  a  portion  of  the  sovereignty  in  whose  behalf  it  is  made. 
And  he  can  do  no  act,  nor  enter  into  any  agreement,  to  promote  or  encourage 
revolt  or  hostilities  against  the  territories  of  a  country  with  which  our  govern- 
ment is  pledged  by  treaty  to  be  at  peace,  without  a  breach  of  bis  duty  as  a 
citizen,  and  the  breach  of  the  faith  pledged  to  the  foreign  nation.     And  if  be 
does  so,  he  cannot  claim  the  aid  of  a  court  of  justice  to  enforce  it.    The  appel- 
lants say,  in  their  contract,  that  they  were  induced  to  advanCiC  the  money  by 
the  desire  to  promote  the  cause  of  freedom.     But  our  own  freedom  cannot  be 
preserved  without  obedience  to  our  own  laws,  nor  social  order  preserved  if  the 
judicial  branch  of  the  government  countenanced  and  sustained  contracts  made 
in  violation  of  the  duties  which  the  law  imposes,  or  in  contravention  of  the 
known  and  established  policy  of  the  political  department,  acting  within  the 
limits  of  its  constitutional  power. 

§  3177.  A  state  cannot  be  considered  independent  until  the  gove^fiment  has 
acknowledged  its  independence.  • 

But  it  has  been  urged  in  the  argument  that  Texas  was  in  fact  independent 
and  a  sovereign  state  at  the  time  of  this  agreement;  and  that  the  citizen  of  a 
neutral  nation  may  lawfully  lend  money  to  one  that  is  engaged  in  war,  to  en- 
able it  to  carry  on  hostilities  against  its  enemy.  It  is  not  necessary,  in  the 
case  before  us,  to  decide  how  far  the  judicial  tribunals  of  the  United  States 
would  enforce  a  contract  like  this,  when  two  states,  acknowledged  to  be  inde- 
pendent, were  at  war,  and  this  country  neutral.  It  is  a  sufficient  answer  to 
the  argument  to  say  that  the  question  whether  Texas  had  or  had  not  at  that 
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time  become  an  independent  state,  was  a  question  for  that  department  of  our 
government  exclusively  which  is  charged  with  our  foreign  relations.  And 
until  the  period  when  that  department  recognized  it  as  an  independent  state,, 
the  judicial  tribunals  of  the  country  were  bound  to  consider  the  old  order  of 
things  as  having  continued,  and  to  regard  Texas  as  a  part  of  the  Mexican  ter- 
ritory. And  if  we  undertook  to  inquire  whether  she  had  not  in  fact  become 
an  independent  sovereign  state  before  she  was  recognized  as  such  by  the  treaty- 
making  power,  we  should  take  upon  ourselves  the  exercise  of  political  author- 
ity, for  which  a  judicial  tribunal  is  wholly  unfit,  and  which  the  constitution 
has  conferred  exclusively  upon  another  department. 

This  is  not  a  new  question.  It  came  before  the  court  in  the  case  of  Rose  v. 
Himely,  4  Cranch,  272,  and  again  in  Gelston  v.  Hoyt,  3  Wheat.,  324.  And  in 
both  of  these  cases  the  court  said  that  it  belongs  exclusively  to  governments 
to  recognize  new  states  in  the  revolutions  which  may  occur  in  the  world;  and 
until  such  recognition,  either  by  our  own  government  or  the  government  to 
which  the  new  state  belonged,  courts  of  justice  are  bound  to  consider  the 
ancient  state  of  things  as  remaining  unaltered.  It  was  upon  this  ground  that 
the  court  of  common  pleas  in  England,  in  the  case  of  De  Wutz  v.  Hendricks,  9 
Moore  (C.  B.),  586,  decided  that  it  was  contrary  to  the  law  of  nations  for  per- 
sons residing  in  England  to  enter  into  engagements  to  raise  money  by  way  of 
loan  for  the  purpose  of  supporting  subjects  of  a  foreign  state  in  arms  against  a 
government  in  friendship  with  England,  and  that  no  right  of  action  attached 
upon  any  such  contract.  And  this  decision  is  quoted  with  approbation  by 
Chancellor  Kent  in  1  Kent's  Com.,  116. 

§  3178.  An  agreement  void  when  made  is  always  nugatory. 

Nor  can  the  subsequent  acknowledgment  of  the  independence  of  Texas  and 
her  admission  into  the  Union  as  a  sovereign  state  affect  the  question.  The 
agreement  being  illegal  and  absolutely  void  at  the  time  it  was  made,  it  can 
derive  no  force  or  validity  from  events  which  afterwards  happened. 

§  3179.  It  is  not  tlie  law  of  the  state  where  the  consideration  is  to  he  received^ 
hut  where  the  contract  is  made,  which  determines  its  validity. 

But  it  is  insisted,  on  the  part  of  the  appellants,  that  this  contract  was  to  be 
executed  in  Texas,  and  was  valid  by  the  laws  of  Texas,  and  that  the  district 
court  for  that  state,  in  a  controversy  between  individuals,  was  bound  to  admin- 
ister the  laws  of  the  state,  and  ought,  therefore,  to  have  enforced  this  agreement. 
This  argument  is  founded  in  part  on  a  mistake  of  the  fact.  The  contract  was 
not  only  made  in  Cincinnati,  but  all  the  stipulations  on  the  part  of  the  appel- 
lants were  to  be  performed  there  and  not  in  Texas.  And  the  advance  of  money 
which  they  agreed  to  make  for  military  purposes  was,  in  fact,  made  and  in* 
tended  to  be  made  in  Cincinnati  by  the  delivery  of  their  promissory  notes, 
which  were  accepted  by  the  appellee  as  payment  of  the  money.  This  appears 
on  the  face  of  the  contract.  And  it  is  this  advance  of  money  for  the  purposes 
mentioned  in  the  agreement,  in  contravention  of  the  neutral  obligations  and 
policy  of  the  United  States,  that  avoids  the  contract.  The  mere  agreement  to 
accept  a  conveyance  of  land  lying  in  Texas,  for  a  valuable  consideration  paid 
by  them,  would  have  been  free  from  objection.  But  had  the  fact  been  other- 
wise, certainly  no  law  of  Texas  then  or  now  in  force  could  absolve  a  citizen  of 
the  United  States,  while  he  continued  such,  from  his  duty  to  this  government, 
nor  compel  a  court  of  the  United  States  to  support  a  contract,  no  matter  where 
made  or  where  to  be  executed,  if  that  contract  was  in  violation  of  their  laws 
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or  contravened  the  public  policy  of  the  government,  or  was  in  conflict  with 
subsisting  treaties  with  a  foreign  nation. 

We  therefore  hold  this  contract  to  be  illegal  and  void,  and  affirm  the  decree 
of  the  district  court. 

Justices  Daniel  and  Gbisr  dissented. 

SCHOONER  EXCHANGE  v.  M'FADDON. 
(7  Cranch,  1 16-147.    1812. ) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Pennsylvania. 

Statement  of  Facts. —  The  question  involved  in  this  case  was  whether  a 
French  man-of-war,  putting  into  an  American  port  under  stress  of  weather,  is 
liable  to  seizure  by  the  district  court  in  admiralty  on  the  libel  of  those  claiming 
that  the  vessel  is  theirs,  and  that  it  was  seized  by  the  French  authorities  with- 
out right,  and  since  transformed  by  the  French  government  into  an  armed 
vessel. 

Opinion  by  Marshall,  C.  J. 

This  case  involves  the  very  delicate  and  important  inquiry  whether  an  Ameri- 
can citizen  can  assert,  in  an  American  court,  a  title  to  an  armed  national  vessel, 
found  within  the  waters  of  the  United  States.  The  question  has  been  consid- 
ered with  an  earnest  solicitude  that  the  decision  may  conform  to  those  princi- 
ples of  national  and  municipal  law  by  which  it  ought  to  be  regulated.  In 
exploring  an  unbeaten  path,  with  few,  if  any,  aids  from  precedents  or  written 
law,  the  court  has  found  it  necessary  to  rely  much  on  general  principles,  and 
on  a  train  of  reasoning  founded  on  cases  in  some  degree  analogous  to  this. 

The  jurisdiction  of  courts  is  a  branch  of  that  which  is  possessed  by  the 
nation  as  an  independent  sovereign  power.  The  jurisdiction  of  the  nation 
within  its  own  territory  is  necessarily  exclusive  and  absolute.  It  is  susceptible 
of  no  limitation  not  imposed  by  itself.  Any  restriction  upon  it,  deriving  va- 
lidity from  an  external  source,  would  imply  a  diminution  of  its  sovereignty  to 
the  extent  of  the  restriction,  and  an  investment  of  that  sovereignty  to  the 
same  extent  in  that  power  which  could  impose  such  restriction.  All  excep- 
tions, therefore,  to  the  full  and  complete  power  of  a  nation  within  its  own  ter- 
ritories must  be  traced  up  to  the  consent  of  the  nation  itself.  They  can  flow 
from  no  other  legitimate  source.  This  consent  may  be  either  express  or  im- 
plied. In  the  latter  case  it  is  less  determinate,  exposed  more  to  the  uncertain- 
ties of  construction;  but,  if  understood,  not  less  obligatory. 

The  world  being  composed  of  distinct  sovereignties,  possessing  equal  rights 
and  equal  independence,  whose  mutual  benefit  is  promoted  by  intercourse  with 
each  other,  and  by  an  interchange  of  those  good  offices  which  humanity  dic- 
tates and  its  wants  require,  all  sovereigns  have  consented  to  a  relaxation  in 
practice,  in  cases  under  certain  peculiar  circumstances,  of  that  absolute  and 
complete  jurisdiction  within  their  respective  territories  which  sovereignty  con- 
fers. This  consent  may  in  some  instances  be  tested  by  common  usage,  and  by 
common  opinion  growing  out  of  that  usage.  A  nation  would  justly  be  con- 
sidered as  violating  its  faith,  although  that  faith  might  not  be  expressly 
plighted,  which  should  suddenly  and  without  previous  notice  exercise  it«  terri- 
torial powers  in  a  manner  not  consonant  to  the  usages  and  received  obligations 

of  the  civilized  world.     This  full  and  absolute  territorial  jurisdiction  being 
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alike  the  attribute  of  every  sovereign,  and  being  incapable  of  conferring  extra- 
territorial power,  would  not  seem  to  contemplate  foreign  sovereigns  nor  their 
sovereign  rights  as  its  objects.  One  sovereign  being  in  no  respect  amenable  to 
another,  and  being  bound  b}'^  obligations  of  the  highest  character  not  to  de- 
grade the  dignity  of  his  nation,  by  placing  himself  or  its  sovereign  rights 
within  the  jurisdiction  of  another,  can  be  supposed  to  enter  a  foreign  terri- 
tory only  under  an  express  license,  or  in  the  confidence  that  the  immunities 
belonging  to  his  independent  sovereign  station,  though  not  expressly  stipu- 
lated, are  reserved  by  implication,  and  will  be  extended  to  him.  This  perfect 
equality  and  absolute  independence  of  sovereigns,  and  this  common  interest 
impelling  them  to  mutual  intercourse,  and  an  interchange  of  good  offices  with 
each  other,  have  given  rise  to  a  class  of  cases  in  which  every  sovereign  is  un- 
derstood to  waive  the  exercise  of  a  part  of  that  complete  exclusive  territorial 
jurisdiction  which  has  been  stated  to  be  the  attribute  of  every  nation. 

§  3180.  A  sovereign  is  exempt  from  arrest  within  foreign  territory. 

1st.  One  of  these  is  admitted  to  be  the  exemption  of  the  person  of  the  sov- 
ereign from  arrest  or  detention  within  a  foreign  territory.  If  he  enters  that 
territory  with  the  knowledge  and  license  of  its  sovereign,  that  license,  although 
containing  no  stipulation  exempting  his  person  from  arrest,  is  universally  un- 
derstood to  imply  such  stipulation.  Why  has  the  whole  civilized  world  con- 
curred in  this  construction?  The  answer  cannot  be  mistaken.  A  foreign 
sovereign  is  not  understood  as  intending  to  subject  himself  to  a  jurisdiction 
incompatible  with  his  dignity  and  the  dignity  of  his  nation,  and  it  is  to  avoid 
this  subjection  that  the  license  has  been  obtained.  The  character  to  whom  it 
is  given,  and  the  object  for  which  it  is  granted,  equally  require  that  it  should 
be  construed  to  impart  full  security  to  the  person  who  has  obtained  it.  This 
security,  however,  need  not  be  expressed;  it  is  implied  from  the  circumstances 
of  the  case.  Should  one  sovereign  enter  the  territory  of  another,  without  the 
consent  of  that  other,  expressed  or  implied,  it  would  present  a  question  which 
does  not  appear  to  be  perfectly  settled,  a  decision  of  which  is  not  necessary  to 
any  conclusion  to  which  the  court  may  come  in  the  cause  under  consideration. 
If  he  did  not  thereby  expose  himself  to  the  territorial  jurisdiction  of  the  sov- 
ereign whose  dominions  he  had  entered,  it  would  seem  to  be  because  ail  sover- 
eigns impliedly  engage  not  to  avail  themselves  of  a  power  over  their  equal, 
which  a  romantic  confidence  in  their  magnanimity  has  placed  in  their  hands. 

§  3181*  80  are  foreign  ministera, 

2d.  A  second  case,  standing  on  the  same  principles  with  the  first,  is  the  im- 
munity which  all  civilized  nations  allow  to  foreign  ministers.  Whatever  may 
be  the  principle  on  which  this  immunity  is  established,  whether  we  consider 
him  as  in  the  place  of  the  sovereign  he  represents,  or  by  a  political  fiction  sup- 
pose him  to  be  extraterritorial,  and,  therefore,  in  point  of  law,  not  within  the 
jurisdiction  of  the  sovereign  at  whose  court  he  resides;  still,  the  immunity 
itself  is  granted  by  the  governing  power  of  the  nation  to  which  the  minister  is 
deputed.  This  fiction  of  exterritoriality  could  not  be  erected  and  supported 
against  the  will  of  the  sovereign  of  the  territory.  He  is  supposed  to  assent  to 
it.  This  consent  is  not  expressed.  It  is  true  that  in  some  countries,  and  in 
this  among  others,  a  special  law  is  enacted  for  the  case.  But  the  law  obviously 
proceeds  on  the  idea  of  prescribing  the  punishment  of  an  act  previously  unlaw- 
ful, not  of  granting  to  a  foreign  minister  a  privilege  which  he  would  not  other- 
wise possess. 

The  assent  of  the  sovereign  to  the  very  important  and  extensive  exemptions 

723 


§§  8182, 8188.  CONSTITUTION  AND  LAWS. 

from  territorial  jarisdiction  which  are  admitted  to  attach  to  foreign  ministers 
is  implied  from  the  considerations  that,  without  such  exemption,  every  sover- 
eign would  hazard  his  own  dignity  by  employing  a  public  minister  abroad.  His 
minister  would  owe  temporary  and  local  allegiance  to  a  foreign  prince,  and 
would  be  less  competent  to  the  objects  of  his  mission.  A  sovereign  committing 
the  interests  of  his  nation  with  a  foreign  power  to  the  care  of  a  person  whom  he 
has  selected  for  that  purpose  cannot  intend  to  subject  his  minister  in  any 
degree  to  that  power;  and,  therefore,  a  consent  to  receive  him  implies  a  con- 
sent that  he  shall  possess  those  privileges  which  his  principal  intended  he  should 
retain  —  privileges  which  are  essential  to  the  dignity  of  his  sovereign,  and  to 
the  duties  he  is  bound  to  perform.  In  what  cases  a  minister,  by  infracting  the 
laws  of  the  country  in  which  he  resides,  may  subject  himself  to  other  punish- 
ment than  will  be  inflicted  by  his  own  sovereign,  is  an  inquiry  foreign  to  the 
present  purpose.  If  his  crimes  be  such  as  to  render  him  amenable  to  the  local 
jurisdiction,  it  must  be  because  they  forfeit  the  privileges  annexed  to  his  char- 
acter ;  and  the  minister,  by  violating  the  conditions  under  which  he  was  received 
as  the  representative  of  a  foreign  sovereign,  has  surrendered  the  immunities 
granted  on  those  conditions;  or,  according  to  the  true  meaning  of  the  original 
assent,  has  ceased  to  be  entitled  to  them. 

§  3182.  80  are  foreign  troops  passing  through  the  oountn/ by  permission. 

3d.  A  third  case  in  which  a  sovereign  is  understood  to  cede  a  portion  of  his 
territorial  jurisdiction  is,  where  he  allows  the  troops  of  a  foreign  prince  to  pass 
through  his  dominions.  In  such  case,  without  any  express  declaration  waiving 
jurisdiction  over  the  army  to  which  this  right  of  passage  has  been  granted,  the 
sovereign  who  should  attempt  to  exercise  it  would  certainly  be  considered  as 
violating  his  faith.  By  exercising  it,  the  purpose  for  which  the  free  passage 
was  granted  would  be  defeated,  and  a  portion  of  the  military  force  of  a  foreign 
independent  nation  would  be  diverted  from  those  national  objects  and  duties  to 
which  it  was  applicable,  and  would  be  withdrawn  from  the  control  of  the  sov- 
ereign whose  power  and  whose  safety  might  greatly  depend  on  retaining  the 
exclusive  command  and  disposition  of  this  force.  The  grant  of  a  free  passage, 
therefore,  implies  a  waiver  of  all  jurisdiction  over  the  troops  during  their  pas- 
sage, and  permits  the  foreign  general  to  use  that  discipline,  and  to  inflict  those 
punishments,  which  the  government  of  his  army  may  require.  But  if,  without 
such  express  permit,  an  army  should  be  led  through  the  territories  of  a  foreign 
prince,  might  the  jurisdiction  of  the  territory  be  rightfully  exercised  over  the 
individuals  composing  this  army? 

§  3183.  The  passVng  of  foreign  troops  through  the  country  without  permission 
is  a  quasi  act  of  war^  and  entitles  them  to  war  privileges  only. 

Without  doubt,  a  military  force  can  never  gain  immunities  of  any  other 
description  than  those  which  war  gives,  by  entering  a  foreign  territory  against 
the  will  of  its  sovereign.  But  if  his  consent,  instead  of  being  expre^ed  by  a 
particular  license,  be  expressed  by  a  general  declaration  that  foreign  troops  may 
pass  through  a  specified  tract  of  country,  a  distinction  between  such  general 
permit  and  a  particular  license  is  not  perceived.  It  would  seem  reasonable  that 
every  immunity  which  would  be  conferred  by  a  special  license  would  be  in  like 
manner  conferred  b}^  such  general  permit.  We  have  seen  that  a  license  to  pass 
through  a  territory  implies  immunities  not  expressed,  and  it  is  material  to 
inquire  why  the  license  itself  may  not  be  presumed?  It  is  obvious  that  the 
passage  of  an  army  through  a  foreign  territory  will  probably  be  at  all  times 
inconvenient  and  injurious,  and  would  often  be  imminently  dangerous  to  the 
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sovereign  through  whose  dominion  it  passed.  Such  a  practioe  would  break 
down  some  of  the  most  decisive  distinctions  between  peace  and  war,  and  would 
reduce  a  nation  to  the  necessity  of  resisting,  by  war,  an  act  not  absolutely  hos- 
tile in  its  character,  or  of  exposing  itself  to  the  stratagems  and  frauds  of  a 
power  whose  integrity  might  be  doubted,  and  who  might  enter  the  country 
under  deceitful  pretexts.  It  is  for  reasons  like  these  that  the  general  license  to 
foreigners  to  enter  the  dominions  of  a  friendly  power  is  never  understood  to 
extend  to  a  military  force;  and  an  army  marching  into  the  dominions  of  another 
sovereign  may  justly  be  considered  as  committing  an  act  of  hostility;  and,  if 
not  opposed  by  force,  acquires  no  privilege  by  its  irregular  and  improper  con- 
duct. It  may,  however,  well  be  questioned  whether  any  other  than  the  sover- 
eign power  of  the  state  be  capable  of  deciding  that  such  military  commander  is 
without  a  license. 

§  3184.  but  ships  of  war  entering  our  ports  are  not  subject  to  the  above 

rule. 

But  the  rule  which  is  applicable  to  armies  does  not  appear  to  be  equally 
applicable  to  ships  of  war  entering  the  ports  of  a  friendly  power.  The  injury 
inseparable  from  the  march  of  an  army  through  an  inhabited  country,  and  the 
dangers,  often,  indeed  generally,  attending  it,  do  not  ensue  from  admitting  a 
ship  of  war,  without  special  license,  into  a  friendly  port. 

§  3185.  A  foreign  ship  of  war  is  exempt  from  process  when  entering  our 
ports  by  our  assent^  express  or  implied. 

A  different  rule,  therefore,  with  respect  to  this  species  of  military  force,  has 
been  generally  adopted.  If,  for  reasons  of  state,  the  ports  of  a  nation  gener- 
ally, or  any  particular  ports,  be  closed  against  vessels  of  war  generally,  or  the 
vessels  of  any  particular  nation,  notice  is  usually  given  of  such  determination. 
If  there  be  no  prohibition,  the  ports  of  a  friendly  nation  are  considered  as  open 
to  the  public  ships  of  all  powers  with  whom  it  is  at  peace,  and  they  are  sup- 
posed to  enter  such  ports,  and  to  remain  in  them  while  allowed  to  remain, 
under  the  protection  of  the  government  of  the  place.  In  almost  every  in- 
stance the  treaties  between  civilized  nations  contain  a  stipulation  to  this  effect 
in  favor  of  vessels  driven  in  by  stress  of  weather  or  other  urgent  necessity.  In 
such  cases  the  sovereign  is  bound  by  compact  to  authorize  foreign  vessels  to 
enter  his  ports.  The  treaty  binds  him  to  allow  vessels  in  distress  to  find  refuge 
and  asylum  in  his  ports,  and  this  is  a  license  which  he  is  not  at  liberty  to  re- 
tract. It  would  be  difficult  to  assign  a  reason  for  withholding  from  a  license 
thus  granted  any  immunity  from  local  jurisdiction  which  would  be  implied  in 
a  special  license.  If  there  be  no  treaty  applicable  to  the  case,  and  tbe  sover- 
eign, from  motives  deemed  adequate  by  himself,  permits  his  ports  to  remain 
open  to  the  public  ships  of  foreign  friendly  powers,  tbe  conclusion  seems  irre- 
sistible that  they  enter  by  his  assent.  And  if  they  enter  by  his  assent,  neces- 
sarily implied,  no  just  reason  is  perceived  by  the  court  for  distinguishing  their 
case  from  that  of  vessels  which  enter  by  express  assent.  In  all  the  cases  of 
exemption  which  have  been  reviewed  much  has  been  implied,  but  the  obliga- 
tion of  what  was  implied  has  been  found  equal  to  the  obligation  of  that  which 
was  expressed.  Are  there  reasons  for  denying  the  application  of  this  principle 
to  ships  of  war? 

In  this  part  of  the  subject  a  difficulty  is  to  be  encountered,  the  seriousness  of 
^hicb  is  acknowledged,  but  which  the  court  will  not  attempt  to  evade.  Those 
treaties  which  provide  for  the  admission  and  safe  departure  of  public  vessels 
entering  a  port  from  stress  of  weather,  or  other  urgent  cause,  provide  in  like 
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manner  for  the  private  vessels  of  the  nation ;  and  where  public  vessels  enter  a 
port,  under  the  general  license  which  is  implied  merely  from  the  absence  of  a 
prohibition,  they  are,  it  may  be  urged,  in  the  same  condition  with  merchant 
vessels  entering  the  same  port  for  the  purposes  of  trade  who  cannot  thereby 
claim  any  exemption  from  the  jurisdiction  of  the  country.  It  may  be  con- 
tended, certainly  with  much  plausibility,  if  not  correctness,  that  the  same  rule 
and  same  principle  are  applicable  to  public  and  private  ships;  and  since  it  is 
admitted  that  private  ships  entering  without  special  license  become  subject  to 
the  local  jurisdiction,  it  is  demanded  on  what  authority  an  exception  is  made 
in  favor  of  ships  of  war. 

It  is  by  no  means  conceded  that  a  private  vessel,  really  availing  herself  of  an 
asylum  provided  by  treaty,  and  not  attempting  to  trade,  would  become  amen- 
able to  the  local  jurisdiction,  unless  she  committed  some  act  forfeiting  the  pro- 
tection she  claims  under  compact.  On  the  contrary,  motives  may  be  assigned 
for  stipulating  and  according  immunities  to  vessels  in  cases  of  distress,  which 
would  not  be  demanded  for  or  allowed  to  those  which  enter  voluntarily  and  for 
ordinary  purposes.  On  this  part  of  the  subject,  however,  the  court  does  not 
mean  to  indicate  any  opinion.  The  case  itself  may  possibly  occur,  and  ought 
not  to  be  prejudged.  Without  deciding  how  far  such  stipulations  in  favor  of 
distressed  vessels,  as  are  usual  in  treaties,  may  exempt  private  ships  from  the 
jurisdiction  of  the  place,  it  may  safely  be  asserted  that  the  whole  reasoning 
upon  which  such  exemption  has  been  implied  in  other  cases  applies  with  full 
force  to  the  exemption  of  ships  of  war  in  this.  "  It  is  impossible  to  conceive," 
says  Vattel,  "that  a  prince  who  sends  an  ambassador  or  any  other  minister  can 
have  any  intention  of  subjecting  him  to  the  authority  of  a  foreign  power; 
and  this  consideration  furnishes  an  additional  argument,  which  completely 
establishes  the  independency  of  a  public  minister.  If  it  cannot  be  reasonably 
presumed  that  his  sovereign  means  to  subject  himto  the  authority  of  the  prince 
to  whom  he  is  sent,  the  latter,  in  receiving  the  minister,  consents  to  admit  him 
on  the  footing  of  independency;  and  thus  there  exists  between  the  two  princes 
a  tacit  convention,  which  gives  a  new  force  to  the  natural  obligation." 

Equally  impossible  is  it  to  conceive,  whatever  may  be  the  construction  as  to 
private  ships,  that  a  prince  who  stipulates  a  passage  for  his  troops,  or  an  asylum 
for  his  ships  of  war  in  distress,  should  mean  to  subject  his  army  or  his  navy  to 
the  jurisdiction  of  a  foreign  sovereign.  And  if  this  cannot  be  presumed,  the 
sovereign  of  the  port  must  be  considered  as  having  conceded  the  privilege  to 
the  extent  in  which  it  must  have  been  understood  to  be  asked.  To  the  court 
it  appears  that  where,  without  treaty,  the  ports  of  a  nation  are  open  to  the 
private  and  public  ships  of  a  friendly  power,  whose  subjects  have  also  liberty, 
without  special  license,  to  enter  the  country  for  business  or  amusement,  a  clear 
distinction  is  to  be  drawn  between  the  rights  accorded  to  private  individuals  or 
private  trading  vessels,  and  those  accorded  to  public  armed  ships  which  consti- 
tute a  part  of  the  military  force  of  the  nation. 

The  preceding  reasoning  has  maintained  the  propositions  that  all  exemptions 
from  territorial  jurisdiction  must  be  derived  from  the  consent  of  the  sovereign 
of  the  territory;  that  this  consent  may  bo  implied  or  expressed;  and  that, 
when  implied,  its  extent  must  be  regulated  by  the  nature  of  the  case,  and  the 
views  under  which  the  parties  requiring  and  conceding  it  must  be  supposed  to 
act.  When  private  individuals  of  one  nation  spread  themselves  through  another 
as  business  or  caprice  may  direct,  mingling  indiscriminately  with  the  inhabit- 
ants of  that  other,  or  when  merchant  vessels  enter  for  the  purposes  of  trade, 
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it  would  be  obviously  inconvenient  and  dangerous  to  society,  and  would  sub- 
ject the  laws  to  continual  infraction  and  the  government  to  degradation,  if 
such  individuals  or  merchants  did  not  owe  temporary  and  local  allegiance,  and 
were  not  amenable  to  the  jurisdiction  of  the  country.  Nor  can  the  foreign 
sovereign  have  any  motive  for  wishing  such  exemption.  His  subjects  thus 
passing  into  foreign  countries  are  not  employed  by  him,  nor  are  they  engaged 
in  national  pursuits.  Consequently,  there  are  powerful  motives  for  not  exempt- 
ing persons  of  this  description  from  the  jurisdiction  of  the  country  in  which 
they  are  found,  and  no  one  motive  for  requiring  it.  The  implied  license,  there- 
fore, under  which  they  enter,  can  never  be  construed  to  grant  such  exemption. 
But  in  all  respects  different  is  the  situation  of  a  public  armed  ship.  She  con- 
stitutes a  part  of  the  military  force  of  her  nation;  acts  under  the  immediate 
and  direct  command  of  the  sovereign;  is  employed  by  him  in  national  objects. 
He  has  many  and  powerful  motives  for  preventing  those  objects  from  being 
defeated  by  the  interference  of  a  foreign  state.  Such  interference  cannot  take 
place  without  affecting  his  power  and  his  dignity.  The  implied  license,  there- 
fore, under  which  such  vessel  enters  a  friendly  port,  may  reasonably  be  con- 
strued, and  it  seems  to  the  court  ought  to  be  construed,  as  containing  an 
exemption  from  the  jurisdiction  of  the  sovereign  within  whose  territory  she 
claims  the  rights  of  hospitality. 

Upon  these  principles,  by  the  unatiimous  consent  of  nations,  a  foreigner  is 
amenable  to  the  laws  of  the  place;  but  certainly,  in  practice,  nations  have  not 
yet  asserted  their  jurisdiction  over  the  public  armed  ships  of  a  foreign  sover- 
eign entering  a  port  open  for  their  reception.  Bynkershoek,  a  jurist  of  great 
reputation,  has  indeed  maintained  that  the  property  of  a  foreign  sovereign  is 
not  distinguishable  by  any  legal  exemption  from  the  property  of  an  ordinary 
individual,  and  has  quoted  several  cases  in  which  courts  have  exercised  juris- 
diction over  causes  in  which  a  foreign  sovereign  was  made  a  party  defendant. 

Without  indicating  any  opinion  on  this  question,  it  may  safely  be  affirmed 
that  there  is  a  manifest  distinction  between  the  private  property  of  the  person 
who  happens  to  be  a  prince,  and  that  military  force  which  supports  the  sover- 
eign power,  and  maintains  the  dignity  and  the  independence  of  a  nation.  A 
prince,  by  acquiring  private  property  in  a  foreign  country,  may  possibly  be 
considered  as  subjecting  that  property  to  the  territorial  jurisdiction;  he  may  be 
considered  as  so  far  laying  down  the  prince,  and  assuming  the  character  of  a  pri- 
vate individual;  but  this  he  cannot  be  presumed  to  do  with  respect  to  any  por- 
tion of  that  armed  force  which  upholds  his  crown  and  the  nation  he  is  intrusted 
to  govern.  The  only  applicable  case  cited  by  Bynkershoek  is  that  of  the 
Spanish  ships  of  war  seized  in  Flushing  for  a  debt  due  from  the  king  of  Spain. 
In  that  case,  the  states-general  interposed,  and  there  is  reason  to  believe,  from 
the  manner  in  which  the  transaction  is  stated,  that  either  by  the  interference 
of  govevnment,  or  the  decision  of  the  court,  the  vessels  were  released.  This  case 
of  the  Spanish  vessels  is,  it  is  believed,  the  only  case  furnished  by  the  history 
of  the  world,  of  an  attempt  made  by  an  individual  to  assert  a  claim  against  a 
foreign  prince,  by  seizing  the  armed  vessels  of  the  nation.  That  this  proceed- 
ing was  at  once  arrested  by  the  government,  in  a  nation  which  appears  to  have 
asserted  the  power  of  proceeding  in  the  same  manner  against  the  private  prop- 
erty of  the  prince,  would  seem  to  furnish  no  feeble  argument  in  support  of  the 
universality  of  the  opinion  in  favor  of  the  exemption  claimed  for  ships  of  war. 
The  distinction  made  In  our  own  laws  between  public  and  private  ships  would 
appear  to  proceed  from  the  same  opinion. 
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It  seems,  then,  to  the  coart,  to  be  a  principle  of  public  law,  that  national 
ships  of  war,  entering  the  port  of  a  friendly  power  open  for  their  reception,  are 
to  be  considered  as  exempted  by  the  consent  of  that  power  from  its  jurisdiction. 

Without  doubt,  the  sovereign  of  the  place  is  capable  of  destroying  this  im- 
plication. He  may  claim  and  exercise  jurisdiction  either  by  employing  force, 
or  by  subjecting  such  vessels  to  the  ordinary  tribunals.  But  until  such  power 
be  exerted  in  a  manner  not  to  be  misunderstood,  the  sovereign  cannot  be  con- 
sidered as  having  imparted  to  the  ordinary  tribunals  a  jurisdiction  which  it 
would  be  a  breach  of  faith  to  exercise.  Those  general  statutory  provisions, 
therefore,  which  are  descriptive  of  the  ordinary  jurisdiction  of  the  judicial 
tribunals,  which  give  an  individual  whose^property  has  been  wrested  from  him 
a  right  to  claim  that  property  in  the  courts  of  the  country  in  which  it  is  found, 
ought  not,  in  the  opinion  of  this  court,  to  be  so  construed  as  to  give  them  juris- 
diction in  a  case  in  which  the  sovereign  power  has  impliedly  consented  to  waive 
its  jurisdiction.  The  arguments  in  favor  of  this  opinion  which  have  been 
drawn  from  the  general  inability  of  the  judicial  power  to  enforce  its  decisions 
in  cases  of  this  description,  from  the  consideration  that  the  sovereign  power  of 
the  nation  is  alone  competent  to  avenge  wrongs  committed  by  a  sovereign,  that 
the  questions  to  which  such  wrongs  give  birth  are  rather  questions  of  policy 
than  of  law,  that  they  are  for  diplomatic  rather  than  legal  discussion,  are  of 
great  weight  and  merit  serious  attention.  *  But  the  argument  has  already  been 
drawn  to  a  length  which  forbids  a  particular  examination  of  these  points. 

§  3186.  — —  and  no  inquiry  can  be  had  into  the  title  of  the  foreign  govern- 
ment  to  the  vessel^  even  tJwugh  it  is  claimed  it  was  unlawfully  taken  from  an 
American  citizen. 

The  principles  which  have  been  stated  will  now  be  applied  to  the  case  at 
bar.  In  the  present  state  of  the  evidence  and  proceedings,  the  Exchange 
mjist  be  considered  as  a  vessel,  which  was  the  property  of  the  libelants,  whose 
claim  is  repelled  by  the  fact  that  she  is  now  a  national  armed  vessel,  commis- 
sioned by,  and  in  the  service  of,  the  emperor  of  France.  The  evidence  of  this 
fact  is  not  controverted.  But  it  is  contended  that  it  constitutes  no  bar  to  an 
inquiry  into  the  validity  of  the  title  by  which  the  emperor  holds  this  vessel. 
Every  person,  it  is  alleged,  who  is  entitled  to  property  brought  within  the  juris- 
diction of  our  courts,  has  a  right  to  assert  his  title  in  those  courts,  unless  there 
be  some  law  taking  his  case  out  of  the  general  rule.  It  is  therefore  said  to  be  the 
right,  and  if  it  be  the  right  it  is  the  duty,  of  the  court  to  inquire  whether  this 
title  has  been  extinguished  by  an  act,  the  validity  of  which  is  recognized  by 
national  or  municipal  law.  If  the  preceding  reasoning  be  correct,  the  Ex- 
change being  a  public  armed  ship,  in  the  service  of  a  foreign  sovereign,  with 
whom  the  government  of  the  United  States  is  at  peace,  and  having  entered  an 
American  port  open  for  her  reception,  on  the  terms  on  which  ships  of  war  are 
generally  permitted  to  enter  the  ports  of  a  friendly  power,  must  be  considered 
as  having  come  into  the  American  territory  under  an  implied  promise  that, 
while  necessarily  witbin  it,  and  demeaning  herself  in  a  friendly  manner,  she 
should  be  exempt  from  the  jurisdiction  of  the  country.  If  this  opinion  be  cor- 
rect, there  seems  to  be  a  necessity  for  admitting  that  the  fact  might  be  disclosed 
to  the  court  by  the  suggestion  of  the  attorney  for  the  United  States. 

I  am  directed  to  deliver  it,  as  the  opinion  of  the  court,  that  the  sentence  of 
the  circuit  court,  reversing  the  sentence  of  the  district  court  in  the  case  of  the 
Exchange,  be  reversed,  and  that  of  the  district  court,  dismissing  the  libel,  be 
affirmed. 
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§  8187.  Beilni^d  —  Orij^in.—  The  law  of  nations  is  defined  to  be  the  law  of  nature,  rendered 
applicable  to  political  societies,  and  modified  in  progress  of  time  by  tacit  or  express  consent, 
by  long  established  usages  and  written  compacts  of  nations.  Johnson  v.  31  Bales,*  Van 
Ness,  5 ;  2  Paine,  604. 

S$  8188.  Usages  and  compacts  become  so  general,  that  every  civilized  people  ought  to  adopt 
and  recognize  their  principles.     Ibid. 

§  8189.  The  common  municipal  law  of  England  is  not  one  of  the  sources  from  which  in- 
ternational law  is  derived.  It  is  derived  from  natural  reason  and  justice,  from  writers  of 
known  wisdom,  and  from  the  practice  of  civilized  nations.  Right  of  Expatriation,*  9  Op. 
Att'y  Gen'l,  358. 

§  8190.  (jlOTerns  all  nations. —  The  law  of  nations  is  the  law  of  all  tribunals  in  the  society 
of  nations,  and  is  supposed  to  be  equally  understood  by  all.     Rose  v,  Himely,  4  Cr.,  277. 

S  8191.  The  general  laws  of  nations  are  binding  on  us.     Thompson  v.  The  Ship  Oathrina, 

1  Pet.  Adm.,  104. 

f^  3192.  The  law  of  nations,  though  not  8X)ecially  adopted  by  the  constitution  of  the  United 
States,  or  by  any  municipal  act,  is  essentially  a  part  of  the  law  of  the  land.  Its  obligation  com- 
mences and  runs  with  the  existence  of  a  nation,  subject  to  modifications  on  some  points  of 
indifference.  A  people  may  regulate  it  so  that  it  shall  be  binding  upon  the  departments  of 
their  own  government  in  any  form  whatever,  but  with  regard  to  foreigners,  every  change  is 
a!  the  peril  of  the  nation  which  makes  it.  Privilege  from  Arrest,*  1  Op.  Att'y  Gten'l,  87; 
Territorial  Rights.*  1  id.,  09;  Enlistment  of  Aliens,*  3  id.,  671. 

^  8193.  The  law  of  any  nation  which  operates  on  the  interests  and  rights  of  other  states 
or  peoples  must  be  made  and  executed  according  to  the  law  of  nations.  A  sovereign  who 
tramples  upon  the  public  law  of  the  world  cannot  excuse  himself  by  pointing  to  a  provision 
of  his  own  municipal  code.  The  municipal  code  of  a  country  is  the  offspring  of  its  own 
8  >vereign  will ;  and  public  law  must  be  paramount  to  local  law  on  every  question  where  local 
liws  are  in  conflict.     Right  of  Expatriation,*  9  Op.  Att*y  Gen*l,  862. 

^  8194.  Slavery. —  By  the  general  law  of  nations  no  nation  is  bound  to  recognize  the  state 
of  slavery  as  to  foreign  slaves  found  within  its  dominions,  in  favor  of  the  subjects  of  other 
nations  where  slavery  is  recognized,  where  it  is  in  opposition  to  its  own  policy  and  intention. 
If  it  does,  it  is  as  a  matter  of  comity  and  not  as  a  matter  of  international  right,  and  it  was  for 
this  reason  that  the  clause  relating  to  the  return  of  fugitive  slaves  was  inserted  in  the  consti- 
tution.    Prigg  V.  Commonwealth  of  Pennsylvania,  16  Pet.,  611. 

i$  8195.  Jurisdiction  of  each  nation.—  Every  government  has  exclusive  jurisdiction  within 
its  own  territorial  limits,  and  a  community  of  jurisdiction  on  the  high  seas.  Each  nation 
can  make  for  it«elf  such  political  and  social  constitutions  as  it  pleases,  without  any  other  na- 
tion having  a  right  to  intermeddle  in  the  matter,  and  every  nation  has  a  right  to  enact  such 
merely  municipal  laws  as  it  may  please  in  the  exercise  of  its  own  sovereign  will,  which  laws 
are  co-extensive  in  operation  with  its  territorial  power  and  sovereignty.  Responsibility  for 
the  Unskilfulness  of  Public  Oflicers,*  7  Op.  Att'y  Gen'l,  232. 

g  8190.  Not  changed  by  mnnlclpal  laws. —  The  municipal  laws  of  countries  cannot  change 
the  law  of  nations  so  as  to  bind  the  subjects  of  another  nation.  The  municipal  laws  of  a 
country  bind  only  its  own  subjects.    Miller  v.  The  Ship  Resolution,  2  Dal. ,  4 ;  Jones  v.  Walker,* 

2  Paine,  688. 

§  8197.  Foreigners  subject  to  local  laws. —  Every  foreigner  sojourning  in  a  country  is  to 
be  subject  to  the  general  laws  of  that  country,  and,  in  regard  .to  such  private  rights  as  the 
policy  of  the  country  may  permit  him  to  enjoy,  is  to  have  the  protection  of  the  public 
authorities.  He  is  subject  to  certain  disabilities;  otherwise  there  would  be  no  independence  of 
Btetes.     Responsibility  for  the  Unskilfulness  of  Public  Officers,*  7  Op.  Att'y  Gen'l,  233. 

§  8198.  When  a  nation  may  interfere  in  behalf  of  its  citizens.— A  nation  ought  not  to 
interfere  in  the  causes  brought  by  its  citizens  before  foreign  tribunals  excepting  in  case  of  a 
refusal  of  justice —  palpable  and  evident  injustice  — or  a  violation  of  rules  and  forms.  When 
a  suitor  appeals  to  a  foreign  tribunal  for  justice  he  must  of  necessity  submit  to  the  rules  by 
which  such  cases  are  governed.     Foreign  Tribunals,*  1  Op.  Att*y  GtenU,  54. 

g8199.  Status  of  oar  citizens  in  foreign  lands.— An  American  citizen  who  goes  into  a 
foreign  country,  although  he  owes  a  local  and  temporary  allegiance  to  that  country,  yet  if  he 
performs  no  other  act  changing  his  condition  he  is  entitled  to  the  protection  of  his  own 
government ;  and  if,  without  violation  of  any  municipal  law,  he  should  be  oppressed  unjustly, 
he  would  have  a  right  to  claim  that  protection,  and  the  interposition  of  the  American  govern- 
ment in  his  favor  would  be  considered  as  a  justifiable  interposition.  But  his  situation  is 
completely  changed,  where,  by  his  own  act,  he  has  made  himself  the  subject  of  a  foreign 
power.     Murray  v.  Schooner  Charming  Betsey,  2  Cr.,  120. 

§  8200.  How  far  other  nations  may  commit  acts  in  onr  conntry.— The  law  of  nations  is 
international,  not  domestic  or  municipal    It  is  the  ensemble  of  international  conventions, 
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usages  and  received  opinions,  aided,  in  case  of  need,  by  the  doctrines  of  abstract  justice  and 
universal  reason.  It  is  not  restricted  within  the  limits  of  the  legislative  actions  of  anj 
country  or  countries,  and  it  is  a  false  assumption  that  a  foreign  government  may  lawfully  do, 
in  the  territory  of  another,  anything  which  is  not  made  penal  by  the  local  statutes.  Such 
acts,  if  contrary  to  public  policy,  though  not  forbidden  by  penal  statute,  are  a  grave  national 
insult  and  wrong.    Foreign  Enlistments,*  7  Op.  Att'y  Gen'l,  880. 

§  8201.  Bight  of  our  ollleers  to  enter  foreign  territory.—  An  officer  of  the  United  States 
has  no  right,  without  express  instruction  from  his  government,  to  enter  the  territory  of  a 
nation  at  peace  with  the  United  States,  and  there  seize  and  take  property  claimed  by  a  citizen 
of  the  United  States.     Davison  v.  Seal  Skins,  2  Paine,  33d. 

§  8202.  Forcible  seizure  of  property.—  It  is  an  offense  against  the  laws  of  nations  for  any 
persons,  whether  citizens  or  foreigners,  inhabiting  within  the  limits  of  our  sovereignty,  to  go 
into  the  territory  of  another  with  the  intent  to  recover  their  property  by  their  own  strength, 
or  in  any  other  manner  than  its  laws  authorize.     Territorial  Rights,*  1  Op.  Att'y  Gren'l,  68. 

§  8203.  When  governnient  must  make  satisfaction  for  offenses.— Though,  by  the  law  of 
nations,  if  the  citizens  of  one  state  do  an  injury  to  the  citizens  of  another,  the  government 
of  the  offending  subject  ought  to  take  every  reasonable  measure  to  cause  reparation  to  be 
made  by  the  offender,  yet  if  the  offender  is  subject  to  the  ordinary  processes  of  law,  this  prin- 
ciple does  not  generally  extend  to  oblige  the  government  to  make  satisfaction  in  case  of  the 
inability  of  the  offender.     Compensation  for  Seizures,*  1  Op.  Att*y  Gen'l,  107. 

§  8204.  United  States  not  liable  for  detention  of  foreign  ressel.—  A  Prussian  vessel  was 
allowed  to  enter  the  port  of  New  Orleans  during  its  occu^^ation  by  the  federal  troops  in  the 
late  war,  upon  coDdition  that  she  should  not  take  anything  on  board  wliich  was  contraband 
of  war,  and  would  not  leave  without  a  proper  clearance  certificate.  When  she  was  ready  to 
depart  a  clearance  certificate  was  refused  by  order  of  the  commanding  general  till  she  should 
unload  certain  contraband  articles.  Held^  that  under  the  law  of  nations  the  owner  of  the 
vessel  had  no  claim  against  the  United  States  for  damages  arising  from  a  detention  caused  by 
a  refusal  to  unload  the  contraband  goods.     United  States  v.  Diekeiman,  2  Otto,  525. 

g  8205.  Bights  of  inhabitants  of  annexed  territory.—  On  the  cession  of  Louisiana  to  the 
United  States  by  France  by  the  treaty  of  1803,  the  full  propriety,  sovereignty  and  dominion,  as 
she  had  acquired  and  held  it,  passed  to  the  United  States.  By  it  the  United  States  put  itself  in 
the  place  of  the  former  sovereigns,  and  became  invested  with  ail  their  rights,  subject  to  their 
concomitant  obligations  to  the  inhabitants.  Both  were  regulated  by  the  law  of  nations, 
according  to  which  the  rights  of  property  are  protected,  even  in  the  case  of  a  conquered 
country,  and  held  sacred  and  inviolate  when  it  is  ceded  by  treaty,  with  or  without  any  stipu- 
lation to  that  effect;  and  the  laws  of  such  country,  whether  in  writing  or  evidenced  by 
usage  and  custom,  continue  in  force  till  altered  by  the  new  sovereign.  Strother  v.  Lucas,  12 
Pet.,  435;  Tobin  v.  Walkinshaw,  McAL,  102;  American  Ins.  Co.  v.  Canter,  I  Pet.,  542;  Soulard 
V.  United  States,  4  Pet.,  512;  Langdeau  v,  Hanes,  21  Wall.,  521. 

§  8206.  Where  the  territory  and  government  of  a  kingdom  pass  to,  and  become  merged  in, 
the  territory  and  government  of  another  nation,  all  of  its  subjects  pass  also,  though  they  may 
at  the  time  be  living  in  a  foreign  country.  The  tie  which  binds  and  carries  them  is  not  bodily 
presence,  but  allegiance.     Brown  v.  United  States,*  5  Ct.  CI.,  575. 

§  8207.  Cession  of  territory.—  Under  the  rules  of  international  law,  upon  the  cession  of 
territory  to  another  nation,  the  nation  making  it  may  stipulate  that  the  people  of  the  ceded 
territory  shall  have  the  right. to  elect  whether  they  will  retain  their  citizenship  under  the 
former  government  or  not,  and  the  nation  acquiring  the  territory  has  the  right  to  pi*e8cribe  in 
what  way  that  election  shall  be  manifested.     Tobin  v,  Walkinshaw,  McAl.,  193. 

^  8208.  The  king  of  Spain,  in  ceding  Florida  to  the  United  States,  could  not  impart  to  the 
United  States  any  of  his  prerogatives,  and  much  less  would  they  have  any  right  to  take  c  r 
exercise  the  power.  Every  nation  acquiring  territory,  by  treaty  or  otherwise,  must  hold  it 
subject  to  the  constitution  and  laws  of  its  own  government,  and  not  according  to  those  of  the 
government  ceding  it.     Pollard  v.  Hagan,  8  How.,  225. 

§  8209.  Peace  and  ii?ar. —  As  the  state  of  nature  is  a  state  of  peace,  and  not  a  state  of  war, 
the  natural  state  of  nations  is  a  state  of  peace  and  society ;  and  hence  it  is  a  maxim  of  the  la  w 
of  nations,  founded  on  every  principle  of  reason,  justice  and  morality,  that  one  nation  ought 
not  to  do  an  injury  to  another.  As  the  natural  state  of  nations  is  peace  and  benevolence, 
nations  are  morally  bound  to  observe  it.  Peace  and  friendship  must  always  be  presumed 
among  nations,  and  therefore  he  who  founds  a  claim  upon  the  rights  of  war  must  prove  the 
existence  of  a  state  of  war.     Miller  v.  The  Ship  Resolution,  2  Dal.,  8. 

§  8210.  Neutrality. —  The  law  of  nations  required  of  the  United  States  strict  neutrality 
between  Spain  and  Buenos  Ay  res  during  the  war  between  that  nation  and  her  powerful 
colony.    The  Maria  Josepha,*  2  Wheel.  Or.  Cas.,  600.    See  Wab. 
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•  g  8211.  The  sale,  by  a  belligerent,  of  a  war  ship  to  a  neutral  in  a  neutral  port  is  void  by  the 
law  of  nations  as  understood  both  in  America  and  Europe.    The  Georgia,  1  Low.,  97. 

^8212.  A  Spanish  vessel,  having  been  captured  by  a  cruiser  of  the  revolted  province  of 
BuenoH  Ayres,  put  into  a  port  of  the  United  States  in  distress.  She  was  libeled  by  the  Spanish 
consul  in  behalf  of  the  Spanish  owners,  and  by  the  district  court  ordoi'ed  to  be  restored,  on 
the  ground  that  this  government  could  not  recognize  the  commission  under  Buenos  Ayres. 
But  the  circuit  court  dismissed  the  libel,  on  the  ground  that  it  was  not  necessary  to  recognize 
the  independence  of  Buenos  Ayres,  and  that  the  fact,  recognized  by  our  own  executive  in 
many  official  communications,  of  the  existence  of  open  and  solemn  war  between  Spain  and 
that  powerful  colony,  was  sufficient  to  impose  on  us  the  duties  of  neutrality.  Consul  of 
Spain  V.  The  Schooner  CJonception,*  2  Wheel,  Cr.  Cas.,  597. 

^8218.  ConllscatiOD. —  By  the  strict  law  of  nations  a  government  has  a  right,  during 
war  with  another,  to  confiscate  all  movable  property  belonging  to  citizens  of  the  latter  with- 
in its  borders,  and  this  power  of  confiscation  extends  to  debts.  Ware  r.  Hylton,  8  Dal., 
226. 

§3214.  Reprisals. —  The  law  of  nations  does  not  allow  reprisals,  except  in  cases  of  injuries 
supported  and  directed  by  the  state,  and  for  which  justice  is  absolutely  denied  by  the  tribu- 
nals of  the  state  and  lastly  by  the  state  itself.     Reprisals,*  1  Op.  Att^y  Geni,  82. 

§  8215.  Prize. —  It  seems  that  by  the  original  law  of  nations  the  goods  of  an  enemy,  found 
in  the  vessel  of  a  friend,  are  prize  of  war,  and  that  the  goods  of  a  friend,  found  in  the  vessel 
of  an  enemy,  are  free.     The  Nereide,  9  Cr.,  418. 

§  8216.  Belligerent  and  neutral  rights.—  Rules  respecting  belligerent  and  neutral  rights  are 
drawn  from  the  law  of  nations,  and  are  recognized  by  all  the  civilized  and  commercial  states 
of  Europe  and  America.  This  law  is  in  part  unwritten  and  in  part  conventional.  To  ascer- 
tain that  which  is  unwritten,  resort  must  be  had  to  the  great  principles  of  reason  and  justice; 
but  as  these  principles  will  be  differently  understood  by  different  nations  under  different  cir- 
cumstances, we  consider  them  as  being  in  some  degree  fixed  and  rendered  stable  by  a  series 
of  judicial  decisions.  The  decisions  of  the  courts  of  every  country,  so  far  as  they  are  founded 
upon  a  law  common  to  every  country,  will  be  received,  not  as  authority,  but  with  respect. 
The  decisions  of  the  courts  of  every  country  show  how  the  law  of  nations,  m  a  given 
case,  is  understood  in  a  given  country,  and  will  be  considered  in  adopting  the  rule  which  is  to 
prevail  in  this.    Thirty  Hogsheads  of  Sugar  v.  Boyle,  9  Cr.,  197. 

§  8217.  Gonqnest  destroys  Jurisdiction  of  conqnerod  conn  try.— Upon  the  conquest  and 
occupation  of  New  Mexico  by  the  troops  of  the  United  States,  and  the  establishment  of  the 
provisional  government,  the  authority  of  the  Mexican  government,  so  far  as  it  contra- 
vened the  laws  of  such  provisional  government,  and  the  constitution  and  laws  of  the  United 
States,  was  abrogated  and  was  not  revived  upon  the  cessation  of  hostilities,  but  the  provis- 
ional government  continued  in  force  till  superseded  by  the  laws  of  congress.  Leitensdorfer 
r.  Webb,  20  How.,  178. 

§  8218.  It  is  a  principle  of  the  law  of  nations  that  upon  the  conquest  of  a  country  the 
allegiance  of  the  inhabitants  to  their  former  sovereign  is  dissolved,  but  their  relations  to  each 
other  and  their  rights  of  property  remain  undisturbed.  Leitensdorfer  v.  Webb,  20  How.,  177; 
Mitchell  V,  United  States.  9  Pet.,  734. 

g  8219.  Acts  of  pnblic  agent  binding  so  long  as  authority  is  not  revoked.—  It  is  a  rule  of 
international  law  that  where  a  public  agent  has  been  appointed,  as,  for  instance,  to  fix  a  line 
determined  on  by  treaty,  and  the  government  to  whom  he  is  sent  is  notified  of  his  appoint- 
ment, he  continues  in  authority,  and  his  public  acts  bind  his  government,  until  notice  of  the 
cessation  of  his  authority.    Construction  of  Mesilla  Treaty,*  7  Op.  Att*y  OenU,  586. 

g  8220.  In  questions  of  bonndaries,  decisions  of  political  department  followed.—  In  case 
of  a  controversy  between  nations  as  to  boundary  lines,  the  courts  of  a  country  will  follow  the 
decision  of  the  political  department  of  the  government.  A  question  resi)ecting  the  proper 
boundaries  of  nations  is  more  a  political  than  a  legal  question,  and  in  its  discussion  the 
courts  of  every  country  must  respect  the  pronounced  will  of  the  legislature.  Foster  v,  Neil- 
son,  2  Pet..  807. 

^  8221.  The  right  of  expatriation  is  one  given  by  international  law,  though  denied  by  the 
common  law  of  England.     Right  of  Expatriation,*  9  Op.  Att*y  GanU,  838. 

§  8222.  Enlistment  of  foreigners —  By  the  law  of  nations  aliens  might  voluntarily  enlist 
in  the  military  service  of  the  government.  Enlistment  of  Aliens,*  8  Op.  Att*y  Gren*l,  671;  6 
id.,  476. 

g  8228.  Subject  not  affected  by  bad  faith  of  sovereign.—  The  bad  faith  of  a  sovereign 
cannot  be  imputed  to  his  subjects.  So,  the  infraction  of  a  treaty  by  one  of  the  powers  mak- 
ing the  same  can  affect  no  rights  of  one  of  his  subjects  guarantied  thereby.  Jones  r.  Walker,* 
2  Paine,  688. 
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§  8224.  Alien  enemies — Riglit  to  sne.— After  the  treaty  of  peace  with  Great  Britain,  the 
subjects  of  that  kingdom  were  not  alien  enemies  in  the  sense  that  they  could  not  sue  in  our 
courts.     Ibid, 

§8225.  Common  tribunal. —  Sovereign  nations  acknowledge  no  common  tribunal  for 
redress  of  a  breach  of  faith,  and  such  breach  can  never  be  called  into  question,  directly  or 
collaterally,  in  courts  of  justice.     Ibid. 

§8226.  Debts  due  British  subjects. — Debts  due  by  those  who  remained  citizens  of  this 
country  after  the  Revolution  to  British  subjects  were  not  annulled  by  the  dissolution  of  the 
then  existing  government.     Ibid. 

§  8227.  The  state  of  Virginia  had  the  right,  after  the  declaration  of  independence,  to  con- 
fiscate debts  owed  by  its  citizens  to  British  subjects.     Ware  t;.  Hylton,  3  DaL,  222. 

§  8228.  The  defendant  was  a  debtor  of  the  plaintiffs  at  the  outbreak  of  the  Revolution. 
In  1777  the  Virginia  legislature  passed  a  law  for  the  sequestration  of  British  property, 
**  enabling  those  indebted  to  British  subjects  to  pay  off  such  debts,"  providing  that  they  might 
pay  into  the  state  land  office  their  debts  or  any  part  thereof,  receiving  a  certificate  in  the 
name  of  the  creditor  and  delivering  it  to  the  governor,  whose  receipt  should  discharge  him 
from  so  much  of  the  debt.  The  defendant  took  advantage  of  this  act  and  paid  in  a  large 
portion  of  his  debt,  receiving  the  receipt  in  said  act  mentioned.  In  1783  the  legislature  again 
provided  that  no  debt  due  a  British  subject  should  be  recoverable  in  any  court  of  the  state, 
although  assigned  to  one  competent  to  sue  in  the  courts  of  the  state.  In  t7d3,  by  the  treaty  of 
peace  between  Great  Britain  and  the  United  States,  it  was  stipulated  that  "  all  lawful  impedi- 
ments '*  to  the  recovery  of  debts  by  the  subjects  of  either  power  were  thereby  removed.  This 
suit  was  brought  for  the  recovery  of  the  debt  first  mentioned  after  the  treaty  was  made.  The 
defendant  objected  that  the  act  of  1782  disabled  the  plaintiffs  to  sue ;  also  that  the  state  had 
discharged  him  from  a  portion  of  the  debt :  also  that  the  state  liad  sequestered  the  said  debt 
by  the  act  of  1777,  as  the  property  of  a  British  subject,  and  that  the  plaintiffs'  right  of  action 
was  gone.  It  was  held  that  the  act  of  1782  left  British  creditors  under  the  same  disabilities 
that  the  laws  of  war  and  nations  had  already  placed  them,  the  object  of  the  act  being  only 
to  provide  against  fraudulent  and  collusive  assignments ;  that  the  discharge  and  substitution 
under  the  act  of  1777  was  annulled  by  the  treaty  of  peace;  and  that  the  creditors  were  not 
prevented  by  these  acts  from  recovering.    Jones  v.  Walker,*  2  Paine,  668. 

§  3229.  The  control  a  sovereign  has  over  suits  against  him.>-  One  nation  treats  with  the 
citizens  of  another  only  through  their  government.  A  sovereign  cannot  be  sued  in  his  own 
courts  without  his  consent.  His  own  dignity,  as  well  as  the  dignity  of  the  nation  he  repre- 
sents, prevents  his  appearance  to  answer  a  suit  against  him  in  the  courts  of  another  sover- 
eignty, except  in  performance  of  his  obligations  voluntarily  assumed  by  treaty  or  otherwise. 
Hence,  the  citizen  of  one  nation,  wronged  by  the  conduct  of  another  nation,  must  seek  i*e- 
dress  through  his  own  government.  His  sovereign  must  assume  the  responsibility  of  pre- 
senting his  claim,  or  it  need  not  be  considered.  If  this  responsibility  be  assumed,  the  claim 
may  be  prosecuted  as  one  nation  proceeds  against  another,  not  by  suit  in  the  courts,  as  of 
right,  but  by  diplomacy,  or,  if  need  be,  by  war.  It  rests  with  the  sovereign  against  whom 
demand  is  made  to  determine  for  himself  what  he  will  do  in  respect  to  it.  He  may  pay  or 
reject  it;  he  may  submit  to  arbitration,  open  his  own  courts  to  suit,  or  consent  to  a  trial  in 
the  courts  of  another  nation.  All  depends  upon  himself.  United  States  v.  Diekelman,  2  Otto, 
524. 

g  8280.  Constrnction  of  treaties. —  No  construction  of  a  treaty  which  would  impair  tha^ 
security  of  private  property  which  the  laws  and  usages  of  nations  would  have  conferred, 
without  express  stipulation,  is  admissible,  further  than  the  positive  words  require.     Strother 
'  V.  Lucas,  12  Pet.,  488. 

§  8231.  Boundaries. —  It  is  a  part  of  the  general  right  of  sovereignty  belonging  to  inde- 
pendent nations  to  establish  and  fix  the  disputed  boundaries  between  their  respective  terri- 
tories; and  the  boundaries  so  established  and  fixed  by  compact  between  nations  become 
conclusive  upon  all  the  subjects  and  citizens  thereof,  and  bind  their  rights,  and  are  to  be 
treated,  to  all  intents  and  purposes,  as  the  true  and  real  boundaries.  Poole  v.  Fleeger,  11  Pet, 
209. 

§  8282.  Rigrht  to  discharge  contracts.^  It  seems  that  a  sovereign  state,  and  one  of  the 
states  of  the  Union,  if  the  latter  were  not  restrained  by  constitutional  prohibitions,  might, 
in  virtue  of  sovereignty,  act  upon  contracts  of  its  citizens,  wherever  made,  and  discharge 
them,  by  denying  a  right  of  action  in  its  courts.  But  the  validity  of  such  contracts  as  were 
made  out  of  the  sovereignty  or  state  would  exist  and  continue  everywhere  else,  according  to 
the  lex  loci  contraetua.    Suydam  v.  Broad nax,  14  Pet.,  74. 

See  the  cross-references  at  the  beginning  of  the  subject. 

732 


CONSTITUTIONS  — CONSULS  AND  MINISTERS.— IN -GENERAL.        §g  1-8. 

CONSTITUTIONS. 

See  CONBTITUTION  AND  LAWS, 


CONSTRUCTION. 

See  BvLLA  AND  Notes;  Constitution  and  Laws;  Contracts.    Of  Statutes,  see  Constitution 

AND  Laws,  XIII,  5.    Of  Wills,  see  Estates  of  Dboedents. 


CONSTRUCTIVE  DELIVERY. 

See  Cabbiebs;  Sales. 


CONSTRUCTIVE  NOTICE. 

To  Purchaser,  see  Land-,  Notice. 


CONSULS  AND  MINISTERS. 

[See  Harituce  Law.] 


L  In  General,  §§  1-103. 
II.  Offenses  Affecting  Ministers,  gg  108-113. 
III.  Consular  Courts,  §§  1 14-136. 

I.  In   General. 
SniOCART  —  Ptnoers,  §§  1-5.—  Compensation,  %  6.—  Priveleges,  §  7.—  Suits  against,  §§  8,  9. 

§  1.  Judicial  power  is  not  incident  to  the  office  of  a  consul,  but  depends  upon  treaties  with 
the  nation  to  which  he  is  accredited  and  the  laws  of  the  state  which  he  represents.  Dainese 
v.  Hale,  §§  10-1^.    See  §g  54-59,  180-186. 

§  2.  The  courts  do  not  take  judicial  notice  of  the  judicial  powers  and  functions  of  minis- 
ters and  consuls  to  foreign  nationa,  so  far  as  the  same  depend  upon  foreign  laws.     Ibid. 

§  8.  Prussian  consuls  to  the  United  States  have,  under  the  treaty  of  Hay  1, 182S,  sole  juris- 
diction over  controversies  between  the  master  and  seamen  of  a  Prussian  ship,  and  the  court 
refused  to  interfere  where  the  consul  of  the  North  Oerman  Union  had  decided  in  a  cause  be- 
fore him  that  a  crew  had  forfeited  their  wages,  and  the  crew  upon  his  requisition  had  been 
imprisoned  as  deserters,  for  leaving  the  vessel  and  going  on  shore  against  the  will  of  the 
master.    The  Elwine  Kreplin,  g§  16-19. 

S  4.  The  United  States  district  court  has  no  jurisdiction  to  pronounce  upon  the  validity  of 
the  proceedings  of  a  Prussian  consul,  under  said  treaty,  in  a  controversy  between  master  and 
crew  of  a  Prussian  ship.    IhidL 

§  5.  A  great  distinction  is  observed  between  consuls  to  Mohammedan  and  consuls  to  Chris- 
tian countries,  both  in  the  powers  intrusted  to  them  and  the  duties  with  which  they  are 
chaiged.    Mahoney  v.  United  States,  g§  20-24. 

g  0.  A  was  appointed  consul  at  Algiers  after  that  city  ceased  to  belong  to  a  power  of 
Turkey  and  became  subject  to  France.  Held,  that  under  the  acts  of  congress  of  May  1,  1810, 
March  1,  1855,  and  August  18,  1856,  he  was  not  entitled  to  any  salary  as  compensation  for  his 
services.    Ibid, 

§  7.  A  consul  is  not  entitled,  by  the  laws  of  nations,  to  the  privileges  or  immunities  of  an 
ambassador  or  public  minister.    Gittings  v.  Crawford,  §§  25-29.     See  ^  76-79. 

g  8.  The  constitutional  grant  of  jurisdiction,  in  suits  affecting  ambassadors  or  other  public 
ministers  and  consuls,  to  the  supreme  court,  does  not  exclude  or  prohibit  the  jurisdiction  of 
the  United  States  district  courts  in  cases  against  consub  and  vice-consuls  conferred  by  the 
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act  of  congress  of  September  24,  1789,  section  9,  as  was  held  in  an  action  against  a  consul 
upon  a  promissory  note.    IbidL 

§  9.  Foreign  consuls  may  be  sued  in  the  United  States  courts  by  a  citizen  of  the  nation  they 
represent,  even  if  it  becomes  necessary  to  pass  upon  the  proper  exercise  of  their  duties;  and 
where  illegal  fees  have  been  paid  to  a  consul,  under  protest,  the  same  may  be  recovered  back. 
Lorway  v,  Lousada,  §g  80-84.    See  g§  80-88. 

[Notes.— See  §§  35-102.  J 

DAINESC  V.  HAL£. 
(1  Otto,  13-21;  8  Chicago  Legal  News,  97.    1875.) 

Errob  to  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Factts. —  This  was  an  action  for  the  value  of  personal  prop- 
erty, attached  in  a  cause  between  citizens  of  the  United  StatQ3,  not  at  the  time 
residents  of  or  sojourners  within  the  Turkish  dominions,  of  which  the  defend- 
ant, as  consul-general  of  the  United  States  in  Egypt,  took  jurisdiction.  The 
defense  was  that  the  defendant,  as  consul-general,  exercised  the  functions  and 
duties  of  a  minister,  and  took  cognizance  of  the  cause  and  issued  the  attach- 
ment by  virtue  of  the  judicial  functions  and  powers  with  which  he  was  clothed 
bv  the  law  of  nations  and  the  laws  of  the  United  States,  over  citizens  of  the 
United  States  resident  in  Egypt,  to  which  a  general  demurrer  was  interposed. 

§  10.  Judicial  powers  are  not  necessarily  incident  to  the  office  of  consuL 

Opinion  by  Mr.  Justice  Bradley. 

The  defendant,  by  his  plea,  asked  the  court  to  take  judicial  notice  that  his 
official  character  gave  him  the  jurisdiction  which  he  assumed  to  exercise. 
Could  the  court  do  this?  Can  this  court  do  it?  It  cannot  be  contended  that 
every  consul,  by  virtue  of  his  office,  has  power  to  exercise  the  judicial  func- 
tions claimed  by  the  defendant,  for  it  is  conceded  that  this  is  not  the  case  in 
Christian  countries.  And  whilst,  on  the  other  side,  it  is  also  conceded  that  in 
Pagan  and  Mahometan  countries  it  is  usual  for  the  ministers  and  consuls  of 
European  states  to  exercise  judicial  functions  as  between  their  fellow-subjects 
or  citizens,  it  clearly  appears  that  the  extent  to  which  this  power  is  exercised 
depends  upon  treaties  and  Jaws  regulating  such  jurisdiction.  The  instructions 
given  by  the  British  foreign  offlca  to  their  consuls  in  the  Levant  in  1844,  as 
quoted  by  Mr.  Phillimore,  do  not  claim  anything  more.  They  say:  "The  right 
of  British  consular  officers  to  exercise  any  jurisdiction  in  Turkey  in  matters 
which  in  other  countries  come  exclusively  under  the  control  of  the  local  magis- 
tracy depends  originally  on  the  extent  to  which  that  right  has  been  conceded 
by  the  sultans  of  Turkey  to  the  British  crown;  and,  therefore,  the  right  is 
strictly  limited  to  the  terms  in  which  the  concession  is  made.  The  right  de- 
pends, in  the  next  place,  on  the  extent  to  which  the  queen,  in  the  exercise  of 
the  power  vested  in  her  majesty  by  act  of  parliament,  may  be  pleased  to 
grant  to  any  of  her  consular  servants  authority  to  exercise  jurisdiction  over 
British  subjects."     Int.  Law,  vol.  II,  p.  273,  sec.  276. 

§  11.  The  judicial  power  of  a  consul  depends  upon  the  treaties  hetioeen  the 
nations  conce7med,  and  the  laws  of  the  nation  which  he  represents. 

Historically,  it  is  undoubtedly  true,  as  shown  by  numerous  authorities  quoted 
by  Mr.  Warden  in  his  treatise  on  "  The  Origin  and  Nature  of  Consular  Estab- 
lishments," that  the  consul  was  originally  an  officer  of  large  judicial  as  well  as 
commercial  powers,  exercising  entire  municipal  authority  over  his  countrymen 
in  the  country  to  which  he  was  accredited.     But  the  changed  circumstances  of 

Europe,  and  the  prevalence  of  civil  order  in  the  several  Christian  states^  have 
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had  the  effect  of  greatly  modifying  the  powers  of  the  consular  office;  and  it 
may  now  be  considered  as  generally  true,  that,  for  any  judicial  powers  which 
may^  be  vested  in  the  consuls  accredited  to  any  nation,  we  must  look  to  the 
express  provisions  of  the  treaties  entered  into  with  that  nation,  and  to  the  laws 
of  the  states  which  the  consuls  represent. 

§  1 2.  Judicial  powers  of  United  States  consuls  in  Turkey  under  the  treaty 
of  1830  and  acts  of  congress  to  carry  same  into  efect 

The  transactions  which  are  the  subject  of  this  suit  took  place  in  1864,  and 
the  powers  of  our  consul-general  in  Egypt  at  that  time  must  be  regulated  by  the 
treaties  with  Turkey  and  by  the  laws  of  the  United  States  then  in  force.  The 
first  treaty  between  the  United  States  and  the  Ottoman  Porte  was  concluded 
in  1830,  and,  amongst  other  things,  it  provided,  in  article  III,  that  ^'  American 
merchants  established  in  well-defended  states  of  the  Sublime  Porte  for  pur- 
poses of  commerce  shall  not  be  disturbed  in  their  affairs,  nor  shall  they  be 
treated  in  any  way  contrary  to  established  usages."  By  article  IV,  it  was 
further  provided  as  follows:  ^*  If  litigations  and  disputes  should  arise  between 
the  subjects  of  the  Sublime  Porte  and  citizens  of  the  United  States,  the  parties 
shall  not  be  heard,  nor  shall  judgment  be  pronounced,  unless  the  American 
dragoman  be  present.  Causes  in  which  the  sum  may  exceed  five  hundred 
piasters  shall  be  submitted  to  the  Sublime  Porte,  to  be  decided  according  to 
the  laws  of  equity  and  justice.  Citizens  of  the  United  States  of  America, 
quietly  pursuing  their  commerce,  and  not  being  charged  or  convicted  of  any 
crime  or  offense,  shall  not  be  molested;  and,  even  when  they  may  have  com- 
mitted some  offense,  they  shall  not  be  arrested  and  put  in  prison  by  the  local 
authorities,  but  they  shall  be  tried  by  their  minister  or  consul,  and  punished 
according  to  their  offense,  following,  in  this  respect,  the  usage  observed  towards 
other  Franks." 

In  1848  an  act  of  congress  was  passed,  entitled  '^  An  act  to  carry  into  effect 
certain  provisions  in  the  treaties  between  the  United  States  and  China  and  the 
Ottoman  Porte,  giving  certain  judicial  powers  to  ministers  and  consuls  of  the 
United  States  in  those  countries."  9  Stat.,  276.  A  treaty  had  been  made 
with  China  in  1844,  conceding  to  the  authorities  of  the  United  States  full  civil 
and  criminal  jurisdiction  between  citizens  of  the  United  States  in  that  country. 
The  law  was  passed  in  reference  to  this  treaty  and  to  that  with  the  Ottoman 
Porte  before  cited.  This  act  contained  regulations  as  to  the  mode  of  exercis- 
ing the  judicial  powers  stipulated  for  in  the  treaty  with  China.  It  conferred 
these  powers  upon  the  resident  commissioner  and  consuls  respectively,  and  au- 
thorized them  to  adjudicate  in  accordance  with  the  laws  of  the  United  States 
and  the  common  law,  supplemented,  when  these  were  insufficient,  by  decrees  and 
regulations  to  be  made  by  the  commissioner  himself.  The  commissioner,  with 
the  advice  of  the  consuls,  was  to  prescribe  the  forms  of  process  and  proceeding. 
By  the  twenty-second  section  of  the  act,  its  provisions,  so  far  as  related  to 
crimes  committed  by  citizens  of  the  United  States,  were  extended  to  Turkey 
under  the  treaty  of  1830,  to  be  executed  by  the  ministers  and  consuls  of  the 
United  States  in  that  country,  who  were  ex  officio  vested  with  the  powers  given 
by  the  act  to  similar  officials  in  China,  so  far  as  regarded  the  punishment  of 
crime. 

It  is  evident  that  this  act  failed  to  confer  upon  the  consuls  of  the  United 
States  in  Turkey  any  power  to  exercise  judicial  functions  in  civil  cases,  what- 
ever may  have  been  the  scope  and  intention  of  the  treaty  of  1830.    Whilst  it 

may  be  true  that  the  expression,  in  the  third  article  of  the  treaty,  that  Ameri- 
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caa  merchants  shall  not  be  disturbed  in  their  affairs,  nor  treated  contrary  to 
established  usages,  was  understood  to  and  did  confer  upon  American  merchants 
the  same  privileges  of  exterritoriality  enjoyed  by  the  subjects  of  other  Christian 
nations,  the  act  of  1848  did  not  assume  to  enforce  such  a  construction  of  it. 
But,  in  1860,  another  act  was  passed  to  carry  into  effect  a  new  treaty  made 
with  China  in  1858,  and  other  treaties  made  with  Japan,  Siam,  Persia  and  other 
countries  (12  Stat,  72),  by  which  very  full  and  explicit  regulations  were  again 
made  in  reference  to  the  exercise  of  judicial  powers  by  ministers  and  consuls 
of  the  United  States  in  those  countries.  Bv  the  twentv^first  section  of  this 
act,  the  same  declaration  was  made  as  in  the  twenty-second  section  of  the  act 
of  1848  in  reference  to  the  criminal  jurisdiction  to  be  exercised  by  the  minister 
and  consuls  of  the  United  States  in  Turkey,-and  a  clause  was  added,  giving 
them  civil  jurisdiction  also,  as  follows:  '^  who  [referring  to  such  minister  and 
consuls]  are  hereby  ex  officio  vested  with  the  powers  herein  conferred  upon  the 
minister  and  consuls  in  China,  for  the  purposes  above  expressed,  so  far  as  re- 
gards the  punishment  of  crime;''  adding,  ^^and  also  for  the  exercise  of  juris- 
diction in  civil  cases  wherein  the  same  is  permitted  by  the  laws  of  Turkey,  or 
its  usages  in  its  intercourse  with  the  Franks  or  other  foreign  Christian  nations.'' 
So  far,  then,  as  the  true  construction  of  the  treaty  of  1830  would  permit  the 
exercise  of  civil  jurisdiction  by  our  consuls,  the  act  of  1860  authorized  it  to  be 
exercised,  and  supplied  all  the  regulations  necessary  for  that  purpose. 

§  18.  under  the  treaty  of  1862. 

In  1862  another  treaty  was  entered  into  with  the  Ottoman  Porte,  by  which, 
after  confirming  all  such  parts  of  the  treaty  of  1830  as  were  not  abrogated  or 
changed,  amongst  other  things  it  was  provided,  in  article  I,  as  follows:  '^  All 
rights,  privileges  or  immunities  which  the  Sublime  Porte  now  grants  or  may 
hereafter  grant  to,  or  suffer  to  be  enjoyed  by,  the  subjects,  ships,  commerce  or 
navigation  of  any  foreign  power,  shall  be  equally  granted  to,  and  exercised  and 
enjoyed  by,  the  citizens,  vessels,  commerce  and  navigation  of  the  United  States 
of  America."  If,  therefore,  it  be  true,  as  laid  down  by  writers  and  public  docu- 
ments, that  the  subjects  of  other  Christian  nations  have  and  enjoy  in  Turkey 
the  right  to  have  their  civil  controversies  decided  by  their  own  minister  and 
consuls,  it  would  seem  clear  that,  under  the  treaty  of  1862,  if  not  under  that 
of  1830,  the  same  right  is  guarantied  to  citizens  of  the  United  States. 

§  1 4.  — —  legislation  ie  not  required  to  give  effect,  as  law^  to  treaties. 

But  it  is  objected  that,  in  1864,  no  act  had  been  passed  by  congress  to  carry 
the  last  treaty  into  effect.  Such  an  act  was  passed  in  1866,  simply,  however, 
extending  to  Egypt  and  the  consul-general  there  the  provisions  of  the  act  of 
1860.  Sec.  11  of  Appropriation  Bill  (14  Stat.,  322).  This  clause  was  probably 
adopted  merely  to  obviate  any  doubt  on  the  subject.  For  as  treaties  made 
under  the  authority  of  the  United  States  are,  by  the  constitution,  declared  to 
be  part  of  the  supreme  law  of  the  land,  when  they  are  complete  in  themselves, 
and  need  no  supplemental  legislation  to  carry  them  into  effect,  such  legislation 
is  not  necessary  for  the  purpose  of  giving  them  force  and  validity.  So  far  as 
relates  to  the  jurisdiction  in  question,  this  is  the  character  of  the  treaty  of  1862, 
taken  in  connection  with  the  act  of  1860.  The  act  gave  the  jurisdiction  so  far 
as  usage  in  Turkey  would  permit  it.  The  treaty  secured  the  consent  of  tte 
Turkish  government  to  its  exercise.  The  state  department  of  the  United  States 
ssems  to  have  regarded  the  treaty  of  1830  as  establishing  the  jurisdiction  in 
question.  In  the  instructions  contained  in  the  '^  Consuls'  Manual,"  promol- 
gated  by  the  department  in  December,  1862  (adopting  the  learned  opinion  of 
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Attorney-General  Cusbing,  dated  October  23,  1655),  it  is  said  tbat  the  acts  of 
<5ongress  of  1848  [and  1860]  provide  in  terms  for  the  exercise  of  judicial  author- 
ity by  ministers  and  consuls  in  Turkey  only  so  far  as  regards  the  punishment 
of  crime,  leaving  the  question  of  civil  jurisdiction  to  stand  upon  treaties  or  the 
peculiar  public  law  of  the  Levant.  §  165.  And  after  referring  to  the  lan- 
guage of  article  III  of  the  treaty  of  1830,  which  stipulated  tbat  "American 
merchants  established  in  the  well-defended  states  of  the  Sublime  Porte  for 
purposes  of  commerce  .  .  .  shall  not  be  disturbed  in  their  affairs,  nor  shall 
they  be  treated  in  any  way  contrary  to  established  usages,"  and  conceding  that 
its  construction  might  admit  of  discussion,  the  following  conclusions  were, 
nevertheless,  reached : 

"  As  to  all  civil  affairs  to  which  no  subject  of  Turkey  is  a  party,  Americans 
are  wholly  exempt  from  the  local  jurisdiction;  and  in  civil  matters,  as  well  as 
•criminal,  Americans  in  Turkey  are  entitled  to  the  benefit  of  '  the  usage  observed 
towards  other  Franks.'  .  .  .  The  phrase  in  the  second  article  engages  that 
citizens  of  the  United  States  in  Turkey  shall  not  be  '  treated  in  any  way  con- 
trary to  established  usages.'  The  ^established  usages'  are  the  absolute  exemp- 
tion of  all  Franks,  in  controversies  among  themselves,  from  the  local  jurisdiction 
of  the  Porte. 

''The  general  doctrine  thus  in  force  in  the  Levant,  of  the  exterritoriality  of 
foreign  Christians,  has  given  rise  to  a  complete  system  of  peculiar  municipal 
and  legal  administration,  consisting  of: 

''  1.  Turkish  tribunals  for  questions  between  subjects  of  the  Porte  and  foreign 
Christians. 

''  2.  Consular  courts  for  the  business  of  each  nation  of  foreign  Christians. 

'*  3.  Trial  of  questions  between  foreign  Christians  of  different  nations  in  the 
consular  court  of  the  defendant's  nation. 

''  4.  Mixed  tribunals  of  Turkish  magistrates  and  foreign  Christians,  at  length 
substituted  in  part  for  oases  between  Turks  and  foreign  Christians. 

''  5.  Finally,  for  causes  between  foreign  Christians,  the  substitution  at  length 
of  mixed  tribunals  in  place  of  the  separate  courtSy--^an  arrangement  introduced 
first  by  the  legations  of  Austria,  Great  Britain,  France  and  Russia,  and  then 
tacitly  acceded  to  by  the  legations  of  other  foreign  Christian  nations."  Con- 
suls' Manual  of  December,  1862,  §§  169-171. 

These  conclusions,  being  publicly  issued  by  the  proper  executive  department 
of  the  government  for  the  instruction  and  guidance  of  our  consuls,  are  entitled 
to  the  highest  respect  in  construing  the  statutes  and  treaties  upon  which  their 
powers  depend.  And  in  view  of  the  confirmatory  as  well  as  independent 
offect  of  the  act  of  1860,  and  the  treaty  of  1862,  we  have  no  doubt  that,  in 
1864,  when  the  transactions  in  question  took  place,  the  minister  and  principal 
consuls  of  the  United  States  in  Turkey  (including  the  consul-general  in  Egypt) 
had  all  such  jurisdiction  in  civil  causes  between  citizens  of  the  United  States 
as  was  permitted  by  the  laws  of  Turkey,  or  its  usages  in  its  intercourse  with 
other  Christian  nations. 

§  15.  The  laws  of  a  foreign  country  must  he  specially  pleaded,  (a) 

But  here  we  are  met  by  a  difficulty  arising  from  the  extreme  generality  of 
the  defense  set  up  in  the  plea.  What  are  the  laws  of  Turkey  and  its  usages  in 
its  intercourse  with  other  Christian  nations,  in  reference  to  the  powers  allowed 
to  be  exercised  by  their  public  ministers  and  consuls  in  judicial  matters?  The 
plea  does  not  inform  us.     It  leaves  the  court  to  infer  or  to  take  judicial  knowl- 

(a>  BeTening  Dainese  v.  Hale,*  1  MacAxth.,  86. 
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edge  of  those  laws  and  usages.  Bat  can  it  do  this?  Foreign  laws  and  usages 
are,  as  to  us,  matters  of  fact,  and  not  matters  of  law ;  and  although  the  court 
may  take  judicial  cognizance  of  many  matters  of  fact  of  public  importance, 
yet  of  foreign  laws  and  customs,  which  are  multiform  and  special  in  their  char- 
acter, it  would  be  very  dangerous  for  it  to  do  so,  at  least  without  having  bad 
them  brought  to  its  attention  and  knowledge  by  previous  adjudications  or 
proofs.  The  general  fact  that  public  ministers  and  consuls  of  Christian  states 
in  Turkey  exercise  jurisdiction  in  civil  matters  between  their  fellow-citizens  or 
subjects,  might  be  assumed  as  sufficiently  attested  by  the  works  on  interna- 
tional law  and  the  acts  and  instructions  of  our  own  government.  But  the  pre- 
cise extent  of  this  jurisdiction  is  unknown  to  us.  Whether  it  applies  to  any 
but  residents  in  Turkey,  or  to  travelers  as  well;  whether  to  persohs  not  in  the 
country  at  all,  but  having  property  there,  or  claims  against  persons  who  are 
there;  whether  to  cases  like  the  present,  where  neither  party  resides  in  Turkey, 
or  is  sojourning  there,  are  questions  which  are  not  answered  by  the  ordinary 
statements  made  in  reference  to  this  jurisdiction.  As  the  power  of  the  consuls 
of  the  United  States,  according  to  the  treaties  and  laws  as  they  stood  in  1864, 
depended  on  the  laws  or  usages  of  Turkey,  those  laws  or  usages  should  have 
baen  pleaded  in  some  manner,  however  briefly,  so  that  the  court  could  have 
seen  that  the  case  was  within  them;  for  failing  to  do  this,  the  plea  was  defect- 
ive in  substance,  and  judgment  should  have  been  rendered  for  the  plaintiflF  on 
the  demurrer. 

The  judgment  of  the  supreme  court  of  the  District  of  Columbia  must  be 
reversed,  and  the  cause  remanded  with  directions  to  allow  the  defendant  to 
amend  his  plea  on  payment  of  costs. 

THE  ELWINE  KREPUN. 
(Circuit  Court  for  New  York:  9  Blatohford,  48&-447.    1^72.) 

« 

Opinion  by  Woodbuff,  J. 

Statemknt  of  Fact's. —  By  the  tenth  article  of  the   treaty  made  by  the 
United  States  with  the  king  of  Prussia,  on  the  1st  of  May,  1828  (8  U.  S.  Stat 
at  I^rge,  378,  382),  it  is  provided  that  ^'  the  consuls,  vice-consuls  and  commer- 
cial agents,"  —  which  each  of  the  parties  to  the  treaty  is  declared  entitled  to 
have  in  the  ports  of  the  other  —  "shall  have  the  right,  as  such,  to  sit  as  judges 
and  arbitrators,  in  such  differences  as  may  arise  between  the  captains  and  crews 
of  th^  vessels  belonging  to  the  nation  whose  interests  are  committed  to  their 
charge,  without  the  interference  of  the  local  authorities.     ...     It  is,  how- 
ever, understood  that  this  species  of  judgment  or  arbitration  shall  not  deprive 
the  contending  parties  of  the  right  they  have  to  resort,  on  their  return,  to  the 
judicial  authority  of  their  country."     To  this  general  rule  there  is  a  qualifica- 
tion :  ''  Unless  the  conduct  of  the  crews,  or  of  the  captain,  should  distnrb  the 
order  or  tranquillity  of  the  country,  or  the  said  consuls,  vice-consuls  or  com- 
mercial agents  should  require  their  assistance"  (the  assistance  of  the  local 
authorities) 'Ho  cause  their  decisions  to  be  carried  into  effect  or  supported." 
This  treaty  is,  by  the  constitution  of  the  United  States,  the  law  of  the  land, 
and  the  courts  of  justice  are  bound  to  observe  it.     When  a  case  arises  which  is 
within  this  provision  of  the  treaty,  jurisdiction  thereof  belongs  to  the  consal, 
vice-consul  or  commercial  agent  of  the  nation  whose  interests  are  committed 
to  his  charge,  and  with  the  exercise  of  that  jurisdiction  the  local  tribunals  are 
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not  at  liberty  to  interfere,  unless  such  consul,  vice-consul  or  commercial  agent 
requires  their  assistance  to  cause  their  decision  to  be  carried  into  effect  or 
supported. 

In  the  present  case,  the  mate  and  several  of  the  crew  of  the  barque  Elwino 
Kreplin  prosecuted  their  libels  against  the  vessel,  in  the  district  court,  for  the 
recovery  of  wages  alleged  to  be  due  to  them,  which  the  master  of  the  ves- 
sel denied  to  be  due,  upon  various  grounds;  and  the  vessel  was  attached 
to  answer.  The  roaster  of  the  barque,  intervening  for  the  interest  of  the 
owner,  sets  up,  in  his  answer,  various  grounds  of  defense  to  the  claim,  some 
of  which  arise  under  the  laws  of  Prussia;  and,  especially,  he  invokes  the 
protection  of  the  treaty  above  mentioned,  and  denies  the  jurisdiction  of  the 
district  court,  alleging,  moreover,  that  the  matter  in  difference  —  the  claim  of 
the  libelants  for  wages  —  has  already,  in  fact,  been  adjudicated  by  the  Prus- 
sian consul  at  the  port  of  New  York.  Before  the  cause  was  tried  in  the 
district  court,  the  consul-general  of  the  Korth  German  Union  presented  to  the 
district  court  his  formal  protest  against  the  exercise  of  jurisdiction  by  that 
court  in  the  matter  in  difference.  He  invoked  therein  the  treaty  above  referred 
to,  and  claimed  exclusive  jurisdiction  of  such  matter  in  difference;  and  he 
also  declared,  that,  before  the  filing  of  the  libel,  the  said  matter  had  been 
adjudicated  by  him,  and  insisted  that  his  adjudication  was  binding  between 
the  parties,  and  could  only  be  reviewed  by  the  judicial  tribunals  of  Prussia. 

The  barque  is  a  Prussian  vessel,  the  mate  and  crew  are  Pmssian  seamen, 
who  shipped  in  Prussia,  under  and  with  express  reference  to  the  laws  of 
Prussia,  referred  to  in  the  shipping  articles,  and  it  should  be  assumed  that  the 
treaty  which  binds  this  nation  and  its  citizens  and  seamen  binds  also  Prussia 
and  her  subjects  and  seamen.  The  consul-general  of  the  Korth  German  Union 
is  commissioned  by  the  king  of  Prussia,  and,  by  certificate  of  the  secretary  of 
state  of  the  United  States,  under  the  seal  of  that  department,  it  appears  that 
the  executive  department  of  the  United  States  recognizes  the  consuls  of  the 
North  German  Union  as  consuls  of  each  one  of  the  sovereign  states  composing 
that  Union,  ^^  the  same  as  if  they  bad  been  commissioned  by  each  one  of  such 
states."  The  kingdom  of  Prussia  is  one  of  the  states  composing  the  North 
German  Union.  The  treaty  does  not  require  that  the  consuls,  vice-consuls, 
etc.,  should  bear  any  specific  name.  It  is  sufiicient  that  the  ^Mnterests"  of 
Prussia  ^'are  committed  to  their  charge,"  and  quite  sufficient  that  the  govern- 
ment of  the  United  States,  by  its  executive,  recognizes  the  consul  as  consul  of 
the  kingdom  of  Prussia. 

The  discussion  of  the  case  at  the  hearing  on  the  appeal  was,  on  the  part  of 
the  libelants,  very  largely  devoted  to  the  merits  of  the  claim  for  wages,  upon 
principles  applicable,  it  may  be,  to  the  subject,  if  no  such  treaty  was  in  force, 
and  under  decisions  of  our  courts  in  reference  to  the  rights  and  duties  of  sea- 
man and  master,  the  effect  of  the  misconduct  of  either  upon  the  obligation  of 
the  other,  for  the  purpose  of  showing  that  the  treatment  of  the  libelants  by 
the  master  exonerated  them  from  their  duty  to  serve  according  to  the  terms  of 
the  shipping  articles,  and  also  from  all  others  of  its  stipulations,  even  from  such 
as  arise  from  the  laws  of  Prussia  forming  a  part  of  the  terms,  stipulations  and 
conditions  which  enter  into  the  relation  of  the  crew  to  the  master  and  owners, 
and  to  the  vessel.  That  discussion  was  very  full,  and  was  presented  in  argu- 
ment with  great  ability  by  the  counsel  for  the  libelants.  With  most  of  the 
rules  of  law  invoked  by  the  counsel,  when  considered  apart  from  and  inde- 
pendent of  any  treaty  stipulation,  the  claimants  have  no  contest;  and  they  are, 
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no  doubt,  settled  by  the  cases  cited.  But  the  prior  question  of  jurisdiction 
must  be  determined  before  it  is  competent  even  to  inquire  into  the  merits  of 
the  libelants'  claim  to  recover  their  wages. 

§  1 6.  The  master  of  a  foreign  vessel  is^  in  an  American  port^  the  representative 
of  the  vessel  and  its  owners. 

In  the  first  instance^  it  would  seem  clear  that  a  claim  of  the  crew  of  a 
Prussian  vessel  to  recover  wages  which  the  master  of  the  vessel  either  denied  to 
be  due,  or  refused  to  pay,  was,  par  eminence^  a  matter  in  difference  between  the 
captain  and  crew,  of  which,  by  the  very  terms  of  the  treaty,  the  Prussian  consul 
or  vice-consul  had  jurisdiction,  as  judge  or  arbitrator,  to  determine,  "  without 
the  interference"  of  the  courts  of  this  country;  and  such  jurisdiction,  when  it 
exists,  is,  by  such  terms  as  these,  exclusive.  It  is,  however,  claimed  that  the 
present  cause  is  not  at  all  embraced  within  the  treaty,  for  the  reason  that  it  is 
a  proceeding  in  rem  to  enforce  a  maritime  lien  upon  the  vessel  itself,  and  not 
a  difference  between  the  captain  and  crew;  and,  also,  because  the  Prussian 
consul  has  no  power  to  conduct  and  carry  into  effect  a  proceeding  in  rem  for 
the  enforcement  of  such  a  lien.  The  treaty  can  receive  no  such  narrow  and 
technical  construction.  The  master  is  the  representative,  in  this  port,  of  the 
vessel,  and  of  all  the  interests  concerned  therein.  He  is  plainly  so  regarded  in 
the  treaty.  The  matter  in  difference  in  this  cause  is  the  claim  for  wages.  That 
arises  l^etween  the  crew  and  the  master,  either  as  master  or  as  the  representa- 
tive here  of  vessel  and  owners.  It  is  precisely  that  which  is  in  litigation  in 
this  case.  The  lien,  and  the  proceeding  in  rem  against  the  vessel,  appertain  to 
the  remedy,  and  only  to  the  remedy.  The  very  first  step  in  this  cause  is  to 
settle  the  matter  in  dispute.  If  the  claim  be  established,  then,  as  incident  to  the 
right  to  the  wages,  the  lien  and  its  enforcement  against  the  vessel  follow.  The 
district  court  can  have  no  jurisdiction  of  the  lien,  nor  jurisdiction  to  enforce  it^ 
it  it  has  no  jurisdiction  of  the  difference  or  dispute  touching  the  claim  for 
wages.  To  hold  that  the  jurisdiction  of  the  consul  is  confined  to  cases  in  which 
there  is  no  maritime  lien,  and  in  which  no  libel  of  the  vessel  could,  apart  from 
the  treaty,  be  maintained,  is  to  take  from  the  treaty  very  much  of  its  substance. 
The  existence  of  any  lien,  and  of  any  right  to  charge  the  vessel,  is  in  difference 
here.  To  say  that  the  treaty  gives  the  consul  jurisdiction  of  claims  against  the 
master  in  personam,  and  does  not  include  a  claim  to  remove  the  vessel  itself 
from  his  custody,  as  the  owner  pro  hoc  vice^  or  as  the  representative  of  all  the 
interests  therein,  that  the  voyage  may  be  broken  up,  and  the  vessel  sold  for  the 
wages  of  the  crew,  and  that  an  effort  by  judicial  proceeding,  to  do  this,  is  not 
included  ih  the  terms,  a  difference  arising  between  captain  and  crew,  seems  to 
me  to  destroy  the  very  substance  of  the  stipulation,  and  defeat  its  obvious  pur- 
pose, to  confine  both  masters  and  crews  of  Prussia  to  the  rights  and  obliga- 
tions of  the  Prussian  law,  and  compel  obedience  to  its  mandates.  And,  be  it 
observed,  the  treaty  gives  the  same  'protection  to,  and  requires  the  like  obe- 
dience by,  the  masters  and  crews  of  vessels  of  the  United  States.  It  does  not 
add  to  the  legal  reasons  for  this  view,  but,  if  a  vessel  of  the  United  States  were 
sold  in  a  port  in  Prussia,  to  pay  the  wages  of  its  crew,  alleged  by  the  master 
not  to  be  payable,  and  in  repudiation  of  any  right  of  the  United  States  consal 
at  that  port  to  act  as  judge  or  arbitrator  upon  that  claim,  it  would  at  least 
stimulate  our  quickness  of  apprehension  to  discover,  and  would  incline  us  to 
insist  that  the  treaty  intended  to  protect  our  ship-owners  against  the  applica- 
tion of  foreign  laws,  and  the  decisions  of  foreign  courts  to  our  vessels  and  the 

relations  of  the  master  and  crews  thereof. 
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§  1 7.  Powers  of  a  Prussian  consul  under  the  treaty  of  May  1^  1828. 

To  the  suggestion  that  the  consul  has  no  power  to  enforce  the  maritime  lien, 
and  cause  the  vessel  to  be  sold  to  satisfy  the  wages,  if  he  should  find  that 
wages  are  due  and  payable,  it  is  sufficient  to  say  that  the  treaty  has  been  de- 
liberately entered  into,  and  has  become  the  law  for  both  nations.  Each  pre- 
ferred to  employ  its  own  officers.  The  power  given  to  consuls  to  act  as 
judge  or  arbitrator  is  not  made  final.  The  parties  have  the  right  of  resort 
to  the  tribunals  of  their  own  country  without  being  concluded  by  the  decisions 
of  the  consul.  This  was  deemed  a  sufficient  protection,  and  to  afford,  for  the 
time  being,  a  sufficient  remedy  to  both  master  and  crew ;  and  it  is  not  for 
this  court  to  say  that  the  remedy  here,  by  attachment  of  the  vessel,  will  be 
more  efficient  and  useful,  and,  on  that  ground,  to  apply  it.  Besides,  this  court 
cannot  know  that  the  remedy  by  resort  to  the  vessel  is  not,  if  it  exists,  so 
regulated  in  Prussia  that  it  was  intended  that  her  seamen  should  not  invoke 
against  the  vessel  the  remedies  permitted  by  our  laws,  under  the  mode  of 
administration  and  rules  of  decision  by  which  our  courts  are  governed.  And, 
further,  under  the  expressed  exception  which  permits  resort  to  local  tribunals 
by  consuls,  etc.,  who  may  require  their  assistance  to  cause  their  decisions  to  be 
carried  into  effect  or  supported,  it  is  plausible,  at  least,  to  say,  that  if  the 
consul  decide  on  a  difference  between  captain  and  crew  that  wages  are  payable, 
the  power  of  the  court  to  attach  and  condemn  the  vessel  for  their  payment 
may  be  invoked  to  support  and  give  effect  to  such  decision. 

§  18.  The  United  States  district  court  has  no  jurisdiction  to  pronounce  upon 
the  proceedings  of  a  Prussian  consiU  in  a  controvenfy  between  master  and  crew 
of  a  Prussian  ship. 

Again,  it  is  said  that  in  this  case  the  captain  and  crew  were  not  confronted 
before  the  consul,  witnesses  were  not  examined,  no  adjudication  in  writing  was 
made,  but  the  consul  only  orally  declared  his  judgment  of  the  matter  in  differ- 
ence, after  hearing  the  statement  of  the  master  and  the  statement  of  the  libel- 
ants, and  then  declared  that  he  had  nothing  further  to  do  therein.  The  pro- 
ceeding does  not,  it  is  true,  conform  to  our  ideas  of  the  requisites  of  a  judicial 
proceeding;  but  are  the  courts  of  this  country  to  prescribe  to  the  Prussian 
consul  the  forms  and  modes  of  proceeding  which  he  must  adopt  when  he  acts  as  a 
judge  or  arbitrator  between  master  and  crew  under  this  treaty?  Must  he  follow 
the  practice,  and  be  governed  by  the  rules,  governing  trials  and  arbitrations 
under  our  laws?  Must  our  consuls  in  Prussia  follow  the  rules  and  practice  of  the 
courts  of  that  kingdom?  If  so,  then  the  district  court  here  was  sitting  as  a 
court  of  error,  to  review  the  judgment  or  award  of  the  Prussian  consul.  What 
can  this  court  say  are  the  formal  requisites  of  a  Prussian  arbitration  ?  It  is  mani- 
fest, by  the  reservation  of  the  right  to  resort  to  the  judicial  tribunals  of  the  home 
country  without  being  concluded  by  the  decision  of  the  consul,  that  the  proceed- 
ing before  him  as  an  arbitrator  or  judge  was  intended  to  be  summary,  and  its 
conduct  left  very  much  in  his  discretion;  and,  especially,  it  is  manifest  that  the 
nations  respectively  intended  to  confide  in  their  consul,  and  temporarily  intrust 
to  him  the  adjustment  of  differences  between  officer  and  crew  of  their  vessel 
in  the  port  of  the  other,  and  it  was  not  intended  that  the  courts  of  such  other 
nation  should  sit  in  judgment  upon  the  form  or  regularity,  or  the  jostice,  of 
the  acts  of  the  consul,  or  interfere  therewith  in  any  manner.  It  was  deemed 
safe  and  proper  to  leave  to  such  consuls  this  temporary  administration  of  the 
interests  of  their  seamen  abroad,  assured  that  they  would  act  with  fairness  and 
integrity  therein,  but  yet  giving  the  right  of  full  and  final  investigation  and 
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adjudication  at  home,  where  home  laws,  home  remedies,  and  home  modes  of 
investigation  could  be  resorted  to.  The  district  court  here  not  only  passed  upon 
the  requisites  of  the  proceeding  as  judicial,  or  as  an  arbitrament,  but  assumed 
to  inquire  into  the  details  of  the  evidence,  and  the  truth  of  the  declared  grounds 
upon  which  the  vice-consul  testified  that  he  acted,  and  which  he  says  weiB 
before  him  in  the  admissions  of  the  crew, —  thus,  in  effect,  reviewing  tho  law 
and  the  facts  which  the  consul  made  the  basis  of  his  decision. 

It  is  claimed  that  the  consul  did  not  act  as  judge  or  arbitrator  to  determine 
this  case,  and  that,  he  not  having  taken  jurisdiction,  a  proceeding  in  our  courts 
is  no  interference  in  disregard  of  the  treaty.  It  is  by  no  means  clear  that  the 
attachment  of  the  vessel,  on  the  libel  of  the  crew,  is  not,  in  itself,  such  an  in- 
terference as  precludes  the  action  of  the  consul.  But  in  this  case  the  argument 
disregards  the  clearly  established  fact  that  the  consul  or  his  vice-consul  (who 
is,  in  terms,  included  in  the  treaty,  and  whose  acts  in  the  matter  the  consul  rec- 
ognizes) did  hear  the  parties  respectively.  On  the  statement  of  the  case  by 
the  crew  (who,  whichsoever  of  them  was  the  first  speaker,  had  the  opportunity 
to  tell  their  storj'^),  he  pronounced  against  them.  On  their  own  story,  he  de- 
cided that  they  bad  forfeited  their  wages,  by  the  Prussian  law,  applied  to  their 
contract  of  shipment;  and  afterwards,  when  this  suit  was  commenced,  he 
formally  represents  to  the  court  that  he  had  already  adjudicated  the  matter  in 
difference,  and  claimed  that  his  jurisdiction  for  that  purpose  is  exclusive  of  the 
courts  of  this  country.  It  was  after  such  declaration  of  his  decision  to 
the  crew  that  he,  knowing  that  the  vessel  was  laid  up,  advised  them  to  see 
the  captain,  and,  by  civil  and  conciliatory  deportment,  induce  him  to  waive  the 
forfeiture  and  pay  the  wages  which  had  accrued.  In  the  situation  in  which  the 
Vessel  and  her  master  then  were,  it  is  obvions  that,  if  the  men  had  forfeited 
their  wages  (of  which  I  here  express  no  opinion),  their  acts  had  wrought  no 
great  harm,  the  captain  had  no  present  need  of  the  services  of  so  many,  and 
many  considerations  might  properly  have  moved  him  to  pay  their  wages  and 
let  them  go.  The  advice  of  the  consul  indicated  that  he  thought  the  loss  of 
their  service  was  no  inconvenience  to  the  captain,  and,  even  if  wrong  thereto- 
fore, they  had  claims  to  bis  consideration,  while  destitute  and  in  a  foreign  coun- 
try, which  might,  and,  perhaps,  ought  to,  induce  him  to  pay  their  wages.  This 
is  all  there  is  of  the  argument  that  the  consul  himself  regarded  the  crew  as 
practically  discharged. 

I  do  not  propose  to  examine  the  merits  of  the  libelants'  claim  for  wages. 
That  they  were,  on  the  requisition  of  the  consul,  and  without  sufficient  grounds 
therefor,  held  in  prison  as  deserters,  is  most  probable.  That  their  departure 
from  the  vessel,  and  going  ashore  without  leave  and  against  the  will  of  the 
master  (save  as  to  one,  who  had  his  consent),  is  not  desertion  by  our  law,  unless 
it  was  done  without  the  intention  to  return,  is,  no  doubt,  true.  That  the  mas- 
ter did  not,  in  fact,  consent  to  the  discharge  of  any  of  them,  is,  I  think,  clear, 
while  I  think  it  in  the  highest  degree  probable  that,  if  this  difficulty  had  not 
arisen,  he  would,  in  view  of  the  laying  up  of  the  vessel,  have  consented  to  part 
with  most  of  them. 

I  do  not  think  it  certain  that  an  imprisonment,  on  the  requisition  of  the  con- 
sul, though  induced  by  a  statement  of  the  facts  by  the  captain,  operated  to 
discharge  the  seamen  from  their  articles,  even  though  the  imprisonment  was 
not  warranted  by  the  facts.  Jordan  v.  Williams,  1  Curt.,  69,  83.  Nor  is  it 
certain  that,  under  this  treaty  and  the  act  of  March  2,  1829  (4  U.  S.  Stats,  at 
Large,  359),  a  state  magistrate  can  have  no  jurisdiction  to  arrest  and  detain  a 
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seaman  charged  as  a  deserter.  True,  the  laws  of  the  United  States  may  not 
make  it  the  duty  of  a  state  judge  to  aot ;  but  it  does  not  follow  that,  if  he  is 
included  in  the  law,  his  acts  will  be  without  authority.  There  are  many  pow- 
ers conferred  upon  state  magistrates  by  the  laws  of  the  United  States  which, 
if  executed,  are  valid.  Whether  such  magistrate  is  bound  to  accept  the  author- 
ity and  act  upon  it  is  another  question.  The  act  of  1829,  in  determining  the 
<luty,  confers  the  power  on  "  any  court,  judge,  justice,  or  other  magistrate  hav- 
ing competent  power,  to  issue  warrants"  to  arrest,  etc.  See  Parsons  on  Shipp., 
p.  102;  Kentucky  v,  Dennison,  24  How.,  66,  107,  108.  It  is  apparent  that  the 
requisition  was  given  to  the  master  to  be  delivered  to  the  justice  at  Staten 
Island,  who,  as  the  captain  informed  the  consul,  then  detained  the  seamen ; 
and  if,  as  stated  by  counsel  (though  it  does  not  appear  as  printed  in  the  copy 
proofs  handed  to  me),  it  was  addressed  to  ^^  any  magistratei,"  eta,  the  power  of 
the  magistrate  is  not  clearly  wanting. 

But  all  these  and  other  questions  go  to  the  merits.  They  bear  on  the  broad 
que^ioa  whether,  under  the  terms  of  the  shipping  articles,  and  the  Prussian 
roles  contained  in  the  navigation  book,  etc.,  the  seamen  had  a  right  to  their 
wages.  The  effect  of  the  stipulation  not  to  sue  in  a  foreign  country,  which 
appears  to  be  one  of  those  rules,  also,  and  what  amounts  to  a  discharge  from 
the  contract,  actual  or  constructive,  are  questions  on  the  merits;  and  the  sym- 
pathy which  the  condition  of  these  men,  penniless  in  a  foreign  land,  whether 
with  or  without  fault  on  their  part,  must  awaken  in  every  mind  susceptible  of 
human  emotion,  strongly  inclines  to  a  condemnation  of  the  conduct  of  the 
master  in  this  matter,  i 

§  1 9,  The  Prussian  C07isul  fias^  under  the  treaty  of  May  i,  1828^  sole  juris^ 
diction  over  controversies  between  master  and  seame7i  of  a  Prussian  ship. 

But  I  am  constrained  to  the  conclusion  that  the  treaty  required  that  this 
matter  in  difference  should  have  been  left  where,  I  Uiink,  the  treaty  with  Prus- 
sia leaves  it —  in  the  hands  and  subject  to  the  determination  of  their  own  pub- 
lic officer.    The  necessary  result  is  the  dismissal  of  the  libels. 

MAHONEY  V,  UNITED  STATES. 
(10  Wallace,  63-68.     1869.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  In  1831  the  city  of  Algiers  became  subject  to  France, 
and  from  1854  till  Xovember,  1859,  the  plaintiff  was  United  States  consul 
thereat,  receiving  no  salary  and  making  no  returns  of  fees,  but  was  paid  the 
necessary  expenses  of  his  office,  and  was  allowed  by  the  government  to  engage 
in  trade.  Ue  made  no  claim  for  salary  or  compensation  for  his  services  until 
1869,  when  he  presented  his  claim  for  $4,000  per  annum,  as  salary,  to  the 
treasury  department.  It  was  referred  to  the  state  department,  disallowed,  and 
he  sued  in  the  court  of  claims,  where  his  bill  was  dismissed.  The  act  of  1810, 
to  which  reference  is  made  in  the  opinion,  provided  that  the  president  should 
not  allow  to  any  consul  residing  at  Algiers  more  than  $4,000  for  his  services 
And  expenses,  and  prohibited  consuls  of  the  United  States  residing  in  the 
Barbwry  States  from  owning  any  vessel  or  engaging  in  trade. 

§  20.  It  seems  that  a  statute  providing  that  tlie  president  shall  not  allow  an 
4yffi>cer  more  than  a  stated  yearly  sum  gioes  no  absolute  right  to  the  sum,  named. 

Opinion  by  Mb.  Justice  Field. 

The  language  of  the  act  of  congress  of  May  1,  1810,  would  seem  to  indicate 
that  the  extent  of  the  compensation  to  be  made  to  the  consul  at  Algiers  was^ 
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within  the  limits  prescribed,  $4,000  a  year,  subject  to  the  control  of  the  presi- 
dent, and  that  the  amount  specified  was  not  payable  absolutely  to  the  person 
appointed.  But  assuming,  for  the  purposes  of  this  case,  that  the  act  fixes  abso- 
lutely the  rate  of  compensation,  we  do  not  think  it  sustains  the  claim  of  the 
appellant. 

§  21,  The  act  of  May  i,  1810^  applied  to  the  consulate  at  Algiers  only  while 
that  province  belonged  to  the  Barbary  poivers. 

When  that  act  was  passed  Algiers  was  a  part  of  one  of  the  Barbary  States 
of  that  name,  and  it  is  evident,  from  an  examination  of  its  pr-ovisions,  that  the 
act  was  intended  to  apply  to  a  consulate  at  that  place  only  so  long  as  it  be- 
longed to  one  of  the  Barbary  powers.  Years  before  the  appointment  of  the 
appellant,  Algiers,  and  the  country  of  which  it  was  the  principal,  city,  had 
become  a  province  of  France. 

§  22.  Distinction  between  consuls  to  Mohammedan  and  consuls  to  Christian^ 
countries, 

A  great  distinction  has  always  been  made  between  consuls  to  Mohammedan 
and  consuls  to  Christian  countries,  both  in  the  powers  intrusted  to  them  and  in 
the  duties  with  which  they  are  charged.  The  full  reciprocity  which,  by  the 
general  rule  of  international  law,  prevails  between  Christian  states  in  the  exer- 
cise of  jurisdiction  over  the  subjects  or  citizens  of  each  other  in  their  respective 
territories,  is  not  admitted  between  a  Christian  state  and  a  Mohammedan  state 
in  the  same  circumstances;  and,  in  our  treaties  with  Mohammedan  powers^ 
express  stipulations  are.  made  for  the  enjoyment  by  our  citizens  of  certain  exter- 
ritorial rights  with  respect  to  their  persons  and  property.  Whilst,  therefore, 
in  Christian  countries,  consuls  are  little  more  than  mere  commercial  agents,  in 
Mohammedan  countries  they  are  clothed  with  diplomatic,  and  even  with 
judicial,  powers.  Consuls  to  Christian  countries  are  often  allowed  to  engage 
in  business;  but  consuls  to  Mohammedan  countries  are  restricted  to  the  duties- 
of  their  offices,  are  paid  a  stated  salary,  and  are  prohibited  from  entering  into 
commercial  transactions.  Halleck  on  Int.  Law,  ch.  10,  §§  21,  22;  7  Op.  Att'y 
Gen'l,  346-348.  Thus,  in  the  treaty  with  the  Dey  of  Algiers,  made  in  1816 
(8  Stats,  at  Large,  244),  it  was  stipulated  that  disputes  between  citizens  of  the 
United  States  should  be  decided  by  the  consul ;  and  in  case  a  citizen  of  the 
United  States  should  kill,  wound  or  strike  a  subject  of  Algiers,  or,  on  the  con- 
trary, a  subject  of  Algiers  should  kill,  wound  or  strike  a  citizen  of  the  United 
States,  the  law  of  the  coeintrj  should  ^'  take  place,  and  equal  justice  "  be  ren- 
dered, the  consul  assisting  at  the  trial ;  and  that  the  property  of  a  citizen  of 
the  United  States  dying  in  Algiers  should  be  under  the  immediate  direction 
of  the  consul,  unless  otherwise  disposed  of  by  will.  Provisions  like  these  are 
not  generally  made  in  treaties  between  Christian  nations;  and  they  impose 
duties  upon  consuls  which  are  not  exacted  of  those  ofiicers  when  acting  as 
mere  commercial  agents.  It  is  plain  that  the  duties  for  which  a  consul,  inhib- 
ited from  engaging  in  commerce,  and  charged  with  diplomatic  and  judicial 
functions,  was  required  at  Algiers,  whilst  that  place  formed  part  of  a  Moham- 
medan power,  and  this  treaty  was  in  force,  ceased  when  that  country  passed 
under  the  jurisdiction  of  a  Christian  nation,  and  the  treaty  with  the  Dey  thus 
expired. 

§  23.  TTie  construction  of  statutes  acted  upon  by  the  executive  and  legislative 
departments  has  weight  with  the  courts. 

The  department  of  state  from  that  time  has  treated  the  consulate  there  as 
one  without  salary,  to  which  the  provisions  of  the  act  of  May,  1810,  were  no 
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longer  applicable;  one  which  allowed  the  incumbent,  as  consuls  in  the  coun- 
tries subject  to  France  are  allowed,  to  engage  in  business,  and  only  entitled  to 
receive  as  compensation  for  bis  services  such  fees  as  he  might  collect,  besides 
the  necessary  expenses  of  his  office.  8  Stats,  at  Large,  106;  10  id.,  992.  The 
construction  thus  given  by  the  secretary  was  impliedly  sanctioned  by  the  act 
of  congress  of  March  1,  1855,  ^'to  remodel  the  diplomatic  and  consular  sys- 
tems of  the  United  States"  (10  id.,  621),  and  was  expressly  sanctioned  by  the 
act  of  August  18, 1856,  to  regulate  those  systems.     11  id.,  52. 

§  24,  The  act  of  1810  was  impliedly  repecUed  by  the  acts  of  1855  and  1856. 

The  act  of  1810,  after  specifying  the  compensation  which  might  be  allowed 
to  the  consul  appointed  to  reside  at  Algiers,  designated  the  sum  which  might 
be  allowed  to  other  consuls  appointed  to  reside  in  any  other  of  the  states  on 
the  coast  of  Barbary,  thus  making  provision  for  all  the  Barbary  States.  The 
ports  of  these  states  where  consuls  were  appointed  to  reside  were  Tangiers,  Al- 
giers, Tripoli  and  Tunis.  Now  in  the  act  of  March  1, 1855,  compensation  is 
fixed  under  the  head  of  '^  Barbary  States,"  for  consuls  to  all  those  places  ex- 
cept Algiers,  and  no  provision  is  anywhere  made  for  the  appointment  of  a  con- 
sul at  that  place,  or  for  compensation  to  one  there,  showing  that  congress  did 
not  think  that  a  consul  with  a  salary  there  existed,  or  was  there  required.  The- 
act  of  August  18,  1856,  enumerates  the  same  places,  under  the  same  head  of 
Barbary  States,  at  which  consuls  are  to  be  appointed  to  reside,  and  designates 
their  compensation,  omitting,  as  in  the  act  of  1855,  the  city  of  Algiers,  and 
provides  that  consuls  not  thus  enumerated  shall  be  entitled,  as  compensation 
for  their  services,  to  such  fees  as  they  may  collect,  a  provision  which  in  effect 
declares,  when  read  in  connection  with  the  preceding  clauses  of  the  act,  that 
they  shall  receive  no  other  compensation.  And  this  latter  act  repeals  all  acts 
and  parts  of  acts  inconsistent  with  its  provisions. 

We  find  no  error  in  the  judgment  of  the  court  of  claims,  and  it  is  accord- 
ingly affirmed,  {a) 

GITTINGS  V.  CRAWFORD. 
(Circuit  Court  for  Maryland:  Taney,  1-11.    188a) 

Opinion  by  Tankt,  C.  J. 

Statement  of  Facfs. —  The  suit  in  this  case  was  brought  by  John  S.  Gittings 
against  John  Crawford,  upon  a  promissory  note  made  by  Crawford  to  Gittings, 
for  $980,  dated  December  27,  1834,  and  payable  twenty  days  after  date.  The 
Tvrit  stated  the  plaintiff  to  be  a  citizen  of  the  state  of  Maryland,  and  the  defend- 
ant to  be  the  consul  of  his  Britannic  majesty.  The  defendant  appeared  to  the 
suit,  and  moved  to  quash  the  writ,  on  the  ground  that  the  district  court  had  no 
jarisdiction  over  the  case;  the  court  below  sustained  the  motion,  quashed  the 
Tvrit,  and  gave  judgment  in  favor  of  the  defendant  for  costs.  The  case  has  been 
brought  here  by  the  plaintiff,  by  writ  of  error,  and  the  question  to  be  now  de- 
cided by  this  coart  is,  whether  the  act  of  congress  of  September  24,  1789,  §  9, 
^ving  jurisdiction  to  the  district  court  of  the  United  States,  in  cases  of  thia 
description,  against  consuls  and  vice-consuls,  is  constitutional  or  not. 

§  25.  The  constitutional  grant  of  Jurisdiction^  in  suits  affecting  amhassadors^ 
etc.,  to  the  supreme  court,  docs  not  prohibit  the  jurisdiction  of  the  United  States 
district  courts,  conferred  by  act  of  congress  as  to  consuls  and  vice-consuls. 

The  clause  of  the  constitution  of  the  United  States  which  is  supposed  to  be 
violated  by  this  law  is  that  part  of  the  second  section  of  the  third  article  which 

ia)  Affirming  Mahoney  r.  United  States,*  8  Gt.  CL,  161 
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declares  that,  "in  all  cases  affecting  ambassadors,  other  pnblio  ministers  and 
oonsuls,  and  those  in  which  a  state  shall  be  a  party,  the  supreme  coart  shall 
have  original  jurisdiction."  It  is  insisted  that  the  grant  of  original  jurisdic- 
tion in  these  cases  to  the  supreme  court  means  exclusive  original  jurisdiction, 
and  that  it  is  not  in  the  power  of  congress  to  confer  original  jurisdiction,  in  the 
cases  there  mentioned,  upon  any  other  court.  The  question  thus  presented  for 
the  decision  of  the  circuit  court  is  certainly  a  difficult  and  embarrassed  one: 
Different  opinions  have  been  expressed  upon  it  by  eminent  men  in  high  judicial 
stations ;  and  the  difficulties  which  arise  from  the  words  of  the  constitution 
itself  have  been  greatly  multiplied  by  the  different  constructions  which,  at 
different  times,  have  been  given  to  the  clause  in  question. 

§  26.  authorities  reviewed. 

The  earliest  case  upon  the  subject  is  in  2  Dal*,  297,  United  States  v.  Kavara, 
in  the  year  1793.  That  was  an  indictment  m  the  oiroait  court  against  a  consul 
for  a  misdemeanor;  and  the  counsel  for  the  defendant  moved  to  quash  the 
indictment,  upon  the  ground  that  the  clause  of  the  constitution  above  quoted 
vested  exclusive  jurisdiction  in  such  cases  in  the  supreme  court,  and  that  the 
act  of  1789,  which  conferred  original  jurisdiction  on  the  circuit  court,  was  uq> 
constitutional  and  void.  A  majority  of  the  court,  however,  overruled  the  ob- 
jection, and  decided  that  the  grant  of  original  jurisdiction  to  the  supreme  court 
was  not  exclusive;  that  congress  might  vest  original  jurisdiction,  in  the  cases 
there  enumerated,  in  other  courts,  and  that  the  act  of  1789,  conferring  juris- 
diction upon  the  circuit  court,  was  constitutional  and  valid.  At  a  subsequent 
term  of  the  circuit  court,  in  1794,  the  case  came  up  for  trial,  Chief  Justice  Jay 
presiding,  and  the  court  charged  that  the  defendant  was  not  privileged  from 
prosecution  in  virtue  of  his  consular  appointment,  and  the  jury,  under  that 
charge,  found  him  guilty.  It  appears,  then,  that  in  the  circuit  court,  upon  two 
different  occasions,  it  was  held  that  the  jurisdiction  conferred  by  the  constitu- 
tion upon  the  supreme  court,  in  cases  affecting  consuls,  was  not  exclusive.  And 
these  decisions  were  made  by  eminent  and  distinguished  judges,  some  of  whom 
had  been  members  of  the  convention  which  framed  the  constitution,  and  all  of 
whom  had  taken  prominent  and  leading  parts  in  the  discussions  which  preceded 
its  adoption  by  the  people.  These  discussions  have  all  the  force  and  authority 
which  courts  have  uniformly  given  to  the  contemporaneous  construction  of  a 
law. 

But  the  authority  of  the  decisions  in  the  circuit  court  was  shaken  by  the  case 
of  Marbnry  v.  Madison,  1  Cranch,  137,  where  the  question  as  to  the  construc- 
tion of  this  clause  of  the  constitution  came,  for  the  first  time,  before  the 
supreme  court.  In  the  opinion  delivered  in  that  case,  it  was  said,  in  general 
terms,  by  the  court,  that  the  original  jurisdiction  conferred  on  the  supreme 
court  was  exclusive.  In  Cohens  v.  State  of  Virginia,  6  Wheat.,  378,  the  con- 
struction of  this  part  of  the  constitution  again  came  under  consideration.  And 
although  the  court  reviewed  and  recalled  some  of  the  dicta  in  the  case  of  Mar- 
bury  V.  Madison,  yet  what  had  been  there  said  on  the  point  now  in  question 
was  not  disturbed,  and  the  court  again  strongly  intimated  that  the  clause 
granting  original  jurisdiction  to  the  supreme  court  was  so  far  exclusive,  that 
congress  could  not  grant  original  jurisdiction,  in  the  cases  enumerated,  to  an 
inferior  tribunal  of  the  United  States.  And  in  Osborn  v.  United  States  Bank, 
9  Wheat.,  820,  the  chief  justice  distinctly  expressed  the  opinion  that  the  orig- 
inal jurisdiction  granted  to  the  supreme  court  is  exclusive,  and  cannot  be  given 

by  congress  to  any  other  tribunal. 
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It  is  worthy  of  remark  that  in  two  of  those  three  cases  in  the  supreme  court 
the  qnestioQ  was  upon  the  jurisdiction  of  that  court,  and  not  upon  the  juris- 
diction of  an  inferior  tribunal  of  the  United  States.  And  in  the  last  of  them, 
the  question  was  upon  the  jurisdiction  of  the  courts  of  the  United  States,  as 
contradistinguished  from  the  state  courts;  and  the  further  question  whether 
the  case  before  them  arose  under  a  law  of  the  United  States.  In  neither  of 
these  three  was  the  point  directly  presented,  whether  congress  could  grant  orig- 
inal jurisdiction  to  an  inferior  court,  in  the  cases  enumerated  in  the  clause  now 
in  controversy.  All,  therefore,  that  was  said  by  the  court  in  these  cases,  on 
that  question,  was  by  way  of  argument  and  illustration,  and  not  necessarily 
involved  in  the  decision  of  the  cases  then  before  the  court.  And  we  are  warned 
by  the  chief  justice,  in  the  opinion  delivered  by  him  in  Cohens  v.  Virginia,  that 
principles  thus  stated  are  not  to  be  regarded  as  binding  adjudications;  and 
some  of  the  principles  strongly  put  forth  by  him  in  the  case  of  Marbury  v. 
Madison  are  repudiated  and  overruled  in  Cohens  v.  Virginia.  Yet,  after  these 
repeated  declarations  of  the  opinion  of  the  supreme  court,  so  explicitly  reiter- 
ated in  the  case  of  Osborn  v.  United  States  Bank,  I  should  not  have  felt  myself 
at  liberty  to  adopt  a  different  construction  of  the  article  in  question,  if  the  ac- 
tion of  the  supreme  court  on  this  subject  had  stopped  with  the  last-mentioned 
case;  for  the  controversy  involves  no  right  reserved  to  the  states  or  secured  to 
individual  citizens.  It  is  a  question  merely  of  the  distribution  of  power  among 
the  courts  of  the  United  States,  and  when  the  supreme  court  had  so  repeatedly 
expressed  its  opinion  that  that  court,  under  the  constitution,  had  exclusive  orig- 
inal jurisdiction  over  the  subject-matters  enumerated  in  the  clause  now  under 
consideration,  it  would  hardly  have  been  proper  or  decorous  in  the  circuit  court 
to  disregard  those  opinions,  although  they  were  expressed  when  the  point  in 
controversy  was  not  directly  before  it 

But  the  action  of  the  supreme  court  did  not  stop  with  the  cases  above  cited ; 
the  point  in  dispute  was  brought  directly  before  the  court  in  United  States  v, 
Ortega,  11  Wheat.,  467.  That  case  came  before  the  supreme  court  upon  a  cer- 
tificate of  division  of  the  judges  of  the  circuit  court,  and  the  points  presented 
by  the  certificate  were:  1.  Whether  it  was  a  case  affecting  an  ambassador  or 
public  minister;  and  2.  If  it  were  such  a  case,  was  the  act  of  1789,  giving 
original  jurisdiction  to  the  circuit  court,  constitutional  or  not?  The  court  said 
it  was  not  necessary  to  decide  the  second  point,  because  they  were  of  opinion 
that  it  was  not  a  case  affecting  an  ambassador  or  public  minister.  It  can 
hardly  be  supposed  that  the  supreme  court  would  have  refused  to  express  an 
opinion  on  the  second  point,  if  they  had  regarded  the  question  as  settled  by 
the  previous  decisions  of  that  court.  The  manner  in  which  they  treated  it, 
^hen  thus  directi}''  brought  mto  discussion,  shows  that  in  their  opinion  it  was 
still  an  open  one,  and  had  not  been  concluded  by  anything  said  in  the  different 
opinions  of  the  court  to  which  I  have  before  referred;  and  the  reporter,  in  a 
note  to  this  case,  expressly  states  that  the  point  in  question  had  not  been  de- 
cided by  the  supreme  court. 

But  in  another  an4  very  late  case  the  court  have,  in  my  judgment,  distinctly 
affirmed  the  constitutionality  of  the  act  of  1789,  on  the  very  point  in  contro- 
versy. In  the  case  of  Davis  v.  Packard,  7  Pet.,  281,  the  question  was  brought 
before  the  court  by  writ  of  error  from  the  court  of  errors  of  New  York,  which 
court  was  supposed  to  have  decided  that  a  state  court  had  jurisdiction  in  cases 
where  a  consul  was  concerned.     It  turned  out  afterwards  that  the  court  had 

not  so  decided ;  but  the  supreme  court,  when  the  case  came  before  them,  inter- 
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preted  the  record  otherwise,  and,  acting  npon  that  interpretation,  reviewed  tb^ 
judgment  of  the  court  of  errors  of  New  York.  Judge  Thompson,  in  deliver- 
ing the  judgment  of  the  supreme  court,  says:  "As  an  abstract  question  it  is 
difficult  to  understand  on  what  ground  a  state  court  can  claim  jurisdiction  of 
civil  suits  against  foreign  consuls.  By  the  constitution  the  judicial  power  of 
the  United  States  extends  to  all  cases  affecting  ambassadors,  other  public  min- 
isters and  consuls;  and  the  judiciary  act  of  1789,  section  9  (1  Stat.,  76),  gives 
to  the  district  courts  of  the  United  States,  exclusively  of  the  courts  of  the 
several  states;  jurisdiction  of  all  suits  against  consuls  and  vice-consuls,  except 
for  certain  offenses  mentioned  in  the  act."  This  language  used  by  the  court, 
with  the  point  directly  before  them,  can  only  be  understood  as  an  affirmance 
of  the  constitutionality  of  the  act  of  1789;  for  the  exclusion  of  the  state 
courts  is  not  put  upon  the  ground  that  they  were  impliedly  excluded  by  the 
grant  of  original  jurisdiction  in  such  cases  to  the  supreme  court;  but  the  de- 
cision is  placed  on  the  grant  of  power  to  the  courts  of  the  United  States  gen- 
erally, and  on  the  act  of  1789,  which  conferred  the  jurisdiction  on  the  district 
courts  and  excluded  the  state  courts.  No  notice  is  taken  in  that  opinion  of 
the  clause  conferring  original  jurisdiction  on  the  supreme  court.  The  exclusion 
of  the  state  courts  is  not  derived  from  it,  but  from  the  act  of  1789 ;  so,  of 
course,  that  act  was  deemed  constitutional. 

^his  decision  is  in  conformity  with  the  contemporaneous  construction  of  the 
constitution,  given  by  the  circuit  court  in  the  case  of  the  United  States  v. 
Bavara,  before  referred  to.  And  although  the  authority  of  that  case  was 
much  doubted,  after  the  opinions  delivered  in  Marbury  v.  Madison,  Cohens  v, 
Virginia,  and  Osborn  v.  United  States  Bank,  and  more  especially  on  account  of 
the  high  and  just  reputation  of  the  eminent  judge  by  whom  those  opinions 
were  delivered,  yet  this  vexed  question  ought,  in  my  judgment,  to  be  regarded 
as  now  settled  by  the  case  of  Davis  v,  Packard.  It  is  worthy  of  remark,  also, 
tbat  the  elementary  writers,  generally,  seem  to  have  regarded  the  act  of  1789 
as  constitutional,  and  to  have  relied  on  the  case  of  the  United  States  v.  Kavara. 
Vide  11  Wheat.,  473  (note);  Rawle  on  the  Const.,  221,  222;  Conkling,  160; 
Sergeant,  17,  18. 

§  27.  contemporaneous  oonBtruction, 

Independently,  however,  of  any  judicial  authority,  the  conclusions  of  my 
own  mind  must  have  been  very  clear  and  free  from  doubt,  before  I  should  have 
felt  myself  justified  in  pronouncing  an  act  of  congress  passed  in  1789  a  viola- 
tion of  the  constitution.  It  was  the  first  congress  that  tnet  under  the  constitu- 
tion, and  in  it  were  many  men  who  bad  taken  a  prominent  and  leading  part 
in  framing  and  supporting  that  instrument,  and  who  certainly  well  understood 
the  meaning  of  the  words  they  used.  The  fact  that  the  law  in  question  was 
passed  by  such  a  body  is '  strong  evidence  that  the  words  of  the  constitution 
"were  not  intended  to  forbid  its  passage. 
-  §  88.  The  grant  of  jurisdiction  to  a  court  does  not  imply  that  it  is  exclusive. 

Nor  ana  I  by  any  means  satisfied  that  the  words  used  require  a  different 
construction  from  that  given  to  them  by  the  act  of  1789.  There  are  no  express 
words  of  exclusion  in  the  clause  which  confers  original  jurisdiction,  in  the 
cases  mentioned,  upon  the  supreme  court.  Why  should  they  be  implied? 
They  are  clearly  not  implied  in  relation  to  the  state  courts,  in  the  clause  imme- 
diately preceding,  which  gives  judicial  power  in  certain  cases  to  the  courts  of 
the  United  States;  for  there  are  some  subjects  there  enumerated  from  which 
it  never  could  have  been  designed  to  exclude  altogether  the  state  authorities. 
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For  example,  the  constitution  of  the  United  States  is  the  supreme  law  in  the 
several  states,  and  the  courts  of  the  states  are  bound  to  respect  and  interpret 
it,  and  to  declare  any  state  law  null  and  void  which  violates  its  provisions. 
Again,  the  laws  of  congress,  when  passed  in  the  exercise  of  its  constitutional 
powers,  are  obligatory  upon  the  state  courts,  and  must  be  construed  by  the 
courts,  and  obeyed  by  them,  whenever  they  come  in  conflict  with  the  laws  of 
the  state.  It  is  true,  that  the  decisions  of  the  state  courts  must  be  subordinate 
to,  and  subject  to  the  revision  of,  the  supreme  court  of  the  United  States,  to 
whom  the  ultimate  decision  of  such  questions  bdlongs;  yet,  the  state  courts  are 
not,  and  cannot,  from  the  nature  of  our  institutions,  be  excluded  from  all 
jurisdiotion  in  such  matters,  and  the  grant  of  power  to  the  courts  of  the  United 
States  has  never  been  held  to  exclude  them.  If  the  grant  of  jurisdiction  to 
the  courts  of  the  United  States,  generally,  is  not,  by  implication,  the  exclusion 
of  all  other  courts,  in  the  ca^es  enumerated  in  that  grant  of  power,  why  should 
the  grant  of  original  juri:>diction  to  the  supreme  court  in  certain  cases,  in  the 
very  same  section,  and  by  the  next  succeeding  clause,  be  held  to  imply  such 
exclusion?  The  original  jurisdiction  conferred  on  the  supreme  court  is  not 
inconsistent  with  the  exercise  of  original  jurisdiction  on  the  same  subjects  by 
the  inferior  courts  of  the  United  States,  and  there  is  no  necessity,  therefore, 
for  implying  an  intention  to  exclude  them. 

Indeed,  if  the  grant  of  original  jurisdiction,  in  the  cases  mentioned,  implied 
exclusion  of  jurisdiction  on  those  subjects,  the  exclusion  would  seem  most  nat- 
urally to  apply  to  the  appellate  jurisdiction  of  the  court  itself,  and  to  prohibit 
it  from  the  exercise  of  the  latter  in  the  cases  where  the  former  was  given. 
The  subject-matter  of  this  part  of  the  section  is  the  jurisdiction  of  the  supreme 
court,  and  it  is  divided  into  appellate  and  original.  The  cases  are  enumerated 
in  which  it  shall  have  original  jurisdiction;  and  appellate  is  given  to  it  in 
others.  Now  it  might  very  well  be  supposed  that  in  thus  classing  the  subjects 
upon  which  it  should  Jiave  original,  ahd  upon  which  it  should  have  appellate, 
jurisdiction,  the  framers  of  the  constitution  meant  to  limit  its  jurisdiction  in 
the  manner  in  which  it  is  there  divided,  and  to  exclude  it  from  original  juris- 
diction where  appellate  was  given,  and  to  exclude  it  from  appellate  where  orig- 
inal was  given ;  and  this  was  supposed  to  be  the  construction  given  to  it  in  the 
ease  of  Marbury  v.  Madison,  by  the  learned  judge  who  delivered  the  opinion. 
]3ut  when  the  subject  was  further  discussed  and  considered  in  the  case  of 
Oohens  v.  State  of  Virginia,  it  became  manifest  that  such  a  construction  could 
not  be  sustained  without  depriving  the  supreme  court  of  some  of  its  most  im- 
portant and  necessary  powei-s;  powers  which,  from  the  whole  frame  of  the 
instrument,  it  was  evidently  intended  that  the  court  should  exercise,  and  which, 
although  classed  in  its  original  jurisdiction,  it  could  exercise  only  in  an  appel- 
late form,  when  the  question  arose  in  a  suit  in  a  state  court.  The  language 
used  in  Marbury  v.  Madison  was  therefore  qualified  and  explained,  and  it  was 
tlecided  that  the  grant  of  original  jurisdiction,  in  the  cases  enumerated,  to  the 
supreme  court,  did  not  exclude  from  appellate  jurisdiction  over  the  same  sub- 
jects. And  this  latter  construction  is  now  the  established  law  of  the  country. 
If  the  arrangement  and  classification  of  the  subjects  of- jurisdiction  into  appel- 
late and  original,  as  respects  the  supreme  court,  do  not  exclude  that  tribunal 
from  appellate  power  in  the  cases  where  original  jurisdiction  is  granted,  can  it 
be  right,  from  the  same  clause,  to  imply  words  of  exclusion  as  respects  other 
courts  whose  jurisdiction  is  not  there  limited  or  prescribed,  but  left  for  the 

future  regulation  of  congress?    The  true  rule  in  this  case  is,  I  think,  the  rule 
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which  is  constantly  applied  to  ordinary  acts  of  legislation,  in  which  the  grant 
of  jurisdiction  over  a  certain  subject-matter  to  one  court  does  not,  of  itself, 
imply  that  that  jurisdiction  is  to  be  exclusive.  In  the  clause  in  question,  there 
is  nothing  but  mere  affirmative  words  of  grant,  and  none  that  import  a  design 
to  exclude  the  subordinate  jurisdiction  of  other  courts  of  the  United  States  on 
the  same  subject-matter. 

§  29.  J.  consul  is  not  entitled  by  the  law  of  nations  to  the  immunities  of  a^ 
public  minister. 

Nor  is  there  anything  in  the  official  character  and  functions  of  a  consul 
which  should  lead  us  to  suppose  that  the  framers  of  the  constitution  meant  to 
confine  cases  affecting  such  officer  exclusively  to  the  supreme  court.  A  consul 
is  not  entitled,  by  the  laws  of  nations,  to  the  immunities  and  privileges  of  an 
ambassador  or  public  minister.  He  is  liable  to  civil  suits,  like  any  other  indi- 
vidual, in  the  tribunals  of  the  country  in  which  he  resides;  and  may  be  pun- 
ished in  its  courts  for  any  offense  he  may  commit  against  its  laws.  Wheat., 
Int.  Law,  181 ;  1  Rentes  Com.,  43,  45.  He  usually  is  a  persoa  engaged  in  com- 
merce, and  in  this  country  as  well  as  others,  it  often  happens  that  the  consular 
office  is  conferred  by  a  foreign  government  on  one  of  our  own  citizens.  It 
could  hardly  have  been  the  intention  of  the  statesmen  who  framed  our  consti- 
tution, to  require  that  one  of  our  citizens  who  had  a  petty  claim  of  even  less 
than  $5  against  another  citizen,  who  had  been  clothed  by  some  foreign  govern- 
ment with  the  consular  office,  should  be  compelled  to  go  into  the  supreme  court 
to  have  a  jury  summoned  in  order  to  enable  him  to  recover  it;  nor  could  it 
have  been  intended  that  the  time  of  that  court,  with  all  its  high  duties  to  per- 
form, should  be  taken  np  with  the  trial  of  every  petty  offense  that  might  be 
committed  by  a  consul,  in  any  part  of  the  United  States;  that  consul,  too, 
being  often  one  of  our  own  citizens.  There  is  no  reason,  either  of  policy  or 
convenience,  for  introducing  such  a  provision  in  the  constitution;  and  we  can- 
not, with  any  probability,  impute  such  a  design  to  the  great  men  who,  with  so 
much  wisdom  and  foresight,  framed  the  constitution  of  the  United  States;  they 
have  used  no  words  expressly  prohibiting  congress  from  giving  original  juris- 
diction, in  cases  affecting  consuls,  to  the  inferior  judicial  tribunals  of  the  United 
States;  and  in  the  absence  of  every  express  prohibition,  I  see  no  sufficient 
grounds  to  justify  this  court  in  implying  it,  and  pronouncing,  merely  upon  such 
implication,  that  the  act  of  1789  is  unconstitutional  and  void. 

The  judgment  of  the  district  court  in  this  case  must,  therefore;,  be  reversed, 
and  the  motion  to  quash  the  writ  which  issued  from  that  court  overruled* 

LOBWAY  V.  LOUSADA. 
(District  Ck>urt  for  Massachusetts:  1  Lowell,  77-68.    1806.) 

Opinion  by  Lowell,  J. 

Statement  of  Facts. —  This  is  a  suit  by  an  inhabitant  of  one  of  the  British 
Provinces  of  North  America  against  her  Britannic  majesty's  consul  at  Boston, 
and  the  pleadings  raise  the  preliminary  question,  whether  an  action  will  lie 
here,  between  these  parties,  to  recover  back  an  alleged  excess  of  fees  exacted 
by  the  defendant  for  an  official  service.  Whether  the  facts  would  show  that  any 
overcharge  had  been  made  is  not  now  the  question;  but,  supposing  one  to 
have  been  made,  and  that  the  payment  was  not  such  as  the  law  would  pre- 
sume to  have  been  voluntary,  the  point  raised  is,  that  no  action  can  be  main- 
tained in  our  courts. 
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§  30.  Aliens  may  sue  and  be  sued  hy  each  other  in  our  courts. 
That  foreigners,  even  transiently  here,  may  sue  and  be  sued  by  citizens  and 
by  each  other  in  our  courts  of  common  law  and  equity,  is  now  the  better 
opinion,  and  is  in  accordance  with  the  law  of  England.  Story,  Confl.  of  Laws, 
§  542;  2  Kent  Com.,  64;  Westlake,  International  Law,  §  120  et  seq.  Such 
actions  are  constantly  brought  in  our  state  courts,  and  this  general  practice 
meets  the  approval  of  jurists.  A  late  French  writer  has  said  that  the  other 
nations  have  just  cause  of  complaint  against  Franco,  in  that  her  laws  deny  to 
strangers  the  right  to  sue  each  other  in  France;  a  privilege  which  is  allowed, 
he  says,  in  almost  all  civilized  countries.  Foelix,  Droit.  Int.  Vr\\%  §  127,  etg. 
§  31.  Jurisdiction  of  courts  of  admiralty  over  suits  iy  aliens. 
Courts  of  admiralty,  it  is  true,  exercise  a  considerable  latitude  of  discretion 
in  entertaining  suits  between  strangers;  and  they  are  guided  to  some  extent  in 
the  particular  case  by  the  nature  of  the  controversy,  whether  it  involves  a  ques- 
tion of  general  law^,  or  only  of  the  local  law  of  the  foreign  country.  This  dis- 
tinction perhaps  arose  out  of  the  great  diffidence  with  which  courts  of  admiralty 
in  England  were  formerly  accustomed  to  approach  questions  of  local  law^ 
whether  domestic  or  foreign.  However  this  may  be,  it  is  now  the  better 
opinion,  in  this  country  M  least,  that  where  circumstances  make  it  either  neces- 
sary or  highly  convenient  that  the  jurisdictiorl^  should  be  retai^ned,  as,  for 
instance,  when  the  voyage  of  a  foreign  vessel  is  broken  up  here,  a  court  of  ad- 
miralty will  take  the  case,  whether  the  law  which  it  will  be  bound  to  admin- 
ister happen  to  be  local  or  general.  In  short,  the  work  is  one  of  discretion  in 
the  exercise  of  an  admitted  power,  and  not  of  the  power  itself.  See,  per 
Taney,  C.  J.,  Taylor  v.  Caryll,  20  How.,  611;  The  Havana,  1  Spr.,  402;  The 
Wilhelm  Frederick,  1  Hagg.,  138;  Patch  v.  Marshall,  2  Curt.,  452;  The  Jeru- 
salem, 2  Gall.,  191 ;  Notes  to  2  Parsons,  Marit.  Law,  book  3,  ch.  3.  And  the 
remark  of  Mr.  Justice  Curtis  in  Patch  v.  Marshall,  2  Curt.,  455,  is  to  be  under- 
stood, I  have  no  doubt,  in  reference  to  a  court  of  admiralty  and  its  jurisdiction, 
which  alone  was  involved  in  that  case.  One  other  assumption  of  fact  was 
made  by  both  parties  at  the  argument,  which  was,  that,  by  the  law  of  England^ 
if  an  overcharge,  suoh  as  is  here  alleged,  bad  been  made,  and  the  payment 
was  compulsory,  an  action  would  lie  against  the  officer  to  recover  the  excess;, 
and  it  has  not  been  shown  that  such  an  action  must,  by  the  English  law,  be 
brought  in  the  home  courts.  Assuming  this  to  be  so,  I  am  of  opinion  that 
such  an  action  may  be  maintained  here,  there  being  no  treaty  provision  to  tho 
contrary. 

§  32.  Consuls  may  be  sued  here,  even  if  it  become  necessary  to  pass  upon  th& 
projyer  exercise  of  their  duties. 

So  far  as  the  official  character  of  the  defendant  is  concerned,  it  has  long 
been  settled  as  the  law  of  England  and  America  that  consuls  may  be  sued,  and 
even  arrested,  for  debt  or  damages.  Wheat.,  Int.  Law,  423;  1  Phillimore,  Int. 
Law,  240;  and  see  Foelix,  Droit  Int.  Priv6,  §  191;  Massed,  Droit  Com.,  No.  446; 
Pardessus,  Droit  Com.,  No.  1448;  Davis  v.  Packard,  7  Pet.,  276.  If  the  de- 
fendant owes  a  debt,  however  small,  to  one  of  his  countrymen,  it  can  be  sued 
in  this  court.  Is  there  anything  in  the  nature  of  this  supposed  debt  to  put  it 
on  a  different  footing?  I  am  unable  to  see  any  such  difference.  All  the  rea- 
sons of  propriety  and  convenience  are  the  same.  The  defendant  for  many  pur- 
poses has  his  domicile  here,  where  the  cause  of  action,  too,  arose,  and  where  the 
witnesses  may  be  supposed  to  be.     Story,  Confl.  of  Laws,  §  69 ;  Westlake,  Int. 

Law,  §  139.     Indeed  it  is  not  easy  to  see  how  any  effective  suit  could  be  main- 
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tained  in  any  other  forum.  If  the  laws  of  England  allow  one  of  their  consols 
to  be  saed  at  home  while  residing  abroad,  the  service  upon  him  mast  be  made 
by  aid  of  some  local  rule,  allowing  a  substituted,  if  not  a  fictitious,  service; 
and  a  judgment  so  founded  could  hardly  furnish  the  ground  of  an  action  cat 
of  England.  In  the  case  of  some  not  unimportant  consnlates,  the  office  is  exer- 
cised by  our  own  citizens,  who  have  neither  real  nor  fictitious  residence  else- 
where; and  in  other  cases  the  controversies  may  arise  with  our  own  citizens. 
The  rule  of  necessity  in  many  cases,  and  of  convenience  in  all,  is  plainly  in 
favor  of  the  jurisdiction  here.  It  must  be  admitted  that  the  mere  fact  of  the 
defendant  being  a  consul  is  unimportant,  because  consuls  are  liable  to  suit; 
nor  is  it  more  important  that  the  plaintiff  is  a  foreigner,  for  alien  friends  may 
freely  sue  in  our  courts;  nor  that  the  plaintiff  is  a  British  subject,  for  he  may 
have  suit  against  his  consul  somewhere.  And  the  only  point  strenuously  ar- 
gued was  that  a  court  here  cannot  or  ought  not  to  pass  upon  the  proper  exer- 
cise of  the  consul's  duties.  No  doubt  our  government,  in  all  its  departments, 
is  bound  to  accord  to  the  consul,  after  the  executive  authority  has  received  him, 
the  free  exercise  of  all  his  consular  authority,  such  as  may  exist  by  custom, 
treaty  or  general  international  law.  But,  after  he  has  done  an  act  professedly 
'  official,  I  see  no  reason  w^y  an  individual  may  not  try  the  question  here, 
whether  the  act  was  within  the  scope  of  his  authority.  I  perceive  no  greater 
objection  to  a  court  undertaking  to  construe  the  English  law  in  a  case  of  this 
kind  than  in  any  other  in  which  it  may  be  involved  between  party  and  party, 
nor  any  reason  of  comity  that  should  forbid  it.  International  comity  is  rather 
on  the  other  side.  All  nations  are  supposed  to  desire  that  justice  should  be 
done  between  their  own  subjects,  and  international  law  does  not  in  the  case  of 
consuls  exempt  them  from  the  jurisdiction  of  the  courts  at  the  place  of  their 
residence.    For  these  reasons  I  must  overrule  the  plea  to  the  jurisdiction. 

Demurrer  sustained, 

ON  TRIAL   ^EFOBE   A  JUBT. 

The  question  was  as  to  the  validity  of  two  fees,  of  7s.  6d.  for  each  ship, 
charged  by  the  consul. 

Charge  by  Lowell,  J. 

So  far  as  this  case  turns  on  the  laws  of  Great  Britain,  we  must  decide  it 
merely  upon  the  evidence  before  us,  trusting  that  any  mistakes  we  may  fall 
into  will  be  corrected  by  the  official  persons  who  may  be  called  upon  to  consider 
the  effect  of  our  judgment  upon  the  usages  of  the  consuFs  office  here  and  in 
other  ports;  for  it  is  said  to  be  rather  for  the  examination  of  these  usages  than 
for  the  recovery  of  the  very  trifling  sum  at  issue  that  this  action  is  prosecuted. 
It  is  admitted  that  the  sums  of  money  now  sued  for  were  paid  by  the  plaintiff, 
not  only  under  protest,  but  under  compulsion,  in  order  to  recover  his  ship's 
papers  which  were  in  the  defendant's  possession.  This  being  so,  this  action  will 
lie  if  the  exaction  was  illegal.  The  laws  and  orders  in  council  of  Great  Britain 
have  been  given  in  evidence,  and  you  will  decide  (no  question  of  construction 
being  involved  in  the  issue)  whether  the  charge  of  seven  shillings  and  sixpence 
is  the  lawful  fee  for  each  certificate  of  the  kind  given  in  this  case,  and  whether 
such  certificates  are  required  to  be  given  by  those  laws  or  orders.  If  you  find 
no  such  certificates  mentioned,  your  next  inquiry  will  be  whether  the  plaintiff 
made  any  such  request  in  respect  to  the  second  certificate  as  is  mentioned  in 
the  order  of  May,  1855,  to  authorize  services  to  be  rendered  which  are  not  re- 
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quired  by  la?r.  If  you  find  either  a  request  by  the  plaintiff,  or  a  legal  duty 
imposed  on  the  consul,  you  will  find  for  the  defendant  on  this  part  of  the  case; 
otherwise  for  the  plaintiff. 

§  33.  Provisions  of  act  of  eongreas,  March  5, 1817  {3  Stats.,  362\  with  refer- 
ence to  the  papers  of  foreign  ships. 

The  first  certificate  stands  upon  other  grounds  more  familiar  to  us.  By  a 
statute  of  the  United  States,  passed  March  3,  1817  (3  Stats.,  362),  and  still  in 
force,  the  master  of  every  foreign  ship  and  vessel  must  deposit  his  register  and 
the  clearance  and  other  papers  granted  by  the  officers  of  customs  at  the  port 
from  which  he  came  with  the  consul  of  the  nation  to  which  the  vessel  belongs 
Tvithin  forty-eight  hours  of  his  arrival  in  an  American  port,  and  must  deliver 
to  the  collector  of  the  port  a  certificate  from  the  consul  that  they  have  been  so 
deposited ;  and  this  under  a  severe  penalty.  And  the  consul  is  not  to  deliver 
back  the  papers  until  the  master  has  exhibited  to  him  a  clearance  in  due  form 
from  the  collector  of  the  port,  and  this  under  a  penalty  of  not  less  than  $500 
nor  more  than  $5,000.  This  right  to  make  the  consul  the  depositary  of  the 
ship's  papers  is  evidently  regarded  as  a  privilege,  because  the  act  goes  on  to 
43ay  that  it  shall  not  extend  to  the  vessels  of  those  nations  in  whose  ports  our 
consuls  have  not  a  like  privilege.  Now  it  is  argued  to  you  very  forcibly  on  be- 
half of  the  defendant,  that  a  certificate  thus  required  by  our  law,  and  which  is 
necessary  for  the  master  in  dealing  with  our  custom-house,  cannot  be  refused  by 
the  consul  and  cannot  but  have  been  required  by  the  plaintiff,  and  that  its  reg-^ 
istration  was  essential  for  the  protection  of  both  parties  in  fixing  the  dates  of 
the  transaction. 

§  34«  Provisions  of  act  of  17  am,d  18  VicL,  chapter  lOJi^  sectimi  279. 

It  is  argued  for  the  plaintiff  that  the  statute  17  and  18  VicU,  oh.  104,  §  279, 
commonly  called  the  Merchant  Shipping  Act,  requires  of  masters  a  deposit  of 
papers  in  the  hands  of  the  consul,  within  exactly  the  same  time  of  forty-eight 
liours  after  arriving  at  any  foreign  port,  and  that  by  the  other  laws  and  orders 
already  referred  to,  the  services  of  the  consul,  in  respect  to  the  deposit  and  re- 
delivery of  those  papers,  are  to  be  gratuitous.  This  is  admitted  to  be  true;  but 
it  appears  by  inspection  of  that  part  of  the  Merchant  Shipping  Act  that  the 
papers  there  referred  to  are  wholly  different  from  the  register  and  other  papers 
mentioned  in  our  law,  being  those  which  relate  to  the  crew,  and  that  the  law  is 
looking  to  the  due  supervision  by  the  consul  of  the  relation  between  the  master 
and  the  men,  while  our  statute  touches  only  those  which  show  the  nationality 
of  the  vessel  and  the  legality  of  the  voyage,  and  deals  with  what  may  be  called 
the  international  aspects  of  the  voyage.  If  this  be  so,  the  provision  that  the 
deposit  of  wholly  different  papers  shall  not  be  the  subject  of  a  charge,  is,  of 
course,  immaterial.  So  far  as  our  law  is  concerned,  then,  I  rule  to  you  that  the 
first  certificate  is  required  to  be  given,  and  that  the  second  certificate,  namely, 
that  the  vessel  has  been  duly  cleared,  is  not  required,  and  is  useless  for  any  pur* 
poses  connected  with  our  port  or  custom-house.  You  will  apply  this  law  to 
that  of  the  foreign  country,  proved  as  a  fact  before  you,  and  decide  accordingly, 
under  the  instructions  above  given,  whether  these  charges,  or  either  of  them, 
were  lawful. 

A  good  deal  was  said  by  learned  counsel  on  both  sides  about  the  reasonable' 
ness  of  the  charges.  It  will  not  be  necessary  for  you  to  concern  yourselves 
with  that  question,  if  you  find  the  case  is  provided  for  by  the  laws  and  orders 
given  in  evidence.  If  you  find  it  wholly  untouched  by  those  laws  and  orders, 
and  yet  that  the  services  were  rendered  at  the  request  of  the  plaintiff,  he 
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must  pay  what  fhey  were  reasonably  worth.  Bat  I  think  it  my  duty  to  say 
to  you  that  I  see  nothing  in  the  evidence  which*  would  warrant  you  in  coming 
to  that  conclusion  in  respect  to  the  second  certificate. 

§  85.  In  greneral.—  By  *'  ambassadors  and  other  public  ministers  ^  is  meant  aU  officers  hav- 
ing diplomatic  functions,  whatever  their  title  or  designation.  The  president  can  appointi 
temporarily,  a  diplomatic  officer,  or  he  can  change  the  designation  of  any  mission  during  the 
recess  of  the  senate.  The  president  has  full  power  and  authority  to  make  new  appointments 
and  remove  for  cause,  etc. ;  the  discretion  vested  in  the  president  being  whoUy  independent 
of  any  act  of  congress.  Ambassadors  and  Other  Public  Ministers,*  7  Op.  Att*y  Qen\  188. 
See  §94. 

§  36.  Recognitton. — Courts  of  justice  are  not  authorized  to  decide  who  are  accredited  dip- 
lomatic ministers.  The  recognition  of  the  executive  branch  of  the  government  is  conclusive 
upon  the  judicial.    United  States  v.  Ortega,  4  Wash.,  581. 

§  87.  A  certificate  hy  the  secretary  of  state,  under  seal  of  office,  that  a  person  has  been  reo 
ognized  by  the  department  of  state  as  a  foreign  minister,  is  full  evidence  that  he  has  been 
received  as  such  by  the  president.     United  States  v,  Benner,  1  Bald.,  285. 

§88.  Power. —  An  assurance  given  by  a  minister  of  the  United  States,  without  special 
authority  to  do  so,  that  if  a  treaty  with  the  United  States  was  ratified  by  a  foreign  power,  a 
certain  claim  against  it  would  be  paid  by  the  United  States,  is  nuU  and  void.  Meade  r.  (Jnited 
States,  9  Wall,  691.    See  §§  60-75. 

§  89.  Accepting  commissioii  from  foreign  power. —  A  minister  plenipotentiary  of  the 
United  States  to  one  foreign  power,  holding  an  office  of  profit  under  the  United  States,  can- 
not, without  consent  of  congress,  accept  a  similar  commission  from  another  foreign  power* 
Foreign  Diplomatic  Commission,*  13  Op.  Att'y  Gen'l,  587. 

§  40.  Certiflcate  of,  evidenee.—  The  certificate  and  seal  of  the  British  minister  resident  in 
Hanover  authenticates  only  those  acts  which  pertain  to  his  office,  and  is  not  a  proper  authen- 
tication for  the  proceedings  of  a  foreign  court  or  officer  authorized  to  take  depositions,  which 
is  a  matter  in  no  way  connected  with  the  functions  of  a  minister.  Stein  v.  Bowman,  13  Pet, 
209.    See  ^§88-92. 

§  41.  CompenemtioB.—  A  minister  appointed  to  represent  us  at  a  foreign  country  is  entitled 
to  a  full  outfit,  not  exceeding  one  year's  salary,  even  though  he  was  not  in  the  United  States 
at  the  time  of  his  appointment.  Outfit  of  Public  Ministers,*  5  Op.  Att'y  Gen*l,  189.  See 
§§  93-95. 

§  42.  Where  the  government  pays  a  minister  abroad  by  bills  of  exchange,  to  be  negotiated 
by  him  at  his  station,  the  foreign  money  in  which  he  is  paid  must  be  reckoned  at  its  commer- 
cial value,  at  the  time  and  place  of  payment,  in  the  coin  of  the  United  States.  Clay  v. 
United  States,*  8  Ct.  CI,  209. 

§  48.  Where  a  charge  d'affaires  in  a  foreign  country,  entitled  to  a  stipulated  compensa- 
tion, is  authorized  to  draw  upon  a  banker  abroad  for  his  salary,  and  the  drafts  briog  a 
premium  at  the  foreign  residence,  he  is  chargeable  with  such  premium,  and  is  a  trustee 
for  the  amount  to  the  government,  and  the  government  is  chargeable  with  the  costs  and 
damages  resulting  from  such  a  draft  being  protested.  Ministers  Chargeable  with  Premiums 
on  Exchange,*  4  Op.  Att'y  Gen'l,  295. 

§  44.  A  party  acting  in  the  capacity  of  representative  of  the  United  States,  and  treated  as 
such,  is  entitled  to  compensation,  though  never  having  received  any  appointment  as  repre- 
sentative.    Savage's  Case,*  1  Ct.  CI.,  170. 

§  45.  Privilege  of  ambassador.—  An  ambassador  is  not  liable  to  answer,  criminally  or  civ- 
illy, before  any  court  of  a  foreign  nation  to  which  he  is  sent.  Libelous  Publications,*  1  Op. 
Att'y  Gen'l,  71.     See  g§  76-79. 

§  46.  — -  secretary  of  legation.—  A  secretary  of  the  Spanish  legation  was  held  to  be 
under  the  protection  of  the  law  of  nations,  and  not  amenable  to  the  tribunals  of  this  country, 
upon  a  civil  or  criminal  charge.     Ex  parte  Cabrera,*  1  Wash.,  282. 

§  47.  minister's  servant. —  The  United  States  courts  have  no  jurisdiction  to  try  the 

domestic  servant  of  a  foreign  minister  charged  with  crime.    United  States  v.  Lafontaine,  4 
Cr.  C.  C,  173.    See  §  105. 

§  48.  By  the  act  of  congress  the  arrest  of  a  domestic  of  a  foreign  minister  is  criminal, 
unless,  being  an  inhabitant  of  the  United  States,  he  has  contracted  debts  before  becoming 
such  domestic,  and  his  name  has  been  registered  with  the  secretary  of  state  and  transmitted 
to  the  marshal  at  the  seat  of  government.  If  there  be  an  entering  of  a  minister's  house  and 
an  arrest  of  his  servant,  the  entering  will  be  absorbed  in  the  arrest,  if  the  arrest  be  criminal; 
if  not  criminal,  the  entering  is  punishable,  if  at  all,  only  by  the  law  of  nations.  Who  Priv* 
ileged  from  Arrest,*  1  Op.  Att'y  Gen'l,  26.    See  g§  105-118. 
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§  49.  minister  not  recog^nized. —  A  person  coining  to  this  country  as  foreign  minister, 

but  not  recognized  or  received  as  such,  has  no  diplomatic  privilege  except  of  transit,  and  that 
by  courtesy  and  not  of  full  right.    Diplomatic  Privilege,*  8  Op.  Att'y  Gen'l,  471. 

g  50. hiring  slave. —  The  minister  of  a  foreign  government,  residing  here,  has  no 

power  or  authority,  by  the  law  of  nations,  to  make  contracts  of  any  kind  with  persons  who 
are  under  legal  disability  to  perform  them.  And  the  arrest  of  a  slave,  whom  the  Austrian 
minister  had  taken  into  his  house  as  a  servant,  was  held  not  a  breach  of  his  privileges.  Diplo- 
matic Privileges,*  9  Op.  Att'y  Gen'l,  7. 

§  51.  extent. —  The  persons  and  personal  effects  of  foreign  ambassadors  and  their 

attach^  are  exempt  from  arrest,  seizure  or  violence  by  the  law  of  nations,  and  act  of  con- 
gress of  April  30,  1790.  And  a  hotel  keeper,  with  whom  an  attach^  of  a  foreign  legation  is 
a  boarder,  cannot  prevent  the  latter  removing  his  effects  by  his  lien  as  an  innkeeper.  Immu- 
nities of  Public  Ministers,*  5  Op.  Att'y  Genl,  69. 

g  52.  By  the  law  of  nations  a  minister's  house,  equipage,  etc.,  are  entitled  to  the  same 
protection  as  his  person.  To  insult  him  is  an  attack  on  him  tmd  his  sovereign,  and  seems  to 
be  punishable  by  the  act  of  congress.    United  States  v.  Hand,  2  Wash.,  435.     See  §§  105-118. 

§  58. walrer. —  A  foreign  minister  cannot  waive  his  official  privileges,  and  his  sub- 
mission to  an  arrest  is  no  justification.    United  States  v,  Benner,  1  Bald.,  234.    See  §§  80-88. 

§  54.  Consols  —  Powers. —  Our  statutes  do  not  pretend  to  define  the  powers  of  American 
consuls,  but  that  depends  upon  the  course  of  trade  and  the  common  functions  established 
by  general  consent  and  the  law  of  nations.  Potter  v.  Ocean  Ins.  Co.,  8  Sumn.,  27.  See 
§§  1,  180-136. 

§  55.  Consular  jurisdiction  depends  on  the  general  law  of  nations,  on  treaties  subsisting 
between  the  governments  concerned,  or  on  the  activity  and  obligatory  force  of  the  rule  of 
reciprocity.  Authority  and  Jurisdiction  of  Consuls,*  2  Op.  Att*y  Genl,  878.  See  §§  1, 
180-186. 

g  56. Judicial  powers. —  The  principles  of  international  law,  as  recognized  in  Europe, 

afford  no  warrant  for  the  exercise  of  judicial  power  by  consuls,  and  the  rights  and  duties  of 
these  functionaries  depend,  both  for  their  authority  and  its  extent,  upon  the  treaties  subsist- 
ing between  the  governments  respectively  interchanging  this  species  of  commercial  agents. 
Ilnd.    See  g§  1,  180-186. 

§  57.  Under  treaties  between  the  United  States  and  France,  a  consul  of  the  latter  power, 
resident  in  this  coimtry,  has  no  jurisdiction  over  offenses  committed  on  board  of  French 
merchant  vessels  by  French  subjects,  while  such  vessels  are  lying  in  our  ports;  and  the  rule 
of  reciprocity  will  not  authorize  the  executive  department  of  our  government  to  interfere 
with  the  functions  committed  by  the  national  legislature  to  the  judicial  department,  by  ex- 
tending to  a  foreign  consul  judicial  powers  not  existing  by  treaty.    Ibid, 

g  58.  Treaties  between  the  United  States  and  Turkey  authorize  our  oonsuls  in  Egypt  to 
exercise  judicial  powers  over  American  citizens  in  that  country,  both  civil  and  criminal. 
Dainese  v.  Hale,*  1  MacArth.,  86.    See  §;$  10-16,  48. 

§  59.  Under  the  act  of  congress  of  May  7,  1830,  United  States  consuls  in  Turkey  have  judi- 
cial powers  only  in  criminal  cases.  Jurisdiction  of  Consuls  in  Turkey,*  9  Op.  Att'y  Qen*!, 
296. 

g  60. miscellaneons  powers. —  It  is  not  competent  for  a  consul,  without  the  special 

authority  of  his  government,  to  interpose  a  claim  in  a  prize  case  for  the  assertion  of  violated 
rights  of  his  sovereign  in  the  capture  of  a  ship.  He  is  supposed  to  be  clothed  with  authority 
only  for  commercial  purposes.  He  has  an  undoubted  right  to  interpose  claims  for  the  restitu- 
tion of  property  belonging  to  the  subjects  of  his  country,  but  is  not  a  minister  or  diplomatic 
agent  of  his  sovereign,  intrusted  by  virtue  of  his  office  with  authority  to  represent  him  in  his 
negotiations  with  foreign  states,  or  to  vindicate  his  prerogatives.  The  Anne,  8  Wheat.,  i35. 
See  §§  88,  76-79. 

g  61.  A  vice-consul  of  a  foreign  power,  duly  recognized  by  our  government,  is  a  competent 
party  to  assert  or  defend  the  rlKhts  of  property  of  the  individuals  of  his  nation,  in  any  court 
having  jurisdiction  of  causes  affected  by  the  application  of  international  law.  The  Bello  Cor- 
runes,  6  Wheat,  152. 

§  62.  A  consul  of  a  foreign  power  cannot  intervene  for  his  sovereign  when  such  sovereign 
has  a  minister  or  ambassador  resident  in  the  country,  but  he  may  intervene  in  a  cause  of 
salvage  on  behalf  of  citizens  of  his  own  country  who  are  absent,  but  interested.  Robson  v. 
The  Huntress,  2  Wall.  Jr.,  59. 

g  68.  A  consul  of  a  nation  may  claim  on  behalf  of  its  subjects  a  captured  ship  if  no 
authorized  agent  appears.    The  London  Packet,  1  Mason,  14 

g  64.  A  foreign  vice-consul  may  petition  the  court  to  order  its  officers  to  discharge  their 
official  duty  in  regard  to  the  proceeds  of  a  sale  of  property  belonging  to  the  citizens  of  the 
nation  which  he  represents.    The  Ship  Adolph,  1  Curt.,  87. 
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§  66.  Consuls  of  the  United  States  are  authoriaed  to  perform  any  notarial  acts ;  but  a  cer- 
tificate to  of&cial  character  is  not  a  notarial  act.  Notarial  Power  of  American  Consuls,*  13 
Op.  Att'y  Gen*l,  1. 

g  tt6.  It  seems  that  a  United  States  consul  in  France  has  not  general  power  to  administer 
oaths,  but  only  in  particular  ca8e&  He  is  not  a  person  authorized  to  administer  oaths  by  the 
law  of  France.    'Herman  v.  Herman,  4  Wash.,  555. 

§  67.  A  consul  of  the  United  States  has  no  authority  to  order  the  imprisonment  of  an 
American  seaman  in  a  foreign  port ;  and  his  order  will  not  exempt  the  master  from  liability 
for  such  imprisonment,  if  without  good  cause.    The  William  Harris,  1  Ware,  873. 

g  68.  It  is  no  justification  of  an  illegal  imprisonment  of  seamen,  by  the  master  of  a  vessel, 
in  a  foreign  port,  that  the  same  was  done  by  the  advice  or  with  the  approval  of  the  American 
consul,  though  if  the  case  were  fully  and  fairly  stated  to  him,  and  his  advice  faithfully  pur- 
sued, it  would  afford  a  strong  protection,  on  the  ground  of  malicious  or  wrongful  intention* 
Wilson  V.  The  Mary,  Gilp.,  31. 

§  69.  No  consul,  by  virtue  of  his  office,  particularly  in  an  enemy's  country,  can  grant  a  per- 
mit exempting  an  enemy's  vessel  from  capture.  Rogers  v.  The  Aniado,  1  Newb.,  400.  See 
g78. 

§  70.  An  American  consul  has  authority  to  detain  the  papers  of  a  ship  only  for  the  purpose 
of  enforcing  the  payment  of  wages  in  certain  cases,  and  consular  fees;  a  consul  can  sue  for 
and  receive  the  penalties  incurred  by  the  master  of  a  vessel  for  neglecting  to  deposit  his 
papers ;  but  he  has  no  right  to  enforce  the  penalties  otherwise,  and  has  no  general  authority 
to  enforce  disputed  claims  against  a  vessel.  Powers  of  American  Consuls,*  9  Op.  Att'y  Gen'l, 
384. 

g  71.  discharge  of  seamen  abroad.— Under  the  act  of  July  30, 1840  (5  U.  S.  Stat,  395),  a 

seaman  may  be  discharged  abroad  at  his  own  request  by  the  consul,  without  payment  of  three 
months'  wages ;  but  the  consul  must  make  an  official  entry  of  the  facts,  both  upon  the  crew 
list  and  shipping  articles.    Miner  v,  Harbeck,  1  Abb.  Adm.,  546. 

§  72.  It  seems  that  when  a  consul,  on  clear  prima  fade  evidence,  orders  a  seaman  to  be 
discharged  from  a  vessel  for  criminal  conduct,  threatening  the  safety  of  the  vessel  or  her 
officers  or  company,  and  sends  him  home  for  trial  on  the  accusations,  such  discharge  is  a  bar 
to  any  continuing  claim  for  wages.    Tingle  v.  Tucker,  1  Abb.  Adm.,  519. 

g  73.  The  action  of  a  consul  in  the  discharge  of  a  seaman  in  a  foreign  port  is  not  conclu- 
sive upon  the  courts.    Campbell  v.  Steamer  Uncle  Sam,  1  McAl.,  77. 

g  74.  If  in  a  foreign  port  a  seaman  be  discharged,  with  the  approval  of  the  resident  consul, 
such  fact  does  not  preclude  the  court  from  inquiring  into  the  cause  of  the  dischai^  and 
awarding  damages  if  the  discharge  was  unjustifiable.    Hutchinson  v.  Coombs,  1  Ware,  65. 

g  75.  The  consul  is  the  proper  judge  upon  what  vessels  destitute  American  seamen  abroad 
shall  be  placed  for  their  return  to  the  United  States.     Matthews  v.  Offley,  3  Sumn.,  115. 

g  76. privilege.-^  Though  a  consul  be  authorized  to  communicate  directly  with  the 

government,  yet  he  does  not  thereby  acquire  diplomatic  privileges  of  a  minister.  Functions 
of  Consuls,*  7  Op.  Att'y  Gen'l,  342.    See  §  60. 

g  77.  A  consul-general  of  the  French  republic  in  the  United  States  is  not  privileged  from 
legal  process  either  by  the  law  of  nations  or  by  the  consular  convention  between  the  United 
States  and  France.    Consular  Privileges,*  1  Op.  Att'y  Gren'l,  77. 

g  78.  Where  a  foreign  consul  is  carrying  on  trade  in  an  enemy's  country  as  a  merchant,  his 
official  character  will  not  protect  his  property  from  seizure  and  condemnation  as  enemy's 
property.    The  Bark  Pioneer,  1  Bl  Pr.  Cas.,  666.    See  §  69. 

§  79.  The  treaty  with  France,  which  exempts  consuls  from  compulsory  process  to  secure 
their  attendance  as  witnesses,  i&  not  in  confiict  with  the  sixth  amendment  of  the  constitu- 
tion of  the  United  States,  securing  to  persons  accused  of  crime  compulsory  process  for  their 
witnesses.  The  courts  have  no  power,  on  motion  of  a  defendant  accused  of  crime,  to  compel 
the  attendance  of  a  consul  of  France  as  a  witness.    In  re  Dillon.  7  Saw.,  563. 

§  ^0, suits  by  and  against.—  A  state  court  has  no  jurisdiction  of  an  action  of  debt 

against  a  foreign  consul.     McKay  r.  Garcia,*  6  Ben.,  556.    See  g§  103-113. 

g  81.  Where,  in  the  New  York  court  of  errors,  upon  error  to  the  supreme  court  of  the  state. 
It  was  assigned  for  error  that  the  defendant  was  consul-general  of  a  foreign  power,  and  it 
was  answered  that  the  error  alleged  nowhere  appeared  in  the  record  of  the  supreme  court  of 
the  state,  and  the  court  of  errors  affirmed  the  judgment  of  the  supreme  court,  heldt  that  the 
question,  whether  the  error  alleged  was  assignable  in  the  court  of  errors,  was  not  involved  in 
the  judgment  given ;  but  that  court,  assuming  the  fact  as  alleged,  decided  that  it  did  not  ex- 
empt the  defendant  from  suit  in  the  state  court,  which  decision  was  reviewable  by  the  federal 
supreme  court  upon  error.    Davis  v.  Packard,  6  Pet,  41.    See  g  53. 

§  82.  Where  suit  was  instituted  in  the  supreme  court  of  the  state  of  New  York  against  a 
foreign  consul,  and  the  defendant  did  not  plead  his  exemption  in  that  court,  but,  upon  the 
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case  being  carried  to  the  court  of  errors,  a8sigp[ie<l  the  matter  as  error,  and  that  court,  not- 
withstanding, gave  judgment  against  him  on  the  merits,— not  merely  dismissing  the  writ  of 
error, —  the  judgment  of  the  court  of  errors  was  reversed,  without  deciding  whether,  had  the 
judgment  rested  upon  the  ground  that  the  exemption  had  been  waived  by  not  being  pleaded 
below,  the  case  would  have  been  taken  out  of  the  revising  power  of  the  federal  supreme 
court.    IbUL 

§  88.  It  seems  that  the  exemption  from  suit  in  the  state  courts,  extended  to  foreign  miuis- 
ters,  is  not  a  personal  privilege,  which  is  waived  by  not  being  pleaded,  but  belongs  to  the 
government  which  they  represent.    Ibid, 

§  84.  A  foreign  consul  may  bring  a  suit  in  a  state  court,  as  an  individual,  but  a  suit  cannot 
be  brought  in  such  a  court  against  him.    Sagory  v,  Wissman,  2  Ben.,  240. 

§  85.  Where  A  filed  a  bill  in  equity  in  a  state  court  for  the  sale  of  lands  which  he  had  con- 
veyed subject  to  a  mortgage,  and  afterwards  filed  a  supplemental  bill  making  B,  the  owner 
of  the  mortgage,  and  a  foreign  consul,  a  party ;  and  B  answered  the  original  and  supple- 
mental bills,  and  afterwards  filed  in  the  same  court  a  bill  in  the  nature  of  a  cross-bill  for  the 
Bale  of  the  lands  and  the  application  of  the  proceeds  to  satisfy  his  mortgage,  held,  that  the 
suit  by  B  was  an  original  suit  of  which  the  state  court  had  jurisdiction.     Ibid, 

g  8d.  United  States  circuit  courts  have  jurisdiction  of  suits  in  equity  against  the  consuls  of 
foreign  powers.    Graham  t;.  Stucken,  4  Blatch.,  fiO. 

g  87.  Aliens  are  subject  to  the  jurisdiction  of  the  circuit  court  of  the  United  States.  Ck>n- 
suls  have  no  privilege  except  exemption  from  suit  in  state  courts.  The  jurisdiction  of  the 
United  States  circuit  courts  is  exclusive  only  of  state  courts.  St.  Luke*s  Hospital  v.  Barclay, 
8  Blatch.,  259. 

§  88.  Where  a  contract  was  made  by  a  firm,  and  a  foreign  consul  became  a  partner  in  a 
firm,  the  successor  of  the  former  firm,  it  was  held  that  the  latter  firm  was  not  liable  upon  the 
contract,  and  that  the  federal  court  had  no  jurisdiction  to  give  judgment  against  a  party 
"Who  was  a  member  of  both  firms,  in  an  action  thereon  against  the  latter  firm,  it  having  no 
jurisdiction  of  the  cause  except  by  reason  of  the  character  of  the  consul  defendant,  who  was 
not  liable.    Bixby  v.  Janssen,  6  Blatch.,  815. 

g  g9. certificate;  evidence.^  The  certificate  of  a  consul  as  to  facts  not  within  his 

knowledge,  official  or  personal,  is  not  evidence  of  those  facts.  Brown  v.  The  Independence, 
Crabbe,  54.    See  §§  41-44. 

§  00.  The  certificate  of  a  consul  under  his  consular  seal  is  not  a  sufficient  authentication  of 
a  foreign  law  to  make  it  evidence,  it  not  being  one  of  his  consular  functions  to  grant  such 
certificates.    Stein  v.  Bowman,  18  Pet.,  200. 

g  01.  The  seal  on  a  consular  certificate  should,  to  entitle  the  certificate  to  be  recorded  as 
an  official  document,  be  so  plain  as  to  allow  the  vignette  and  motto  to  be  distinguished.  The 
Atlantic,  Abb.  Adm.,  451. 

§  02.  Under  the  act  of  congress  of  1808,  ch.  62,  the  certificate  of  the  consul  is  prima  faeie  evi- 
dence of  the  refusal  of  the  master  of  a  vessel  to  take  destitute  seamen  on  board,  and  of  all 
facts  which  are  necessary  to  bring  the  case  within  the  penalty  of  the  statute.  Matthews  v. 
Offley.  8  Sumn.,  115. 

g  93, compensation. —  A  consul  is  not  entitled  to  a  commission  for  merely  witnessing 

payment  to  a  seaman,  upon  his  discharge  from  a  vessel  abroad.  Hathaway  v.  Jones,  2  Spr.,  50. 
See  §g  41-43. 

§  04.  By  act  of  congress,  August  18,  1856,  it  is  declared:  *<  No  consular  officer  can  exercise 
diplomatic  functions,  .  .  .  unless  expressly  authorized  by  the  president  so  to  do."  A 
retiring  minister  cannot,  of  his  ovm  motion,  place  a  consul  in  charge  of  the  legation  in  his 
place,  nor  can  the  latter  draw  the  pay  incident  to  such  office.  Otterbourg's  Case,*  5  Ct.  CI., 
4iM).    See  §85. 

g  05.  When  a  consul  is  absent  for  over  sixty  days,  during  one  year,  from  duty,  his  pay 
ceases  during  such  absence.  Pay  of  vice-consuls  and  vice-commercial  agents  does  not  stop 
during  absence  of  principal.  Absence  of  Diplomatic  and  Consular  Officers,*  12  Op.  Att'y 
Gen'l,  410.     See  §  102. 

g  06. miscellaneous. —  It  was  said  to  be  the  duty  of  a  United  States  consul  to  have 

afforded  assistance  to,  and  sent  home,  a  minor  who  had  concealed  himself  in  a  vessel,  and  was 
not  discovered  till  the  vessel  was  at  sea,  he  having  offered  himself  as  a  seaman  and  been  per- 
mitted by  the  master  to  perform  the  duties  of  one,  though  he  had  not  signed  the  articles, 
liusoom  r.  Osgood,  1  Spr.,  82. 

§  07.  In  a  suit  by  the  United  States  against  the  sureties  on  the  official  bond  of  a  consul  for 
the  faithful  discharge  of  his  duties,  and  to  account  for  money  received  by  virtue  of  the  act  of 
April  14,  1792,  the  sureties  are  not  responsible  on  account  of  moneys  remitted  to  the  consul 
for  purposes  not  within  the  limits  of  his  consular  duties.     United  States  v.  Bell,  Qilp.,  41. 

g  08.  Bills  of  exchange  were  drawn  by  the  consul-general  of  the  French  republic.    His 
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official  title  was  added  to  his  signature,  and  they  were  directed  to  the  paymaster-general  at 
the  national  treasury,  and  purported  to  be  for  value  received  by  the  government,  conform- 
ably to  account  rendered.  They  bore  a  certificate  of  registration  at  a  French  consulate,  and 
a  declaration  by  the  French  minister  plenipotentiary  that  the  faith  of  the  French  nation  was 
pledged  for  their  payment,  and  requesting  the  proper  officer  of  the  troaoury  to  pay  them. 
Held,  that  they  were  contracts  on  account  of  the  govern ment,  and  the  drawer  was  not  per- 
sonally liable  thereon.    Jones  v.  Le  Tombe,  8  Dal.,  384. 

§  99.  A  foreign  seaman  seeking  to  libel  a  vessel  for  wages  in  a  port  of  the  United  States 
must  procure  the  official  sanction  of  the  representative  of  the  country  to  which  he  belongs. 
The  Infanta,  1  Abb.  Adm.,  268. 

§  100.  Yice-consnls,  consular  agents,  ete.— The  law  forbidding  payment  of  any  compensa- 
tion to  any  consul  who  is  not  a  citizen  of  the  United  States  does  not  apply  to  deputy  and 
vice-consuls  and  consular  and  vice-commercial  agents.  Citizenship  of  Consular  Officers,*  12 
Op.  Att'y  Gen'l,  124. 

§  101.  Consular  agents  are  consular  officers,  and  in  law  the  representatives  of  the  consols 
to  whom  they  are  subordinate  —  consuls  exercising  through  them  consular  powers,  at  places 
within  their  consulates  different  from  those  at  which  they  are  themselves  located.  Grould  t\ 
Staples,  0  Fed.  R.,  159.    See  §  29. 

§  102.-  In  the  absence  of  the  consul,  his  clerk  cannot  invoke  the  aid  of  the  local  authorities 
to  check  insubordination  of  seamen  in  a  foreign  port.    Snow  t;.  Wope,  2  Curt.,  801.    See  §  95. 

IL  Offenses  Affecttino  MiNisTElts. 

StTMiCART— Jttrisdtcf/on,  §  108. 

§  108.  A  prosecution  for  a  crime  committed  upon  the  person  of  a  public  minister  is  not  a 
case  affecting  such  minister  within  the  sense  of  the  federal  constitution.  United  States  «• 
Ortega,  g  104. 

[Notes.— See  §§  105-118.] 

UNITED  STATES  v.  ORTEGA. 
(U  Wheaton,  407-469.    lSf20.) 

Opinion  by  Mr.  Jubtice  Washington. 

Statement  of  Facts. —  The  defendant,  Juan  Gualberto  de  Ortega,  was  in- 
dicted in  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  for  infracting  the  law  of  nations  by  offering  violence  to  the 
person  of  Hilario  de  Rivas  y  Salmon,  the  charge  d'affaires  of  his  Catholic 
majesty  the  king  of  Spain  in  the  United  States,  contrary  to  the  law  of  nations 
and  to  the  act  of  the  congress  of  the  United  States  in  such  case  provided. 
The  jury  having  found  a  verdict  of  guilty,*  the  defendant  moved  in  arrest  of 
judgment,  and  assigned  for  cause  "  that  the  circuit  court  has  not  jurisdiction 
of  the  matter  charged  in  the  indictment,  inasmuch  as  it  is  a  case  affecting  an 
ambassador  or  other  public  minister."  The  opinions  of  the  judges  of  that 
court  upon  this  point  being  opposed,  the  cause  comes  before  this  court  upon  a 
certificate  of  such  disagreement. 

§  104.  A  prosecution  for  an  assault  upon  the  person  qf  a  puilic  minister  is 
not  within  article  3,  section  ^,  qf  the  constitution^  and  the  circuit  court  may  have 
jurisdiction  thereof. 

The  questions  to  which  the  point  certified  by  the  court  below  gives  rise  are, 
first,  whether  this  is  a  case  affecting  an  ambassador  or  other  public  minister, 
within  the  meaning  of  the  second  section  of  the  third  article  of  the  oonstitn- 
tion  of  the  United  States.  If  it  be,  then  the  next  question  would  be,  whether 
the  jurisdiction  of  the  supreme  court  in  such  cases  is  not  only  original,  but  ex- 
clusive of  the  circuit  courts,  under  the  true  construction  of  the  above  section 
and  article. 

The  last  question  need  not  be  decided  in  the  present  case,  because  the  court 
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is  clearly  of  opinion  that  this  is  not  a  case  affecting  a  public  minister,  within 
the  plain  meaning  of  the  constitution.  It  is  that  of  a  public  prosecution,  in- 
stituted and  conducted  by  and  in  the  name  of  the  United  States,  for  the  pur- 
pose of  vindicating  the  law  of  nations  and  that  of  the  United  States,  offended, 
as  the  indictment  charges,  in  the  person  of  a  public  minister,  by  an  assault 
committed  on  him  by  a  private  individual.  It  is  a  case,  then,  which  affects  the 
United  States  and  the  individual  whom  they  seek  to  punish,  but. one  in  which 
the  minister  himself,  although  he  was  the  person  injured  by  the  assault,  has 
no  concern,  either  in  the  event  of  the  prosecution  or  in  the  costs  attending  it. 
It  is  ordered  to  be  .certified  to  the  circuit  court  for  the  eastern  district  of 
Pennsylvania  that  that  court  has  jurisdiction  of  the  matter  charged  in  the  in- 
dictment, the  case  not  being  one  which  affects  an  ambassador  or  other  public 
minister. 

Certificate  aecardingly, 

g  105.  Jurisdiction* — The  original  jurisdiction  vested  by  the  federal  constitution  in  the 
supreme  court  in  cases  affecting  ambassadors,  eta,  does  not  preclude  congress  from  confer- 
ring concurrent  jurisdiction  on  inferior  courts,  and  a  motion  to  quash  an  indictment  against  a 
consul  on  the  ground  that  the  case  was  exclusively  within  the  jurisdiction  of  the  supreme 
court  was  overruled.    United  States  v,  Ravara,  2  Dal.,  297.    See  §§  47,  48. 

§  10^  A  consul  is  not  a  public  minister  within  the  meaning  of  the  act  of  congress  of  April 
90,  1790,  in  relation  to  *'  violence  to  the  person  of  an  ambassador  or  other  public  minister;" 
and  the  courts  of  the  United  States  have  no  jurisdiction  of  a  riot  committed  by  a  number  of 
persons  tumuituously  assembled  before  the  house  of  a  foreign  consul,  requiring  him  to  de*> 
liver  up  certain  persons  supposed  to  be  resident  with  him,  and  insulting  him  with  improper 
language.    Respect  Due  to  Consuls,*  1  Op.  Att*y  Gen*l,  41. 

g  107.  Self-defense.—  Though  the  person  of  a  public  minister  is  inviolable*  yet  he  is  not 
exempted  from  the  law  of  self-defense ;  if  he  unlawfully  assaults  another,  the  attack  may  be 
repelled  by  as  much  force  as  wiU  prevent  its  continuance  or  repetition.  United  States  v. 
Benner,  1  Bald.,  234. 

g  108.  A  foreign  minister,  by  committing  the  first  assault,  so  far  loses  his  privilege  that  he 
cannot  complain  of  an  infraction  of  the  law  of  nations,  if  in  his  turn  he  should  be  assaulted 
by  the  party  aggrieved.    United  States  v.  Ortega,  4  Wash.,  581. 

§  109.  The  law  is  the  same  in  the  case  of  a  defendant  charged  with  an  assault  upon  a 
foreign  minister  as  when  charged  with  the  same  offense  upon  a  citizen,  and  the  same  defense 
can  be  made.  If  the  minister  be  the  aggressor,  the  defendant  will  be  excused  for  a  subsequent 
battery.     United  States  v.  Liddle,  2  Wash.,  205! 

§  110.  Knowledge  of  ministerial  character.—  One  who  assaults  another,  knowing  the  per- 
son assaulted  once  to  have  been  a  foreign  minister,  acts  at  his  peril,  if  it  turns  out  that  his 
cbaraoter  of  minister  still  continues,  or  if  the  reverse  is  not  proved.  United  States  v. 
Ortega,  4  Wash.,  531. 

§  111.  It  is  no  excuse  of  an  assault  upon  the  person  of  a  foreign  minister  that  his  character 
was  unknown  to  the  assailant.    Ibid. 

g  112.  Under  section  27  of  the  act  of  1790,  it  Is  not  necessary  to  oonviotion  that  the  person 
arresting  a  minister  be  an  officer.    United  States  v.  Benner,  1  Bald.,  234. 

§  118.  To  render  one  guilty  of  the  offense  of  insulting  a  foreign  minister  by  injury  to  his 
house,  etc,  it  must  appear  that  the  accused  knew  that  it  was  the  house,  etc.,  of  the  minister. 
nnitedStatesv.  Hand,  2Wash.,  435.    See  §§  51,  52. 

IIL  CoNsuLAB  Courts. 
ScmuBY  ~  Practice  on  appeals^  %%  114-110. 

§  114.  An  appeal  from  the  consular  and  ministerial  courts  of  China  and  Japan  to  the  cir- 
cuit court  for  the  district  of  California  is  subject  to  the  same  rules,  regulations  and  restric- 
tions as  are  prescribed  in  the  case  of  writs  of  error  from  district  courts,  including  those  as  to 
allowance  of  appeal,  issuance  and  service  of  citation,  and  parties  who  may  prosecute  an  ap- 
peal   Steamer  Spark  v,  Lee  Choi  Chum,  §§  117-126;  Tazaymon  v.  Twombley,  g§  127-129. 

§  115.  Qucsre:  Whether  it  is  necessary  to  issue  and  serve  a  citation  when  the  consular  court 
tes  once  adjourned  after  rcmdering  a  deoree.    Ibid, 
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§  116.  In  an  appeal  from  said  consular  courts,  the  transcript  of  the  record  should  be  a  copy 
in  chronological  order  of  all  the  proceedings  in  the  case  as  a  single  document,  and  should  be 
certified  at  the  end  as  being  a  full,  true  and  correct  copy  of  the  pleadings  and  all  other  pro- 
ceedings in  the  case.  Separate,  loose  papers,  wholly  unauthenticated,  do  not  constitute  a 
record.    Tazaymon  v.  Twombley,  §g  127-1^. 

[Notes.— See  §§  180-186.] 

STEAMER  SPARK  v.  LEE  CHOI  CHUM. 
(Circuit  Court  for  California:  1  Sawyer,  718-721.    1872.) 

Opinion  by  Sawter,  J. 

Statement  of  Facts. —  This  is  an  appeal  from  a  jadgment  of  the  constt- 
lar  court  of  Canton,  in  tbo  empire  of  China,  in  a  proceeding  in  admiralty 
against  the  steamer  Spark,  for  damages  resulting  from  a  collision  with  a 
Chinese  junk  owned  by  the  petitioners,  or  libelants.  The  proceedings  were 
had,  and  appeal  taken,  under  the  act  of  congress  of  June  22,  1860,  and  the 
amendatory  act  of  July  1,  1870,  giving  to  this  court  appellate  jurisdiction  in 
certain  cases  from  the  consular  and  ministerial  courts  of  China  and  Japan. 
12  U.  S.  Stat,  at  L.,  Y2;  and  16  U.  S.  Stat,  at  L.,  183-4.  The  fifth  section  of 
the  latter  act  is  as  follows,  to  wit:  ''See.  5.  And  be  it  further  enacted,  that 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  sura,  of  $2,500,  an 
appeal  shall  be  allowed  to  the  circuit  court  for  the  district  of  California;  and, 
upon  such  appeal,  a  transcript  of  the  libel,  bill,  answer,  depositions,  and  all 
other  proceedings  in  the  cause  shall  be  transmitted  to  the  circuit  court;  and  no 
new  evidence  shall  be  received  on  the  hearing  of  the  appeal ;  and  the  appeal 
shall  be  subject  to  the  rules,  regulations  and  restrictions  prescribed  in  law  for 
writs  of  error  from  district  courts  of  the  United  States."  A  judgment  having 
been  entered  by  the  consular  court  against  the  steamer  Spark,  for  the  sum  of 
$6,005.32,  an  appeal  has  been  taken  on  behalf  of  the  defendant. 

§  117.  The  allowance  of  an  appeal  from  certain  consular  courts  mnst  appear 
in  the  record. 

The  appellees  move  to  dismiss  the  appeal  for  numerous  irregularities,  only 
three  or  four  of  which  will  be  noticed.  It  is  objected  that  the  record  shows 
no  order  allowing  the  appeal,  and  no  citation  to  the  appellees.  The  section 
cited,  it  will  be  seen,  provides  that  "  appeals  shall  be  subject  to  the  rules,  regu- 
lations and  restrictions  prescribed  in  law  for  writs  of  error  from  district  courts 
of  the  United  States."  The  twenty-second  section  of  the  judiciary  act  of 
1789  provides  that  final  decrees  and  judgments  of  the  district  courts  in  civil 
actions  '^  may  be  re-examined,  and  reversed  or  afiirmed  in  a  circuit  court,  .  .  • 
upon  a  writ  of  error,  whereto  shall  be  annexed  and  returned  therewith,  at  the 
day  and  place  therein  mentioned,  an  authenticated  transcript  of  the  record, 
assignment  of  errors  and  prayer  for  reversal,  with  a  citation  to  the  adverse 
party  signed  by  the  judge  of  such  district  court  or  a  justice  of  the  supreme 
court,  the  adverse  party  having  at  least  twenty  days'  notice."  1  U.  S.  Stat 
at  L.,  84.  The  same  section  has  a  similar  provision  for  writs  of  error  from  the 
supreme  to  the  circuit  court  to  review  the  judgments  and  decrees  of  the  latter. 
And  the  twenty-firth  section  has  provisions  in  similar  language  for  reviewing 
the  decisions  of  the  highest  state  courts  in  certain  cases  by  the  supreme  court 
of  the  United  States.  The  construction  of  these  latter  provisions,  and,  conse- 
quently, the  construction  of  the  similar  provision  relative  to  writs  of  error 
from  the  circuit  to  the  district  courts,  has  been  settled  by  the  supreme  court  of 

the  United  States.    Thus,  in  the  very  late  case  of  Gleason  t;.  Florida,  9  Wall, 
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?83,  the  sapreme  court  say:  "But  on  looking  into  the  record  we  find  no  allowr- 
ance  of  the  writ.  And  this  has  been  repeatedly  held  to  be  essential  to  the 
exercise  by  this  court  of  reviewing  jurisdiction  over  final  judgments  or  decrees 
by  the  courts  of  the  states."  So,  in  Hartford  Fire  Ins.  Co.  v.  Van  Duzer,  the 
writ  was  dismissed  because  no  allowance  of  the  writ  appeared  in  the  record, 
the  chief  justice  delivering  the  opinion  of  the  court,  "  that  such  allowance  was 
indispensable  to  the  jurisdiction  of  the  court  in  error  to  review  the  judgment 
of  the  highest  court  of  the  state."  9  Wall.,  784,  note.  So  an  appeal  from  the 
supreme  court  of  the  District  of  Columbia  was  dismissed  by  the  supreme  courc 
of  the  United  States,  because  there  was  "  no  evidence  in  the  record  of  any 
allowance  of  appeal;  and  without  an  allowance  this  court  cannot  acquire  juris- 
diction." Pierce  v.  Cox,  9  Wall.,  787.  See,  also,  Edmonson  v.  Bloomshire,  7 
Wall.,  312.  This  settles  the  construction  of  the  act  of  congress  relating  to 
writs  of  error  and  appeals  from  the  United  States  district  courts,  and  as  the 
same  rules  and  regulations  are  made  applicable  to  appeals  from  the  consular 
courts  of  China,  it  settles  the  point  in  this  case. 

§118.^  citation  ia  necessary  if  tli^  appeal  be  not  allowed  in  open  court. 

The  record  shows  no  allowance  of  an  appeal  and  no  citation,  the  latter  1)eing 
necessary ,  also,  if  the  order  allowing  an  appeal  is  not  made  in  open  court.  This 
is  implied,  at  least,  from  the  case  of  Pierce  v.  Cox,  supra,  if  a  citation  is  not 
waived  by  appearance  of  the  appellee.  And  it  is  expressly  required  by  the  pro- 
visions of  the  statute  quoted.  It  is  claimed,  also,  that  this  appeal,  if  taken  at 
all,  must  have  been  taken  out  of  court,  as  the  petition  for  an  appeal  bears  date 
several  days  after  the  date  of  the  judgment ;  and  it.  is  claimed  that  there  are 
no  terms  in  the  consular  court,  under  the  statute,  and  that  as  soon  as  judgment 
is  entered  and  the  court  for  that  occasion  has  adjourned,  it  is  no  longer  an  open 
court  with  reference  to  that  case,  and  all  subsequent  allowances  of  appeals 
must  necessarily  be  made  out  of  court  with  respeot  to  that  case.  Numerous 
authorities  are  cited  to  the  point,  but  it  is  unnecessary  now  to  determine  it 
upon  the  view  taken  upon  other  objections.  It  will  be  the  safer  practice  to 
issue  and  serve  a  citation. 

§  1 19.  J^o  appeal  or  writ  of  error  can  he  sustained  in  name  qf  a  steamer,  or 
any  other  than  a  human  being  or  corporation. 

Another  formidable  objection  is,  that  no  appeal  has  been  taken  in  the  case ; 
that  the  appeal,  if  any  there  is,  is  taken  in  the  name  of  The  Steamer  Spark  — 
the  only  defendant  in  the  case;  and  that  no  appeal  can  be  taken  in  the  name 
of  an  inanimate  object  —  the  res  when  the  action  is  in  rem.  The  supreme 
court  of  the  United  States,  in  the  recent  case  of  ^'The  Steamboat  Burns,"  held 
that  a  writ  of  error  or  appeal  cannot  be  sustained  in  the  name  of  a  steamboat 
or  any  other  than  a  human  being,  or  some  corporate  or  associated  aggregation 
of  persons.  9  Wall,  237-40.  The  writ  of  error  was  dismissed  on  the  ground 
indicated.  The  petition  for  an  appeal  in  this  case  is  entitled,  Lee  Choi  Chum 
V.  The  Steamer  Spark,  and  it  proceeds:  **  And  now  comes  the  said  defendant 
in  the  above  entitled  cause,  by  George  B.  Dixwell,  hie  agents  and  files  this  peti- 
tion on  appeal,  and  showeth  that  the  said  consular  court  did,  on  the  24th  day 
of  August,  A.  D.  1871,  enter  a  judgment  in  the  cause  against  the  defendant,  in 
favor  of  the  plaintiff,  for  the  sum  of  $6,005.32,  and  the  said  defendant  appeals 
from  the  judgment  of  the  said  consular  court  to  the  circuit  court  of  the  Unitea 
States  for  the  district  of  California,  etc.  .  .  .  Wherefore  the  defendant 
prays  that  proceedings,"  etc.  This  is  an  appeal  by,  and  in  the  name  of,  the  ship, 
and  nothing  more.    The  ship  purports  to  be  the  appellant,  and  it  is  in  fact  the 
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only  defendant  in  the  case.  The  case  cited  is  conclusive  on  this  question* 
The  petition  for  an  appeal  is  signed  "  Geo.  Basil  Dixwell,  for  self,  and  the  firm 
of  Augustine  Heard  &  Oo.,"  but  this  does  not  make  either  of  these  peiaov 
parties  to  the  appeal,  or  even  to  the  action.  The  body  of  the  pfrfj^-^^^  shows 
that  it  is  ^'  the  defendant  in  the  above  entitled  cause,  by  Qemge  E.  Dixwell^" 
that  files  the  petition,  but  neither  Dixwell  nor  Jb^gagtine  Heard  &  Co.  was  a 
defendant. 

J  12A.   ^jy*^  idhan  iu  name  of  firrn^  all  the  menihera  must  he  named. 

They  were  not  sued,  and  they  never  put  in  a  claim  as  owner,  or  otherwise, 
so  far  as  the  record  shows,  and  never  filed  any  pleading  in  the  case  by  which 
they  became  parties.  They  do  not  purport  to  appeal,  nor  were  they  in  a  con- 
dition to  entitle  them  to  appeaL  If  they  had  been  parties,  and  had  appeared 
as  such  in  the  name  of  ^*  Augustine  Heard  &  Co.,"  they  would  still  be  met  by 
another  decision  of  the  supreme  court,  that  an  appeal  in  that  name,  style  and 
form  would  be  nugatory.  In  the  case  of  "The  Protector,"  an  "appeal  was 
dismissed  "  because  taken  in  the  name  of  "  William  A.  Freeborn  &  Co.,"  with- 
out setting  out  the  names  of  the  parties  constituting  the  firm,  the  court  hold- 
ing that  "  no  difference  existed  between  writs  of  error  and  appeals,  as  to  the 
manner  in  which  tho  names  of  parties  should  be  set  forth,"  and  that  this  defect 
had  always  been  held  fatal  incases  of  writs  of  error.  11  Wall,  82.  But  the 
appeal  is  not  taken  by  these  parties  or  any  other,  except  "  The  Steamer  Spark," 
the  only  defendant  in  the  case. 

§121.  One  not  a  party  to  the  record  cannot  appeal. 

In  fact  there  is  no  other  party  to  the  record,  and,  consequently,  none  other 
who  could  take  the  appeal.  A  person  who  is  not  a  party  in  some  form  cannot 
interfere  by  way  of  appeal,  or  otherwise.  There  was,  in  this  case,  no  answer 
to  the  libel,  or  petition,  as  the  parties  designate  the  pleading  filed  by  the  com- 
plainants. There  is  no  issue  taken  upon  the  allegations  of  the  libel,  or  peti- 
tion, and  nothing  to  try  except  to  ascertain  the  amount  of  damages.  Neither 
Captain  Brady,  Mr.  Orra,  Mr.  Dixwell,  Augustine  Heard  &  Co.,  nor  any  other 
person,  presented  himself  in  any  such  way  as  entitled  him  to  be- heard  in  the 
case,  either  in  the  court  below  or  on  appeal.  They  have  not  merely  failed  in 
form,  but  also  in  substance,  to  make  themselves  parties  to  the  proceedings. 

§  122.  In  a  proceeding  in  rem  in  admiralty^  a  claim  m,tiet  he  filed  by  the 
ovmer  or  his  agent. 

It  will  be  seen  by  reference  to  any  reputable  work  on  admiralty  jmictice, 
that  the  first  step  in  the  defense  in  a  proceeding  in  rem  in  instance  causes,  in 
courts  exercising  admiralty  jurisdiction,  is  the  interposition  of  a  claim  to  the 
property  libeled.  The  claim  should  be  made  by  a  party  authorized  to  set  up  a 
defense  —  the  owner,  either  in  person  or  by  his  agent,  or  by  the  agent  of  a  for- 
eign government,  whose  subjects  are  interested  in  the  property  in  question. 
Dunlap's  Ad.  Prac,  153;  2  Conkling's  Ad.  Pr.,  543;  Ben.  Ad.  Pr.,  sec.  461. 
*^  In  such  suits,"  observes  Mr.  Justice  Story,  "  the  claimant  is  an  actor,  and  is 
entitled  to  come  before  the  court  in  that  character  only,  in  virtue  of  his  pro- 
prietary interest  in  the  thing  in  controversy;  this  alone  gives  him  a  persona 
standi  in  judicio.  It  is  necessary  that  he  should  establish  his  right  to  that 
character,  as  a  preliminary  to  his  admission  as  a  party  ad  litem^  capable  of  sus- 
taining the  litigation.  He  is,  therefore,  in  the  regular  and  proper  course  of 
'  practice,  required,  in  the  first  instance^  to  put  in  his  claim  upon  oath,  averring 
in  positive  terms  his  proprietary  interest.  If  he  refuses  to  do  so,  it  is  sufficient 
reason  for  a  rejection  of  his  claim.    If  the  claim  be  made  through  the  inter- 

iMTAn 

7w 


CONSULAR  COURTS.  SS  128-125. 


Tention  of  an  agent,  the  agent  is  in  like  manner  required  to  make  oath  to  his 
belief  of  the  verity  of  the  claim ;  and  if  necessary,  he  may  also  be  required  to 
produce  and  prove  his  authority  before  he  can  be  admitted* to  put  in  the  claim. 
If  tins  is  not  done,  it  furnishes  matter  of  exception,  and  may  be  insisted  upon 
by  the  aduaim  iMtty,  for  the  dismissal  of  the  claim."  United  States  v.  422 
Casks  of  Wine,  1  Pet.,  549. 

§  1 3S.  what  the  daim  jUed  mu9t  imdam. 

The  claim  should  state  the  facts  showing  the  right  dt  the  jaettyXo  tabmemmm^ 
that  is  to  say,  the  ownership  of  the  property,  in  a  direct  and  issuable  form.  In 
the  language  of  Mr.  Benedict :  *^  No  set  form  of  words  is  necessary  to  form  a 
claim.  In  this,  as  in  other  pleadings,  the  court  looks  to  the  substance,  rather 
than  the  form. 

'^  It  must  state  that  the  party  is  the  true  and  lona  fide  owner  of  the  interest 
which  he  represents,  and  that  no  other  person  is  the  owner  thereof.  It  must 
be  verified  by  the  oath  of  the  party  or  his  agent  or  consignee ;  when  It  is  veri- 
fied by  the  oath  of  an  agent  or  consignee,  he  must  also  swear  that  he  is  author- 
ized to  do  so  by  the  owner,  or^if  the  property  be,  at  the  time  pC  the  arrest,  in 
the  possession  of  the  master  of  a  ship,  that  he  is  a  lawful  bailee  thereof  for  the 
owner."  Ben.  Ad.  Pr.,  sec.  461.  The  document  coming  nearest  to  a  claim  is 
a  protest  signed  by  George  Brady.  It  does  not  purport  to  be  a  claim,  and  is 
not  one,  either  in  form  or  substance.  It  alleges  nothing  directly,  or  in  an  issa- 
able  form,  as  to  the  ownership  of  the  vessel ;  but  simply  recites  that,  ^^  whereas 
the  said  vessel  was,  on  or  about  the  24th  day  of  June,  1871,  sold  and  transferred 
by  the  owner  thereof  unto  the  Hong  Kong,  Oanton  &  Macao  Steamship  Com- 
pany (limited),  being  a  British  joint  stock  company,  duly  incorporated,"  etc., 
and  then,  on  behalf  of  said  corporation,  protests  againat  the  action  and  the 
exercise  of  jurisdiction  by  the  consul,  not  on  account  of  the  insufficiency  of  the 
libel,  but  by  reason  of  the  said  recitals. 

§  124.  The  claim  must  be  verified. 

The  document,  such  as  it  is,  is  not  verified.  It  is  not  a  claim,  in  any  sense, 
upon  which  the  said  corporation  was  entitled  to  defend,  or  be  heard,  had  it  at- 
tempted to  do  so.  The  owner  of  the  ship  in  his  own  name,  in  person  or  by 
his  agent,  should  have  filed  a  claim  in  such  a  form  that  issue  could  be  taken 
on  it;  then,  if  the  facts  had  been  admitted,  or  proved  upon  denial,  the  claim- 
ant would  have  been  entitled  to  defend,  and  would  have  become  a  party  to  the 
action,  and  entitled  to  act  as  such  in  all  subsequent  proceedings.  The  mere 
putting  in  of  a  claim  is  not  a  defense  to  the  action,  but  it  gives  the  claimant 
the  static  of  a  party.  This  is  its  office.  After  putting  the  claim  in,  and  thus 
becoming  entitled  to  be  heard  for  his  interest,  the  claimant  must  put  before  the 
court  the  grounds  of  his  defense,  in  suitable  allegations,  so  that  the  court  and 
the  opposite  party  may  be  informed  of  the  grounds  of  the  defense.  Ben.  Ad. 
Pr.,  sea  466  et  aeq. 

§  125.  In  consular  courts  aU  jurisdictional  fa/sis  must  he  alleged. 

The  consular  court  is  a  court  of  limited  jurisdiction,  and  all  the  jurisdictional 
facts  must  be  alleged  in  the  libel,  petition  or  complaint,  otherwise  it  will  be 
insufficient.  If  the  libel  or  petition  fails  to  show  the  facts  which  authorize  the 
court  to  take  jurisdiction  under  the  statute,  or  if,  for  any  other  reason,  it  fails 
to  appear  upon  the  facts  stated  in  the  libel  or  complaint  that  the  party  filing 
is  not  entitled  to  any  relief,  the  claimant,  after  filing  his  claim  and  becoming  a 
party  to  the  proceeding,  may  file  exceptbons  in  the  nature  of  a  special  demur- 
rer, pointing  out  the  particulars  in  which  the  libel  or  petition  fails  to  show 
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jurisdiction  or  any  ground  for  relief.  Or  if  there  is  no  defect  in  the  libel  or 
-  petition,  and  the  matters  show^ing  a  want  of  jurisdiction,  or  other  defense,  do 
not  appear  on  the  face  of  the  libel,  they  must  be  set  up  by  direct  affirmative 
allegations  in  an  issuable  form,  by  way  of  plea  or  answer.  The  claims,  excep- 
tions and  other  matters  of  defense,  however,  may  be  united  in  the  answer,  at 
the  option  of  the  party  intervening,  for  the  protection  of  his  own  interest;  but 
this  is  not  the  best  practice.  Ben.  Ad.  Pr.,  ch.  XXVI;  Dunlap's  Ad.  Pr., 
chs.  VI  and  VIII;  2  Conkling's  Ad.  Pr.,  577  et  9eq.  1  have  been  thus  particular 
in  referring  briefly  to  the  practice,  and  to  the  works  where  the  proper  practice 
in  cases  of  this  kind  may  be  readily  found,  for  the  reason  that  the  proceedings  in 
this  class  of  cases  do  not  appear  to  be  well  understood  by  litigants  at  Canton^ 
and  the  proceedings  in  this  case  have,  consequently,  been  very  irregular.  This  is 
probably  owing  to  the  scarcity  of  books,  and  the  absence  of  members  of  the 
legal  profession  at  Canton.  By  consulting  some  one  or  more  of  the  works 
referred  to,  the  mistakes  that  have  occurred  in  this  case  may  be  avoided  in  the 
future.  Ajs  the  jurisdiction  conferred  upon  consuls  is  highly  important,  the 
importance  of  procuring  some  reputable  works  on  admiralty  practice  cannot  be 
overestimated. 

§  1 26*  lihd  insttfflcient  as  to  jurisdictional  f(ict8. 

On  the  view  taken,  the  court  has  not  acquired  jurisdiction  of  the  case,  and, 
of  course,  any  inquiry  into  the  merits  is  precluded.  I  feel  it  my  duty,  how- 
ever, to  suggest  that  the  libel  or  petition  itself  appears  to  be  defective,  in  not 
stating  the  facts  necessary  to  give  the  consular  court  jurisdiction,  under  the  acts 
of  congress  and  the  treaty  between  the  United  States  and  the  empire  of  China. 
It  is  nowhere  alleged  in  the  petition  or  libel  that  The  Steamer  Spark  is  an  Amer- 
ican vessel,  nor  are  any  facts  alleged  by  which  it  can  be  seen  that  the  consular 
court  has  jurisdiction.  The  jurisdictional  facts,  as  before  mentioned,  must  all 
be  distinctly  averred. 

It  appears  from  what  has  been  said,  and  from  the  authorities  cited,  that  no 
claimant  of  the  ship  appears  in  the  record  in  any  form  that  entitles  him  to  be 
beard ;  that  there  is  no  party  defendant,  other  than  the  ship  —  the  rem  —  and 
no  appeal  taken  in  any  form  by  any  party  appearing  to  be  entitled  to  appeal, 
or  in  any  name  other  than  that  of  the  ship;  also,  that  no  appeal  can  be  taken 
in  the  name  of  the  ship  alone.  There  is,  therefore,  no  valid  appeal,  and  the 
appeal  must  be  dismissed.  So,  also,  the  record  fails  to  show  any  allowance  of 
an  appeal,  or  any  citation  to  the  adverse  party,  and.  it  is  not  suggested  that 
there  is  any  diminution  of  the  record  in  these  particulars.  There  being  neither 
an  allowance  of  the  appeal,  nor  a  citation  disclose4  by  the  record,  the  fact  of 
the  existence  of  the  one  cannot  be  inferred  from  the  other.  There  are  numer- 
ous other  subordinate  points  made  which  I  do  not  find  it  necessary  to  discu$& 
Let  the  appeal  be  dismissed^  with  co^ts. 

TAZAYMON  v.  TWOMBLEY. 
(Circuit  CJourt  for  California;  5  Sawyer,  7^-83.    1878.) 

Opinion  by  Sawyer,  J. 

Statement  of  Facts. —  This .  case  purports  to  be  an  appeal  from  the  United 
States  consular  court  at  Hiogo,  in  the  empire  of  Japan.  The  papers  having 
been  filed  in  this  court,  counsel  appears  on  behalf  of  the  appellee,  and  moves 
to  dismiss  the  appeal  on  the  grounds:  1.  That  no  authenticated  transcript  of 
the  libel,  bill,  answer,  depositions  and  other  proceedings  has  been  transmitted 
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to  or  filed  in  this  court,  as  required  by  section  4093  of  the  Bevised  Statutes ; 
and,  consequently,  that  there  is  no  authentic  record  upon  which  the  court  can 
act.  2.  That  the  papers  filed  show  no  allowance  of  an  appeal.  3.  That  the 
papers  do  not  show  any  citation  to,  or  any  service  of  citation  upon,  the  appellee. 

§  127*  Separate,  loose  papers j  wholly  unauthenticaied,  do  not  constitute  a 
Teoord, 

The  record  filed  consists  of  a  mass  of  separate,  loose  papers,  no  one  of  which 
is  certified  to  be  a  copy  of  any  document  on  file  in  the  court  below;  nor  is  it 
certified  to  be  the  original.  Some  would  seem  to  be  original  documents,  but 
they  bear  no  marks  or  indorsements  showing  that  they  were  ever  filed  in  the 
consular  court;  others  may  be  copies,  but  they  are  not  certified  to  be  copies  of 
any  part  of  the  papers,  records  or  proceedings  of  the  consular  court.  The 
papers,  so  far  as  authentication  is  concerned,  might  just  as  well  have  been 
brought  herej  and  filed  by  any  resident  of  Japan,  without  ever  having  been  in 
any  court  whatever.  There  is  a  personal  letter,  separate  from  the  other  papers, 
from  the  consul,  addressed  to  the  judge  of  this  court,  stating  that  he  has  trans- 
mitted a  matter  of  appeal  to  this  court.  It  would  certainly  be  very  unsafe, 
even  if  there  was  no  statute  upon  the  subject,  for  the  court  to  assume  jurisdic- 
tion and  act  upon  such  papers  or  such  a  record.  But  the  statute  prescribes  what 
the  record  transmitted  shall  be,  and  that  is,  '^  a  transcript  of  the  libel,  bill,  an- 
swer,  depositions  and  all  other  proceedings  in  the  case." 

§  128*  WhM  is  a  proper  transcript  of  a  judicial  record. 

This  transcript  should  be  a  copy  in  chronological  order  of  all  the  proceedings 
in  the  case  from  the  beginning  to  the  end,  as  a  single  document,  and  this  should 
be  certified  at  the  end  as  being  a  full,  true  and  correct  copy  of  the  pleadings, 
depositions  and  all  other  proceedings  in  the  case;  and  that  the  same  constitute 
the  transcript  on  appeal  to  the  circuit  court;  and  it  should  be  authenticated  by 
the  official  signature  and  seal  of  the  consul.  The  papers  used  in  the  court 
below  should  remain  there  as  parts  of  the  record  of  that  court.  The  record 
should  also  show  an  allowance  of  the  appeal ;  and  where  the  appeal  is  not  taken 
in  open  court,  at  the  time  of  the  rendition  of  the  judgment  or  decree,  and 
before  adjournment  of  the  court,  the  record  should  show  a  citation  to  the  ap- 
pellee, and  due  service  thereof  to  appear  in  this  court.  See  Steamer  Spark  v. 
Lee  Choi  Chum,  1  Saw.,  713  (§§  117-126,  supra). 

§  129.  What  the  record  should  show  on  appeal. 

In  that  case  upon  this  point  it  is  said:  ^'It  is  objected  that  the  record  shows 
no  order  allowing  the  appeal  and  no  citation  to  the  appellees.  The  section 
cited,  it  will  be  seen,  provides  that  ^  appeals  shall  be  subject  to  the  rules,  regula- 
tions and  restrictions  prescribed  in  law  for  writs  of  error  from  district  courts 
of  the  United  States.' 

^^  The  twenty-second  section  of  the  judiciary  act  of  1789  provides  that  final 
decrees  and  judgments  of  the  district  courts  in  civil  actions  *  may  be  re-exam- 
ined and  reversed  or  affirmed  in  a  circuit  court  .  .  .  upon  a  writ  of  error, 
whereto  shall  be  annexed  and  returned  therewith,  at  the  day  and  place  therein 
mentioned,  an  authenticated  transcript  of  the  record,  assignment  of  errors  and 
prayer  for  reversal,  with  a  citation  to  the  adverse  party,  signed  by  the  judge 
of  such  district  court  or  a  justice  of  the  supreme  court,  the  adverse  party  hav- 
ing at  least  twenty  days'  notice.'  1  U.  S.  Stats,  at  Large,  81.  The  same  sec- 
tion has  a  similar  provision  for  writs  of  error  from  the  supreme  to  the  circuit 
court  to  review  the  judgments  and  decrees  of  the  latter.  And  the  twenty-fifth 
section  has  provisions  in  similar  language  for  reviewing  the  decisions  of  the 
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highest  state  courts  in  certain  cases  by  the  supreme  court  of  the  United  State& 
The  construction  of  these  latter  provisions,  and  coasequently  the  construction 
of  the  similar  provisions  relative  to  writs  of  error  from  the  circuit  to  the  dis- 
trict courts,  has  been  settled  by  the  supreme  court  of  the  United  States.  Thus 
in  the  very  late  case  of  Gleason  v.  Florida,  9  Wall.,  783,  the  supreme  court  say : 
*But  on  looking  into  the  record  we  find  no  allowance  of  the  writ.  And  this 
has  been  repeatedly  held  to  be  essential  to  the  exercise  by  this  court  of  review- 
ing jurisdiction  over  iSnal  judgments  or  decrees  by  the  courts  of  the  states.' 
8o,  in  Hartford  Fire  Ins.  Co.  v.  Yan  Duzer,  the  writ  was  dismissed  because  no 
allowance  of  the  writ  appeared  in  the  record;  the  chief  justice,  delivering  the 
opinion  of  the  court,  said:  'That  such  allowance  was  indispensable  to  the 
jurisdiction  of  the  court  in  error  to  review  the  judgment  of  the  highest  court 
of  the  state.'  9  Wall.,  784,  note.  So,  an  appeal  from  the  supreme  court  of 
the  District  of  Columbia  was  dismissed  by  the  supreme  court  of  the  United 
States,  because  there  was  '  no  evidence  in  the  record  of  any  allowance  of  ap- 
peal, and  without  an  allowance  this  court  cannot  acquire  jurisdiction.'  Fierce 
V.  Cox,  9  ^all.,  787.  See,  also,  Edmonson  v.  Bloomshire,  7  Wall.,  312.  This 
settles  the  construction  of  the  act  of  congress  relating  to  writs  of  error  and 
appeals  from  the  United  States  district  courts,  and  as  the  same  rules  and  regu- 
lations are  made  applicable  to  appeals  from  the  consular  courts  of  China  and 
Japan,  it  settles  the  point  in  this  case.  The  record  shows  no  allowance  of  an 
appeal  and  no  citation,  the  latter  being  necessary,  also,  if  the  order  allowing 
an  appeal  is  not  made  in  open  court.  This  is  implied  at  least  from  the  case  of 
Pierce  v.  Cox,  supra,  if  a  citation  is  not  waived  by  appearance  of  the  appellee. 
And  it  is  expressly  required  by  the  provisions  of  the^statute  quoted. 

^'  It  is  claimed,  also,  that  this  appeal,  if  taken  at  all,  must  have  been  taken  oat 
of  court,  as  the  petition  for  an  appeal  "bears  date  several  days  after  the  date  of 
the  judgment;  and  it  is  claimed  that  there  are  no  terms  in  the  consular  court, 
under  the  statute,  and  that  as  soon  as  judgment  is  entered,  and  the  court  for 
that  occasion  has  adjourned,  it  is  no  longer  an  open  court  with  reference  to  that 
case,  and  all  subsequent  allowances  of  appeals  must  necessarily  be  made  out  of 
court  with  respect  to  that  case.  Numerous  authorities  are  cited  to  the  poini, 
but  it  is  unnecessary  now  to  determine  it,  upon  the  view  taken  upon  other  ob- 
jections.   It  will  be  the  safer  practice  to  issue  and  serve  a  citation." 

I  regret  the  necessity  of  dismissing  the  appeal  in  a  case  brought  so  far,  but 
there  is  no  record  here  upon  which  the  court  can  take  jurisdiction.  Appeal 
dismissed,  with  costs. 

§  180.  Consular  eonrts  in  China  and  Japan.—  Commissioners  and  consuls  of  the  United 
States  in  China  are  invested  with  judicial  authority  over  their  feUow-citizens.  Consuls  have 
original  jurisdiction  in  all  cases  of  contract  or  the  like,  sounding  in  damages,  arising  between 
citizens  of  the  United  States,  and  of  crimes  committed  bj  Americans.  Commissioners  have 
jurisdiction  of  appeals  from  consuls  in  civil  and  criminal  cases.  In  controversies  between 
citizens  of  the  United  States  and  China,  the  cause  is  triable  by  the  courts  of  the  nation  of 
which  the  defendant  is  a  subject,  and  so  of  controversies  between  citizens  of  the  United 
States  and  a  friendly  power.  The  consular  courts  have  no  jurisdiction  of  a  suit  by  the 
Chinese  government  for  duties.  In  cases  other  than  civil  cases  of  contract  or  the  like,  sound- 
ing in  damages,  and  criminal  matters,  the  subject  is  left  to  be  regulated  by  the  commission- 
ers and  consuls.  United  States  Judicial  Authority  in  China,*  7  Op.  Att^y  Gten'l,  495.  See  ^  1» 
54-59. 

§  131.  In  actions  in  the  consular  courts  in  Japan,  between  citizens  of  the  United  States,  the 
law  of  set-off  applies.    Jurisdiction  of  Consular  Courts  in  Japan,*  U  Op.  Att'y  Gen'l,  474 

g  132.  In  cases  in  the  c;onsular  courts  of  China  and  Japan,  where  the  matter  in  dispute 
exceeds  $500,  and  does  not  exceed  $2,500,  an  appeal  lies  to  the  minister;  if  less  than  $300  be 
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in  dispute,  the  decision  of  consular  courts  is  final;  if  over  $2,500,  exclusive  of  costs,  the 
appeal  lies  to  the  circuit  court  for  the  district  of  California.  The  Ping-on  v,  Blethen,  11  Fed. 
B.,  607. 

§  188.  In  an  action  by  a  Dutch  citizen  against  a  citizen  of  the  United  States  in  the  United 
States  consular  courts  m  Japan,  the  court  cannot  entertain  a  plea  of  set-ofF  to  the  extent  of 
giving  judgment  against  the  plaintiff  for  the  excess  of  the  set-off  beyond  the  plaintiff's  cause 
of  action.    Jurisdiction  of  Consular  Courts  in  Japan,*  11  Op.  Att^  Gen*l,  474. 

§  184.  Consular  court  at  Honolulu. —  Consular  courts  of  the  United  States  at  Honolulu 
have  the  exclusive  right  to  determine,  as  between  citizens  of  the  United  States,  who  compose 
the  crew  of  an  American  vessel.  Judicial  Powers  of  United  States  Consuls  in  Sandwich 
Islands,*  11  Op.  Att'y  Gen*I,  506. 

§  185.  Sentence,  extraterritorial. —  Sentence  of  a  criminal  by  consular  court  cannot, 
without  legislative  authority,  be  executed  by  imprisonment  beyond  the  territorial  jurisdiction 
of  the  court  which  pronounced  it.  Imprisonment  of  Convicts  of  Consular  Courts,*  14  Op. 
Att'y  Gen'l,  622. 

g  186.  Foreign  courts  in  the  United  States.—  No  foreign  power  can,  of  right,  institute  a 
court  of  judicature  of  any  kind  within  the  jurisdiction  of  the  United  States,  except  by 
virtue  of  treaty  stipulations,  and  it  was  held  that  the  admiralty  jurisdiction  theretofore  exer- 
cised by  French  consuls  in  the  United  States  was  not  so  warranted.  Glass  v.  The  Sloop 
Betsey,  8  DaL,  (k 
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See  Consuls. 


CONTEMPT. 
See  Attorneys,  I;  CouBTEk 


CONTINUANCE. 

In  Civil  Cases,  see  PRAcncB.    In  Criminal  Cases,  see  Cbdibs, 


CONTRABAND  OF  WAR. 

See  Wab. 


CONTRACT  OF  AFFREIGHTMENT. 

See  Cabriebs;  Mabitime  Law. 


CONTRACTOR 

See  Contracts. 
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The  fttll-fiuw  figures  refer  to  cases  in  full,  the  others  to  digest  matter. 

AB  INCONVENIENTI.    See  Construction  of  Statutes,  la 

argument  against  concurrent  state  and.  national  authority  or  soyereig^tyi  is.    Const, 

§889. 
construction  producing  great  inconvenience  avoided.    Const,  §  1558* 

ACCUSATIONS  OF  CRIME.    See  Constitution  of  the  United  States,  4t,  h. 

ACra    See  Statutes. 

ADMIRALTY  JURISDICTION.    See  Jurisdiction,  10;  MarUime  Law. 
territorial  courts  may  exercise.    Const.,  S  2440. 
courts  of,  notice  foreign  laws.    Const,  Sg  8117-18. 
claim  in  proceeding  in  rem  must  be  filea  oy  the  owner  or  his  agent    Consuls,  §  128. 

what  must  contain.    Consuls,  ^  12S* 

must  be  verified.    Consuls,  g  124. 

ADMISSION  OF  STATES.    See  Constitution  of  the  United  States,  9,  b. 

ADOPTION  OF  STATE  CONSTRUCTION.    See  Construction  of  Statutes;  StaU  Decisions. 

AGENCY. 

though  principal  beyond  process,  there  is  a  remedy  against  the  agent    Const,  §  2871. 
agent  restrained  from  paying  over  to  such  principaL    Const,  §  2872. 

AGREEMENTS.    See  Contracts;  Obligation  of  Contracts;  Statutes. 

ALABAMA 

rights  of  as  a  new  state  and  successor  to  Georgia.    Const.,  §  269. 

ALIENS.    See  Consuls  and  Ministers;  Law  of  Nations. 

federal  courts  have  jurisdiction  of  suits  between.    Consuls,  §  8(K 

ALLEGIANCE.    See  Law  of  Nations. 

AMBASSADORS.    See  Consuls  and  Ministers. 

prosecution  of  assailants  of,  not  "  a  case  affecting  "  them.    Const,  §  977* 

AMENDMENT. 

amendments  to  federal  constitution,  see  Constitutions  of  the  States,  2;  Constitution  of 
the  United  States,  14;  Due  Process  of  Law;  Equal  Protection  of  the  Laws;  Suffrage. 

AMENDMENT  OF  STATUTES.    See  Statutes. 

construction  of  amendments,  see  Construction  of  Statutes,  20. 

AMERICAN  COLONIES.    See  Constitutional  Law. 

AMUSEMENT. 

regulation  of  places  of,  see  Police  Power. 

APPEALS.    See  Constitution  of  the  United  States,  7;  Consuls  and  Ministers,  8;  Jurisdio- 

tion,  2 ;  Vested  Rights, 
limiting  time  of  taking  to  one  year,  held  not  to  apply  to  existing  judgments.    Const, 

gg  2785-86. 
or  writs  of  error,  cannot  be  taken  in  the  name  of  a  steamer,  or  of  any  other  than  a 

person.    Consuls,  §  119. 
in  name  of  firm,  all  the  partners  must  be  named.    Consuls,  g  120. 
must  be  by  parties  of  record.    Consuls,  ^  121, 
what  constitutes  the  racord  on;  how  made  up.    Consuls,  §§  127-29* 

APPRAISAL.    See  Eminent  Domain. 

APPROPRIATE  LEGISLATION.    See  ConstUution  of  the  United  States,  8,  e. 

APPROPRIATION     See  Eminent  Don*ain. 

special  approi)riation  bill  not  construed  permanent.    Const.,  g  2625. 

bills  of,  containing  general  legislation,  how  construed.    Const,  gg  2977-78. 

APPROVAL  OF  LAWS.    See  Statutes. 

*  Prepared  by  A.  L.  Sahborn,  Esq.,  of  Uadiaon,  Wisconain. 
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ARGUMENTUM  AB  INCONVENIENTI.    See  Conatruetion  of  Statutes,  16. 

ARMS. 

bearing,  see  Constitution  of  the  United  States,  4,  ^. 

ARMY.    See  Constitution  of  the  United  States,  8,  e,  f;  4,  g;  6,  b ;  Courts  MartiaL 

ARTICLES  OF  CONFEDERATION.    See  Constitutional  Law,  2. 

ASSEMBLY. 

right  of,  see  Constitution  of  the  United  States,  4,  t 

ASSESSMENTS.    See  Obligation  of  Contracts;  Taxation. 

according  to  beoefits,  provision  construed.    Const.,  §  2598. 
political.    Const.,  §g  471,  472. 

ASSUMPSIT. 

is  the  proper  remedy  to  recover  back  illegal  taxes.    Const.,  §§  14S1, 14d6* 

ATTAINDER    See  Bills  of  Attainder. 

ATTORNEYS. 

are  officers  of  the  courts  and  not  of  the  United  States.    Const.,  §  622. 

as  to  act  requiring  oath  of  past  loyalty,  see  BiUs  of  Attainder, 

can  be  deprived  of  right  to  appear  only  by  the  judgment  of  the  court.    Const.,  §  623. 

the  right  to  practice  law  in  the  federal  courts  is  a  privilege  which  congress  may  limit 

and  regulate.    Const,  §  628« 
need  not  appear  by  warrant,  in  chancery,  though  acting  for  a  corporation.    Const, 

§  286B. 

AUCTIONEERS. 

tax  on  amount  of  sales  of  goods  made  by,  is  a  tax  on  the  goods,  not  the  auctioneer. 

Const,  §  1478. 
as  to  discrimination  against,  selling  imports  or  products  of  other  states,  see  BegukUion 

of  Commerce,  5,  7. 

AUTHORITIES  REVIEWED. 

cases  on  constitutional  power  of  taxation.    Const,  §§  434, 1861. 
taxation  of  incorporeal  property;  situs  of  bonds,  etc.    Const,  §  444, 
88  to  police  power  of  states.    Const,  §  756. 

grants  of  exclusive  privileges.    Const.  §  788. 

reserved  power  over  corporations,  vested  rights,  etc.    Const,  §§  984,  lOOo* 

obligations  of  treaties,  anl  protection  of  aliens  by.    Const,  §  997. 

powers  of  cougress  over  commerce  and  navigation.    Const,  ^1178. 

exclusive  powers  of  congress  over  commerce.    Const.,  §  1262. 

police  regulation  or  regulation  of  commerce.    Const.,  §g  1276,  1814. 

concurrent  power  of  congress  and  the  states  to  regulate  commerce.  Const,  g§  1370, 
1486. 

limitations  on  power  of  state  taxation.    Const,  §  1861. 

change  of  remedy  as  impairing  contracts.    Const.,  g  1900. 

as  to  extent  of  territorial  application  of  bankrupt  laws.    Const,  §  1998. 

^ants  as  contracts.    Const.,  §  2092. 
'      judicial  notice  of  statutes.    Const.,  g§  2701-8. 

time  of  taking  effect  of  federal  statutes.    Const.,  §  2710. 

reserved  power  over  corporations.    Const,  §  2180. 

limits  of  the  prohibition  as  to  impairing  contracts.     Const,  §  2186. 

what  are  contracte.    Const,  §§  2249,  2284. 

corporate  exemptions  from  taxation,  as  contracts.    Const,  §  2274. 

removal  of  causes.    Const,  §  2482. 

as  to  federal  jurisdiction  against  consuls,  etc.    Consuls,  §§  25-29. 

AUTHORITY. 

of  statutes,  see  Statutes,  9. 

of  governments,  see  Law  of  Nations* 

B. 

BANKRUPTCY.    See  Obligation  of  Contracts,  8. 

act  allowing  bankrupt  the  exemptions  provided  by  state  law  does  not  impair  the  obli- 
gation of  the  contract     Const,  g  1746. 
bankrupt  laws  operate  only  on  the  contracts  and  property  of  persons  subject  thereto 
by  residence  and  citizenship.    Const.,  §  1999. 

BANKS. 

congress  may  establish  a  government  bank,  as  incidental  to  the  power  to  tax,  levy  war, 

borrow  money,  etc.    Const.,  §§  365,  384-90. 
capital  of,  not  distinguishable  from  the  property  in  which  it  is  invested.    Const,  g  415. 
powers  of.    Const.  ,§§217  7-80. 
states  may  establish.    Const,  §  542. 
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BANKS  —  Continued. 

Bank  of  the  Commonwealth  of  Kentucky,  nature  and  powers  of.      Ck>nBt.,  §§  544, 

546, 555,  556. 
presumption  that  bank  notes  properly  issued.    Const.,  g  1819. 
charter  giving  right  to  take  goods,  chattels  and  effects,  and  dJBpoee  of  its  effects,  may 

take  and  sell  notes.    Const.,  §§  2177-78,  2180. 
incurring  debts  is  incident  to  banking.    Const.,  §  2179. 

BAYS.    See  Regulation  of  Commerce^  2,  J. 

BEARING  ARMS.    See  Constitution  of  the  United  States,  4  gr* 

BELLIGERENTS.    See  Law  of  Nations,  8. 

BENEFITS.    See  Aesesements;  Eminent  Domain. 

BEVERAGES.    See  Liquore;  Police  Power, 

BILLS.    See  Statutes. 

BILLS  AND  NOTES. 

act  making  note  for  patent  right  non-negotiable,  is  void.    Const.,  g  262. 

plea  of  non-assumpsit  raises  question  of  consideration.    Const,  §521. 

Toid,  if  consideration  be  state  bills  of  credit.    Const.,  §529. 

so  of  a  note  given  for  the  enemy's  sailing  license.    8  Wheat.,  204;  Const.,  §  529,  p.  228. 

BILLS  OF  ATTAINDER.    See  Ex  Post  Facto  Laws. 

are  laws  inflicting  punishment  without  judicial  trial;  if  the  punishment  be  less  than 

death,  the  act  is  termed  a  bill  of  pains  and  penalties.    Const,  §g  572,  614,  681,  656. 

a  constitutional  provision  that  no  person  should  be  competent  to  hold  office  without 

tEJiing  oatn  of  previous  loyalty  is  a  bill  of  attainder,  and  ex  post  facto  and  void. 

Const,  §§  578-74,  610-11,  616. 

such  a  provision  is  not  one  ascertaining  qualification  for  office,  but  ex  post  ftieto. 

Const,  ^§574,  610. 
such  provision  increases  punishment  for  past  crime,  and  punishes  without  convic- 
tion.   Const,  g  618,  p.  285. 
any  deprivation  of  right  to  pursue  a  calling  by  reason  of  past  acts  is  punishment. 

Const,  g  612. 
the  constitution  was  intended  to  guard  against  effects  of  passion  and  excitement. 

Const,  g  618. 
history  of.    Const,  gS  615,  680. 

act  of  January  24,  1865,  providing  that  attorneys  and  counselors  of  the  federal  courts 
shall   take  oath   of  past  loyalty,  as  a  condition  of  admission,   void.     Const, 
gS  576-78,  619.  621. 
act  construed.    Const,  g  620. 

act  requiring  such  a  test  oath  of  non-resident  litigants,  void.    Const.,  g  661. 
person  affected  need  not  be  named  in  the  act.    Const,  ^  682. 

constitutional  provision  that  attainder  of  treason  shall  not  work  forfeiture  of  estate, 
does  not,  it  seems,  apply  to  confiscation  of  property  of  enemy  guilty  of  treason. 
Const,  g  657. 
forfeitures  for  violations  of  revenue  lawp,  valid.    Const.,  g  658. 
state  law  calling  upon  adherents  to  the  enemy  to  surrender  themselves  for  trial,  under 

pain  of  forfeiture,  valid.    Const,  g  659. 
Missouri  constitutional  provision  barring  civil  actions  against  persons  acting  by  virtue 
of  military  power,  not  a  bill  of  attainder.    Const,  gg  660,  662. 

BILLS  OF  CREDIT.    See  Constitution  of  the  United  States,  8,  s;  5,  e. 

BILLS  OF  PAINS  AND  PENALTIES.    See  Bills  of  Attainder. 

BILLS  OF  REVIEW.    See  Appeals. 

BLACKS.     See  Equal  Protection  of  the  Laws;  Privileges  and  Immunities  of  Citizens; 
Suffrage. 

BOATS  AND  VESSELS.    See  Regulaticm  of  Commerce,  2,  b. 

BONA  FIDE  HOLDER.    See  Bonds;  States. 

BONDS.    See  Municipal  Bonds. 

transfer  by  state  to  aid  rebellion,  void ;  purchasers  got  no  title.    Const,  g  157. 

of  United  States,  mature  as  soon  as  redeemable ;  purchaser  thereafter  is  subject  to  want 

of  title  of  transferrer.    Const,  gg  15S-59. 
state  cannot  tax  if  held  by  non-resident,  though  made  by  resident  corporation.    Const, 

g§  488-40. 
have  no  situs,  except  at  domicile  of  owner.    Const,  g  444. 
public  securities  may  be  property  wherever  they  are.    Id. 

BOOMS. 

fee  may  be  taken  for,  on  Just  compensation.    Const,  g  69. 

BORROWING  MONEY.    See  Constitution  of  United  States,  8,  r. 
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BRIDGES.    See  Obligation  of  Contracts,  4,  b;  Begulation  of  Commeroey  2,  c 

BURIAL. 

as  to  Chinese,  see  Constitution  of  the  United  States,  18. 

BY-LAWS.    See  Corporations, 

C. 

CALIFORNIA. 

constitutional  provisions  as  to  reserved  power  over  corporations.    Const,  §§  982-991. 
legislation  as  to  Chinese,  see  Constituiion  of  the  United  States,  18. 

CANALS.    See  Regulation  of  Commerce,  2,  k. 

CAPITAL.    See  Banks. 

CARRIERS. 

may  adopt  reasonable  rules  for  their  business.    Const.,  §§  1145,  llo0-52. 

and  may  make  suitable  regulations  as  to  use  of  cars  by  passengers ;  state  cannot  require 

them  to  extend  same  privilege  to  colored  and  white  persons,  on  interstate  highways. 

Const.,  §§1111,  1151-52. 
passenger  not  entitled  to  particular  room  or  special  accommodation.    Const,  §  115S. 

CASES  REVIEWED.    See  Authorities  Reviewed. 

CATTLE.    See  Police  Power. 

CENTRALIZATION.    See  Constitution  of  the  United  States,  2,  9. 

CERTIFICATE  OF  DIVISION.    See  Jurisdiction,  2. 

CHANGING  REMEDY.    See  Obligation  of  Contracts,  6. 

CHARTERS.    See  Corporations;  Obligation  of  Contracts. 

CHINESE.    See  Constitution  of  the  United  States,  18. 

CHRISTIANITY.    See  Law  of  Nations, 

CHURCHES  AND  BENEVOLENT  ASSOCIATIONS. 

Virginia  acts  confirming  their  title,  and  asserting  state  rights  to,  constnied.    Const, 
§g  1747-48. 

CIRCUIT  COURTS. 

federal,  see  Jurisdiction,  8. 

CITIZENS.    See  Privileges  and  Immunities  of  Citizens. 

CITIZENSHIP.    See  Corporations,  6. 

CIVIL  LAW.    See  Constitutional  Law,  6. 

CLERKS, 

authority  may  be  vested  in  courts  to  appoint  their  clerks.    Const,  §  948. 

COINING  MONEY.    See  Constitution  of  the  United  States,  8,  h. 

COLLECTOR. 

summary  method  of  collecting  money  due  from,  by  distress,  valid.    Const,  §§  6S7-8S. 
See  Due  Process  of  Law. 

COLONIAL  CHARTERS.    See  Constitutional  Law. 

COLONIAL  STATUTES.    See  Constitutional  Law. 

COLONIES.    See  Constitutional  Law,  8. 

bills  of  credit  of,  see  Constitution  of  the  United  States,  5,  e« 

COLORED  PERSONS.    See  Equal  Protection  of  the  Laws;  Privileges  and  Immunitiet  of 
Citizens;  Suffrage, 

COMMEI^CR    See  Regulation  of  Commerce. 

COMMON  CARRIERS.    See  Carriers. 

COMMON  LAW.    See  Constitutional  Law,  5 ;  Construction  of  Statutes,  15. 
of  each  state,  how  ascertained.    Const.,  §  8085. 

adopted  only  so  far  as  suited  to  each.    Const,  §  9086. 
there  is  no  vested  right  in  any  rule  of.    Const,  g  8111. 

COMPACTS  BETWEEN  STATES.    See  Constitutional  Law,  4;  ConstituHon  cf  the 
States,  10,  h.  i    .  -sr 

COMPENSATION.    See  Eminent  Domain. 

COMPULSORY  TAXATION.    See  Taxation. 

CONDEMNATION.    See  Eminent  Domain. 
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CONDITION  PRECEDENT. 

words  in  grant  not  construed  as  making,  when.    Const.,  §  2808. 

CONFEDERATE  DEBTS. 

notes  of  Confederate  States  void  as  in  aid  dt  rebellion.    Const,  §  590. 

CONFEDERATE  MONEY. 

contracts  in  consideration  of,  how  far  valid.    Const.,  §§  169&-1701. 

CONFEDERATE  STATES. 

confiscation  of  debts  by,  due  from  state  to  United  States  citizens,  void.    Const,  §  1714. 

CONFEDERATION,  ARTICLES  OF.    See  Canstitutiondl  Law. 

CONFISCATION.    See  Confederate  States;  Law  of  Nations,  8. 
act  for,  valid  under  war  power  of  congress.    Const,  §  286. 

CONFLICT  OF  LAWS.  See  Bankruptcy;  Foreign  Laws;  Obligation  of  Contraets,  8;  Taxa- 
tion, 8. 

land  titles,  descents,  etc.,  depend  on  the  law  of  the  place.    Const.,  §  191. 

bonds  and  mortgages  and  debts  have  no  situs,  except  at  their  owner*s  domicile ;  public 
securities  are  property  wherever  they'are:    Const,  §  444. 

qucere,  whether,  where  same  act  an  offense  against  two  sovereigns,  a  conviction  by  one 
bars  a  prosecution  by  the  other.    Const,  g  498. 

the  estate  of  a  deceased  person  has  the  situs  of  his  domicile,  and  not  that  of  the  legatees 
or  distributees,  before  distribution.    Const,  §  601. 

a  marriage  in  one  state,  contracted  for  the  purpose  of  evading  the  law  of  another,  and 
contrary  to  its  public  policy,  is  not  there  valid.    Const,  §  894. 

lex  loci  at  mortgaged  property  governs  as  to  the  mortgage  though  debt  payable  else- 
where.   Const,  §  ltt41. 

with  respect  to  state  insolvent  laws  and  the  obligation  of  contracts.  Const.,  {g  1941-45. 

only  the  statute  of  limitations  of  the  forum  can  k>e  set  up  in  bar.    Const.,  §  2001. 

when  the  lex  loci  contractus  is  not  proved  the  common  law  applies.    Const.,  8  8110. 

so  of  the  maritime  law,  as  to  a  sailing  master's  contract    Const.,  §  8120. 

the  lex  loci  is  resorted  to,  to  ascertain  the  meaning  of  contracts  made  abroad.    Const, 
g^  8116-16. 
controls,  as  to  contract,  and  not  the  law  of  the  place  where  the  consideration  is 
received.    Const,  §8179. 

CONGRESS.  See  Constitution  of  the  United  States,  8;  Legislative  Power;  Eegulation  of 
Commerce  1,  b. 

CONNECTICUT. 

Western  Reserve  excepted  from  Ordinance  of  1787,  but  restored  to  its  operation  by  its 
cession  to  the  United  States.    Const,  §  8166. 

CONSIDERATION.    See  Contracts, 

sufficient,  however  small.    Const,  S  2112. 

CONSOUDATION. 

of  corporations,  see  Corporations,  6. 

CONSTITUTIONAL  LAW.  See  BiUs  of  Attainder;  Constitutions  of  the  States;  Constitution 
of  United  States;  Construction  of  Constitutions;  Ex  Post  Facto  Laws;  Municipal 
Corporations  2;  Removal  of  Causes,  2;  Searches  and  Seizures;  Statutes,  14;  Statute 
of  Limitations, 

1.  In  General. 

for  matters  arising  under  the  federal  constitution,  see  Constitution  of  the  United  States, 

retrospective  conaitions  valid.    Const,  g  688. 

declaration  as  to  freedom  of  navigable  waters  construed.    Const,  §§  1228-^24. 

the  Revolution  did  not  affect  existing  contracts  and  property  rights.    Const,  §  21  Id, 

2.  The  Confederation. 

articles  of,  gave  the  Union  a  definite  form  and  character.    Const,  §  144 

had  proved  a  lamentable  fidlure.    Const.  §  188,  p.  84. 

during  the  Revolution  the  supreme  power  was  vested  in  the  congress.    Const,,  §  265. 

8.  Colonies  and  Colonial  Charters. 

colonies  became  each  sovereign  and  independent,  upon  the  declaration  of  independence. 
Const,  ^^  277,  804. 

bills  of  credit  of ;  paper  money  under.    Const,  $  528. 

the  Revolution  did  not  abrogate  colonial  law  except  as  inconsistent  with  the  new  con- 
stitution.   Const,  §  8026. 

effect  of  articles  of  confederation.    Const,  8026. 

4  The  Virginia  and  Kentucky  Compact. 

separating  Kentucky  from  Virginia,  has  the  force  of  a  constitutioo.    Const.,  §8  181, 

191,  201. 
interests  in  lands  in  the  district  ceded  to  Kentucky  secured  under  existing  Virginia 

laws.    Const,  g  192. 
Kentucky  acts  for  liens  for  improvements  by  settlers  thereon,  void.  Const.,  gg  19S,  198. 
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CONSTITUTIONAL  LAW,  The  Virginia  and  Kentucky  Coupact  ^  ContinitedL 

stipulation  that  coxitroversies  over,  should  be  settled  by  commiBsioiierB,  not  applicable 

to  suits  between  individuals.    Const.,  §  208. 
was  a  contract;  latter  state  could  not  impair  it    Const.,  §  20S. 
declaration  in,  of  freedom  of  Ohio  river,  does  not  prevent  congress  from  authorizing  a 

bridge  thereon.    Const.,  §.$  1132,  1203-12.  , 

5.  The  Common  Law.    See  Construction  of  Statutes,  15;  Trial  by  Jury. 

was  brought  over  with  the  colonists.    Const.,  ^  8087. 

was  the  law  of  the  colonies,  so  far  as  applic^le.    Const.,  8  9088. 

not  adopted  as  a  system  by  the  United  States  generally.     Const,  §§  3089-90. 

English  cases  since  Revolution  not  authority,  but  are  not  disregarded.    Const.,  §  8091. 

the  law  of  the  Church  of  England  was  transplanted  to  the  colony  of  Virginia.    Const, 

§8092. 
the  federal  constitution  did  not  adopt  the  penal  system  of.    Const,  §8093. 
but  its  principles  govern  the  federal  courts.    Const,  §  3094. 
is  in  force  in  Georgia  and  Utah.    Const,  §2^  8095-97. 
and  in  the  District  of  Columbia.    Const.,  g  8098. 
and  Virginia.    Const. ,  g  8099. 
English  rules  of  practice,  before  the  Revolution,  part  of,  and  adopted  by  federal  courts. 

Const,  §8100. 
none  as  to  regulating  navigation.    Const,  §  3101. 
has  adopted  the  law  of  nations,  and  made  it  a  part  of  the  law  of  the  land.    Const, 

§8102. 
when  a  statute  concurs  with,  the  common  law  is  preferred.    Const,  §  8103. 
how  far  contracts  in  disregard  of  may  be  made.    Const,  §  8104. 
when  a  statute  contains  no  remedy,  the  common  law  furnishes  one.    Const,  §  8106. 
when  the  constitution  gives  power  to  punish  a  crime,  but  no  law  is  enacted,  the  crime 

is  punishable  at  common  law.    Const,  §  8107. 
the  Christian  religion  is  part  of  the  common  law  of  Pennsylvania,  in  a  qualified  sense. 

Const.  §  8109. 
where  the  lex  loci  contractus  is  not  proved  the  common  law  prevails.    Const,  §  8110. 

6.  Influence  of  the  Civil  Law. 

civil  and  common  law  compared  as  to  rights  of  possessor  of  land.    Const,  §  197, 
territory  now  occupied  by  Missouri  formerly  governed  by,  as  modified  by  Spain.  Const., 
§  529,  p.  2'H. 

7.  Unequal  and  Pabtial  Laws. 

as  to  the  Chinese,  under  treaties,  see  Constitution  of  the  United  States.  18. 
special  rights  and  privileges  may  be  given  to  corporations.     Const,  §  2588. 
under  a  provision  that  general  laws  shall  have  uniform  operation,  railroads  may  be 
classified.     Const,  §  2585. 
and  different  rates  for  different  roads  made.    Const.,  §  2586. 

8.  Remedies  to  Enforce  Constitutional  Rights. 

void  law  may  be  disregarded,  but  in  cases  of  doubt  should  be  obeyed ;  officers  not  pro- 
tected in  executing.    Sed  Statutes,  14. 

acts  not  committed  or  threatened,  which  will  violate  constitution,  not  enjoined.  Const, 
§116. 

official  enforcement  of  void  act  to  repeal  charter,  enjoined.    Const,  §  119. 

9.  Ordinance  of  1787. 

does  not  give  federal  supreme  court  any  jurisdiction  of  question  involving  religious 

liberty  in  Louisiana.    Const.,  §  476. 
guaranty  to  people  of  Orleans  territory  in,  superseded  by  the  state  constitution.   Const, 

§477. 
provision  in,  of  freedom  of  rivers,  does  not  prevent  a  state  from  authorising  dams. 
Const,  §§  1224,  2607.    See  §  1240.    See  infra, 
the  admission  of  Ohio  did  not  release  its  operation ;  but  the  state  might  improve 

rivers  and  charge  tolls.    Const,  §S  3186,  8144. 
states  may  improve  rivers,  and  authorize  any  works  therein  not  materially  ob- 
structing navigation.    Const,  §;^  8187,  8155.  8168. 
it  applies  only  to  such  rivers  in  their  natural  state.    Const,  §  8169. 
locks  and  dams  in  aid  of  navigation  may  be  built    Const,  §  8169. 
some  of  its  provisions  were  temporary,  others  were  compacts ;  provisions  guarantied  by 
the  federal  constitution  were  superseded,  also  those  repugnant  to  state  constitutions; 
that  as  to  navigable  rivers  was  not  modified.    Const,  §§  8188,  8140-42, 8144,  8150, 
8164-65. 
any  citizen  of  the  United  States  may  object  to  its  violation.    Const,  §§  8189,  8157. 
congress  had  the  power  to  annul;  but  the  intent  must  be  clear.    Const.,  §  8151. 
9      is  still  in  force  in  the  northwest  territory.    Const.,  §  8163. 

Western  Reserve  of  Connecticut  was  excepted  from  its  operation,  and  was  again  re- 
stored after  its  cession  to  the  United  States.    Const,  §  8166. 
how  far  in  force  in  Iowa.    Const.,  §  8167. 

ferries  across  the  Mississippi  may  be  authorised  by  the  states.    Const.,  §  8170. 
provisions  of,  as  to  conveyance  of  land,  relate  only  to  the  legal  title.    Const.,  §  817L 
the  fugitive  slave  law  was  in  force  in  Ohio.    Const,  §  817*3. 
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CONSTITUTION  OF  THE  UNITED  STATES.  See  BilU  of  Attainder;  Due  Process  of  Law; 
Equal  Protection  of  the  Laios;  Ex  Post  Facto  Laws;  Obligation  of  Contracts;  Privi- 
leges and  Immunities  of  Citizens;  Regulation  of  Commerce;  Searches  and  Seizures; 
Suffrage;  Taxation,  , 

1.  Genbbal  Subjects. 

became  operative  by  vote  of  nine  states.    Const.,  §  1. 

federal  government  is  one  of  specified  powers.    Const.  §9  3,  888, 1284. 
and  of  delegated  authoritjr.    Const.,  §  INK). 

flovereigntj  of  the  Union  and  its  establishment,  see  post^  3. 

suspension  of  statutes  of  limitation  during  war  applies  to  state  as  well  as  federal  courts. 
Const,  §  38S. 

was  adopted  by  the  people  and  not  by  the  states;  the  matter  of  its  adoption  was  sub- 
mittea  by  the  states  to  the  people,  and  was  therefore  consented  to  by  the  states,  and 
its  adoption  bound  them ;  the  powers  delegated  by  the  people  to  the  states  were 
to  be  executed  by  themselves,  and  not  by  a  sovereignty  created  by  them.  Const, 
^  880-84. 


2.   SOTERKIONTY  OP  THE  UNITED  STATES. 

the  Union  is  not  a  compact  between  states,  but  a  permanent,  indissoluble  government ; 
secession  of  a  state  is  void,  and  assistance  thereof  is  treason.  Const,  g§  131,  186, 
187-88. 

the  constitution  was  ordained,  not  by  the  states,  but  by  the  people  of  the  states.    The 
government  is  one  of  limited  powers,  but  sovereign  within  those  limits.    Const., 
^^  188-84, 188,  882, 888,  412. 
under  what  circumstances  established.    Const,  g  188,  p.  84. 

the  government  is  beyond  the  judicial  process  of  the  states.     Const,  §  185. 

object  of  formation  of  the  government.    Const.,  §^  186,  899,  951-o2. 

over  public  lands  within  a  state.     Const.,  §§  353,  8156;  see  post^  3,  1. 

dut^  of  allegiance  of  citizens  of  states  to  the  government    Const,  ^  379. 

United  States  has  power  to  enforce  its  laws  and  keep  peace  over  the  entire  country. 
Const,  §  840. 

congress  may  create  a  corporation,  though  this  is  an  act  of  sovereignty,  under  its  im- 
plied powers ;  the  latter  are  as  much  sovereign  powers  as  those  express^  granted. 
Const,  g§  884-85. 

general  laws  stated.    Const,  g  899. 

the  power  of  punishment  is  a  sovereign  one.    Const,  §  888. 

line  of  separation  between  state  and  national  governments.    Const,  §  958. 

the  powers  of  the  government,  and  its  supremacy  within  them.    Const,  g  2474. 

sovereignty  definea.    Const,  g  8147. 

8.  General  Legislativb  Powers  of  Congress.  See  Bills  of  Attainder;  Ex  Post  Facto 
Laws. 

as  to  religion,  see  Religious  Liberty, 

over  the  District  of  Columbia,  q,  v. 

as  to  providing  penalties  for  violation  of  acts  of  congress,  see  the  several  powers  enu- 
merated, post^  and  see  Crimes, 

as  to  pensions,  g.  v, 

power  to  pass  retrospective  laws,  see  Legislative  Power;  Vested  Rights, 

as  to  the  general  powers  of  the  president,  see  post^  6. 

a  state  capitation  tax  on  passengers  going  into  or  out  of  the  state  is  void,  as  tending  to 
impede  the  processes  of  the  government    Const,  g^  1270-71. 

a.  In  general, 

are  supreme  in  legislation;  accounting  officers  cannot  modify  law.    Const,  g  8. 
to  dispose  of  and  regulate  public  property,  are  exclusive.    Const,  g  4. 
is  sole  judge  as  to  form  of  state  governments.    Const,  $^  94. 
cannot  punish  interference  with  public  assemblies.    Const,  g  108. 
are  related  to  each  other,  and  all  means  to  a  common  end.    Const.,  g  310. 
cession  of  power,  what.    Const,  gg  213,  627. 

acts  not  construed  to  transgress  power,  unless  intention  clear.    Const,  g  317. 
retroactive  laws  ratifying  unauthorized  acts  of  president  are  valid.    Const,  g  333. 
suspension  of  statute  of  limitations  during  war,  see  post^  f. 
every  act  must  have  constitutional  warrant.    Const.,  ^  918. 

cannot  give  effect  to  state  constitution  or  law  conflictmg  with  federal  constitution 
in  any  manner.    Const,  g  1662. 

b«  Implied  powers, 

are  those  generally  belonging  to  governments.    Const,  g  311. 

need  not  oe  clearly  or  directly  traceable  to  granted  powers,  but  may  be  deduced 

from  some  or  all  of  them.    Const,  g  213. 
it  is  immaterial  what  clause  of  the  constitution  had  in  mind  in  passing  a  law. 

Const,  g  216. 
are  as  much  sovereign  powers  as  those  expressly  granted ;  the  latter  imply  the  or- 
dinary means  of  their  execution.    Const,  gg  884-886. 
so  of  the  power  to  create  a  corporation.    Const,  g  884. 
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CONSTITUTION  OF  THE  UNITED  STATES,  Gbnbral  Leoislativk  Powers  of  Con- 
gress —  Continued. 

e.  Power  to  enforce  granted  powers  by  appropriate  legislation.    See  aupra,  b. 

when  object  legitimate,  all  appropriate  means,  not  prohibited,  are  valid.    Const., 

§§  215,  219,  224. 
"  necessary  and  proper  "  acts  does  not  mean  a  case  of  absolute  necessity.    Const., 
§§  220,  228.  , 

degree  of  necessity  within  the  discretion  of  congress.    Const,  §§  221,  223. 
excluding  matter  from  mails  is  discretionary.    Const.,  g  223. 
but  laws  merely  useful,  and  not  especially  appropriate  to  legitimate  ends,  void. 

Const.,  §  222. 
the  power  to  create  a  corporation  is  implied.    Const,  §§  384,  8S9. 
the  word  **  necessary  "  does  not  exclude  choice  of  means,  and  confine  the  power 

to  those  most  direct  and  simple.    Const,  g  8S7. 
this  clause  may  not  enlarge,  but  certainly  does  not  restrain,  the  implied  powers  of 

congress.     Const,  ^  88%  p.  143. 
a  government  bank  may  be  created  for  its  fiscal  operations.    Const,  §§  365,  890. 
so  of  bi-anch  banks.    Const.,  §  891. 

d.  Impeachment, 

senator  not  subject  to,  after  expulsion  from  senate.    Const,  §  107. 
case  of  conviction  of  a  district  judge.    Const.,  §  106. 

e.  The  militia.    See  Courts  Martial, 

congressional  acts  in  respect  to.    Const.,  g§  161-164. 

powers  of  government  over,  and  powers  of  states.    Id,;  Const.,  §§  165-1 75»  178. 

Seepoir^,  4. 
circuit  and  district  courts  no  jurisdiction  over  military  offenses.    Const,  §  173. 
jurisdiction  of  federal  and  state  courts  martial  over,  may  be  concurrent    Const, 

S§  178-76. 
are  subject  to  laws  of  state  where  enrolled,  except  where  such  laws  controlled  by 

federal  acts.    Const,  g  167. 
organizing,  arming,  etc.,  federal  power  not  exclusive  of  state.    Const,  g  178. 
employed  in  federal  service,  congress  may  provide  for  governing.     Const,  §  179. 

but  state  may  also  govern  by  enforcing  federal  acts.    Const,  g§  178-7o. 
calling  forth,  federal  power  not  exclusive  of  state.    Const.,  §  180. 
what  laws  congress  may  pass  for.    Const,  §  181. 
does  not  place  them  in  federal  service.    Const.,  §  183. 

actual  service  the  test  of  national  militia.    Const.,  §  166. 
act  of  1795  construed ;  applies  to  those  "  called  forth  "  as  well  as  in  service.    Const.. 
§184. 
is  valid.    Const,  §  240. 

f.  War  power  of  congress, 

extends  to  domestic  or  civil  war.    Const.,  §  230. 

general  or  partial  hostilities  may  be  authorized.    Const,  §  231. 

ratification  of  president's  unauthorized  acts  as  to  army  and  navy,  valid.    Const., 

§282. 
confiscation  act  valid  under  war  power.    Const,  §  286. 
suspension  of  statute  of  limitations  in  civil  and  criminal  cases,  applicable  to  federal 

and  state  courts,  when  service  interrupted  by  the  war,  valid.    Const.,  §  238. 
may  authorize  secretary  of  treasury  to  execute  act  regulating  taking  of  goods  into 

states  in  insurrection.     Const.,  g  239. 
it  seems  that  territory  may  be  acquired  by  conquest  or  treaty.    Const..  §  248. 
act  exempting  persons  engaged  in  putting  down  rebellion  from  liability  therein, 

valid.    Const,  §256. 
congress  may  create  a  bank,  as  incidental  to  the  power  of  taxation,  borrowing 

money,  the  war  power,  and  the  power  to  carry  on  the  fiscal  operations  of  the 

government.    Const.,  ^§  865,  884-90. 
the  fifth  and  sixth  amendments  do  not  restrict  or  apply  to.    Const.,  §  510. 

g.  Weiqhts  and  measures, 

making  treasury  notes  legal  tender  does  not  violate  this  provision,  not  making 
them  a  standard  of  value.    Const.,  g  235. 

h.  Money,    See  post,  s. 

treasury  notes  may  be  made  legal  tender,  under  peculiar  condition  of  affairs. 

Const.,  g§  233-35. 
it  seems  tne  power  of  congress  is  limited  to  coining  and  stamping  money,  and  pun- 
ishing its  counterfeiting,  and  that  it  cannot  punish  the  passing  of  ootmterfeit 

coin.    Const.,  §  496. 
but  held  otherwise.    Const,  §§  501-603. 
the  constitution  provides  for  a  uniform  standard  of  value  throughout  the  country. 

Const,  g  1951. 
as  to  analogy  of  bankrupt  or  insolvent  and  legal  tender  laws,  see  Const,  §g  1904. 

1965, 1972,  1980,  1988. 
i.  TerHtoruU  governTnent, 

power  of  congress  relates  only  to  existing  territory,  and  not  to  district  ceded  by 

foreign  country;  the  "Missouri  Compromise"  act  was  therefore  void.    Const., 

§241. 
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J.  Appointment  of  inferior  officers, 

appointment  of  clerka  may  be  vested  in  courts.    Const.,  ^  248. 

deputy  marshals  and  supervisors,  for  congressional  elections,  in  federal  courts. 
Const.,  g§  244,  842. 

k.  Making  laws, 

resolution  of  one  bouse  coercing  action  of  department,  is  void ;  so  of  joint  resolu- 
tion.   Const.,  §  246. 
joint,  differs  from  act  only  in  fortn.    Const,  §  247. 

1.  Disposal  of  public  property, 

sole  power  of,  is  in  congress;  may  be  leased  or  sold.    Const.,  §§  25(M$1. 

purpose  immaterial.    Const.,  §  252. 

as  to  public  lands  within  state,  how  far  congress  is  sovereign.    Const.,  §  2SS. 

congress  cannot  grant  bed  of  navigable  waters  below  high- water  mark.   Const, 

HI.  Patents  and  copyrigMs. 

the  power  is  plenary  and  unrestrained.    Const.,  g  259. 

patent  extended;  retrospective  act  protecting  patent  in  use  is  valid ;  state  law 

making  patent  right  conditional  is  void.    Const,  gg  258,  260,  261. 
state  act  making  notes  given  for  non-negotiable,  is  void.    Const.,  g  262. 
act  of  congress  punishing  the  counterfeiting,  or  providing  for  registration  and  use. 
of  trade-marks,  is  void.    Const,  g  263. 

IL  Police  power.    See  Police  Pouter;  Regulation  of  Commerce^  1,  o, 

congressional  regulation  of  tests  of  inflammable  oils  is  an  exercise  of,  and  void, 
except  in  places  within  its  jurisdiction.    Const.,  g  266. 

O.  Congressional  elections. 

statutes  of  1870  and  1871,  as  to  appointment  of  supervisors  and  marshals.    Const, 
g829. 
are  constitutional.    Const. «  §g  884-45,  849. 


appointment  of  supervisors  and  deputy  marshals  may  be  lawfully  vested  in  federal 

courts.    Const,  gg  244,  822,  842. 
'       this  is  not  invalid  as  a  non-judicial  function.    Const,  §  860. 
congress  need  not  assume  control  of  the  whole  subject,  but  may  make  any  regula- 
tions it  chooses.    Const,  g^  828,  880. 
nor  need  they  be  exclusive  of  state  regulations.    Const.,  g  881. 
state  and  national  regulations  may  be  concurrent,  the  latter  being  paramount,  if 

inconsistent.    Const,  g  888. 
persons  obstructing  appointees,  under  acts  of  congress,  may  be  punished.    Const, 

g  884. 
congress  may  enforce  state  laws  as  to.    Const.,  gS  885-88. 
state  officers  may  sustain  a  double  liability  —  to  tne  state  and  federal  governments. 

Const,  §g  887-88. 
acts  of  state  officers  with  reference  solely  to  local  elections,  not  amenable  to  federal 

jurisdiction.    Const,  g  889,  p.  112. 
government  officers  may  keep  the  peace  at  elections.    Const,  g  840. 
congress  may  provide  for  punishment  of  voters  at,  who  violate  state  registration 

laws.    U.  S.  V.  Quinn,  8  blatch..  4&    Const,  vol  6,  p.  116;  gg  854-55. 
general  discussion  of  congressional  power  over,  by  Field,  J.,  in  a  dissenting  opinion 

in  Ex  parte  Clarke.    Const,  gg  844-48. 
what  necessary  to  holding  of;  regulation  of.    Const,  gg  851,  852. 
deputy  marshal  may  arrest  for  intoxication  and  boisterous  conduct,  or  for  distribut- 
ing fraudulent  tickets.    Const.,  ^  825,  858. 
reason  of  constitutional  provision  is  the  preservation  of  the  government    Const, 

g852. 
voters  at  may  be  protected.    Const,  gg  856-^. 

section  6520,  to  prevent  conspiracies  to  intimidate  voters  at,  is  valid.    Const,  g  869. 
not  necessary  under  civil  rignts  act  that  voter  be  actually  prevented  from  voting ; 

interference  with  right  sufficient.    Const,  g  862. 
civil  rights  act  construed.    Const,  g  868. 

under  section  2,  what  is  a  refusal  or  omission  to  furnish  opportunity  for  regis- 
tration, etc.    Const,  g  864. 

II.  Power  to  tax.    See  Taxation. 

the  power  of  taxation  is  concurrent  in  the  states  and  the  Union.    Const,  gg  882, 

898. 

q,  Postqfflces  and  post-roads, 

includes  power  to  carry  mails,  punish  crimes  against  mail  service,  etc.    Const, 

g888. 
act  of  1866  as  to  telegraphs  not  confined  to ;  what  are  post-roads.    Const,  g§  1041, 

1046. 
powers  of  congress;  condemnation  for  post-roads.    Const,  gg  1047-48. . 
Dill  for  establishing  postal  routes  not  one  for  raising  revenue.    Const,  g  2684. 
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CX)NSTITUnON  OF  THE  UNITED  STATES,  General  Legislative  Powers  op  Con- 
QRBSS  —  ContintiecL 
r.  Power  to  borrow  money, 

stock  issued  for  government  loans  not  taxable.    Const.,  g§  867.  4<M). 
the  states  cannot,  directly  or  indirectly,  retard  or  burden  this  power,  by  taxing  a 
gOTernment  bank,  or  bank  capital  partly  composed  of  government  bonds. 
Const.,  g§  868-69,  899-416.    See  Taxation, 
or  tax  bank  capital,  which  is  invested  in  United  States  stock.     Const.,  §  416. 
banking  law  of  1888  considered.    Const.,  §  414. 

s.  Bills  of  credit    As  to  issue  by  states,  see  post,  5,  e. 

congress  may  supply  a  currency  for  the  whole  country.     Const.,  g  428. 
and  may  regulate  and  restrain  all  other.    Const.,  g§  871,  439. 

t.  Internal  revenue,  duties  and  imposts.    See  Regulation  of  Commerce,  7. 

bill  for  establishing  postage  rates  not  one  for  raising  revenue.    Const.,  §  2684. 

n.  Political  assessments, 

act  forbidding  contributions  by  certain  officers  and  employees  to  each  other,  is 
valid,  as  promoting  efficiency  in  the  public  service ;  many  like  acts  referred  ta 
Const..  §§  471.  472. 

T.  Naturalization, 

state  tax  on  immigrants,  except  to  exclude  paupers,  etc.,  is  void.    Const,  ^  1811. 
passage  of  laws  as  to  admission  of  aliens  belongs  exclusively  to  congress.     Const, 

4.  Restrictions  on  the  (Government.    See  BiUs  of  Attainder;  Ex  Post  F(icto  Laws; 
Privileges  and  Immunities  of  Citizens, 

a.  In  general, 

the  first  eleven  amendments  are.  and  not  on  the  states.  Const.,  g§  64,  67;  208, 
p.  86;  497. 

1>.  Immigration,    See  Immigration;  Regulation  of  Commerce, 
of  the  Chinese,  see  post,  18. 

C  Suspension  of  writ  of  habeas  corpus.    See  Habeas  Corpus, 

not  to  be  suspended  unless  required  by  the  public  safety  in  cases  of  rebellion  or 
invasion;  but  in  such  cases  congress  is  sole  judge  of  the  necessity.  Const, 
§287. 

d.  Qrand  jury, 

no  crime  is  **  infamous"  imless  so  declared  by  congress.    Const.,  g  507. 

all  offenses  not  capital  or  infamous  are  prosecuted  by  indictment  or  information, 

as  before.    Const,  §  508. 
the  object  of  the  fourth  and  fifth  amendments  was  to  secure  the  same  mode  of  trial 

as  that  practiced  in  the  states ;  they  do  not  restrict  or  apply  to  the  war  power. 

Const.,  §§509-10. 

e.  Speedy  trial, 

this  provision  applies  only  to  offenses  committed  within  a  state.  Otherwise  con- 
gress may  designate  the  place  of  trial.    Const.,  §  511. 

the  district  must  nave  been  ascertained  before  crime  committed.    Const,  g  512. 

treason  committed  in  Qeorgia,  during  the  civil  war,  could  not  be  punished  in  Penn- 
sylvania ;  but  latter  state  might  exact  security  for  good  behavior  and  to  keep  the 
peace.    Const.,  §  513. 

f.  Right  of  OAsernbly, 

existed  long  before  the  constitution  and  was  not  given  or  guarantied  thei^by. 

Const,  §^862,900. 
this  provision  not  intended  to  limit  power  of  states  as  to  their  own  citizens.    Const, 

§901. 
operates  on  the  government  alone.    Id, 
federal  power  extends  only  to  punishing  prevention  of  right  of  assembly  to  petition 

congress  for  redress  of  grievances.     Const.,  §  902. 
congress  cannot  punish  for  conspiracy  fasely  to  imprison,  murder,  or  intimidate 

within  a  state,  or  deprive  persons  of  this  right    Const,  §§  862.  904. 
nor  punish  the  disturbance  of  public  assemblies  under  this  provision.    Const.,  §  108. 

g.  Bearing  arms, 

not  a  right  granted  by  the  constitution,  but  simply  a  restriction  on  the  government 

Const.,  §  908. 
congress  cannot  punish  conspiracy  to  deprive  persons  of  this  right    Const.,  gg  862, 

904. 
nor  punish  the  disturbance  of  public  assemblies  under  this  provision.   Const,  g  108. 

h.  Criminal  prosecutions;  criminal  accusations,  etc, 

accused  entitled  to  be  informed  of  nature  and  cause  of  the  accusation  under  sixth 
amendment    Const,  g  911. 
indictment  must  set  forth  offense  with  clearness;  general  terms  not  enough;  it 

must  state  particulars.    Id,;  g  950. 
means  used  or  proposed  must  be  stated.    Id,;  §  950. 
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CONSTITUTION  OF  THE  UNITED  STATES,  Restrictions  on  the  GtovEUNMENT,  Crim- 
inal prosecutions;  criminal  accusational  etc, —  Continued, 

what  deemed  a  criminal  prosecution  within  this  provision.  Const.,  §§  2582>88, 
8585. 

a  law  authorizing  a  conviction  for  a  higher  offense  than  that  mentioned  in  the  com- 
plaint is  void.    Const.,  g  2584. 

charge  must  contain  enough  to  show  the  appropriate  punishment.    Const.,  §  2586. 

the  compulsory  examination  of  books,  etc.,  of  revenue  officers,  upheld.  Const, 
§S^  82,  514. 

i.  Taxes  on  reports.    See  Regulation  of  Commerce. 

an  act  requiring  exportedf  tobacco  to  be  stamped,  merely  to  distinguish  it,  and  pre- 
vent its  taxation,  is  valid.    Const.,  §  1581. 

J.  Eaccessive  fines,  and  cruel  punishments, 

second  sentence,  after  payment  of  fine,  held  illegal.    Const.,  g  109. 
capital  punishment  by  shooting  for  homicide,  legal.    Const.,  §  87. 

5.  Restrictions  on  the  States.    See  BUls  of  Attainder;  Due  Process  of  Law;  Ex  Post 
Facto  Laws;  Equal  Protection  of  the  Laws, 
a»  b.  In  general;  f edei-al  constitution  does  not  prevent  state  exercise  of  judicial  functions, 
or  impairing  vested  rights.    Const.,  §  78. 
constitutional  prohibition  to  impair  rights  implies  power  to  support  them.    Const, 

§275. 
the  first  eleven  amendments  are  not,  but  are  restrictions  on  the  government   Const, 

S§64,  67;  208,  p.  88;  497. 
how  restrained.     Const.,  §  2255. 

C  Conferring  powers  on  general  government.    See  post, 

are  not  exclusive  of  similar  state  powers,  unless  expressly  so  made.    Const,  1 178. 
or  unless  the  grant  is  unqualified,  and  state  power  would  confiict. .  Const,  §  299. 
state  laws  must  yield  in  cases  of  concurrent  authority.    Const,  §  177. 

d.  Restrictions  operating  only  after  congressional  action.    See  supra, 

after  congressional  legislation  on  authorized  subject,  states  cannot  make  independ- 
ent laws  thereon.     Const,  g^  161-175,  301. 
but  they  may  enforce  such  legislation.    Id,    See  §g  181-190. 
this  applies  to  the  militia ;  the  jurisdiction  of  federal  and  state  courts  martial 
may  be  concurrent    Const,  gg  172-75. 
when  states  and  congress  have  concurrent  powers,  states  can  act  only  when  con- 

ffress  has  not  acted.    Const,  §§  188,  297,  300.     Contra,  3  Wash.,  813.    Id. 
held  that  states  cannot  pass  banki-upt  laws  even  if  congress  does  not    Const, 

§813. 
see  as  to  state  power  to  regulate  commerce,  in  case  of  the  non-action  of  congress. 

Regulation  of  Commerce,  1,  c. 
authorities  cited  and  reviewed  as  to  what  subjects  the  states  may  act  on,  in  case  of 
congressional  non-action.    Const,  g§  1485,  1498. 

e.  Bills  of  credit, 

issues  of  state  banks  are  not.    Const.,  g§  481,  488. 

the  term  comprehends  the  issue  of  any  paper  medium  for  the  purpose  of  common 

circulation.    Const,  §§516,  525» 
its  meaning  historically  considered.    Const,  gg  535,  584,  589,  547,  549-50. 
Missouri  loan-certificates,  bearing  interest,  receivable  for  taxes  and  state  or  munici- 
pal debts,  and  fees  of  officers,  in  denominations  from  ten  dollars  to  fifty  cents, 

are.    Const,  §.^  517,  526,  568. 
need  not  be  legal  tender,  to  be  prohibited.    Const,  §§  527,  584,  552. 
laws  authorizing,  as  well  as  the  bills  themselves,  are  void.    Const,  g  582. 
the  states  may  borrow  money.    Const,  gg  588,  586;  and  establish  banks.    Const, 

§542. 
paper  monejr  meant  by.    Const,  g  584. 

simple  promises  to  pay,  bonds,  or  other  securities,  are  not    Const.,  gg  587,  659. 
defined,  in  their  commercial  sense.    Const.,  §g  589,  548. 
must  be  issued  by  the  state,  on  its  own  faitli,  and  designed  to  circulate  as  money. 

Const.,  §S  548.    See  gg  548-49. 
notes  issued  by  a  bank,  in  which  the  state  is  the  sole  stockholder,  whose  capital  is 

not  wholly  derived  from  the  state,  are  not.    Const.,  §J^  518-20,  544,  546. 
were  issued  by  the  colony  of  Maryland,  in  1769,  througn  commissioners.    Const, 

§  544. 
issued  by  the  colonies,  considered.    Const,  g  550. 

by  federal  congress,  considered.    Const,  g  551. 
express  promise  to  pay  on  demand  or  on  a  future  day,  not  necessary  to  make. 

Const,  g  558. 
issue  of,  by  individuals,  banks  or  corporations,  not  prohibited.    Const,  1$  558. 
Confederate  treasury  notes  are  not,  but  void  as  in  aid  of  rebellion.    Const.,  g  560. 
notes  of  the  State  Bank  of  Alabama,  held  not,  though  credit  of  the  state  pledged 

therefor.     Const,  g  562. 
bills  of  Bank  of  Arkansas  are  not,  though  receivable  for  state  debts,  and  the  state 

is  its  sole  shareholder.    Const,  g  561. 
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""■ "  '  f.  Coining  money, 

a  state  cannot  coin  money,  nor  establish  a  corporation  and  authorize  it  to  do  so. 
Const,  §  542. 
gm  "Or  make  anything  but  gold,*^  etc.,  a  tender, 

state  law  making  bank  notes  legal  tender,  is  Toid,  but  will  not  affect  the  bank  itself. 
Const.,  §  541. 

h.  Slavery  or  involuntary  servitude, 

exercise  of  police  power  of  state  by  regulating  slaughter-houses  does  not  infringe 

this  provision.    Const.,  %  759. 
this  provision  was  adopted  solely  for  the  benefit  of  the  colored  race.    Const.,  ^  1^ 

1590. 
but  slavery  cannot  exist  among  any  race.    Const.,  g  765. 
history  of  thirteenth  amendment.    Const.,  §§  761,  957, 1588. 
terms  defined.    Const.,  g  779. 

this  provision  does  not  warrant  §  5519,  R.  S.,  punishing  conspiracies  to  deprive  per- 
sons of  equal  protection  of  the  laws.    Const,  §  917. 
the  thirteenth  amendment  will  be  so  construed  as  to  suppress  the  whole  mischief. 
Const,  §  1587. 
does  not  annul  the  act  of  1803,  prohibiting  the  importation  of  colored  persons. 
Const,  S  1589. 
nor  does  the  civil  rights  biU  of  1866.    Id, 
a  contract  of  warrantv  of  a  slave  was  not  broken  by.    Const.,  §  1591. 
contracts  relating  to  slaves  not  impaired  by.    Const.,  §§  159^93.     See  §  1594. 
laws  of  apprenticeship  of  Maryland,  discriminating  agamst  colored  apprentices, 
void.    Const,  g§  1599, 1660. 
the  slave  trade.    Const,  §  1640. 
I.  Suffrage,    See  Suffrage, 

origin  of  fifteenth  amendment.    Const.,  §  768. 

the  fifteenth  amendment  abrogated  constitutional  provisions  of  Delaware,  confin- 
ing juries  and  voters  to  white  persons.    Const.,  gg  96^^69. 

6.  Executive  Power, 

a.  In  general, 

unauthorized  acts  of  president  may  be  ratified  by  congress.    Const,  g  282. 
power  and  duty  of  the  president  in  calling  out  and  governing  the  niilitia.    Const, 

gl64, 
the  recognition  of  a  state  government  by,  and  by  congress,  binds  the  judiciaiy. 

Const,  g  1553. 
as  to  approving  laws,  see  Statutes^  8. 

b.  The  president  as  commander  of  the  army, 

could  institute  temporary  governments  in  rebellious  states.    Const,  g  151. 

C.  The  pardoning  power, 

the  power  of  the  president  to  pardon  is  unlimited ;  a  pardon  releases  the  punish- 
ment and  effaces  the  guilt.    Const,  §§  624-25. 

but  a  pardon  does  not  restore  ofiices  forfeited  or  property  divested  by  the  convic- 
tion and  judgment.    Const,  g  626. 

the  rules  of  the  common  law  apply  to.    Const.,  g  8108. 

d.  Independence  of  various  departments. 

affirmed ;   but  mandamus  to  postmaster-general  lies  to  enforce  ministerial  duty. 

Const.,  g  6. 
president  may  be  vested  with  discretionary  power  to  call  out  militia.    Const,  g  96. 

e.  Republican  form  of  state  governments. 

this  is  a  political,  not  a  judicial,  question ;  congress  has  sole  power  to  decide  it. 

Const,  g94. 
this  provision  does  not  secure  right  of  suffrage  to  women.    Const,  g 95. 

f.  Encroachments  on  power  of  congress. 

accounting  officers  cannot  add  condition  to  statute.    Const.,  g  8. 
no  officer  can  grant  public  property.    Const,  g  4. 

g.  Encroachments  on  executive  power. 

act  of  July  12,  1870,  as  to  ctaims  of  pardoned  persons,  void.    Const,  g  8. 
on  judicial  power,  see  post^  7. 

7,  Judicial  Powee.    See  Jurisdiction;  Removal  of  Causes;  Territorial  Courts, 

a.  In  general, 

a  rebellious  state  could  not  sue  before  reconstruction.    Const,  g§  141, 147. 

as  to  constitutional  law  respecting  the  removal  of  cases,  see  Removal  of  Causes, 

jurisdiction  not  exclusive  unless  expressl]^  so  made.     Const,  g  170. 

circuit  and  district  courts  have  no  jurisdiction  over  military  offenses.    Const, 

g  178. 
supreme  court  cannot  declare  law  in  confiict  with  state  statute.    Const,  gg  207a, 

697. 
federal  constitution  does  not  prohibit  state  legislature  from  exercising.    Const, 

gg  802,  1684. 
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CONSTITUTION  OP  THE  UNITED  STATES,  Judicial  Power,  In  General  —  Continued. 
congress  may  empower  federal  courts  to  appoint  deputy  marshals  and  supervisors 
of  elections.    Const.,  §  848. 
but  can  give  them,  in  general,  no  power  not  judicial,  as  examining  pension 
claims,  or  claims  of  war  sufferers.    Id, 
supreme  court  cannot  relieve  against  state  taxation  not  trenching  on  federal  au- 
thority.   Const,  g§  485,  697. 
nor  declare  a  law  void,  conflicting  with  state  constitution.    Const.,  g§  559,  591, 

697,  897,  1845,  2118. 
nor  correct  error  of  state  courts.    Const,  §g  697;  700,  p.  320. 
nor  revise  state  laws  as  to  justice,  policy,  eta    Const.,  §  2584. 
state  courts  may  exercise  so  far  as  federal  power  is  concerned.    Const.,  g§  608-607. 
generally  implies  parties,  pleadings,  judge,  contest  and  regular  trial.   Const,  ^  680. 
auditing  accounts  of  receiver  of  public  money,  and'  collecting  same   by  distress 

warrant,  not  an  exercise  of.    Const.  §  681. 
that  action  of  auditor  may  be  reviewed  does  not  make  his  action  judiciaL    Const., 

§684. 
does  not  extend  to  all  cases  of  redress,  such  as  recaption  of  goods,  abatement  of 

nuisance,  etc.    Const,  §  685. 
state  legislation  cannot  enlar||[e  nor  limit    Const,  g  2506. 
does  not  extend  to  crimes  agamst  the  state  alone.    Const,  §  940. 
over  crimes  committed  within  a  state.    Const,  §  975. 
the  recognition  by  congress  and  the  president  of  a  state  government  is  conclusive. 

Const,  ^  1558. 
object  of  the  provision  for  federal  courts  in  a  state.    Const,  §  1995. 
none  of  crimes  against  state  authority.    Const.,  §  2492. 
question  of  the  proof  of  laws  a  judicial  one.    Const,  ^  2688. 
congress  may  empower  the  courts  to  alter  forms  of  process.    Const,  g  2486. 

or  to  adopt  state  laws.    Const.,  §  2437. 
does  not  extend  to  seizure  of  American  vessel  in  a  foreign  port.    Const,  §  2448. 
nor  to  breaches  of  treaties,  nor  to  questions  arising  as  to  their  voluntary  valid- 
ity.   Const,  g§  2444-45. 
it  is  otherwise  as  to  to  their  neces9ary  validity.    Id, 
cannot  be  conferred  on  state  courts.    Const,  ^  2447. 

but  it  may  be  optional  with  them  to  exercise  it.    Const,  §  2448. 
does  not  extend  to  suits  between  citizens  of  same  state.    Const,  g  2450. 
extends  to  civil  and  criminal  cases.    Const,  g  2475. 

cases  arising  under  the  laws  of  the  United  States  are  such  as  grow  out  of  the  legis- 
lation of  congress,  directly  or  indirectly.    Const,  §  2476. 
murder,  justified  as  in  self-defense  when  carrying  out  official  duty.    Const, 
§2469. 
power  of  congress  over  the  courts;  extends  to  organization  and  division  of  power 
among  them.    Const,  g  2409. 
ajnay  establish  inferior  courts.    Const.,  g  2410. 

r  the  act  prohibiting  actions  by  assignee  of  chose  in  action,  not  maintainable  by 
assignor,  is  valicL    Const,  g  2411. 
may  limit  admiralty  jurisdiction  of  supreme  court  to  questions  of  record. 

Const,  g2412. 
its  expression  of  opinion  is  not  binding.    Const,  g  2418. 

act  conferring  on  judges  the  power  to  hear  and  decide  pension  claims,  is  invalid. 
Const,  2414. 
so  of  an  act  imposing  on  circuit  courts  duties  not  judiciaL    Const,  §2415. 
may  submit  a  case  to  uie  court  of  claims  and  limit  the  recovery  thereon. 

Const,  §  2416. 
may  pass  limitation  laws.    Const,  g  2418. 

cannot  change  its  sphere,  but  may  or  may  not  bring  many  matters  within  its 
cognizance.    Const,  g  686. 

h.  Encroachments  en  Judicial  power;  by  act  giving  secretary  of  war  exclusive  power  to 
discharge  minor  from  service.    Const,  §  5. 
treasury  agents  not  judges.    Const,  g  7. 

act  of  July  12,  1870,  as  to  claims  of  piardoned  i)erson8,  void.    Const,  §  8. 
congress  may  submit  a  case  to  the  court  of  claims  and  limit  the  recovery  thereon. 

Const,  g2416. 
the  executive  must  necessarily  construe  the  law  he  carries  into  effect,  and  his  con- 
struction is  followed  by  the  courts.    Const,  §  2424. 
but  the  courts  will  relieve  a  wrong  thereby  done  an  individual.    Const,  g  3425. 
in  matters  of  discretion  his  action  is  final.    Const,  g  2426. 
power  as  to  voidable  treaty.    Const,  g  2427. 
congress  may  construe  statutes  as  to  the  future,  when.    Const,  g§  2428-29. 
private  fights  must  not  be  invaded.    Const,  g  2480. 
may  provide  for  the  execution  of  judgments.    Const,  gg  2481-82. 
api)eal  from  land  commissioners  held  valicL    Const,  g  2488. 
claims  of  Spaniards  growing  out  of  the  cession  of  Florida  were  properly  referred  to 

certain  judges.    Const.,  g  2434. 
an  accounting  officer  may  be  required  to  state  an  account,  with  his  opinion  thereon. 
Const,  §  2485, 
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CONSTITUTION  OF  THE  UNITED  STATES,  Judicial  Fower^  Continued. 

c  Federal  questions.    See  Jurisdiction. 

whether  state  law  or  constitution  oonflicts  with  federal  constitution  or  law  is  a. 

Const.,  i^  294. 
** final  judgment  or  decree"  includes  a  judgment  of  the  highest  court  of  a  state 

upon  a  writ  of  prohibition.    Const.,  §  $99. 
it  is  only  necessary  that  the  record  should  clearly  iuTolve  a  federal  quesiioa,  and 

need  not  state  it  in  express  terms.    Const.,  §§  &28,  &8t,  1174,  1854-56. 
arise  when  state  court  so  construes  a  state  statute  tliat  it  conflicts  with  the  federal 
constitution.    Const,  §§  1149, 1H54,  2808. 
and  when  a  state  court  passes  on  an  exemption  under  the  federal  constitution. 

Const.,  g  1305. 
or  when  constitutionality  of  state  law  in  question.    Const.,  g  1630l 
when  right  under  federal  constitution  is  denied  by  state  court.    Const.,  g  1819. 
not  necessary  that  state  court  be  in  error.    Const.,  ^  1814. 
do  not  arise  when  state  court  dismisses  for  want  of  jurisdiction.    Const.,  §  1897. 
constitutional  provision  need  not  be  pleaded  in  the  state  court    Const.,  §  2087. 
when  jurisdiction  arises.    Const.,  g  2835. 
how  state  judgments  re-examined.    Const.,  g  2494. 
the  validity  of  a  statute;  question  as  to  note,  the  consideration  of  which  is  a  state 

loan  certificate,  affects.    Const,  vol.  6,  p.  216;  §  581. 
in  favor  of  its  validity;  decision  in  favor  of  one  claiming  under  state  law  is. 
Const.,  §§  524,  2098. 
dismissal  of  the  bill  sufficient,  either  when  validity  of  act,  or  its  oonatruction, 
is  in  question.    Const,  §g  2088-89. 

8.  Treason. 

the  third  section  of  the  fourteenth  amendment,  imposing  official  disability  for,  not  self- 
executing.    Const.,  f^  1555. 
its  prohibitions  are  general ;  it  did  not  vacate  offices  ipso  facto;  judic^ial  acts  of 

fuilty  person  were  valid  until  congi'essional  action.     Const.,  g§  1548,  1557-58, 
560. 
effect  of  a  literal  construction ;  purpose  of.    Const. ,  §g  1550-00. 
its  object  was  mainly  punishment ;  whether  it  remitted  all  other  penalties,  queers. 

Const.,  §  1502. 
and  to  exclude  officers  by  appropriate  legislation.    Const,  §  1504. 
is  construed  with  the  fifth  section.     Const,  ^  1505. 
by  a  citizen  of  a  loyal  state  extending  aid  to  rebellion.    Const,  §  189. 
committed  in  Qeorgia  during  the  civil  war,  is  not  punishable  in  any  other  state.   Const, 
§513. 

9.  Relations  op  the  States  to  the  Union.    See  supra,  2. 

for  rules  as  to  states  in  their  private  or  quasi  public  character,  see  States, 

a.  In  general. 

the  states  are  sovereign  to  a  certain  extent,  limited  by  the  federals  constitution; 

they  and  the  government  are  distinct  sovereignties  within  their  respective 

spheres    Const,  §  180,  p.  82;  gg  848,  885,  llOII,  llOa 
sovereignty  defined.    Const,  §8147. 
each  is  an  independent  sovereignty,  within  its  own  field.     Const.,  ^  288,  884. 

885,  418. 
state  judicial  process  cannot  reach  sphere  of  the  government    Id, 
are  sovereign  as  to  all  powers  not  surrendered.    Const,  g  292. 
a  qualified  allegiance  is  due  by  their  citizens.    Const.,  §  187. 
are  supreme  as  to  powers  reserved,  or  delegated  to  them.     Const,  §  138. 
as  to  private  rights,  obligations,  stattLs,  property,  transfers,  etc.,  etc     Const., 

§;i  809,  810. 
laying  highway  through  public  lands.    Const,  §  811. 
may  suppi'esa  insurrections,  and  for  that  purpose  declare  martial  law.    Const, 

§  319. 
both  state  and  nation  may  be  sovereign  in  that  both  may  punish  the  same 

offense.    Const.,  §§  888-89. 
sovereignty  stops  with  their  boundaries ;  and  does  not  extend  over  means  and 

agencies  employed  by  congress  to  execute  its  powers.     Const.,  )^§  895,  401. 
it  extends  to  everything  existing  by  its  authority  or  introduced  by  its  permis- 
sion.   Const,  §  401. 
power  of  taxation  limited  to  persons,  property  and  business  within  its  limits; 

bonds  of  resident  corporation  held  by  non-resident  not  taxable.     Const, 

§§  488,  440. 
over  their  own  tide  waters  within  their  jurisdiction,  and  the  fish  in  them. 

Const,  §  821. 
over  the  regulation  of  the  admission  of  persons  to  professions,  etc.    Const, 

g§  745,  818. 
the  possible  abuse  of  state  power  is  no  proof  that  it  does  not  exist    Const, 

S  1109. 
cannot  pass  acts  tending  to  impede  the  processes  of  the  government    Const., 

g§  880-98,  1270-72. 
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CONSTITUTION  OF  THE  UIHTED  STATES,  Relations  of  the  Statts  to  the  Union, 

In  Oeneral — Continued, 
the  states;  may  use  all  appropriate  means  to  an  end  within  their  power.    Const.. 
§1277. 
their  general  powers  and  duties.    Const.,  ^  1278. 
state  laws  conflicting  with  federal  do  not  always  yield.    Const.,  §  1286. 
withdrawing  criminal  cases  involving  federal  questions  from  state  courts  does 

not  invade  state  sovereignty.    Const.,  g  2478. 
the  incorporation  of  a  company  to  improve  river  navigation  not  incompatible 

with  state  sovereignty.    Const.,  §  814B. 
nor  is  the  withdrawal  of  certain  objects  from  taxation.    Const.,  §  8148. 
general  reserved  poioer  of  the  states,  see  Eminent  Domain;  Ferries;  Natngable 
Waters;  supra^  5,  c;  Regulation  of  Commerce,  1,  c 
may  charter  banks  of  issue.    Const.,  §  480. 
retained  all  powers  of  legislation  not  delegated  to  the  United  States.    Const., 

g§  582,  608, 1300. 
may  determine  qualifications  for  office  within  its  territory.    Const.,  §  608. 
the  union  of  the  states;  its  perpetuity  and  indissolubility.     Const.,  ^g  144-4o. 
the  ordinances  of  secession  were  void,  and  the  states  remained  in  the  Union.    Const.. 

§140. 
general  prerogative  powers  as  parens  pa  trice  belong  to  the  states.    Const.,  §  291. 
when  the  nature  of  the  provision  requires  the  control  of  one  will,  congress  is  su- 

preme.    Const,  g  298. 
.their  sovereigntv  was  not  affected  by  secession;  but  their  right  to  sue  in  the  federal 
courts,  and  relations  with  the  government,  were  suspended.    Const.,  ^  146, 147. 
definition  of  word  state,  as  used  in  the  constitution.    Const..  §  142. 
the  president,  during  the  war,  could  institute  temporary  governments  in  rebellious 

states.    Const.,  §  151. 
criminal  jurisdiction  cannot  be  delegated  to  state  courts.    Const.,  §  187. 
people  of,  may  surrender  any  of  its  sovereign  character.    Const.,  g^  131,  200. 
congress  cannot  impose  a  duty  on  state  officers.    Const,  g  257. 

its  sovereignty  over  public  lands  in  states.    Const.,  §  253. 
a  state  cannot  tax  a  government  bank.    Const.  §  898. 
states  as  holders  of  government  bonds,  see  Bonds;  States. 

Ohio  could  not  impose  toll  on  passengers  in  mail  coaches,  as  in  conflict  with  com- 
pact ceding  territorv.    Const,  §  255. 
are  not  foreign  to  each  other.    Const.,  §  278. 
'jurisdiction  over  public  quay  in  Louisiana,  dedicated  before  the  cession  to  the 

United  States,  is  in  the  state.    Const.,  §  2S9. 
where  a  power  in  the  states  would  tend   to  destroy  or  defeat  the  poweTs  or 

supremacy  of  the  government,  it  cannot  exist.    Const,  ^  898. 
reconstruction;  power  of,  derived  from  guaranty  of  republican  form  of  govern- 
ment   Const,  §  148. 
relative  powers  of  state  and  nation.    Const,  §  1168. 
states  cannot  exclude  representatives  of  foreign  powers.    Const,  §  1822. 
there  must  be  an  actual  collision  between  a  state  law  and  a  power  vested  in  con- 
gress to  make  it  void.    Const,  §^  1508,  1506. 
instances  of  concurrent  state  and  national  authority.    Const,  §  882. 

states  may  regulate   elections  so  far  as  congress  does  not  do  so.    Const., 

^  888-84. 
the  same  act  may  be  an  offense  against  both  sovereignties.    Const,  §  888. 
argument  against  such  concurrent  authority,  based  on  expediency.    Const, 
§889. 
the  states  have  power  to  punish  passing  of  counterfeit  coin.    Const,  §  496. 

held  that  congress  may  do  so.    Const.,  g§  501-503. 
state  court  cannot  review  decisions  of  federal  district  courts.    Const.,  §  506. 
they  may  borrow  money,  but  not  issue  bills  of  credit    Const,  g  588. 
they  cannot  do  indirectly  what  they  are  directly  prohibited  from  doing.    Const, 
§554. 
b.  Admission  and  rights  of  new  states. 

acts  of  admission  cannot  impair  their  special  sovereignty.    Const,  i^  132,  209. 
Mississippi  might  improve  the  Mississippi  river,  though  declared  free  by  act  of 
admission.    Const.,  §  209. 
unusual  restrictions  on  municipal  power  of,  by  congress,  are  void.    Const, 
are  governed  by  the  common  law  as  modified  by  our  own  institutions.  Const, 
rights  of  Alabama  as  successor  to  Georgia.    Const,  g  269. 
.have  jurisdiction  ovor  former  military  or  naval  reservation.    Const,  §  270. 
old  system  of  laws  of  Texas  abrogated  on  admission,  so  far  as  conflicting  with  laws 
of  United  States.    Const.,  g  271. 
old  limitation  laws  on  judgments,  not  annulled.    Const,  §  272. 
eSlfect  of  admission  of  Florida  on  judicial  system.    Const.,  §  273. 
act  admitting  new  state  (NVest  Virginia)  a  ratification  of  compact  between  her  and 
Virginia,  as  to  division.    Const.,  §  274. 
so  as  to  Virginia  and  Kentucky  compact    Const,  ^g  180,  199. 
effect  of  act  submitting  instructions  to  Louisiana  for  a  constitution.    Const,  g  476. 
what  is  meant  by  admitting  a  state  on  equal  footing.    Const,  g  8149. 
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c  Bepublican  form  of  government 

guaranty  of,  is  the  foundation  for  the  reconstruction  of  the  seceding  states.    Const » 
§§  ]28,  148. 
discretion  as  to  choice  of  means  is  implied.    Const.,  §  150. 
this  power  is  legislative,  and  resides  in  congress.    Const.,  §^  123.  152. 
guaranty  of,  does  not  secure  suffrage  to  women.    Const.,  g§  95,  813. 

d.  Protecting  states  from  domestic  violence. 

congress  must  determine  proper  means  for ;  vesting  discretion  in  president  to  call 
out  militia  makes  him  the  sole  judge  of  the  necessity.    Const,  i^  96. 

10.  Relation  of  the  States  to  Each  Otheb.    See  Judicial  Power;  Jurisdiction. 

a.  In  general, 

the  fundamental  condition  of  the  confederation  was  that  there  should  be  equality 
of  ri^ht  between  new  and  old  states.    Const,  §  267. 

for  national  purposes  they  are  one;  but  in  other  respects  are  foreign  to  each  other. 
Const..  §§  280,  285. 

no  state  can  place  restrictions  between  the  states.    Const.,  §  281. 

are  of  equal  dignity  and  authority ;  the  laws  of  each  are  confined  to  its  own  terri- 
tory.   Const,  §§  283-84. 

b.  Compacts  hetxceen  states  prohibited. 

Virginia  and  Kentucky  compact,  see  Constitutional  Law^  4. 
a  compact  between  states,  with  implied  consent  of  congress,  is  valid.    Const, 
§§  130,  199. 
so  as  to  compact  of  division  between  Virginia  and  West  Virginia.    Const, 
§274. 
effect  of  admission  by  a  state  in  such  a  compact,  that  certain  lands  are  not  within 

it.    Const.,  g  282. 
if  individual  injured  by  compact  made  with  consent  of  congress,  he  must  look  to 

the  state  for  his  remedy.    Const,  §  320. 
assented  to  by  congress,  do  not  restrict  its  power  to  regulate  commerce.    Const, 
§  1209. 

11.  Relations  of  the  States  to  Citizens  of  Other  States.    See  Jurisdiction, 

a.  In  general. 

right  to  sue  in  federal  courts  suspended  daring  rebellion  of  1861.    Const.,  §  147. 
restored  by  reconstruction.    Const,  g  158. 

b.  Suits  against  states;  prohibited :  suit  against  governor,  to  restrain  grant  under  void 

law,  permitted.    Const,  §  116. 
so  of  like  suit  to  restrain  state  officers.    Const,  §  117. 

case  of  Chisholm  v.  Georgia,  2  Dal.,  419,  led  to  the  adoption  of  the  amendment 
Const,  §544. 
the  amendment  operated  on  pending  actions.    Const,  §  2106. 
only  possible  in  cases  of  boundary,  under  the  Articles  of  Confederation.    Id, 
suit  against  bank  in  which  state  sole  shareholder,  may  be  brought.    Const ,^  545. 
the  prohibition  applies  only  where  the  state  is  a  party  to  the  record.    Const, 

§  2064. 
state' officer^  may  be  sued  when  the  state  interested.    Const.,  §  2374. 

they  are  the  real  parties  in  interest    Const.,  g  2881. 
do  not  lie  for  proceeds  of  slave  seized  by  a  state.    Const,  g  2405. 
state  officers  cannot,  by  injunction,  be  compelled  to  carry  out  a  state  contract ;  this 

is,  in  effect,  a  suit  against  the  state.    Const,  g  2407. 
state  may  be  2^ plaintiffs  when.    Const,  §  2408. 

C.  Extradition, 

act  of  congress  declaring  duty  of  governors  can  be  only  declaratory  and  not  oblig- 
atory.   Const,  §§  257,  954. 

the  clause  applies  to  all  forbidden  or  punishable  acts;  the  right  to  "demand  "  the 
fugitive  is  absolute.    Const.,  g  286. 

duty  of  state  executive.    Const,  §  287. 

mandamus  from  federal  courts  will  not  lie,  to  governor.    Const,  §  954. 

12.  Relations  Between  Citizens  of  Different  States.    See  Privileges  and  Immunities 

of  Citizens. 

13.  "Full  Faith  and  Credit." 

judgment  conclusive  everywhere,  except  as  to  jurisdiction  and  notice  to  defencu&nt 
Const.  §  88. 
act  prohibiting  action  on  foreign  judgment,  if  original  cause  of  action  barred,  void. 

Const.,  §  90. 
plea  bad  in  court  of  state  where  rendered,  bad  in  federal  court.    Const.,  §  91. 
this  provision  does  not  apply  to  foreign  judgments  as  precedents.    Const,  g  93. 
this  provision  is  not  applicable  to  marriage.    Const,  g  895. 

public  acts,  records,  etc;  fraudulent  marriage  not  recognized  in  other  states.    Const, 
g89. 
doubtful  whether  a  marriage  certificate  is  within  this  provisioiu    Const,  §  S9& 
limitation  acts  as  to  foreign  judgments,  valid.    Const.,  g  92. 

immaterial  that  this  may  give  no  time  to  sue  in  particular  case.    Id, 
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14.  Ahendmbnts. 

first  ten  are  restrictions  on  federal  government.    Const,  §  64 

and  not  on  the  states.    Const..  ^  67,  2502. 
are  not  limited  or  controlled  by  prior  laws  or  constitutions.    Const.,  §  65. 
rules  for  construing.    Const. ,  "g  1 561 . 
construction  of  by  congressional  action.    Const.,  g  66. 
first  ten  designed  as  limitations  on  federal  power.     Const.,  g  20S.  p.  86. 
history  of  thirteenth,  fourteenth  and  fifteenth.    Const.,  gg  761-64. 

of  the  fifteenth.    Const.,  g  1588. 
purpose  of  recent,  not  to  destroy  or  change  the  main  features  of  the  general  system  of 

state  and  national  government.    Const.,  g  775. 
history  and  object  of.    Const.,  gg  79S,  956-o7. 
the  third  section  of  the  fourteenth,  as  to  the  disability  of  disloyal  persons  to  hold  office, 

is  not  self-executing.    Const.,  g  1555. 
it  is  presumed  that  they  tend  to  improve,  and  not  weaken,  the  general  spirit  of  the 

constitution.    Const,  g  1568. 
meaning  of  the  word  **  state"  in  the.    Const.,  g  1585. 

15.  "SupRKME  Law  op  the  Land." 

constitutional  laws  bind  all  the  people.    Const,  g  53. 
treaties  are:  confiicting  state  law  void.    Const,  ^  118,  228. 

but  law  violating,  not  therefore  unconstitutional.     Const,  g  54. 
power  to  repeal  charters  not  to  be  means  of  violating  treaty  or  constitution;    Const. , 

gll4. 
state  law  that  maritime  lien  should  be  ineffectual  within  the  state,  void.    Const,  g  218, 
city  ordinance  confiicting  with  act  of  congress  is  void.    Const,  g  254. 
a  congressional  appropriation  to  a  person  is  not  to  be  questioned  or  reduced.    Const., 

g264. 
confiict  between  state  and  federal  law  must  be  direct  and  positive  to  avoid  former. 

Const,  g  293. 
a  state  can  have  no  power  tending  to  defeat  purposes  for  which  the  government  was 

founded.    Const ,  g  296. 
the  laws  may  be  enforced  and  the  peace  kept  throughout  the  country.    Const,  g  840. 
if  state  law  conflicts  with  federal,  the  former  is  void.     Const.,  g  841. 
a  state  cannot  tax  a  government  bank  or  exercise  sovereignty  over,  or  obstruct  the 

means  adopted  by  congress  to  execute  its  powers.    Const,  gg  898-96. 

16.  Civil  Rights.    See  Equal  Protection  of  the  Laws;  Privileges  and  Immunities  of  Citi- 

zens; Suffrage, 

17.  Emancipation. 

proclamation  of,  and  its  effect;  confirmed  by  amendment  of  1865.    Const,  g  149. 

18.  Treaties. 

are  supreme  law  of  the  land.    Const,  g^  118,  228,  990. 

as  affecting  consuls  and  ministers,  see  Consuls  and  Ministers. 

prior  or  subsequent  state  statutes  are  void.    Id.;  Const,  g  229. 

laws  so  construed  as  to  harmonize  with.    Const.,  g  2764. 

power  to  make,  as  to  Indians  within  a  state.    Const,  g  227. 

not  so  construed  as  to  impair  property  rights.    Const,  g  8230. 

territory  may  be  acquired  by  treaty.    Const.,  g  248. 

power  to  make,  was  surrendered  to  general  government    Const,  g  ]^46. 

authorities  reviewed  as  to  protection  of  aliens  b^.    Const,  g  1005. 

act  for  inspection  and  registration  of  foreign  immigrants  does  not  violate.     Const., 

g  1280. 
but  an  act  requiring  master  to  pay  certain  sum  for  each  one,  and  giving  him  a  right 
to  collect  same  from  them,  violates  the  treaty  of  1794  as  to  sidmitting  personal  effects 
of  English  emigrants  free  of  duty.     Const,  g  1295,  p.  664;  g  1296,  p.  666;  g  1297. 
state  liquor  license  laws  do  not  violate.    Const,  g  1515. 
are  witnin  the  political,  not  the  judicial,  power.    Const,  g  2444 
voluntary  validity  of,  not  a  judicial  question.    Const.,  g  1245. 
otherwise  as  to  their  necessary  validity.    Id. 
Chinese;  rights  under  Burlingame  treaty.    Const,  gg  815-318,  982,  998-1001. 

restrictions  on  their  following  trades,  working  on  streets,  etc.    Const,  gg  815,  317, 

995. 
not  violated  by  act  prohibiting  exhumation  or  carrying  body,  without  health  per- 
mit   Const,  g  316. 
general  police  powers  may  be  exercised,  and  immigration  of  infected  or  mischlcv- 

ous  persons  may  be  thereby  prohibited.    Const,  gg  316,  318. 
act  forbidding  corporations  to  employ  them,  void.    Cannot  be  upheld  as  an  exeroise 
of  **  reserved  power"  over  corporations,  nor  as  a  police  regulation.    Const, 
g^  982-991,  994. 
such  act  a  denial  of  equal  protection  of  the  laws.    Id. 

right  does  not  depend  on  citizenship,  but  merely  on  residence.   Const,  gg  1001, 
1002. 
remedy  against  immigration  of,  is  with  government.    Const,  g  1006. 
rights  unaer  fourteenth  amendment    Const,  g  1007. 
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CONSTITUTION  OF  THE  UNITED  STATES.  Treaties  —  Continued, 

Chinese;  may  sue  in  federal  courts  to  protect  rights  secured  by  treaty.    Const.,  §  1015. 
state  law  excluding,  except  on  oond  by  master  againsc  their  blecoming  paupers, 

void.    Const.,  §  1016. 
so  of  city  ordinance  providing  for  cutting  of  hair  of.    Const.,  §  1017. 
so  of  law  prohibiting  their  fishing  in  rivers.    Const.,  §  1019. 
state  law  forbidding  exhuming  bodies,  valid,  being  without  discrimination.    Const., 
§  1018. 

19.  The  Government  and  the  States  in  Their  Quasi  Private  Capacity. 

as  a  purchaser  of  lands  to  secure  a  debt  is  not  a  sovereign,  but  a  private  proprietor. 
Const.,  §  249. 
ofScers  of,  made  parties  in  suit  to  foreclose  mortgage  on  such  lands.    Const.,  g  249. 
may  sue  in  state  court  like  any  other  corporation,  subject  in  all  respects  to  the  state 

laws.    Const.,  §  276. 
as  a  corporator  or  shareholder  in  a  corporation,  acts  only  as  an  individual.    Const, 

§544. 
when  a  state  is  sole  shareholder  in  a  bank,  a  suit  against  the  bank  is  not  against  the 
state.    Const.,  §  544,  p.  240. 
it  thereby  imparts  none  of  the  attributes  of  sovereignty  to  the  bank.    Const.,  §  545. 

CONSTITUTIONS  OF  THE  STATES.    See  ConatUution  of  the  United  States;  Construction 
of  Constitutions;  Statutes,  14. 

1.  In  Qeneral. 

are  not  special  grants  of  power,  but  full  grants  with  express  restrictions.    Const.,  g  28. 
act  of  attainder  and  confiscation  in  Georgia,  in  1822,  held  valid.    Const.,  g  2575.    See 

Missouri, 
acts  permitting  the  waiver  of  constitutional  exceptions  are  void.    Const.,  S  2609. 
guardians  may  be  authorized  to  invest  property  of   non-resident  wards.      Const, 

g§  2610-11. 
municipal  bonds  to  aid  railroad  may  be  authorized.    Const.,  g  2614. 
taxation  districts  and  their  number,  etc.,  are  entirely  under  legislative  controL    Const., 

§  2615. 
construction  of  provision  as  to  limit  of  state  debt.    Const,  §  2616. 

2.  Amendment. 

takes  effect  on  the  day  of  the  vote  adopting  it,  when.    Const.,  g  2560. 
a  provision  requiring  a  revised  or  amended  act  to  be  set  out,  applies  to  repeal  by  im]di- 
cation  as  well  as  amendments.     Const.,  g  2587. 
a  statute  cannot  be  amended  thereunder  by  repealing  a  part  of  it.    Const,  g  2588. 

8.  Construction  and  Interpretation  of.    See  Construction  of  Constitutions. 

CONSTRUCTION  AND  INTERPRETATION.    See  Construction  of  ConstUutums;  Construc- 
tion of  Statutes;  Corporations^  4. 

CONSTRUCTION  OF  CONSTITUTIONS.    See  Construction  of  Statutes;  Statutes, 

1.  In  Qeneral. 

federal  constitution  confined  to  broad  and  general  principles.    Const,  §  9. 
not  presumed  that  any  provision  not  intended  to  have  effect.    Const,  g  12. 
geneiBl  rules  stated.    Const,  g  13. 

meaning  of  words  determined  from  act  in  which  used.    Coujst,  g  19. 
exceptions  in  grants  of  power  imply  that  powers  not  excepted  are  granted.    Const, 
g  290. 

a  similar  rule  applies  to  exceptions  in  prohibitions.    Id. 
principles  of  construing  federal  constitution  stated.    Gibbons  v.  Ogden.   Const,  g  1182. 

interpreted  by  the  condition  of  the  states  when  it  was  formed,  their  object  in  form- 
ing it,  etc.    Const.,  S  1815. 
effect  of  inconvenience.    Const,  g  1558. 

provisions  should  not  be  transposed  for  the  purpose  of.     Const,  g  1954. 
construction  of  provision  as  to  assessment  according  to  benefits.    Const »  g  2598. 

2.  Provisions  Partly  Void.    See  Statutes,  14. 

upheld  so  far  as  valid.    Const,  g  142S. 

8.  Prospective  Operation. 

retrospective  operation  not  presumed.    Const.,  g  20. 

of  amendments  to  federal  constitution,  valid.    Const,  g  21. 

4.  Impucations. 

negative  implied  from  affirmative  words,  when  intention  promoted.    Const,  g  27. 

5.  Provisions  Adopted  from  Other  States. 

are  adopted  with  construction  there  settled.    Const.,  g  2561. 

6.  Object  to  be  Attained. 

considering,  in  connection  with  history,  furnishes  safer  rule.    Const,  g  10. 
evident  purpose  subserved.    Const,  g  16. 
prevails  over  other  reaaonablo  interpretation.    Const,  g  25. 
when  this  is  such  that  the  provision  should  be  controlled  by  a  single  will, 
supreme.    Const,  g  298. 
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CONSTRUCnON  OF  CONSTITUTIONS  —  Confwtied. 

7.  Contemporaneous  and  Practical;  Historical.    See  Construction  of  Statutes. 

important  iu  doubtful  cases.    Const.,  g  17. 

meaning  of  terms  when  used  governs.     Const.,  §  23. 

situation  and  history  of  oountry,  and  oonteiuporanedus  exposition,  considered.    Const., 

§23. 
early  and  long  continued,  national  and  state,  important.    Const. »  g  24. 
grant  of  power  not  necessarily  construed  by  then  existing  conditions ;  the  fair  import 

of  the  words  may  control.    Const.,  §  214. 
of  restriction  as  to  direct  taxes,  by  congress  in  passing  acts.    Const.,  §S  433-23. 
of  the  term  **  bills  of  credit "  by  the  history  of  the  colonies.     Const.,  ^  535,  584,  589, 

547,  549-50. 
of  term  **ex  post  facto  laws''  from  definition  in  state  constitutions  and  contempora* 

neous  exposition.    Const.,  §g  582-599. 

8.  Unjust  PRovisiONa 

are  valid.    Const.,  g  18. 

9.  Doubtful  Cases.    See  Statutes,  14. 

10.  Provisions  That  Acts  Must  Contain  But  One  Subject,  Expressed  in  Title. 

only  the  general  purpose  need  be  stated.    Const.,  g  2562. 

statement  of  object,  act  may  contain  all  lawful  means  thereto.    Const.,  g  2568. 

do  not  apply  to  acts  incorporating  cities.     Const.,  §  2564. 

purpose  resulting  from  subject  stated,  enough.     Const.,  g  2565. 

one  subject,  what.     Const.,  gg  2567.  2571.  2572.  2574. 

in  Oregon,  acts  are  void  only  so  far  as  relate  to  a  subject  not  stated.    Const.,  g  2568. 

BO,  in  general     Const,  g  2573.      * 

act  purporting  in  title  to  secure  a  just  distribution  of  property,  not  void  because  the 

distribution  may  be  unjust.    Const.,  g  2509. 
purpose  of  act  may  be  wholly  different  from  that  intended.     Id, 
where  the  subject  ex{)ressed  is  to  distribute  an  insolvent  debtor*s  property,  the  act  may 

include  the  dissolution  of  attachments.     Const.,  g  2570. 

11.  Directory  and  Mandatory  Provisions. 

of  Mississippi  constitution,  prohibiting  introduction  of  slaves  after  a  certain  date,  di- 
rectory.   Const,  g  56. 

19.  Selp-Executino  Provisions. 

when  provision  points  to  something  more  to  be  done,  it  is  not  self-executing.    Const, 

§58. 
third  section  of  fourteenth  amendment,  not    Const.,  g  1555. 

13.  Construction  from  the  Context. 

of  term  ** ex  post  facto J^*  from  its  connection  in  the  constitution  with  term  ''obliga- 
tion of  contracts.**    Const,  §597. 

14.  Special  Legislation. 

provision  prohibiting  ''special  acts  conferring  corporate  powers,"  applies  to  all  cor- 
porations.   Const.,  g  2577. 

valid  in  Illinois.     Const.,  g  2578. 

law  establishing  school  in  municipality  making  the  best  appropriation  therefor,  a  gen- 
eral one.    Const,  g  2579. 

where  the  legislature  is  to  determine  what  is.    Const,  g  2580. 

what  is  not  *•  forming  a  corporation."    Const,  g  2581. 

act  authorizing  special  election  in  a  city  is.    Const.,  g  2582. 

CONSTEUCTION  OF  STATUTES.    See  Construction  of  Constitutions;  Definitions;  Statutes, 
sub-title  "Unconstitutional  Laws." 

1.  In  General. 

unequal ified  grant  of  power  not  restrained  by  inference.     Const,  g  60. 
legislative  construction,  see  Legislative  Power. 

federal  statute  referring  generally  to  a  court,  means  a  federal  court.    Const,  g  185. 
courts  have  nothing  to  do  with  their  injustice  or  hardship.     Const.,  g  215ft. 
when  words  clear,  contrary  construction  excluded.    Const,  g  202. 
all  their  provisions  should  be  given  effect     Const.,  g  1577. 

transposition  of  the  provisions  of  a  law  for  purposes  of  construction.     Const,  g  1954. 
law  authorizing  court  to  grant  ferry  and  bridge  charters  does  not  authorize  the  crea- 
tion of  exclusive  rights.     Const,  g  2969. 
government  not  affected  by  the  use  of  general  words.    Const,  g^  2629,  2631,  2640. 

the  rule  that  the  king  was  not  bound  by  statutes  had  many  exceptions.    Const, 

g26S0. 
acta  diminishing  powers,  rights,  etc.,  of  the  United  States,  not  construed  to  include 

it    Const,  g  2682. 
not  affected  by  state  insolvent  laws.    Const,  g  2633. 
nor  exemption  laws.    Const.,  g  2634. 
laws  of  process  and  remedy,  except  limitation  laws,  apply  to.    Const,  gg  2685-86, 

2638. 
nor  laws  giving  probate  courts  exclusive  jurisdiction  of  claims  against  estates. 
Const,  g  2637. 
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CONSTRUCTION  OF  STATUTES,  In  QmiERAL^  Continued, 

discharge  of  surety  on  bond  of  public  officer  binds  the  government.    Const.,  §  2689. 

territorial  act  as  to  implied  trusts  in  lands  does  not  affect  the  United  States.    Const., 
§2640. 
recital  of  fact  in  preamble  is  evidence  thereof.    Const.,  §  2624. 
special  appropriation  not  construed  permanent.    Const.,  ^  2635. 

construction  of  re-enactment  in  Maryland,  bv  reference  to  its  title,  of  a  ^tute  forbid- 
ding acts  in  England  and  Wales.    Const.,  ^  2958. 
extraneous  evidence  to  explain  charter  only  admissible  when  ordinary  rules  fail. 

Const.,  §  2894. 
equitable,  not  to  divest  estate.    Const.,  §  2861. 
parties  clisLiniing  under  statute  in  derogation  of  the  common  rule  must  show  a  strict 

compliance  with  its  terms.    Const.,  g  2652. 
unjust  and  absurd  conclusions  avoided.    Const.,  S  2S63. 

laws  tending  to  accomplish  their  purpose  not  declared  inappropriate.     Const.,  §  2741. 
the  courts  do  not  consider  the  wisdom  or  policy  of  statutes.     Const.,  §  2742. 
the  question  of  the  immoral  tendency  of  laws  is  for  the  legislature.    Const,  §  2743. 
ignorance  not  imputed  to  the  le^slature.    Const.,  g  2744. 

construction  of  appropriation  bills  containing  general  legislation.    Const,  §§  2977-7& 
judicial  legislation  —  courts  are  to  declare  only  what  the  law  is.    Const,  §  2749. 
all  parts  construed  together.    Const.,  g§  2756-^7.    See  post,  13. 
construction  of  charters.    Const.,  §  2980. 

same  provisions  are  not  to  operate  differently.    Const,  §§  2759-^. 
implications  are  as  much  within  the  law  as  if  expressed.    Const,  §  2761. 

not  allowed  to  lead  to  absurdity.    Const. ,  g  2762. 
acts  in  fraud  of  the  law  violate  it.    Const.,  g  21976. 
should  be  construed  so  as  to  harmonize  with  treaties.     Const.,  §  2764. 
omissions  not  judicially  supplied.    Const,  g  2766.    See  Statutes,  11. 
explicit  words  include  everything  fairly  within  them.    Const,  §  2778. 
a  construction  changing  the  rules  of  evidence  is  to  be  avoided.    Const.,  §  2807. 
not  construed  so  as  to  violate  the  law  of  nations.    Const.,  §  2849. 
forfeitures  not  favored.    Const,  §  2850. 
in  cases  of  doubt  is  in  favor  of  the  citizen.    Const.,  §  2859. 

and  in  favor  of  good  faith,  when.    Const,  g  2860. 
special  and  general  laws  on  same  subject,  both  stand.    Const,  §  2966 

2.  Intention  of  the  Legislature.    See  Statutes,  2. 

a.  In  general, 

positive  provisions  not  restrained  or  altered  by  implication.    Const.,  gg  2737,  2740. 

possible  %vii8  not  to  be  avoided  by  forced  construction.     Const,  g  2788. 

when  intent  doubtful  the  consequences  of  the  laws  are  to  be  considered,  but  with 

,   caution.     Const.,  g  2745. 

words  taken  in  the  sense  evidently  intended.    Const,  gg  2781,  2838-40,  2177. 

to  be  carried  out    Const,  gg  2835,  2845. 

rules  and  maxims  are  designed  to  discover.    Const,  g  2836. 

same  at  law  and  in  equity.    Const,  g  2887. 
is  to  be  gained  from  the  words  used.    Const,  g^  2838-41. 
sweeping  changes  are  to  be  carried  out,  if  clearly  intended.    Const,  g  2842. 
whole  act  considered.    Const.,  g  2843. 
court  is  not  to  speculate  on.    Const,  g  2846. 
may  be  inferred  from  subsequent.    Const,  g  2847. 
of  two  constructions,  that  is  preferred  which  is  most  consistent  with  the.    Const , 

g  2858. 
determined  from  effect    Const.,  g  2876. 
of  ancient  statutes.     Const.,  g  2964. 

b.  Reference  to  title. 

resorted  to,  to  remove  ambiguities.    Const,  gg  2074,  2909. 

influence  of  statement  of  purpose  of  act  in.    Const,  g  2760. 

of  little  weight  in  explaining  aoubtful  provisions.    Const.,  g  2906. 

seldom  resorted  to.     Const.,  g  2907. 

when  of  some  consideration,  in  construction.    Const,  g  2908. 

C. preamble, 

cannot  control  enacting  part,  but  resorted  to  to  explain  intent    Const,  §g  3897-88. 

exceptions, 

construction  of  second  section  of  act,  as.    Const.,  g  2620. 

those  who  set  up,  must  bring  them  within  reason  and  words  of  statute.    Const, 
g  2621. 

d.  provisos. 

office  of,  is  to  except  something,  qualify,  restrain  or  prevent  misinterpretatioa. 

Const,  gg  2618,  2965. 
are  strictly  construed.     Const,  g  2619. 
inconsistent  act,  control  it.    Const,  g  2622. 
to  construe,  the  mischief  is  to  be  looked  at.    Const.,  g  2628. 
though  repealed,  may  explain  act  still  in  force.    Const.,  g  2895. 
proviso  in  revenue  statute  construed.    Const,  g  2895. 
it  is  not  its  office  to  declare  a  general  rule  or  law.    Const,  g  2965. 
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e.  journals, 

are  consulted  as  to  enactment,  see  Statutes,  2. 

when  act  badly  worded,  are  consulted  to  show  intent  of  congress.    Const.,  §  2899. 

f.  subject-matter. 

applicability  of  act  tested  by,  and  not  by  convenience.     Const.,  §  2877. 

a  law  expressly  applied  to  particular  actions  not  extended  to  other  like  actions. 

Const..  §  2988. 
general  phrases  in  repealing  act  are  limited  by  the.     Const.,  §  3006. 

g.  mischief  to  he  readied.    See  suproy  d. 

not  of   importance,  unless  fit  words  for  the  purpose  be  used.    Const.,  §  2748. 

if  the  language  be  capable  of  two  meanings,  that  in  harmony  with  the  purpose  of 

the  act  controls.    Cooot.,  ^  2806,  2869. 
extent  of  act  depends  on,  even  if  penaL    Const.,  §  2848. 
constru0tioB  contrary  to  object  of  law  avoided.    Const.,  S  2857. 
given  case  within  the,  is  included,  if  language  ^neral  enough.    Const,  S  2867. 
when  private  act  construed  to  reach  claims  of  mdividuals.    Const,  g  2868. 
considered  when  ordinary  rules  fail.    Const.,  g  2870. 
qualifies  the  strict  letter  of  the  law.    Const,  g§  2871-72. 
settled  policy  of  government  considered.     Const,  §§  2S73,  2875. 
when  of  little  weight    Const.,  §  2874. 

h. circumstances  of  enactment 

the  court  should  place  itself  in  the  position  of  the  legislature,  if  possible.    Const, 

§2844. 
doubtful  provisions  construed  with  reference  to  condition  of  things  at  passage. 

Const.,  55  2883. 
inoperative  law  may  show  existing  condition.    Const,  §  2884. 
circumstances  considered  in  construing  acts  fixing  pay  of  consub.     Const,  g  2885. 
reference  to  what  was  said  and  done  by  legislators,  proper.    Const.,  §§  2891-93. 
not  to  explain  meaning  of  words,  but  to  ascertain  object  of  act  and  mischief 
to  be  reached.     Const,  §  2892. 

L opinion  of  legislators, 

cannot  be  received  to  alter  meaning  of  words  of  acts;  but  the  carefully  expressed 

opinions  of  a  conference  committee  mav  be  referred  to  to  show  the  understanding 

of  congress.     Const.,  §8  2888-90. 
are  entitled  to  same  weight  as  of  other  persons  of  same  learning  and  ability. 

Const,  §  2889. 

j.  —  public  opinion. 

not  resorted  to,  unless  act  ambiguous.    Const.,  g§  2900,  2901. 

8.  Acts  in  Pari  Materia. 

are  construed  together.    Const,  g  1644. 

it  is  dangerous  to  resort  to  other  acts  when  one  only  is  to  be  interpreted.    Const., 

g  2739. 
supply  meaning  of  mercantile  terms.    Const,  g  2776. 
special  meaning  of  words  in  prior  act  assisto  interpretation  of  words  of  later  one. 

Const,  §  2777. 
subsequent  clauses  of  same  act,  or  other  acts,  resorted  to  to  show  the  meaning  of  words. 

Const,  g  2943. 
all  the  revenue  acts  considered  as.    Const.,  §  2944. 
so  €»  to  the  public  lands  acts.    Const,  §  2945. 
passed  at  same  session  are,  and  are  construed  together.    Const,  §  2979. 

4.  By  Usage. 

doubtful  words  aided  by,  but  not  plain  enactment;  acts  presumed  to  be  passed  with 

relation  to.    Const,  g^  2902-2905. 
revenue  terms  construed  by.    Const,  §  2937. 

5.  Contemporaneous  and  Historical. 

construction  long  acquiesced  in  presumed  correct     Const.,  §  2878. 

contemporaneous,  preferred  to  later.    Const,  gg  2880-82. 

history  of  the  country  referred  to.    Const,  ^  2886-87. 

the  practical  construction  of  statutes  by  the  departments  which  they  affect  is  entitled 

to  much  weight,  especially  if  of  long  standing,  but  will  be  disregarded,  if  erroneous. 

Const,  gg  2915-20;  Consuls,  g  28. 
also  by  congress.    Consuls,  g  28. 

6.  Grammatical  — Words,  Punctuation,  etc.    See  Definitions, 

when  words  taken  in  sense  opposed  to  their  seeming  meaning.    Const ,  g  2754. 
when  language  plain,  there  is  no  room  for  interpretation.     (>>nst.,  ^  2755. 
general  words  restricted  by  particular  ones ;  but  this  rule  not  applied  to  defeat  legisla- 
tive intention.     Const,  gg  2767-68. 
the  particular  words  must  apply  to  the  whole  subject-matter.    Const,  g  2769. 
so  limited  as  not  to  lead  to  injustice,  etc.    Const,  g  2770. 

not  restrained  by  limitations  not  called  for  by  the  sense,  object  or  mischief.    Const » 
§2771. 
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words  in  a  i^ant  not  a  condition  precedent,  when.    Const.,  g  2803. 
werds  are  to  be  taken  in  the  ordinary  sense.    Const,  §  2772. 
as  to  the  meaning  of  particular  words,  see  Definitions, 

mercantile  terms  interpreted  as  intended,  rather  than  from  their  technical  sense,  when. 
Const.,  §  2775. 
testimony  of  dealers  rather  than  merchants  taken.    Const.,  g  2776. 
special  meaning  given  words  of  act,  words  of  later  one  construed  therefrom.    Const. 

g  2777. 
of  general  law  and  charter  mean  the  same.    Const.,  g  2779. 
meaning  of  particular  words  supplied  by  context    Const,  g  2780. 
words  having  acquired  an  established  meaning  by  judicial  interpretation.     Const, 

g  2782. 
words  may  be  added  to  complete  the  sense.    Const,  g  2793. 
the  spirit  of  the  act  is  to  be  gathered  from  the  words.    Const,  gg  2888-39. 
words  may  be  omitted  if  general  intent  preserved,  and  such  words  are  unmeaning. 

Const. ,  g  2840. 
new  words  may  be  added,  when.    Const.,  §  2862. 
punctuation  may  be  considered,  but  is  a  most  fallible  standard  of  interpretation. 

Const.,  gg  2910-14. 

7.  Directory  and  Mandatory  Provisions. 

are  mandatory  if  public  interested,  or  thing  to  be  done  is  essential,  or  words  are  per- 
emptory.   Const,  §g  2659-61. 

for  direction  of  public  officers,  construed  mandatory ;  otherwise  where  administrative 
discretion  permitted.    Const. ,  g§  2662-65. 

constitutional  requirement  as  to  style  of  bills,  directory.    Const,  g  2682. 

directing  a  particular  way  of  doing  a  thing  excludes  any  other.    Const,  g  2967. 

8.  LiBERAii  Interpretation. 

tax  redemption  laws.    Const.,  gg  2821-22. 

patent  laws.    Const.,  g  2823. 

remedial  statutes.    Const,  g  2825. 

bankruptcy  laws.    Const,  ^  2826. 

laborers'  lien  laws.    Const,  g  2827. 

statutes  having  reference  to  the  public  good.    Const,  g  2828. 

act  giving  priority  to  the  United  States  in  case  of  assignment  of  insolvent    Const., 

g2829. 
acts  in  favor  of  settlers  on  the  public  lands.    Const.,  g  2830. 
statutes  for  the  benefit  of  married  women.    Const.,  g  2831. 
acts  conferring  bounty,  and  having  ambiguous  wonls.    Const.,  g  2831. 
statute  requiring  act  to  be  done  by  a  person  to  obtain  public  money.    Const,  g  2883L 
statutes  of  frauds,  to  suppress  fraud.    Const.,  g  2834. 

9.  Strict  or  Literal  Interpretation.    See  post,  14. 

of  provisos,  see  supra.  2,  d. 

acts  for  municipal  aid  to  corperationa    Const.,  §  2804. 

acts  derogatory  to  individual  rights.    Const,  g  280.). 

acts  for  taking  testimony  by  deposition.    Const,  §  2808. 

acts  conferring  limited  jurisdiction.    Const,  g  2809. 

retrospective  laws.    Const.,  §  2810. 

act  restricting  offlcer*s  fees.     Const,  g  2811. 

acts  levying  taxes ;  doubts  resolved  in  favor  of  citizen.    Const,  g  2812. 

doubtful  words  in  public  grants  taken  most  strongly  against  the  grantee.    CoDst, 

P  2813,  2815, 
private  acts  of  congress  construed  against  person  benefited.    Const,  g  2814. 
grants  of  money  must  be  clearly  expresseo.    Const,  §  2816. 
of  charters,  in  favor  of  the  public.    Const,  gg  2171,  2261,  2271. 
laws  giving  liens  on  vessels. "  Const^  g  2817. 

**  laws  of  the  several  states  "  limited  to  statutes,  in  judiciary  act    Const,  g  2818. 
act  permitting  gaming.    Const.,  g  2819. 
act  declaring  a  heavy  forfeiture.    Const.,  g  2820. 
forfeitures  not  favored.    Const,  g  2850. 

nor  acts  violating  security  to  property.    Const,  g  2851. 
grants  of  monopolies.    Const ,  g  2218. 

10.  Revenue  Laws. 

penalties  of,  do  not  make  them  penal  laws,  so  as  to  be  construed  strictly.    Const, 

Sg  2936,  2938. 
are  neither  construed  strictly  as  penal  laws,  nor  liberally,  as  remedial    Const,  g  2987. 
their  words  are  to  be  given  their  obvious  and  natural  import    Const.,  §  2938. 
construed  to  carry  out  the  legislative  intent,  and,  in  doubtful  cases,  in  favor  of  the 

citizen.    Const,  gg  2940-41. 
articles  grouped  together,  deemed  kindred  in  their  nature.    Const,  g  2942. 
are  all  in  pari  materia.    Const.,  g  2944. 

repeals  of,  by  implication,  are  not  favored.    Const,  gg  2983,  2992. 
specific  duties  on  particular  article,  not  repealed  by  general  words  of  later  act  Const, 

g  3010. 
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11.  Revised  Statutes. 

the  presumption  is  against  an  intention  to  change  the  law  by ;  but  if  change  is  made  it 

must  be  given  its  full  e£Fect.     Const.,  g  2951. 
in  oases  of  doubt,  the  old  law  is  considered,  otherwise  not.    Const.,  §  2952. 
of  1874,  construed.    Const.,  §  2953. 

12.  ADOPnoN  OF  Previous  Judigiajl  Construction.    See  State  Decisions, 

statutes  re-enacted  presumed  to  include  former  judicial  construction.     Const.,  §  2954. 
otherwise  of  the  construction  by  an  officer  or  deportment.    Const.,  g  2955. 
the  settled  construction  of  British  statutes  was  adopted  by  their  re^nactment  here. 
Const,  gg  295ft-57. 

18.  Repugnant  Provisions. 

certain  revenue  laws  held  consistent.    Const.,  §  2641. 

are  to  be  harmonized  if  possible;  all  provisions  considered.    Const.,  §^  2750--52. 
the  change  of  language  necessary  to  harmonize  should  be  as  slight  as  possible.    Const., 
§2763. 

14.  Penal  Laws. 

the  rule  of   strict  construction  has  some  qualification;   cases  considered.    Const., 

§1581.    Seep  1570. 
not  necessary  that  each  section  should  contain  its  penalty.    Const.,  §  2626. 
courts  do  not  execute  those  of  other  countries.    Const,  ^  2627. 
should  be  explicit.     Const.,  §  2628. 
are  permissive  as  to  penalty,  when.    Const.,  §  2658. 

the  words  used  are  particularly  important  in  interpreting.    Const.,  ^  2772* 
"officer  of  election^^  does  not  include  state  governor.    Const.,  §  2778. 
not  construed  to  give  double  penalty.    Const.,  §  2864. 
offenses  not  clearly  within  them  are  not  included ;  those  within  the  mischief  are  not 

included  unless  clearly  intended.    Const.,  ^  2921-24. 
meaning  of  rule  of  strict  construction ;  legislative  intention  governs.    Const. ,  §§  2925-26. 
offenses  within  the  spirit,  not  the  letter,  excluded.    Const.,  §  2527. 
statutes  making  corporate  officers  liable  for  corporate  debts  on  their  failure  to  do  cer- 
tain things,  are.     Const.,  g  2929. 
otherwise  of  statutes  making  stockholders  liable  until  stock  paid  in.  Const.,  g  2980. 
Civil  Rights  Act  of  March  1.  1875,  a  penal  act.     Const.,  g  2981. 
it  is  not  necessary  to  give  words  of  known  interpretation  their  most  restricted  sense. 

Const.,  g  2932. 
when  penalties  in  different  sections  held  cumulative.     Const.,  §  2984. 
rule  of  strict  construction,  in  general    Const.,  g§  2921-85,  2946. 

15.  Influence  op  the  Common  Law, 

its  rules  are  to  be  applied,  in  construction.    Const.,  g  2758. 

in  the  absence  of  state  decisions,  feder^  courts  follow  the  rules  of.    Const.,  §  8628. 
and  as  it  would  be  construed  by  the  state  courts.    Const.,  g  8029. 

16.  Construction  Causing  Inconvenience. 

'  clear  l&nguage  not  restrained  by  considerations  of  hardship ;  but  in  construction,  such 
considerations  are  entitled  to  great  weight.     Const.,  §g  2746-17. 

never  preferred  to  a  harmless  one.    Const.,  §§  2852-^. 

one  taking  from  the  government  a  power  tending  to  the  general  good,  not  preferred. 
Const,  ^  2854. 

one  leading  to  injustice,  avoided.     Const.,  g  2855. 

act  prohibiting  stoppage  of  mails  not  construed  to  shield  carrier  from  arrest.  Const, 
§2856. 

17.  Practical,  by  the  Parties.    See  supra,  5. 

will  be  followed,  if  reasonable.    Const.,  g  2979. 

18.  Government  Contracts. 

relation  of  the  parties  considered ;  the  strict  rules  of  construction  not  applied.    Const, 

5^  2947. 
are  construed  as  statutes  and  not  as  contracts.    Const,  §  2948;  but  see  g§  2949-50. 
a  release  by  a  legislature  of  its  title  to  lands,  oonstrued  as  a  grant.    Const,  g  2975. 

19.  Limitation  Laws.    See  Obligation  of  Contracts,  7 ;  Statutes  of  Limitation, 

construed  to  carry  out  their  object  of  securing  titles  and  quieting  possession.  Const, 
g  2959. 

has  same  effect  as  other  statutes;  legislative  intent  followed;  exception  of  foreign  cred- 
itors not  allowed.    Const,  gg  2961-68. 

20.  Construction  of  Amendments. 

of  two  constructions,  that  most  in  harmony  with  the  act  amended  is  preferred.   Const, 

g  2970. 
the  old  law,  the  mischief  and  the  supposed  remedy  are  considered.    Conat,  §  2971. 
they  become  incorporated  into  the  law  amended.    Const,  gg  2972-78. 

CONSULAR  COURTa    See  Consuls  and  Ministers,  8. 
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1.  In  General. 

the  federal  district  courts  cannot  pronounce  on  the  validity  of  the  proceedings  of  a  Prus- 
sian consuU  under  the  treaty  of  May  1,  1828.    Consuls,  §§  4,  16-19. 

a  great  distinction  is  to  be  made  between  consuls  to  Mohammedan  and  Christian  ooun- 
tries,  both  as  to  powers  and  duties.    Consuls,  §.^  5,  20-24. 

who  are  ambassadors  and  public  ministers.    Consuls,  §  35. 

how  recognized;  must  be  oy  political,  not  by  judicial,  authorities.    Consuls,  §§  86,  87. 

a  minister  plenipotentiary  to  one  power  from  the  United  States  cannot  accept  similar 
commission  from  another  power,  without.    Consuls,  §  39. 

consular  agents  are  officers,  and  represent  consuls.    Consuls*  g  101. 

2.  Offenses  AFFEcnNG  Ministers. 

a  prosecution  for  a  crime  against  a  public  minister  is  not  a  case  affecting  him  within 
the  federal  constitution.    Consuls,  §§  103,  104 ;  Const.,  §977. 

congress  may  give  inferior  courts  jurisdiction  of  cases  affecting  ambassadors.  Con- 
suls, §  105. 

consul  not  a  public  minister  under  act  of  1790.    Consuls,  §  106. 

a  person  attacked  by  a  minister  may  defend  himself.    Consuls,  §  107. 

how  far  they  lose  their  privilege  by  committing  first  assault.    Consuls,  g  108. 

the  law  is  the  same  as  to  assaults  on,  as  in  ordinary  cases.     Consuls,  g  109. 

if  the  assailant  knows  that  the  person  assailed  was  once  a  minister  he  acts  at  his  periL 
Consuls,  §  110. 

it  is  not  an  excuse  that  he  did  not  know  his  official  character.    Consuls,  §  111. 

a  person  arresting  a  minister  is  liable  under  the  act  of  1790,  though  not  an  officer. 
Consuls.  §  112. 

knowledge  of  character  of  house  of,  when  essential.    Consuls,  §  118. 

8.  Consular  Courts. 

appeals  from  to  federal  circuit  court  in  California  are  subject  to  same  rules  as  in  case  of 
writs  of  error  to  district  courts.    Consuls,  §§  114,  127-129. 
allowance  of,  must  appear  of  record.     Consuls,  §  117. 
citation  necessary  when.     Consuls,  §  118. 

what  the  transcript  of  the  record  should  show,  and  how  made.    Consuls,  §§  116. 
127-29. 
all  jurisdictional  facts  must  be  alleged.    Consuls,  §  125. 

libel  held  insufficient.    Consuls,  ^  126. 
admiralty  proceedings  in.     Consuls,  §§  122-24. 
qucere,  whether  it  is  necessary  to  issue  and  serve  a  citation  when  the  court  has  once 

adjourned  after  decree.     Consuls,  §§  115,  118. 
jurisdiction  and  powers  of,  in  China  and  Japan.     Consuls,  §§;i80-38. 

in  Honolulu.     Consuls,  §  184. 
sentence  of,  cannot  have  extraterritorial  operation,  beyond  its  jurisdiction.    Consuls, 

§135. 
can  have  no  power  or  existence  except  by  consent  of  the  local  nation.    Consuls,  §  136. 

4.  Rights  and  Powers.    See  supra,  8. 

judicial  power  is  not  incident  to  the  office  of  consul,  but  depends  on  treaties  and  the 
laws  of  his  state.    Consuls,  §g  1,  10-15,  56,  180-36. 
courts  do  not  take  judicial  notice  of.     Consuls,  §§  2,  15. 

of  United  States  consuls  in  Turkey,  under  treaty  and  laws^    Consuls,  g§  12-14. 
Prussian  consuls  have  sole  jurisdiction  of  controversies  between  master  and  sea- 
men of  a  Prussian  ship.    Consuls,  §g  3,  16-19. 
French  consuls  have  none  of  offenses  on  French  vessels  in  our  ports  by  French  sub- 
jects.    Consuls,  §  57. 
of  United  States  consuls  in  Egypt,  civil  and  criminal,  over  our  subjects,  under 
treaty.    Consuls,  %  58. 
in  Turkey,  is  criminal  only.     Consuls,  g  59. 
compensation ;  a  consul  to  Algiers  after  it  became  subject  to  France  not  entitled  to 
salary.    Consuls,  §§  6,  20-24. 
of  minister  to  a  foreign  power.    Consuls,  §  41. 
foreign  money  received  as,  is  reckoned  at  its  commercial  value  in  United  States 

coin.    Consuls,  §  42. 
premium  on  drafts  used  as,  chargeable  to  recipient  as.    Consuls,  §  48. 
one  acting  as  representative  is  entitled  to,  though  never  actually  appointed.    Con- 
suls, §  44. 
consul  not  entitled  to  commission  for  witnessing  payment  to  seamen.    Consuls, 
§93. 
nor  to  any  for  acting  in  charge  of  legation.    Consuls,  §  94. 
pay  ceases  after  sixty  days'  absence.     Consuls,  §  95. 
of  deputy  and  vice-consuls  and  consular  and  commercial  agents.    Consuls,  §  100. 
prosecution  of  assailants  of  ambassadors,  is  not  a  * '  case  affecting  them.*'    Const.,  §  97 7. 
the  constitutional  grant  of  jurisdiction,  in  suits  affecting  ambassadors,  does  not  exclude 
jurisdiction  of  federal  courts  in  cases  against  consuls  and  vice-consuls,  under  act 
of  1789.    Consuls,  §§  8,  26-29. 
authorities  reviewed.    Consuls,  §  26. 
seaman  must  get  sanction  of  his  country's  representative,  when.    Consuls,  §  99. 
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power  of  ministers  to  certify  proceedings,  etc.    Ck>n8ul8,  8  40. 

United  States  minister  has  no,  tliat  the  United  States  would  pay  a  certain  claim. 

Consuls.  §  88. 
none  to  hire  slave.     Consuls,  §  50. 

depends  on  course  of  trade  and  the  law  of  nations,  treaties,  and  the  rule  of  reci- 
procity.    Consuls,  §§  54,  55. 
of  consul,  to  put  in  claims  for  his  government.    Consuls,  §  60. 

vice-consul,  to  defend  rights  of  individuals  of  his  nation.    Consuls,  S  61. 
none  when  his  nation  has  a  resident  ambassador  or  minister.    Consuls,  g  62. 
may  claim  captured  ship,  when.    Consuls,  §  63. 
vice-consul  may  petition  a  court  to  order  its  officers  to  perform  their  duty  as  to 

sale  of  property.     Consuls,  §  64. 
of  the  United  States,  to  perform  notarial  act ;  but  a  certificate  of  official  char^ 
acter  is  not  notarial  act.    Consuls,  §  65. 
how  far  certificates  of,  are  evidence.    Consuls,  §§  89-02. 
not  to  administer  oaths,  in  general.    Consuls,  g  6o. 
nor  to  order  American  seaman  imprisoned.    Consuls,  §§  67,  68. 
to  detain  ship's  papers,  when.    Consuls,  g  70. 
to  discharge  seamen  abroad.     Consuls.  §§  71-75. 
cannot  exempt  enemy's  vessel  from  capture.    Consuls,  §  60. 
may  bring  suit  in  state  court.     Consuls,  ^  84. 
of  consular  clerks.    Consuls,  §  102. 

6.  Priyileges  and  Immunities.    See  supra,  2. 

foreign  ministers  are  exempt  from  arrest.    Const.,  §  8181. 

consuls  are  not  entitled  to  tne,  by  international  law,  of  ambassadors  or  public  ministexB. 

Consuls,  g§  7,  25-29. 
ambassador  is  not  liable  to  answer,  civilly  or  criminally,  before  any  court  of  the  nation 

to  which  he  is  sent.    Consuls,  §  45. 
a  secretary  of  legation  held  amenable  only  to  the  law  of  nations.    Consuls,  §  46. 
so  of  minister's  servant.    Consuls,  §  47. 

how,  when  he  is  an  inhabitant  of  the  United  States,  and  has  contracted  debts  be- 
fore becoming  such.     Consuls,  §  48. 
consuls  have  not  those  of  ministers.    Consuls,  §  76. 

consul-general  not  exempt  i'rom  legal  process.     Consuls,  §  77. 
of  consuls  generally.    Consuls,  g^  78,  79. 
insults  or  attacks  on,  are,  it  seems,  punishable  by  acts  of  congress.    Consuls,  §  62. 
a  minister  not  recognized  has  none,  except  of  transit,  by  courtesy  only.     Consuls,  §49. 
the  persons  and  personal  effects  of  ambassadors  and  tneir  attach68  protected.    Con- 
suls, g  51. 
minister's  house,  equipage,  etc.     Consuls,  §  52. 
cannot  be  waived.    Consuls,  g  53.    See  g§  81-83. 

6.  Duties  and  Liabilities. 

as  to  federal  jurisdiction  in  actions  against  consuls  and  vice-consuls,  see  supra,  4. 

Consuls,  g§  26-iJ9 ;  Const,  §§2877. 
foreign  consuls  may  be  sued  in  federal  courts  by  citizens  of  the  nation  they  represent, 
though  it  may  be  necessary  to  pass  on  the  proper  exercise  of  their  duties.     Consuls, 
$^§  9,  «0-84.    See  g§  W)-88.  ^ 
state  court  has  no  jurisdiction  of  an  action  of  debt  against  a  consul.    Consuls,  §  80.    See 

g81. 
when  federal  courts  have  jurisdiction  of  cross  suit  in  action  in  which  consul  a  party. 
Consuls,  §  85. 
in  ffeneral,  of  actions  against  consuls.    Consuls,  g  87.     See  g  88. 
duty  of  consul,  to  send  home  a  minor  fleeing  on  ship-board.    Consuls,  g  96. 
responsibility  of  sureties  of  consul.    Consuls,  g  97. 
consul-general  not  liable  for  bills  drawn  on  behalf  of  his  government.    Consuls,  g  98. 

CONTEMPORANEOUS  CONSTRUCTION.    See  Construction  of  Constitutions;  Construction 
of  Statutes, 

CONTRACTS.    See  Obligation  of  Contracts;  Specific  Performance. 
void  when  made,  cannot  be  validated.    Ck>nst.,  §  31 78. 

1.  CoNSTTTUTiONAii  Law.    See  Obligation  of  Contracts;  Vested  Rights, 

a  contract  as  to  commerce  not  affected  by  subsequent  regulation  of  commerce  by  con- 
gress, making  it  more  onerous.    Const.,  gg  1060-61. 

2.  ILLEOALITY  OF  OBJECJT. 

transfer  of  bonds  by  state,  to  aid  rebellion,  void.     Const.,  §g  126,  157. 
a  good  consideration  cannot  validate  an  illegal  contract.     Const.,  g  582. 
to  forego  a  trial  by  a  lawful  tribunal,  void.     Const.,  g  250o« 

for  a  private  contract  held  void  as  against  the  duty  of  the  government  as  a  neutral, 
see  Law  of  Nations. 

a   CONSIDEBATION. 

in  Confederate  money,  how  far  valid.    Const,  gg  1693-1701. 
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CONTRACTS—  Continued. 
4.  Construction. 

to  accomplish  the  intention  of  the  parties.     Const.,  §  209o. 
strict,  of  a  charter  as  a  contract.     Const.,  §g  2061,  2095. 
of  government  contracts,  see  Construction  of  Statutes^  18. 

CONTRACTS  BY  THE  STATE.    See  Obligation  of  Contracts,  2. 

CONVEYANCES.    See  Deeds;  Eminent  Domain. 

COPYRIGHT.    See  Constitution  of  the  United  States,  8,  m. 

CORPORATIONS.    See  Foreign  Corporations;  Obligation  of  Contracts,  4;  Shareholders; 

Stock. 

1.  In  General. 

congress  may  create,  under  its  implied  powers.    Const.,  §§  884-85. 

are  means  of  attaining  desired  objects,  but  are  not  in  themselves  ends.    Const.,  §  885. 

capital  of,  what,  see  Banks, 

creation  of,  a  sovereign  power.    Const.,  §§  884-85. 

not  ^'citizens"  ucder  article  IV  or  the  fourteenth  amendment,  but  held  to  be  *'per- 

sons'*  under  act  passed  under  the  latter.    Const.,  §§  887-40,  1052-58. 
created  by  a  state,  how  far  may  exist  in  another  sovereignty.    Const.,  §  1049. 
nature  and  powers  of.     Const.,  §^  2108.  2108. 
public  and  private,  see  Obligation  of  Contracts,  4,  b. 
nature  and  powers  of  eleemosynary.    Const.,  §  2110. 
organized  under  general  laws,  have  same  powers  as  if  specially  chartered.    Const., 

§  2128. 

2.  Regulation  and  Control.    See  Obligation  of  Contracts,  4,  c. 

power  to  amend  charter  not  made  the  means  of  violating  treaty  or  constitution.    Const , 

§114. 
power  under  California  constitution ;  reserved  power  and  its  extent.    Const,  g§  982-84. 
does  not  include  power  to  deny  Chinese  the  right  to  be  employees  of  corpoi-atious. 
Const,  §§985,  987. 
inviolable  corporate  rights.    Const.  §^  985-86. 

qucere,  as  to  effect  of  general  corporation  law  on  existing  companies.    Const,  §  988. 
general  reserved  power  no  more  effective  than  reservation  in  special  charter.    Const, 

§989. 
cannpt  operate  to  support  laws  violating  the  federal  constitution.    Const.,  §  1005. 
construction  of  provision  that  grants  of  franchises  shall  not  be  revoked  except  in  such 

a  way  that  does  not  injure  creditors  or  corporators.    Const,  g  2145. 
a  state  is  not  estopped  from  fixing  rates  by  voting  as  a  shareholder.    Const,  §  2148. 
appointing  a  commission  to  fix  rates  not  a  delegation  of  legislative  power.    Const, 

§  2149. 
declaring  schedule  of  rates  to  be  conclusive  as  to  reasonableness  does  not  take  away 

jury  trial.    Const,  g  2151. 
regulating  rates  not  taking  property  for  public  use.     Const,  g  2158. 

nor  is  it  a  denial  of  impartial  justice,  or  taking  without  due  process,  or  tending 
to  want  of  uniformity.    Const.,  §§  2154-55. 
what  objects  may  be  taxed  as  corporate  property.  «Const.,  g  2282. 
shares  may  be  taxed  at  the  locality  of  the  corporation  if  the  contract  so  provides. 

Const,  c:i  2888. 
by-laws  do  not  abrogate  common  law.     Const.,  g  3657. 
laws  as  to  entail  in  Ohio  held  inapplicable  to.    Const,  g  2654. 

8.  Constitutional  Law.    See  Obligation  of  Contracts,  4 ;  see  supra,  2. 

congress  cannot  authorize  attorney-general  to  sue  cause  of  action  of  corporation. 

Const.,  §  242. 
property  and  business  may  be  taxed  by  the  states,  but  not  their  debts,  held  by  non-resi- 
dents.   Const,  §  439. 

4.  Construction  op  Powers.    See  Obligation  of  Contracts,  4. 

ambiguity  in  charter  construed  against  the  corporation.    Const,  g§  2061,  2095. 

5.   CONSOUDATION. 

effect  on  reserved  power,  of,  with  a  foreign  company.    Const,  gg  2184,  2144. 
effect  on  exemptions  from  taxation  of  former  companies.     Const,  §g  2228,  2278-75. 
extinguishes  old  companies  and  forms  a  new  one.     Const,  §  2817. 
the  new  companies  hold  by  virtue  of  the  consolidation  act    Const ,  g  2818. 
construction  of  acts  for.    Const,  g  2831. 

6.  Citizenship. 

is  a  citizen  of  the  state  granting  its  charter,  for  judicial  purposes.    Const,  §  2507. 

7.  Dissolution. 

merger  of  two  educational  corporations,  held  not  a.    Const,  §  2128. 

COUNTERCLAIM.    See  Set-off. 

COUNTERFEIT  MONEY. 

punishment  for  passing  by  the  states,  see  Crimea,    Const.,  gg  490-98. 
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COUNTERFEITING.    See  Counterfeit  Jfoney;  Crimes. 

COURTS.    See  ConmUs  and  Miniatera;  Constitution  of  the  United  States,  7 ;  Courts  Martial; 
Jurisdiction;  State  Decisions;  Territorial  Courts, 
federal,  how  far  bound  by  rules  of  process  in  state  courts.    Const,  §§  1650,  1658. 

COURTS  MARTIAL. 

how  composed.    Const.,  §  168. 

of  states,  may  be  empowered  to  enforce  laws  of  congress.    Const,  §§  168,  17S. 

act  of  1795  refers  to  federal.    Const.,  g  188. 

CRIMES.    See  Biils  of  Attainder;  Courts  Martial;  Constitution  of  the  United  States,  8,  c; 

Equal  Protection  of  the  Laics;  Ex  Post  Facto  Laws;  Trial  by  Jury. 
congress  may,  in  general,  provide  penalties  for  violation  of  laws  which  it  has  express 
or  implied  power  to  pass.    Const,  §)$  88^88,  483, 494,  2491. 
its  implied  power  to  punish.    Const.,  §  488. 
it  may  punish  pension  frauds.    Const.,  §§  480,  486-88,  489-495. 
construction  of  pension  embezzlement  act.    Const.,  g  486. 
the  states  may  punish  passing  of  counterfeit  coin.    Const.,  (§§  481,  496-500. 

and  it  seems  the  government  cannot  do  so.    Const.,  g  496.     Contra,  §g  501-503. 
power  to  punish  counterfeiting  is  in  congress.    Const,  g  499. 
queers  whether,  when  offense  against  two  sovereigns,  a  conviction  by  one  would  bar  a 

prosecution  by  the  other.     Const,  §  498. . 
congress  may  regulate  charges  of  pension  agents,  and  enforce  same  by  punishment. 

Const.  §  504.     • 
it  cannot  punish  crimes  on  Indian  reservations  within  a  state.    Const.,  §  505. 
state  courts  cannot  review  decisions  of  district  courts.    Const.,  g  506. 
as  to  restrictions  on  proceeding,  except  upon  presentment  of  grand  jury,  and  as  to 

speedy  trial,  see  Constitution  of  the  United  States,  4,  d,  e. 
as  to  provisions  common  in  all  constitutions,  such  as  self -accusation,  twice  in  Jeopardy, 

see  Protection  to  Personal  Liberty, 
ex  post  facto  laws  relate  solely  to.    Const,  gg  568,  592,  596,  597,  599,  602,  650. 
federal  courts  cannot  be  authorized  to  try  crimes  against  the  states.    Const.,  g  940. 
effect  of  sentence  by  de  facto  court.    Const.,  g  156 7. 
may  be  against  both  federal  and  state  governments.    Const.,  g  2488. 
federal  classified.    Const,  g  2493.    See  g  2469. 

difficulties  attending  trial  of  state  crimes,  in  federal  courts.    Const.,  g  2498. 
a  law  authorizing  the  seizure  of  property,  its  forfeiture  on  trial,  and  fining  owner  for 

opposing  forfeiture,  is  criminal  in  its' nature.    Const.,  §2532. 
offenses  anecting  consuls  and  ministers,  see  Consuls  and  Ministers,  2. 

CRIMINAL  PLEADING. 

in  federal  courts,  accused  must  be  informed  of  nature  and  cause  of  accusation. 
Const,  §911. 
See  Constitution  of  the  United  States,  4,  ta. 
requisites  of  a  valid  indictment.    Const,  g§  950,  1574,  1579* 
sufficient  to  follow  words  of  statute.    Const,  g  1578. 
rules  for  determining  sufficiency  of  indictments.    Const,  g  1580. 

CRUEL  AND  UNUSUAL  PUNISHMENTS.    See  Constitution  of  the  United  States,  4,  J; 
Ex  Post  Facto  Laws, 

CURRENCY.    See  Constitution  of  the  United  States,  8,  s;  Taxation. 

D. 

DAMS.    See  Regulation  of  Commerce,  2,  1. 

DARTMOUTH  COLLEGE.    See  Obligation  of  Contracts,  4 
case  of.    Const. ,  gg  2099-2 117. 

DEBT. 

constitutional  provision  limiting  amount  of  state  debt  construed.    Const,  g  2616. 

DECISIONS.    See  Judicial  Power;  State  Decisions. 

DECLARATORY  STATUTEa    See  Legislative  Power,  5;  Statutes, 

DEEDS. 

territorial  act  validating  deed,  void  because  wife  could  not  convey  by  attorney,  upheld. 

Const,  g  79. 
executed  without  due  formality,  may  be  legalized.    Const,  gg  1749-50,  1840-51. 

DEFINITIONS. 

«•  and  **  means  or,  when.    Const,  g  2788. 

when  not    Const ,  g  2799. 
"  at  '*  and  "  from. "    Const. ,  g  2790. 
"  annually  *'  means  every  year,  when.    Const,  g  2796. 
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DEFINITIONS  —  Continued. 

*'any  person, '*  in  the  fourteenth  amendment    Const.,  §  SOL 

'* blood"  includes  half  blood,  when.     Const.,  §  2795. 

"call  forth."  in  federal  constitution.    Const.,  §  188. 

"case"  and  "cause"  are  synonymous.    Const..  ^978* 

"commerce,"  see  Regulation  of  Commerce^  1,  d,  n. 

"citizen  of  the  United  States,"  in  the  fourteenth  amendment.    Const.,  §  801. 

"correct  description"  of  land,  in  lien  law.    Const.,  §  1647. 

"contract,"  see  Obligation  of  Contracts,  1,  b;  2,  b;  4,  b. 

"employed  in  service,"  in  federal  constitution.    Const.,  §  183. 

" crew  "  may  include  officers  as  well  as  seamen.    Const.,  §  2932. 

"corporate  purpose "  of  laws  as  to  municipal  bonds.    Const.,  § 

" from  "  and  "at."    Const.,  g  2790. 

"gift,  descent  or  devise"  means  direct  transmission,  and  not  through  others.    Const, 

§  8081. 
"going  off  large"  means  having  wind  free  on  either  tack.    Const,  §  2783. 
"^oods,  chattels  and  effects"  includes  notes.    Const,  §2177. 
"mhabitants"  means  voters,  when.    Const,  §2800. 
"involuntary  servitude."    Const,  §  770. 
"  impost"  may  be  a  tax  on  passengers  as  well  as  on  goods.    Const,  §  1800. 

but  see  Regulation  of  Commerce, 
"knowingly  and  wilfully"  means  both.     Const,  §  2799. 
"law  of  the  land  "  means  due  process  of  law.    Const.,  §  2529. 
"liberty"  is  freedom  from  all  restraints  except  such  as  are  imposed  by  law.    Const, 

§800. 
"laws  of  the  several  states"  means  statutes,  in  the  judiciary  act.    Const.,  §  2819. 
"life "  includes  all  the  means  and  faculties  of  its  enjoyment     Const,  §  1859»  p.  729. 
"  may,"  when  construed  shall.    Const,  §  2788. 
"  month,"  means  a  calendar  month.    Const,  §  2791. 
"monopoly."    Const,  §§  780,  2071-78. 
"necessary,"  in  the  federal  constitution.    Const,  §  887. 
"or."  and  means  or.  when.     Const,  §  2788. 

cannot  mean  and,  when.     Const,  §  2789. 
"officer  of  election  "  excludes  state  governor,  when.    Const,  §  2773. 
"obligation,"  see  Obligation  of  Contracts,  1,  e. 
"persons"  includes  corporations,  when.     Const,  §2794. 
"permanently."  in  act  establishing  county  seat.     Const,  §  1804. 

in  grants ;  residence,  etc.     Id, 
"property  "  includes  railway  rolling  stock,  real  estate,  and  franchise.    Const,  §  2804. 
"  property  used  for  schools,"  "  property  for  school  purposes."    Const,  §  2810. 
"prosecution,"  in  the  Removal  Act.     Const,  §  2497.    See  §  2469. 
"  such  "  generally  refers  to  last  antecedent.     Const,  ^  2784. 
"sovereignty."    Const,  §  8147.    See  Constitution  of  the  United  States,  2,  9. 
"  shall "  and  **  may,"  how  construed.     Const,  §§  190G,  2785-87. 
"state."    Const.,  gg  142,  1585. 
"  transport"  in  any  wagon,  etc.,  or  otherwise,  does  not  include  driving  on  foot.    Const, 

§2b02. 
"tonnage  "  is  the  internal  capacity  of  a  vessel,  each  ton  being  one  hundred  cubic  feet 

Const,  §  141 S. 
"white  person  "  excludes  Mongolian.    Const,  §  2774. 
"  will "  and  shall "  have  no  fixed  meaning.     Const.,  §  2787. 
"  wilfully  "  means  with  a  wrong  and  criminal  intent.     Const,  §  2797. 

knowingly  and  wilfully  means  both.     Const.,  §  2799. 
"year  "  means  official  year,  when.    Const,  §  2792. 

DELAWARE. 

constitutional  provisions  as  to  suffrage  and  jury  duty.    Const,  |§  960-67. 
were  abrogated  by  the  fifteenth  amendment.     Const,  g§  968-69. 

DELEGATION  OF  POWER.    See  Legislative  Power,  7. 

DEPARTMENTS.    See  Constitution  of  United  States,  6,  d. 

DEPOSITIONS. 

acts  for  taking,  strictly  construed,  as  in  derogation  of  common  law.    Const,  §  2808. 

DEPUTY  MARSHAL.    See  Constitution  of  United  States,  3,  o. 

appointment  may  be  vested   in  federal  courts  for  congressional  elections.     Const, 
g§  244,  842. 

DESECRATION  OF  THE  SABBATH.    See  Sabbatfi, 

DIRECTORY  STATUTES.    See  Construction  of  Statutes,  7 ;  Statutes. 
cons ututional  provisions.    Const,  §56. 

DISCUSSION  AND  PETITION. 

provision  as  to,  does  not  authorize  congress  to  punish  disturbance  of  asaemblies. 
Const,  §  108. 
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DISSOLUTION.    See  Corporations,  7. 

DISTILLERS. 

for  taxation  of,  see  Constitution  of  United  States^  8,  t. 

DISTRICT  OF  COLUMBIA. 

federal  power  of  taxation  in,  derived  from  general  grants  of  the  constitution ;  direct 

taxes  are  according  to  population.     Const.,  ^  467. 
validity  of  Maryland  laws  in.    Const.,  §  2522. 
common  law  in  force  in.    Const.,  g  309t$. 

DISTURBING  ASSEMBLIES. 

coagress  cannot  punish  under  first  amendment.    Const.,  §  108. 

DOMESTIC  VIOLENCE.    See  Constitution  of  United  States,  9,  d, 

DOUBTFUL  QUESTIONS.    See  Construction  of  Constitutions;  Statutes,  14. 

DOWER. 

deeds  in  which  wife  joined,  but  not  executed  with  due  formality,  may  be  legalized. 
Const.,  §8  174d-60, 

DUE  PROCESS  OF  LAW.    See  Trial  by  Jury. 

1.  In  Genebal. 

action  by  attorney-general  on  cause  of  action  belonging  to  a  corporation,  prohibited. 

Const,  §  242. 
a  disability  to  hold  office  is  a  penalty ;  **  life,"  "  liberty  '*  and  •*  property  "  may  include 

injury  to  feelings  or  degradation.    Const.,  §  611. 
in  the  **  pursuit  of  happiness  "  all  avocations,  honors  and  positions  are  open  to  alL 

Const,  g  612. 
auditing  accounts  of  receiver  of  public  money,  and  collecting  same  by  distress  war- 
rant, not  an  exercise  of  **  judicial  power.*'    Oonst.,  §  681. 
the  fifth  amendment  restricts  the  United  States;  the  fourteenth  the  states.    Const, 

§§  695,  718-16. 
the  provision  extends  to  all  state  action  through  any  department.    Const.,  g  716. 
construction  of  this  provision.    Const,  ^  959. 
rights  of  property  cannot  be  taken  awav  without ;  but  the  law  may  be  changed  at  the 

legislative  will  or  whim.     Const.,  g  1858. 
meaning  of,  in  Michigan  constitution.     Const,  §  2618. 
extradition  under  treaty  has  no  relation  to.    Const.,  g  88. 
such  provisions  are  liberally  construed.    Const.,  g  1864. 
a  state  raav  authorize  the  sale  of  land  conveyed  by  it,  for  debts  due  it  by  the  grantee. 

Const.,  gg  1885-42. 
means  the  same  thing  as  law  of  the  land.    Const,  §  2529. 

2.  What  is  Due  Process  op  Law;  What  is  Not. 

intended  to  convey  same  idea  as  '*law  of  the  land"  in  Magna  Charta,    Const,  ^  664, 

076.  691,  701. 
refers  to  the  settled  modes  of  proceeding  of  the  common  law,  as  modified  by  statute 

existing  prior  to  the  Revolution.     Const.  §§  664,  077;  p.  815.  vol.  6;  715. 
but  the  term  has  never  been  satisfactorily  dehned.     Const,  ^§  665,  702,  705. 
within  the  states,  is  regulated  by  the  existing  law  of  the  states.    Const.,  g§  666,  690-92. 
summary  methods  to  collect  debts  due  the  government  are  ancient  and  universal,  and 

are  valid.    Const,  §§  668,  678-79, 687,  728-29. 
generally  implies  parties,  pleadings,  judge,  contention  and  regular  trial ;  but  this  is  not 

universally  true.    Const.,  §  680.  | 

auditing  accounts  of  collector  and  collecting  them  by  distress,  valid.    Const.,  §§687, 
728-29. 
process  for,  not  a  search  warrant;  need  not  be  sworn  to.    Const,  §  688. 
trial  without  a  jury,  under  the  constitution  and  laws  of  a  state,  is.    Const.,  §§  669, 

690-92,  694. 
does  not  necessarily  imply  delay.    Const.  g§  670.  698. 

rule  on  incumoent  of  office,  to  show  cause  within  twenty-four  hours,  tried  at  once 
without  jury,  appeal  to  be  within  one  day,  valid.    Const,  §§  671,  698-94. 
taxation  by  a  state,  though  unjust,  is  not  taking  property  without  due  process  of  law. 

Const,  §§  672,  698-700,  710-12. 
the  general  system  of  collection  of  taxes  is.    Const,  §§  696,  706,  727. 
a  state  cannot  make  anything  it  chooses  due  process.    Const,  i$  708. 
does  not  imply  a  regular  proceeding  in  court    Coust,  ^  675,  704,  710. 
where  fixing  of  assessment  is  submitted  to  court,  with  notice  to  owner  and  right  to 

contest,  this  Is  due  process.    Const.,  §  707. 
legal  remedy  is  not  denied  by  imposition  of  security.    Const,  §  712. 
trial  by  de  facto  judge  is.    Const,  g  717. 
statute  declaring  that  a  judicial  determination  that  a  man  is  dead,  made  in  his  absence, 

and  without  notice  to  nim  or  process,  shall  be  final,  is  void.    Const,  §  718. 
property  may  be  taken,  on  just  compensation,  for  public  use.    Const,  g  719. 
condemnation  proceedings  are.    Const,  §  720. 
queers^  whether  law  forbidding  sale  of  liquor  owned  at  time  of  passage  of  act  is  valid. 

Const,  §  721. 
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DUE  PROCESS  OF  LAW:  What  IS  DUB  Peoobss  op  Law;  What  is  Not-  Continued, 
controlling  use  of  street  by  railroad.     Const.,  §  733. 
sale  to  satisfy  state  lien,  valid.    Const.,  §  723. 

property  devoted  to  public  use  is  subject  to  public  regulation.     Const.,  §  724. 
seizure  and  sale  of  vessel  without  notice,  for  violating  the  *'  oyster  law.*'  arc  valid. 

Const,  §725. 
production  of  books  before  revenue  commissioner,  by  attachment,  valid.    Const,  §  736. 
law  puttin^^  the  landing  and  slaughtering  of  animals  in  a  large  city  into  the  hands  of  a 

corporation  exclusively  is  valid.     Const.,  ^^  731-39,  750-51,  752-801. 
grant  of  exclusive  corporate  privileges,  valid.     Const.,  §  77S. 
women  may  be  deprived  of  right  to  vote.    Const,  §  814. 

this  provision  secures  the  individual  from  the  arbitrary  exercise  of  the  potvers  of  gov- 
ernment, unrestrained  by  the  established  principles  of  private  right    Const,  §§  90^, 

2522-25. 
regulating  wai-ehouse  charges  for  storing  grain  not  within  the  provision*     Const, 

g§  1352,  2159. 
the  thirteenth  amendment  did  not  abrogate  prior  contracts  as  to  slaves;  to  so  hold 

would  be  within  this  provision.    Const,  g  1593. 
betterment  acts,  giving  lien  for  improvements  in  ejectment,  valid.     Const,  §  1711. 
a  law  providmg  for  the  seizure  of  liquors,  and  summary  proceedings  thereon,  held  void. 

Const,  gS  2529,  2576. 
summary  process  as  to  seizing  vessels  violating  the  ''oyster  law*'  of  Maryland,  valid. 

Const.,  S  2617. 

8.  WiiAT  ARE  '*LiPE,  Liberty  or  Property." 

may  include  injury  to  feelings,  or  degradation.     Const.,  §  611. 

by  "life "  is  meant  ail  those  limbs,  and  those  faculties,  by  which  it  is  enjoyed.   Const., 

§  1803,  p.  729. 
''  liberty  "  is  more  than  freedom  from  restraint     Id,;  §  800. 
"  property  "  is  everything  having  an  exchangeable  value,  including  labor.    Const, 

§800. 

DUTIES  AND  IMPOSTS.    See  Regulation  of  Commerce,  7. 
DUTIES  ON  TONNAGE.    See  Regulation  of  Commerce,  6. 

E. 

ELECTIONS.    See  Constitution  of  the  United  States,  8,  o;  Suffrage. 

ELEEMOSYNARY  CORPORATIONS. 

nature,  powers,  etc.    Const,  §  2110. 

EMBARGO. 

of  1807,  was  constitutional.    Const,  g  1328. 

EMIGRANTS.    See  Regulation  of  Commerce,  1,  a,  b,  e. 

EMINENT  DOMAIN.    See  Constitution  of  the  United  States,  9;  Taxation. 

1.  In  General. 

one  street  railway  may  take  right  of  former  company.    Const.,  §  68. 

fee  may  be  taken  for  a  boom.    Const,  ^  69. 

right  of,  over  shores  and  bed  of  navigable  rivers  is  in  the  state.    Const,  §  805. 

was  a  right  reserved  to  the  states.    Const,  $  806. 

congress  cannot  grant  bed  below  high-water  mark,  in  a  state.    Const,  §  807. 
state  right  to  license  ferries  a  reserved  power.    Const.,  g  308. 
state  may  lay  highway  through  public  lands.    Const.,  §  811. 
of  congress,  in  respect  to  post-roads.    Const,  g§  1047-48. 
power  of,  superior  to  private  vested  rights.    Const.,  §  2188. 
franchises  may  be  resumed  or  extinguished.    Const,  §  2190. 

railroad  may  be  empowered  to  cross  prior  road  without  impairing  any  contract   Const., 
§  2214. 

2.  What  is  a  Taking. 

regulation  of  railroad  rates  is  not,  nor  improvement  of  harbor  by  special  assessment 

Const,  §§  70,  71. 

8.  When  Title  Vests. 

under  charter  providing  that,  on  payment  or  tender,  the  company  **  shall  be  entitled,** 
etc.,  not  untu  payment  or  tender.     Const,  g  003. 

4.  What  is  •'  Property.'*  See  Definitions;  Due  Process  of  Law, 
the  flooding  of  land  is  a  taking  of  property.  Const,  ^  1864. 
franchises  may  be  resumed  or  extinguished.    Const,  §  2190. 

ENACTMENT  OF  LAWS.    See  Statutes,  2. 

ENFORCEMENT  ACT.    See  Due  Process  of  Law;  Suffrage. 

requisites  for  indictment  under;  must  show  offense  against  federal  oonstittttion  or  laws. 
Const,  §  898. 
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ENXJICEB^TED  POWERS.    See  Constitution  of  the  United  Stales,  2. 

£QUAL  PROTECTION  OF  THE  LAWS.    See  PrMleges  and  Immunities  of  Citizens. 

1.  In  General. 

citizenship  is  unnecessary  to  the  protection ;  residence  enough.    Const,  §§  1001,  1008. 

grant  of  exclusive  corporate  privileges,  valid.    Const.,  §  774. 

this  provision  was  aimed  at  state  discrimination  against  the  blacks.    Id, 

qucere  whether  it  applies  to  any  other  race.    Id. 
this  provision  gives  legal  equality  to  all.     Const.,  g  800. 
the  subject  of  marriage,  and  its  regulation,  is  exclusively  within  state  controL    Const. , 

§§  857-59,  880-895. 
meaning  of  this  provision.    Const.,  §^  961, 1009. 
a  state  may  abridge  the  privileges  of  its  own  citizens.    Const.,  §  885. 
congress  simply  has  power  to  see  that  the  states  impair  no  one*s  rights.    Const.,  §  907. 
the  provision  is  simply  a  guaranty,  and  the  power  to  enforce  it  is  the  only  one  con- 
ferred.   Const,  §5  907. 
the  fifteenth  amendment  does  not  protect  persons  in  the  enjoyment  of  equal  privileges. 

Const,  g  914. 
the  fourteenth  amendment  does  not  protect  against  acts  of  persons,  but  of  states. 
Const,  gg  915,  981,  945,  1008. 
is  to  be  liberally  construed,  to  secure  equal  civil  rights  to  the  colored  race.    Const, 

§§869,920^21. 
contains  prohibitions,  and  not  creations  of  rights;  congress  has,  therefore,  no  g^n- 
eral  power  of  legislation  under  it    Const.,  gg  838-30. 
but  express  power  is  given  to  enforce  it  by  appropriate  legislation;  act  for  re- 
moval of  causes  is  valid.    Const,  gg  873,  927,  941-02,  lOlO. 
canaes  which  led  to  its  adoption.    Const,  g  958. 
grants  equal  protection  but  not  equal  privileges.    Const,  g  890. 
act  of  1863  abrogates  state  laws  excluding  testimony  of  colored  persons.    Const,  g  979. 
such  provisions  are  liberally  construed.    Const,  g  i864. 

^,  What  is  a  Violation  op  This  Provision;  What  is  Not. 

laws  prohibiting  marriage  between  white  and  black  races,  and  punishing  the  white 

alone,  are  valid.    Const,  gg  857,  880-81,  884. 
state  law's  attempting  to  compel  interstate  carrier,  enrolled  as  a  coasting  vessel  of  the 
United  States,  to  extend  equal  privileges  to  colored  and  white  persons,  are  void,  as 
interfering  with  interstate  commerce.    Const,  gg  1111,  1140-68. 
laws  punishing  adultery  between  white  and  colored  persons  more  severely  than  in 

other  cases,  but  not  discriminating  against  either  race,  valid.     Const,  gg  858,  882. 
state  laws  denying  to  the  blacks,  on  account  of  their  color,  the  right  to  sit  on  juries, 

are  void.    Const.,  g^  968-04. 
a  marriage  contracted  out  of  a  state,  for  the  purpose  of  violating  its  laws,  not  pro- 
tected.   Const,  g  894. 
the  colored  people  have  no  right  to  be  ediicated  in  the  same  schools,  but  simply  to  have 
equal  facilities  for  education ;  separate  schools  may  be  established.  Const,  gg  861, 
896-97.    See  gg  1154-55. 
ehildreni  may  be  classified  as  to  age  and  sex.    Id, 
•conspiracies  to  prevent  persons  from  voting  are  not  punishable,  unless  they  are  on 

account  of  their  race  and  color.    Const,  gg  908,  909.    See  g  101 1. 
section  5519,  R.  S.  U.  S.,  .providing  punishment  of  conspiracies  to  deprive  any  one  of 
the  eoual  protection  of  the  laws,   is  void;  the  constitution  does  not  prohibit 
acts  of  persons,  but  of  states.    Const,  g  916. 
such  act  punishes  acts  of  whites  against  whites,  or  blacks  against  blacks,  as  well  as 
^hite  against  black,  and  is  ultra  vires  of  congress.    Const.,  g  91 7. 
state  laws  confining  tlie  selection  of  jurors  to  the  white  race  are  void  as  to  the  colored 
race.    Const,  gg  869,  922-24,  961. 
may  discriminate  in  prescribing  qualifications,  but  not  against   race  or  color. 

Const.,  g  92o. 
*the  colored  man  is  not  entitled  to  a  mixed  jury,  but  onlv  that  the  laws  shall  not 

confine  its  selection  to  the  white  race.    Const,  gg  870,  680,  985,  989. 
a  violation  of  the  amendment  by  discriminations  on  the  trial,  or  by  officers  in 
selecting  jury,  may  be  reached  by  removal  of  the  record.    Const,  g  984.    See 
g  1013. 
the  fact  that  a  statute  is  applied  only  to  large  cities  does  not  bring  it  within  the  provis- 
ion.   Const,  g  1859. 
the  fourteenth  and  fifteenth  amendments  abrogated  all  coufiicting  provisions  of  state 

constitutions  and  statutes.    Const,  g;S  968,  969. 
if  the  laws  of  a  state  discriminate,  or  if  its  oflUcers  do  so  under  equal  laws,  this  is  a 
denial  of  rights  under  this  provision.     Const,  gg  875,  965,  970,  1018. 
what  facts  show  discrimination.    Const,  g  978. 
purposely  excluding  colored  persons,  for  their  color,  from  juries,  by  the  summoning 

officers,  sufficient    Const,  g  971. 
refusal  of  a  state  to  redress  wrongs  of  its  citizens  amounts  to  a  denial  of  right 
Const,  g  974. 
Maryland  laws  discriminating  against  colored  apprentices,  held  void.    Const,  gg  1599» 
1600. 
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EQUAL  PROTECTION  OF  THE  LAWS:  What  is  a  Violation  of  This  Pbovision;  What 
IS  Not  —  Continued, 
though  colored  persons  are  not  allowed  to  testify,  yet  a  prosecation  of  a  whitejpenoa 
for  a  crime  witnessed  by  them  is  not  within  the  provisicm.    Const.,  §g  87d,  974. 
See  ^  1022. 
even  though  the  crime  was  the  murder  of  a  ne^io.  and  negroes  only  witoessed  it.  Id, 
but  a  denial  to  colored  persons  of  richt  to  testify  is.    Const.,  g  080. 
a  state  law  forbidding  corporations  employing  natives  of  a  particular  ooantiy,  is  void. 
Const. .  *iS  t^'7»,  OSS-'OOl. 
such  act  discriminating  against  Chinese  is  in  violation  of  the  Burlingame  treaty. 
Id.;  g§  1008-4. 
citizenship  unnecessary;  residence  sufficient.    Const.,  ^  1001-2. 
city  ordinance  regulating  the  operation  of  one  of  several  corporations,  is  valid.    Const, 

g  2160. 
a  state  may  lawfully  establish  separate  tribunal  for  part  of  its  territory  and  limit  ap- 
peals thereto.    Const.,  §  1014. 
demanding  bond  on  landing  Chinese ;  cutting  their  hair  and  prohibiting  their  fishing  in 

state  waters,  void.     Const,  ^^  1016-17,  1019. 
but  an  act  torbiddinjc  exhumation,  applied  to  all  classes,  valid.    Const.,  §  1018. 
city  may  exclude  railroad  from  certain  street,  where  it  does  not  appear  that  other  roads 

use  it.    Const.,  g  1020. 
wai'ehouse  charges  may  lawfully  be  regulated.    Const.,  §  1021. 

8.  Removal  of  Causes. 

under  the  express  power  to  enforce  the  fourteenth  amendment  by  appropriate  legisla- 
tion, congress  may  provide  for,  from  state  courts.  Const.,  §  927. 
right  of,  extends  to  aA  cases  of  infringement  of  the  amendment.  Const.,  §  82S. 
if  tlie  state  law  infringes  the  amendment,  the  removal  may  be  before  trial,  under 
R.  S.,  §  641;  if  the  law  be  valid,  but  discrimination  be  made  by  officers,  or  on  the 
trial,  the  record  may  be  removed  for  revision.  Const,  §  084.  See  ^  876,  087-38^ 
905,  970. 

4.  Procedure. 

indictment  under  enforcement  act  must  show  offense  under  constitution  or  laws. 
Const ,  g  898. 
and  show  that  the  acts  were  on  account  of  race  and  color.    Const.,  §  906. 
indictments  showing  only  a  breach  of  the  peace  do  not  make  a  case  of  federal  jurisdic- 
tion.   Const,  g  910. 
the  uncontradicted  affidavit  of  a  colored  person,  showing  the  exclusion  of  his  race  from 
juries,  is  sufficient  to  quash  indictment  against  him.     Const.,'  §g  877,  972. 

EQUITY.    See  Jurisdiction,  9;  State  Decisions;  Trial  by  Jury. 

having  jurisdiction  to  decree  specific  performance,  if  that  cannot  be  effected  will  grant 
alternative  relief.    Const,  §  1182. 

ESTOPPEL. 

to  assert  act  to  be  unconstitutional.    Const,  §^  46,  47. 
dismissal  of  bUl  without  prejudice  is  not  an.     Const,  §  1181.- 
of  party,  to  object  to  order  obtained  by  himself.    Const,  §  1886. 
a  state  may  fix  railway  rates  though  it  votes  as  a  stockholder  in  the  corporation. 
Const,  §2148. 

EVIDENCE. 

1.  In  General. 

self-accusation,  see  Constitution  of  the  United  States,  4,  h. 
recital  of  fact  in  preamble  of  statute  is  evidence  thereof.     Const,  .§  2624. 
of  answers  in  equity,  of  one  defendant  against  another.    Const.,  §  281)7. 
admissibility  of  foreign  laws,  see  Foreign  Laws, 
certificates  of  consuls.    Consuls,  gg  65,  89-93. 
what  is  necessary  of  foreign  laws.     Const.,  gg  8128-8185. 
concerning  statutes,  see  Statutes,  18. 

seals  of  nation,  not  recognized  by  the  political  power  of  the  government,  are  not  re- 
ceived by  the  courts  as  authentic.     Const,  §  2446. 

2.  Presumptions. 

laws  presumed  valid.     Const.  ^  29. 

from  passage  of  act.  that  condition  precedent  existed.    Const,  g  50. 
from  levy  on  land,  that  there  were  no  chattels.     Const,  g  689. 
that  bank  notes  properly  issued.     Const,  g  1818. 

8.  Judicial  Notice. 

federal  courts  notice  general  statutes  of  a  state.     Const,  g  580. 

so  of  federal  statutes.    Const.,  ^  2699. 

and  of  time  of  taking  effect  and  construction.     Const,  gg  2701-2708. 
none  taken  of  the  jurisdiction  of  consuls.     Consuls,  gg  2,  15. 
of  state  laws  by  feaeral  courts.    Const.,  g  8082. 

4.  Constitutional  Law. 

an  act  so  changing  burden  of  proof  as  to  make  proof  impossible  is  void,  as  impairing 
contract  obligation.     Const.,  g  1709. 

5.  Parol  to  Vary  Written. 

dates  of  contracts  may  be  contradicted.    Const,  g  2700. 
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EXCESSIVE  FINES.    See  Canatitutum  of  the  United  States,  4,  j. 

EXECUTIONS. 

levy  on  land  prima  fade  evidence  that  there  were  no  chattels.    Const.,  §  689* 

EXECUTIVE  POWER.    See  Constitution  of  the  United  States,  6;  LegidaHve  Power,  Z. 

EXEMPTION  FROM  TAXATION.    See  Obligation  of  Contracts,  5. 

EXEMPTIONa 

laws  Bs  to  do  not  apply  to  the  government.    Const.,  g  2684 

EXHIBITION.    See  Protection  to  Property,  1 ;  Show, 

EXPATRIATION. 

is  a  right  given  by  international  law,  though  denied  by  the  common  law.    Const., 
g  8221. 

EXPORTS.    See  Constitution  of  the  United  States,  4, 1;  Regtdation  of  fiommeroe,  7, 

EX  POST  FACTO  LAWS.    See  BiOs  of  Attainder;  Legislative  Power. 
In  General. 

laws  changing  place  of  trial  are  not.    Const,  S§  567, 1^80. 

render  an  act  punishable  which  was  not  punisnable  when  committed.    Const,  §S  68L 

687. 
literal  meaning  of  the  term.    Const,  §  586. 
relate  only  to  crimes.    Const.,  §  592.    And  pains  and  penalties,  §g  596-97.  599.  6(^8. 

660. 
history  of,  in  England;  causes  which  led  to  the  prohibition  on  the  states.    Const, 

§585. 
whether  annulling  a  state  executed  grant  is  an.    Const.,  §  1810. 
laws  making  acts  innocent  when  done,  criminal ;  aggravating  a  former  crime ;  increasing 

punishment  for  previous  crime ;  or  altering  rule  of  evidence  as  to  crime,  are,  and  are 

void.    Const,  §§588,  609,  617;  618,  p.  385;  684,  651. 
other  laws  of  retroactive  application  are  retrospective  laws.    Const,  §  589. 
defined  in  various  constitutions.    Const.,  §  596. 
laws  or  constitutional  provisions  requiring  oath  of  past  loyalty  as  a  condition  of  holding 

office  or  practicing  law,  in  effect  increase  the  punishment  for  past  offenses,  and  are 

void.    Const,  ^§573-74,  676-78,  610-11.  616,  619,  621. 
laws  forfeiting  estate  of  grantee  for  crime  of  grantor,  void.    Const.,  §  052. 
laws  imposing  taxes  according  to  previous  assessments,  not    Const.,  %  668. 
the  constitution  applies  as  well  to  proceedings  to  enforce  penalties  or  forfeitures  as  to 
crimes.    Const,  §  654. 
law  authorizing  district  courts  to  require  production  of  books  and  papers  in  tot- 
enue  cases,  under  pain  of  conviction,  void.    Id, 
the  convention  of  extnuiition  between  United  States  and  Italy  not  ex  post  faeto» 

Const,  §  666. 
the  general  intent  of  the  provision  is  to  prevent  arbitrary  legislation.    Const,  g  1961. 
imposing  penalty  for  not  having  paid  additional  revenue  tax.    Const,  §  2711. 
as  to  retrospective  laws,  see  Leaislative  Power;  Vested  Rights, 
setting  aside  probate  decree  and  granting  new  trial,  not    Const,  §  590. 
act  passed  after  citizen^s  death,  requiring  his  executor  to  pay  tax  on  property  of  his 

estate  of  legatees  not  in  the  state,  is  not    Const.,  ^§  570,  tfOO-dOS. 

EXTRADITION.    See  Constitution  of  the  United  States,  11,  c;  Law  of  Nations. 

has  no  relation  to  ''searches  and  seizures"  or  "due  process  of  law."    Const »  §  88. 

F. 

FAITH  AND  CREDIT.    See  Constitution  of  the  United  States,  la 

FEDERAL  COURTS.    See  Constitution  of  the  United  States,  7;  Courts;  Courts  Martial; 
Jurisdiction;  State  Decisions, 

FEDERAL  QUESTIONS.    See  Constitution  of  the  United  States,  7,  c, 

FERRIES.    See  Obligation  of  Contracts,  4,  b. 

right  of  states  to  license,  a  reserved  power.    Const,  g  808. 
fully  considered.    Const,  $^  2076. 

right  to  be  authorized  by  states  over  the  Mississippi  not  affected  by  the  brdinanoe  of 
1787.  *  Const,  §  8170. 

FIFTEENTH  AMENDMENT.    See  Equal  Protection  of  the  Laws;  Suffrage. 

FINES.    See  Constitution  of  United  States,  i,  J, 

FISH. 

states  own,  within  jurisdiction.    Const.,  §  8S1» 
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FISHERY. 

rights  of,  discussed.    Const.,  §3170. 

regulation  of  rights  of.    Const.,  §§  217S-78. 
FLORIDA. 

effect  of  her  admission,  on  judicial  system.    Const,  §  278. 

FOREIGN  COMMERCE.    See  Regulation  of  Commerce,  1,  e. 

FOREIGN  CORPORATIONS.    See  Removal  of  Causes, 

are  not  citizens  within  federal  constitution;  state  may  exclude.     Const,  SIS  lOlt. 

1052-dik 
powers  in  state  other  than  that  of  their  creation;  must  be  with  its  consent.    Const, 
^§  1049  50. 
are  exercised  only  by  comity.    Const,  g§  1056^7. 
states  may  impose  conditions  on,  as  to  doing  business  in  it,  revoke  their  licenaes,  etc., 

without  givmg  auy  reason.    Const,  |$^  2512-14. 
may  be  taxed  higher  than  domestic,  under  constitutional  rule  of  uniformity.    Const, 

FOREIGNERS.    See  Aliens;  Law  of  Nations. 

FOREIGN  LAWS.    See  Conflict  of  Laws, 

how  far  recognized  by  comity.    Const,  §§8112-14 

.are  noticed  by  courts  of  admiralty.    Const,  §§  8117-18. 

are  not  presumed  tlie  same  as  those  of  this  country.    Const,  §  3110. 

in  the  absence  of  proof  of  the  lex  loci,  the  maritime  law  prevails  as  to  contract  for 

services  of  sailing  master.    Const,  f^  8120. 
foreign  marriage  not  presumed  valid  without  proof  of.    Const,  §  8121. 
the  construction  sanctioned  by  the  foreign  courts  must  be  given  in  cases  of  doubt 

Const,  §8122. 
how  proved ;  bv  the  laws  or  statotes  themselves,  or  parol  evidence  thereof.    Const, 
§  8123.     See  (^  8127. 
statute  law  is  to  be  proved  by  itaeif ;  the  customary  law  by  parol.    Const,  §§  8124, 
8129. 
ihas  rule  may  be  varied  by  statute.    Const,  §  8129. 
must  be  pleaded  and  proved  as  a  fact    Const,  §  8125. 
what  degree  of  proof  required.    Const,  p  8126. 

parol  evidence  not  admissible,  when  it  is  presumed  that  the  subject  woold  be  regu- 
lated by  statute.    Const.,  ^  8127. 
nor  to  sliow  a  commercial  regulation,  without  proof  that  a  copy  of  the  law  oould  not 

be  obtained.    Const ,  §  8128. 
«n  exemplified  copy  of  a  statute  is  prima  fade  evidence  that  it  has  been  passed. 

Const.  §8180. 
printed  English  statutes,  from  the  queen^s  printer,  are  admissible.    Const,  §  3181. 
must  be  by  the  best  evidence  the  case  admits  of.    Const. ,  §  8182. 
edicts  of  Portugal,  oertifled  to  be  copies  of  -onginals  by  the  American  consul  at  Lis- 
bon, who  was  not  sworn,  are  not  evidence.    Const,  §  8182. 
a  certificate  of  a  foreign  minister,  transmitted  to  this  country  through  the  office 

of  secretary  of  state,  admissible.    Const.,  ^3188. 
how  unwritten  law  of  England  proved.    Const,  §  8184. 

one  admitted  to  practice  in  a  foreign  country  is  a  competent  witness.  Const.,  §  3185. 
must  be  pleaded  specially.    Consms,  §  15;  Const,  §  8125. 

FOURTEENTH  AMENDMENT.    See  Diie  Process  of  Law;  Equal  Protection  of  the  Lavx, 
Obligation  of  Contracts;  Suffrage, 

FRANCHISES.    See  Corporations;  Obligation  of  Contracts,  4. 

granted  by  states,  qucere  whether  taxable  by  congress.    Const.,  §  435. 
construction  of  grants  from  the  sovereign.    Const.  §§  206o-66,  206^70* 
p  Charles  River  and  Warren  bridges.    Const,  §§  205S-82. 

Constitutional  Law.    See  Obligation  of  Contracts,  4,  b. 

the  time  for  their  exercise  may  be  limited.     Const,  §  1853. 

TUGirrVES  FROM  JUSTICE. 

as  to  state  power  to  exclude  foreign,  see  Regulation  of  Commerce,  1,  e» 

FUGITIVE  SLAVE  LAW.    See  Constitutional  Law,  9. 

FULL  FAITH  AND  CREDIT.    See  Constitution  of  the  United  States,  18. 

G. 

GEORGIA. 

constitutional  provision  construed.    Const,  §§  854-55. 

increasing  exeraptioDs  of  debtor  held  void  as  to  ezistinifc  liens.    Const,  ^  lO&H-M. 
adopted  under  reconstruction  acts,  were  not  dictated  by  congress,  and  cannot  im- 
pair contract  obligations.    Const..  §  1742. 
common  law  in  force  in.    Const.,  §§  8095-97. 
proclamation  by  king  of  Great  Britain  of  1768  did  not  alter  boundaries  of.    Const » 

§  1811. 
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GOVERNMENT.    See  Constituiwm  of  Uie  UmJML  StcOeB,  2,  9 ;  Law  of  NcUiont. 
laws  affecting  the,  see  Statutes,  1. 

GOVERNMENT  CONTRACTS.    See  Construction  of  Statutes,  18. 

GRAND  JURY.    See  ConsHtution  of  the  United  States,  4,  d, 

H. 

HABEAS  CORPUS. 

federal  supreme  court  may  exercise  appellate  jurisdiction  in.    Const.,  g  82B. 

cannot  be  used  as  a  writ  of  error,  except;  generally  reaches  only  want  of  joriadictioxu 

Const,  g§  827,  949. 
lietf,  if  act  under  which  imprisonment  made  is  nnconstitutional.    Const,  §  8S8. 
how  writ  allowed  by  federal  supreme  court    Const.,  g  848,  p.  118. 
writ  from  federal  to  state  court  not  granted  as  a  matter  of  course,  but  only  when  the 

petition  shows  a  violation  of  the  federal  constitution  or  laws.     Const.,  g  888» 
when  federal  supreme  court  has  jurisdiction  of.    Const.,  gg  941-42,  949. 
suspension  of  writ    Const,  g  d87. 

HARBOR  REGULATIONS.    See  Regulation  of  Commerce,  3,  J. 

HEALTH.    See  Police  Power. 

HIGH  SEIAS.    See  Law  of  Nations;  Regulation  of  Commerce, 

L 

ILUNOIS. 

constitutional  proviricm  as  to  4iniformity  of  taxation  ooartrued.    Const,  gg  2595,  2597. 

IMMIGRANTa 

relative  powers  of  states  and  congress  as  to,  see  Regulation  of  Commerce,  1»  •»  1^  o. 
clause  of  the  federal  constitution  concerning,  construed.    Const,  g  1827.    ' 

IMMUNITIES.    See  Privileges  and  Immunities  of  Citizens, 
of  consuls,  see  Consuls  and  Ministers, 

IMPAIRING  CONTRACTS.    See  Obligation  of  Contracts. 

IMPEACHMENT.    See  C&nstitution  of  the  United  States,  8,  d. 

IMPLICATION.    See  Construction  of  Statutes. 

IMPORTa    See  Regidation  of  Commerce,  7. 

IMPOSTS.    See  Regulation  of  Commerce,  7. 

IMPRISONMENT  FOR  DEBT.    See  Obligation  of  Contracts. 
law  abolishing,  affects  pending  actions.    Const,  g  3788. 

INDIANA. 

construction  of  constitutional  provision  as  to  distribution  of  school  funds.    Cdnst., 
g2608. 

INDIAN  RESERVATIONS.  * 

within  the  states,  congress  cannot  punish  crimes  on.    Const,  g  505. 

INDIANa    See  Regulation  of  Commerce,  1,  I. 

title  of,  does  not  prevent  seizin  in  fee  in  the  state.    Const.,  g  1812. 

INDICTBfENT.    See  Constitution  of  the  United  States,  4,  h;  Criminal  Pleading. 

INFERIOR  OFFICERS. 

appointment  of,  see  Constitution  of  the  United  States,  8,  J. 

INJUNCTIONa 

acts  cannot  be  enjoined  as  violations  of  the  constitution  unless  some  act  done  or 

threatened.    Const,  g  115. 
how  courts  act  as  to.    Const,  g  8180. 
disobedience  of,  not  punished  where  act  enjoined  afterwards  adjudged  to  be  authorised 

by  act  of  congress.    Const,  g  1212. 
agent  restrained  from  paying  over  to  principal  beyond  process.    Const,  g  2872. 
to  prevent  transfer  of  articla,  which,  if  transfened,  will  be  lost  to  owner.    Const, 

g2878. 
right  to,  need  not  be  first  established  at  law.    Const,  g  8I&8* 
principles  on  which  granted.    Const,  §  81 69. 
what  must  be  shown  in  order  to  be  entitled  to.    Const,  g  8162, 
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INSOLVENT  LAWa    See  Bankruptcy;  Obligation  of  CofUraeU,  8. 

INSPECTION  LAWS.    See  Regulation  of  Commerce,  7,  f. 

INTENTION  OF  THE  LEGISLATURE.    See  Construction  of  Statutes,  2. 

INTEREST. 

not  allowed  on  money  while  its  use  is  restrained  by  injunction.    Const.,  §  2869* 
rate  cannot  be  lessened,  except  in  Virginia.    Const.,  §  1788. 

INTERNAL  REVENUE.    See  Constitution  of  the  United  States,  8,  t;  Regulation  of  Con^ 
merce,  7. 

INTERNATIONAL  LAW.    See  Law  of  Nations. 

INTERPRETATION.    See  Construction  of  Statutes;  Construction  of  Constitutions. 

INTERSTATE  COMMERCE.    See  Regxdation  of  Commerce. 

INTOXICATING  DRINKS.     See  Liquors, 

INVOLUNTARY  SERVITUDE.    See  Constitution  of  the  United  States,  6,  lu 

IOWA. 

how  far  ordinance  of  1787  in  force  in.    Const,  §  8167. 

IRREPEALABE  LAWS.    See  Legislative  Power,  4;  Obligation  of  Contracts,  4,  e. 

J. 

JOINT  RESOLUTIONS.    See  Constitution  of  the  L'nited  States,  8,  k. 

JOURNALS  OF   THE  LEGISLATURE.      See  Construction  of  Statutes,  2,  e;  Legislative 
Journals. 

JUDGMENTS. 

full  faith  and  credit,  see  Constitution  of  the  United  States,  18. 
dismissal  of  bill  without  prejudice,  not  an  adjudication.     Const.,  §  1181. 
validity  determined  by  local  practice  as  to  its  amount^  when.    Const.,  g  2002* 

Constitutional  Law. 

there  are  no  vested  rights  in,  so  as  to  prevent  rehearing.    Const.,  §  77. 

lien  may  be  limited;  set-off  obtainea  after  judgment  may  be  made  valid.    Const, 

i5.5>  1761-62. 


JUDICIAL  DECISIONS.    See  State  Decisions. 

JUDICIAL  NOTICE.    See  Evidence,  8. 

JUDICIAL  POWER.  See  Constitution  of  the  United  States,  7;  Legislative  Power,  8. 
federal  constitution  does  not  prevent  exercise  by  state  legislature.  Const.,  §  78. 
of  consuls  and  ministers,  see  Consuls  and  Ministers,  8,  4. 

JURISDICTION.     See  Constitution  of  the  United  States,  7;  Habeas  Corpus;  Eemoval  of 
Causes;  Territorial  Courts. 

i.  In  General. 

congress  cannot  confer  on  state  courts.    Const.,  §171. 

but  states  may  autliorize  their  own  coui*ts  to  enforce  laws  of  congress.    Const.,  §  172. 

See  fcil^  189-90. 
of  consuls,  etc.,  see  Consuls  and  Ministers. 

wheu  concurrent,  sentence  of  either  court  pleaded  in  bar  in  the  other.    Const.,  §  173. 
absence  of  federal,  of  offenses  against  the  United  States,  does  not  give  states  juriadio- 

tion  of  them.     Const.,  s$  188. 
criminal  of  United  States  cannot  be  delegated  to  state  tribunals.    Const.,  §  187. 
personal  jurisdiction  cannot  be  gained  except  by  service  within  the  state,  or  voluntary 

appearance.     Const.,  §715. 
**  case "  and  ** cause "  are  synonymous.    Const.,  §  978, 

f;raut  of,  to  a  court,  does  not  signify  that  it  is  exclusive.     Consuls,  §  28. 
ederal  court  may  restrain  state  officer  from  acting  under  unconstitutional  law.    Const, 

§  2370. 
whenever  it  depends  on  the  party,  it  is  the  party  named  in  the  record.    Const.,  §  SSSOi 
in  proceedings  against  state  officers,  they  ai*e  the  real  parties  in  interest.    Const, 

§  2881. 

is  commensurate  with  rights  and  duties  created  by  the  federal  constitution.    Const, 

§  2388. 
none  exists  of  a  common,  on  lands  ceded  by  Spanish  treaty,  since  the  government  is  not 

one  of  general  powers.    Const.,  ^  23.S9. 
is  determined  ultimately  by  the  federal  supreme  court    Const,  §  3890. 
congress  cannot  withdraw  judicial  matters,  nor  subject  matters  not  judicial  to  the 

jurisdiction.     Const,  §3392. 
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JXJBISDICnON,  In  General— ConUnued. 

cougress  may  give  federal  courts  jurisdiction  by  removal  or  otherwise  of  federal  ques- 
tions a£fectea  by  state  legislation.    Const.,  §  2898. 
may  be  made  exclusive  by  congress;  if  not  so  made,  the  state  courts  have  concurrent. 

Const.,  g  2408. 
courts  cannot  interfere  to  enforce  state  bonds  unless  authorized  thereto  by  the  state. 

Const.,  g  2449. 
as  to  the  constitutional  law  of  removal  of  cases  to  the  federal  courts,  see  Bemoval  of 

Causes, 
an  agreement  beforehand  to  forego  the  right  of  trial  by  a  lawful  tribunal  is  void ;  courts 

cannot  be  so  ousted  of  jurisdiction.    Const,  g  250o. 
orders  made  without  are  absolutely  void,  and  confer  no  right  to  detain  property. 

Const.,  g  2588. 
district  courts  have  none  over  proceedings  of  foreign  ministers  under  treaties.    Consuls, 

§§  4.  lft-10. 
not  affected  Ify  state  laws.    Const,  §  2419. 

state  cannot  enlarge  the  powers  of  the  federal  courts.    Const.,  g  2420. 
nor  confer  federal  jurisdiction.    Const,  §g  2421-22. 

%  Of  Suprehb  Coxtbt. 

a.  IngeneraL 

cannot  give  an  abstract  opinion  on  the  constitutionality  of  a  state  law.    Const, 
g2399. 

b.  Original, 

prosecution  of  a  person  for  assaulting  an  ambassador  not  a  cause  affecting  the 

latter.    Const,  g  977. 
is  limited  and  special ;  its  acts  beyond  it  are  nulL    Const,  g  2894. 
is  only  that  enumerated  in  the  constitution;  all  other  is  appellate.    Const,  g  289S. 
act  for  issuing  m^xndamus  in  cases  not  within,  void.    Const,  ^  2400. 
suits  against  foreign  ministers.    Const.,  §  2877.    See  Consuls  and  Ministers, 

e.  Appellate. 

may  be  exercised  in  habeas  corpus.    Const,  g  826. 

where  judgment  of  conviction  attacked  as  founded  on  an  unconstitutional' 
law.    Const.,  g  828. 
in  suits  affecting  a  state,  exists  whenever  the  state  is  not  directly  a  party  to  the 

record.    Const.,  g§  2M9-M. 
in  suits  in  state  supreme  courts,  when  the  construction  of  federal  law  is  in  question. 

Const,  g  28iJ6. 
certificate  of  division,  need  not  state  that  it  was  granted  at  the  request  of  either 
party.    Const.,  g  912. 
practice  on.    Id, 

8.  Of  CmcDiT  Courts. 

have  exclusive  jurisdiction  of  offenses  under  the  federal  laws,  and  concurrent  with 

district  courts  of  offenses  there  cognizabla    Const,  g  482. 
had,  of  actions  respecting  the  United  States  Bank.    Const,  ^  2857,  2868,  2865. 
congress  may  confer  on,  whenever  a  federal  question  is  involved.    Const,  g  286i.  ' 
an  act  of  congress  is  necessary  before  they  can  take.    Const,  g  2891. 

4i  Controversies  Between  States. 

tlie  jurisdiction  discussed.    Const,  g  2875. 

to  determine  boundary.  United  States  may  intervene.    Const,  g  2897. 

5. Between  a  State  and  the  Citizens  of  Another  State. 

jurisdiction  discussed.     Const,  g  2876. 
exists  when.    Const,  g  2404.  ^ 

the  eleventh  amendment  does  not  prevent  a  state  being  &  plaintiff.    Const,  g  2408i 

6. To  Which  the  United  States  is  a  Party. 

jurisdiction  discussed.    Const,  g  2878. 

7,  Between  Citizens  of  Different  States. 

jurisdiction  discussed.    Const,  g  2879. 

•  8.  Between  a  State,  etc.,  and  Foreign  States,  Citizens  or  Subjbctts. 
Cherokee  nation  not  a  **  foreign  state."    Const,  g  2898. 

9.  Chancery  Jurisdiction.    See  Equity, 

federal,  cannot  be  abridged  or  modified  by  the  states.    Const.,  g  2401. 
is  that  conferred  by  congress,  and  exercised  by  the  high  court  of  chancery  of  England. 
Const,  g  2402. 

10.  Admiralty  Jurisdiction. 

*  does  not  extend  to  all  cases  within  the  jurisdiction  of  the  British  courts  at  the  adoption 
pf  the  constitution.    Const.,  g  2451. 
is  determined  by  the  laws  of  congress,  decisions  of  supreme  court,  and  local  usage. 
Id. 
'  -      cases  of,  are  not  ones  arising  under  the  constitution  and  laws  of  the  United  States* 
Const.,  g  2452. 
not  subject  to  state  law.    Const,  g§  2458,  2454,  2462. 
the  judiciary  is  to  determine  its  limits.    Const,  g  2455« 
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JURISpICTION,  Adutralty  Jueisdiction  —  Continued. 

does  not  depend  on  the  regulation  of  commerce.    Const.,  g  2456.  v 

extends  to  rivers  navigable  to  the  sea,  though  above  tide  water.    Const.,  §  9457. 

but  not  to  contracts  for  shipments  on  the  great  lakes  between  ports  of  same  state. 
.  Const.,  §2458. 

nor  on  rivers  wholly  within  a  state.    Const.,  §  3459. 

otherwise  as  to  certain  cases  on  the  great  lakes  and  rivers  flowing  into  them,  onder 
the  act  of  1845.    Const.,  §  2460. 
the  act  of  1789,  f^ving  the  district  courts  ezdosive,  saving  to  suitors  the  common  law 

remedy,  is  valid.     Const.,  J^  2461. 
all  state  legislation  as  to,  except  as  to  the  common  law  remedy,  is  voSd.    Const.,  §  2463. 
the  states  mky  provide  for  liens  in  respect  to  supplies  for  domestic  vessels,  furnished 
within  the  state,  if  not  a  regulation  of  commerce,  and  within  the  common  law 
remedy.    Const.,  §§  2464-66. 
certain  act  of  Alabama  held  void.     Const.,  §  2467. 
a  state  law  giving  an  action  for  death  by  the  negligence  of  a  carrier,  is  valid.    Const ^ 
§246a 

11.  Concurrent  Jurisdiction. 

with  the  state  courts,  when.    Const.,  §  2403. 

12.  SmTS  Bbtwbbn  Aliens.    Consuls,  §g  9,  80^2. 

JURY.    See  Trial  by  Jury. 

statutes  confining  selection  of  jurors  to  one  race,  to  the  exclusion  of  another,  are  void 

as  to  the  latter.    Const.,  g^  ^9.  924-25. 
hut  persons  of  one  race  are  not  entitled  to  a  mixed  jury.    Const.,  §§  870,  929-40. 

See  Equal  Protection  of  the  Laws, 
discriminations  in  selecting  may  be  made,  but  not  against  race  or  color.    Const.,  §  92o» 
selection  of,  a  ministerial,  not  a  judicial,  act.    Const.,  g  947. 

JUST  COMPENSATION.    See  Eminent  Domain, 

JUSTICES  OF  THE  PEACE. 

'may  be  authorized  to  try  offenses,  but  it  niust  not  impair  i^e  right  to  a  jury  triaL 

Const.,  §  2589.  . 

must  have  jurisdiction  of  subject-matter  and  person.    Const,  §  2540. 

E. 

KENTUCKY. 

Virginia  and  Kentucky  compact,  see  Constitutional  Law,  4. 

acts  of,  violating  this  compact,  are  void.    Const.,  ^  198,  198. 
Bank  of  the  Commonwealth  of  Kentucky,  nature  of.    Comt.,  §§  544,  546,  555; 

LAND. 

right  to,  includes  what;  rights  of  restored  disseisee.    Const.,  gg  194-95. 

public,  disposal  of  and  sovereignty  over  by  congress  siBe  Contftitution  of  the  United 

States,  8,  1. 
law  of  the,  see  Due  Process  of  Law. 
laws  directing  sale  of,  see  Legislative  Power,  6. 

LAW  OF  I^fATIONS.    See  Conftlcl  of  Latos;  Consuls  and  Ministers;  Foreign  Laws, 

1.  In  Gbnekal. 

as  to  treaties,  see  Constitution  of  the  United  States,  18. 

a  sovereign  is  exempt  from  arrest  in  a  foreign  territory.    Const,  §  8180. 

also  foreign  troops  passing  through  the  country  by  permission.    Const.,  g  8182. 
such  passing  is  a  quasi  act  of  war,  and  entitles  them  to  war  privileges  onfy. 
Const.,  §  8188.  w   i 

but  ships  of  war  are  not  subject  to  this  rule.    Const.,  §  8184. 
is  the  law  of  nature ;  applies  to  states.    Const.,  g§  8187-88. 
the  common  is  not  one  of  the  dource^  of.    Const.,  §81^9. 
governs  all  nations ;  is  part  of  the  law  of  the  land ;  niay  be  modified  by  a  dhgla  power 

as  to  its  own  subjects  only.    Const.,  ^  3190-98. 
duties  of  states  as  to  preservation  of  peace.    Const.,  g  8209. 
reprisals  are  not  allowed  by  the,  except.    Const.,  S  8214. 
duration  of  authority  of  public  agent.    Const.,  g  8219. 
in  boundary  questions,  the  decisions  of  the  political  dep&rtment  are  followed  by  the 

judiciary.    Const.,  S  8220. 
the  right  of  expatriation  is  given  by  the,  and  not  by  the  common  law.    Const.,  §  8281« 
aliens  may  voluntarily  enlist  by  the.    Const.,  §  3222. 
the  bad  faith  of  the  sovereign  does  not  affect  subjects.    Const.,  %  8228. 
who  are  not  alien  enemies.    Const.,  §  8224. 
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LAW  OF  NATIONS,  In  Qjcserai,— Continued. 
has  no  common  tnbonal.    Goost.,  §*82d5. 
debts  due  thoee  who  remained  American  citizens  after  the  Revolution  remained  in  force. 

Const.,  g  3326. 
in  citisett  of  one  government  can  obtain  redress  against  a  foreign  state  only  through  his 

own  government.     Const.,  §  8229. 
the  decisions  oi  naitions  fixing  their  boundaries  bind  their  subjects  and  the  world. 

Const.,  §  8381. 
power  of  a  government  to  deny  right  of  action  on  the  contracts  of  its  subjects.    Const.  ^ 

§8282. 
the  courts  cannot  recognize  a  foreign  nation  until  the  political  power  has  done  so. 

Const.,  §  S44e. 

2,  Duties  of  NKtrntALB. 

the  govemihent  owes  tc»  evety  oths^  friiBudly  nation  the  duty  to  compel  its  citiizens  to 
abstain  from  encouragement  of  rebellion.    Const.,  §^  8178,  8175. 
a  contract  to  convey  land  in  Texas,  in  consideration  of  money  loaned  to  assist  in 
establishing  her  independence,  before  her  independence  was  here  acknowl- 
edged, is  void.    Const,  ^  8178.  8177. 
the  subsequent  acknowledgment  of  her  independence  did  not  validate  the  con* 
tract.    Const. ,  §  81 78. 
has  the  constitutional  power  to  oontrol  intercourse  with  other  nations,  and  bind  its 
citizens  thereby.    Const.,  §81 78^ 
the  federal  courts  had  no  jurisdiction  over  a  foreign  armed  vessel  of  a  friendly  power 
putting  into  a  federal  port  by  stress  of  weather,  thodgh  her  ownership  is  asserted 
pj  American  citizens.    Const,  g§  8174,  8184-86. 
no  inquiry  should  be  nmde  as  to  the  title  to  the  vessel.    Const.,  g  81S6, 
the  government  was  not  liable  for  refusing  a  cleatanoe  certificate  to  a  Prussian  vessel 

from  New  Orleans  during  the  civil  wat.    Const.,  §  8204. 
required  of  the  United  States 'strict  neutrality  between  ^flpahi  and  Buenos  Ayres  duriiig 

tne  war  between  them.    Const.,  §  8210. 
sale  of  war  ship  by  belligerent  to  neutral,  void.    Const,  g  8211. 

ship  of  one  belligerent  cannot  be  libeled  by  the  other,  in  a  federal  oonrti    Const,  88213. 
rules  of.    Const,  %  8216. 

8.  Rights  of  Bblliobrbnts. 

one  may  confiscate  the  property  of  the  other.    Const,  g  8218. 
the  ^nemy*s  goods,  found  on  a  friendly  vessel,  are  prize  of  war.    Const,  §  8216. 
stated.    Const,  §  8211 

the  colonjr  of  Virginia  had  the  rlj^^ht  to  confiscate  debts  due  by  its  citizens  to  British 
subjects,  after  the  Declaration  of  Independence.    Const.,  §  8227. 
^ffe^t  of  the  treaty  of  peace,  to  reinstate  such  debts.    Const,  §  S22S, 

4  Intbbnational  Ownkrship  or  AiTTHORrrT  ON  FoRBiGK  SoiL.    See  mipra. 

no  nation  is  bound  to  recognize  in  its  own  territory  the  right  of  aiiotner  to  its  slaves. 

Const,  §  8194. 
when  it  may  interfere  on  behalf  of  its  subjects.    Const,  §8128. 
no  nation  has  any  rights  whatever  in  a  foieign  county.    Const,  gg  8200,  8202. 
an  officer  has  no  right  to  enter  foreign  territory  to  taike  property.    Const,  g  8201. 
a  sovereign  is  exempt  from  arrest  in  a  foreign  country.    Const,  g  8180. 
also  foreign  troops  passing  through  by  permission.    Const,  §  8182. 

'  0.  NATfONAL  SovERKiOMTr  AND  PROPSIBTOBSHIP.    See  CoMtitutioH  of  the  UtHM  states, 
2,  9. 
each  nation  has  exclusive  jurilldietion -within  its  own  limits.    Const,  g  819$. 
foreigners  are  subject  to  local  laws,  and  certain  disabilities.    Const,  ^  8187,  8109. 
the  municipal  law  of  other  countries  cannot  controL    Const,  g  8190. 
extend  to  annexed  territory.    Const,  g^  8205-4. 
rule  as  to  ceded  territory.  «<}onst,  gg  tt297-8. 
is  destroyed  by  conquest.    Const,  gg  8217-18. 

6.  ItiofiTS  ON  THE  High  Seas. 

each  nation  has  a  community  of  jurisdiction  on.    Const.,  g  8195. 

LAW  OF  THE  LAND.    See  Constitution  of  the  United  States,  15;  Due  Process  of  Law. 
means  '*due  process  of  law.*'    Const,  g  2529. 

LAWS,  ENACTMENT  OF.    See  Statutes. 

LEGISLATIVE  JOURNALS.    See  Construction  ofStatutes,  8. 
consulted  by  the  courts,  when.    Const,  gg  2686-90. 

LEGISLATIVE  POWER.    See  BOU  of  Attainder;  CdnstttutioH  of  United  Static,  8;  JBso 
Post  Facto  Laws;  Statutes, 

1.  Ik  Gbnerau 

passage  of  act  affords  presumption  that  condition  precedeni  existed.    Const,  g  60. 
what  territory  shall  be  included  in  a  city  is  a  question  of.    Const,  S  808. 
as  to  general  power  of  the  state,  see  ConstitiUian  of  the  United  States^  9. 
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LEGISLATIVE  POWER,  In  General  —  Continued. 

in  exercise  of  police  power  may  confer  same  power  on  private  corporation  as  on  munici- 
pal corporation.    Const,  g  757. 
exclusive  privileges  may  be  granted  to  persons  or  corporations.    Const,  g  758. 
when  the  legislative  power  exists,  the  iegisiature  is  sole  judge  of  matters  of  expediency. 

Const,  §  1854. 
motives  of  legislators  not  inquired  into  in  a  private  contest    Const,  §  1809. 
a  grant  of,  confers  all  powei-s  to  accomplish  the  end.    Const,  §  2150. 
future  legislature  cannot  be  .bound,  except  so  far  as  is  implied  in  the  power  to  make 
contracts  which  are  inviolable.    Const,  §  2258. 
nor  as  to  taxation.    Const,  ^§  2204,  2380. 
congress  may  enipower  the  courts  to  alter  form  of  process,  etc    Const,  §  3486. 

8.  Encroachments  on  Executive. 

act  submitting  claims  against  the  United  States  to  the  solicitor  of  the  treasury,  upheld* 
Const,  §  2433. 

8.  Compared  with  Judicial  Power. 

inherent  powers  and  natural  limitations  of,  what.    Const,  g  584. 
Connecticut  legislature  has  always  granted  new  trials.    Const,  §  594^ 
granting  new  trial  wholly  judicial.    Const,  §  595. 

valid  acts;  for  settling  accounts  of  state  debtor,  without  notice,  and  ]irovidiiig  for  lien 
on  his  property.    Const.,  §  105. 
when  the  powers  of  government  are  not  clearly  separated,  the  legidature  may 
exercise  judicial  power.    Const,  §  1888. 
void  acts. 

qtUBre,  whether  act  correcting  decision  of  court  is  valid.    Const,  g  588. 

4.  Irrepsalable  Laws.    See  Obligation  of  Contracts,  4,  €• 
act  cannot  bind  subsequent  legislature.    Const,  g  57. 

■  5.  Declaratory  Laws. 

construction  of  existing  statute  void  as  to  the  past,  but  valid  as  to  the  future.    Const, 

g§  97,  98. 
act  declaring  former  law  unconstitutional,  of  no  e£fect    Const.,  §  99. 
law  declaring  that  a  certain  act  did  not  repeal  another  is  an  exercise  of  judicial  power* 

Const,  gg  2996,  8012. 

6«  Laws  Directing  Sai^  of  Land. 

private  act  authorizing  sale  by  order  of  court,  to  pay  debts,  valid.    Const,  g  108. 
see  Ward  v.  New  Eng.,  etc.,  Co.,  1  CliflP,  565.    Const.,  g  2803. 
an  act  directing  such  a  sale  for  a  debt  due  the  state,  upheld.    Const,  gg  1885-44. 
act  authorizing  trustee  to  sell,  held  valid.    Const,  g  2417. 

federal  courts  do  not  follow  the  decisions  of  state  courts  under  such  laws.    Const. 
g8064. 

.  7.  Delegation  op. 

railroad  commission  to  fix  rates  may  be  appointed.    Const,  g§  104,  2.1 49« 

8.  Retrospective  Laws.    See  Ex  Post  Facto  Laws;  Vested  Rights, 

void  deed  or  grant  may  be  confirmed.    Const.,  ^  100. 

so  of  void  sale  by  foreign  or  domestic  executor.    Const,  gg  101,  102. 

distinction  between,  and  ex  post  facto  laws.    Const,  gg  588,  589. 

laws  setting  aside  probate  decree  and  ordering  re-trial  are.    Const.,  g  690. 

Connecticut  legislature  has  always  exercised  power  to  grant  new  trials.    Const.,  §  594. 

in  form,  but  applying  only  to  future  cases,  are  not.    Const.,  gg  599,  601. 

the  only  limitation  on  state  power  to  pass,  is  that  they  shall  not  be  ex  post  facto  or  im- 

.    pair  contracts.    Const.  §g  571,  608-7,  689,  640,  64t. 

extreme  provisions  of  Missouri  constitution  as  to  disloyalty  commented  on.    Const., 
vol.  6,  pp.  278,  279. 

are  not  void  unless  made  so  by  constitutional  provision ;  retrc^pective  provision  of  oon* 
stitution,  valid.    Const.,  g  63d. 

are  laws  impairing  vested  rights,  creating  new  obligations,  duties  or  disabilities  in  re- 
spect to  past  transactions.    Const,  g  642. 

void  in  New  Hampshire  by  the  constitution."  Const,  g  644. 

law  supplying  defects  of  registry  of  deeds,  valid.    Const.,  g  645. 

law  seeking  to  defeat  rights  acquired  between  its  passage  and  approval,  void.    Const , 
g646.  ... 

exempting  territory  from  debts  contracted  before  its  annexation,  valid.    Const,  §  647. 

laws  directing  municipalities  to  pay  just  claims  not  legally  binding  through  informal* 
ity,  valid.    Const,  §  64$.  . 

allowing  unsuccessful  defendant  in  ejectment  his  Improvements,  are.    Const,  g  649^ 

IJBERTT.    See  Due  Proce98  of  Law, 

LICENSE.    See  Liquors.    . 

the  power  to,  mcludes  power  to  prohibit    Const,  g  1501. 

<  ■ 

LICENSE  FEES.    See  Regulation  of  Commerce,  6. 

of  non-residents,  higher  than  required  of  residents,  void.    Const.,  g  6S6« 
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LIEN.    See  Obligation  of  Contracts,  1. 

law  giving,  for  work  done  prior  to  its  passage,  is  valid.    Const.,  §§  1645-46. 

what  a  '*  correct  description '*  of  lana;  notice  of,  when  sufficient;  bow  lost.    Const.. 

§§  1647-49. 
acts  pledging  revenue  of  public  works  to  payment  of  bonds  create. a.    Const,  §  1709. 

LIFE.    See  Due  Process  of  Law,  8.         ' 

LIMITATIONS.    See  Construction  of  Statutes,  19 ;  Obligation  of  Contracts,  7 ;  Statute  of 
Limitations. 

LIQUORS. 

states  may  regulate  sale  of.    Const.,  §  808. 

and  a  city  mav  tax  sale  of  that  not  there  manufactured.    Const.,  §  851. 
taxation  of  sale  of,  not  unconstitutional,  unless  confined  to  those  brought  from  other 

states.    Const.,  §  1894. 
liquor  licenses  or  taxes  are  valid,  if  there  be  no  discrimination  in  favor  of  local  prod- 
ucts.   Const.,  §g  1402,  1408. 
if  congress  authorizes  importation  of,  no  state  can  prohibit  it.    Const.,  §  1488. 
the  states  can  prohibit  the  sale  at  retail  of  imported,  without  a  license.    Const.,  §g  14S6, . 

1481-1518. 
when  congress  has  not  directly  acted,  a  state  may  prohibit  the  sale,  in  the  original  pack« 
age,  of  liquor  imported  from  another  state.    Const.,  §§  1485-86. 
and  on  the  ground  that  it  is  not  an  '*  import,''  and  that  a  state  may  tax,  without 
discriminating,  the  products  of  other  states.    Const.,  gg  1498-94. 
state  ]aws  regulating  sale  of,  are  purely  regulations  of  internal  commerce.    CooBt., 
g§  1505, 1507. 

LITERAL  CONSTRUCTION.    See  Construction  of  Statutes. 

LOCAL  OFITON  LAWS. 

states  may  regulate  sale  of  liquors.    Const.,  §  802. 

laws  giving  municipalities  the  discretion  to  prohibit  such  sale  are  valid.    Const, 
gl496. 

LOCAL  SELF-GOVERNMENT.    See  ConstUution  of  the  United  States. 

LOTTERIES. 

a  franchise  to  raise  public  money  by,  may  be  limited  as  to  the  time  of  its  exercise. 

Const.,  §  1858. 
charter  of  lottery  company  is  not  a  contract,  and  may  be  repealed.    Const.,  §  216i»* 

Contra,  §  2215. 

LOUISIANA. 

jurisdiction  over  certain  public  quay  in,  is  in  state.    Const,  g  889. 

effect  of  acts  of  admission.    Const.,  §  476. 

ordinance  of  1787  was  superseded  by  the  state  constitution.    Const,  §477. 

M. 

MANDAMUS. 

to  poutmaster-general,  lies  to  enforce  ministerial  duty.    Const.,  §  6. 

lies  from  federal  supreme  to  district  court,  to  return  prisoners  to  state  authorities. 

Const.,  g  986. 
to  compel  municipal  corporation  to  pay  judgment.    Const.,  gg  1868,  1882. 
tax  may  be  ordered  paid  in  lawful  money.    Const,  g  1894. 

MANDATORY  STATUTES.    See  Construction  of  Statutes;  Statutes, 

MARINERS.    See  Regulation  of  Commerce,  2,  f. 

MARITIME  LAW.    See  Admiralty  Jurisdiction;  Regulation  of  Commerce, 

master  of  foreign  ship  in  American  ports  is  the  representative  of  the  vessel  and  its 

owners.    Consuls,  g  16. 
acts  of  congress  as  to  papers  of  foreign  ships.    Consuls,  g  88. 
act  of  17  and  18  Vict,  ch.  104,  g  279.    Consuls,  g  84. 
as  to  powers  of  consuls,  etc.,  over  seamen  and  snips,  see  Consuls  and  Ministers,  4. 

MARRIAGE. 

between  whites  and  blacks,  may  be  prohibited.    Const,  gg  854-55. 

See  Equal  Protection  of  the  Laws, 
not  within  the  provision  as  to  ** full  faith  and  credit*'    Const,  g  895. 
in  one  state,  made  expressly  to  violate  penal  laws  of  another,  void  in  the  latter.    Const., 

g895. 

foreign,  not  presumed  valid,  when  no  proof  of  foreign  law.    Const,  g  3121. 

MARTIAL  LAW.    See  Courts  MaHial. 

MARYLAND. 

constitution  or  laws  do  not  deny  equal  privileges  to  colored  persons.    Const.,  g  858« 

848 


Mas.]  index.  [Nav» 

MASSACHUSETTS. 

leg^ldature  has  power  to  grant  excltisiTe  bridge  franchise.    Coii«t.»  §  2078. 

MAST£!R.    S6e  Matifime  Law;  Regulation  of  Commeroe. 

MICHIGAN. 

construction  dt  constitutional  provisions  of.    Ck>n8t,,  §§  2618-18^ 

MIGRATION  OF  PERSONS. 

clause  historically  considered  and  construed.    Const.,  §  1337* 

MILITIA.    See  Constitution  of  the  United  States,  8,  e;  4. 

MINISTERS.    See  Consuls  and  Ministera. 

MISCEGENATION.    Seo  Marriage. 

MISSISSIPPI. 

provision  of  constitution  as  to  non-introduction  of  slaves  held  dkectory.    Const,  §  56» 
act  of  admission  construed.     Const,  ^  t99* 

MISSOURI. 

territory  now  occupied  by,  formerly  governed  by  the  civH  law,  as  modified  by  Spain. 

Const.,  ^  589,  p.  234. 
'*  Cottey  Act"  in  conflict  with  federal  constitution.    Const,  g  1677. 
conistruction  of  constitutional  provision  for  release  of  lien  on  railroad.    Const,  §§2000* 
2602. 
for  sale  of  railroad    Const,  g  260t. 
for  establishment  of  schools.    Const.,  ^  2599. 
as  to  changing  town  to  city.    Const. «  g  2008* 
as  to  aiding  railways.    Const.,  gg  2604-5. 

MlBSOURI  COMFROUISB." 

groutKls  on  which  held  void.    Const,  g  941. 
MONEY.    See  Constitution  of  the  United  States,  8,  b,  r;  5,  f,  g. 

MONOPOLIES. 

defined ;  prants  of,  void.    Const,  gg  785-80,  2071-78. 
histoiy  of;  common  If^w  doctrine.    Const.,  §  787* 

MORTGAGES. 

de  not  pate  the  title,  bt|t  only  A  lien ;  so  In  PennsylirtiniiL    Const,  gg  4l2--4lt 

have  no  situs  except  at  their  owner's  domicile.    Const.,  g  444. 

law  forbidding  sale  on  for  less  than  two-thirds  of  appraisal,  and  extending  period  of 

redemption,  void.    Const,  gS  1622-28«  ia50-56< 
pass  legsd'  title,  at  common  law,  but  in  trust  for  payment;  upon  payment  a  trust  to  the 
mor);gagor  results*    Qonst.,  g  1658. 

MUNICIPAL  BONDS.    See  Obligation  of  Contracts,  2. 

the  power  of  taxation  cannot  be  withdrawn  until  bonds  are  paid.    Const,  §  1881. 

MUNICIPAL  CORPORATIONS. 

diTision  of,  no  effect  on  liability.    Const,  g  110. 

a  6tate  legislature  may  determinei  what  territory  shall  be  mcluded  in  a  ci^,  so  that  it 

shall  pay  city  taxes.     Const.,  g  898. 
after  jildgment  against,  mandamus  lied  to  compel  taxation,  when.    Const,  §  1868. 

2.  Constitutional  Law.    0ee  Obligation  of  Contracts,  1,  2. 

act  distributing,  among  tax-payers,  property  exacted  from  them  by  taxation,  is  valid. 

Const,  g  118. 
limitations  on  power  to  tax.    Const,  §g  1859-61. 

provisions  as  to  uniformity  of  taxation  do  not  apply  to  municipal  taxation.    CoiiBt» 
g  2691. 
nor  to  special  assessments,  when.    Const.,  g  2590. 

8.  Ordinancbs  and  By-Lawb. 

conflicting  with  act  of  congress,  void;  if  not  conflicting,  such  act  does  not  affect  pen- 
•    ftlty  of  ordinance.    Const.,  g  254» 

N. 

NATIONAL  BANS:a    1^  Constitution  <^  the  United  States,  8,  g;  TaaxUion* 

NATURALIZATION.    See  Constitution  of  the  United  States,  8,  T. 

NAVIGABLE  "WATERS.    See  Regulation  of  Commerce,  2. 

what  not  a  navigable  river  leading  into  the  Mississippi    Const,  g  209. 
right  of  eminent  domain  of  state  in  shores  and  bed,  as  to  public  and  other  lands.   Const, 
gg  805-806. 
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NAVIGABLE  WATERS  —  Continued. 

light  of  navigation  on  intarnal  state  :9tream  wholly  under  legislative  control.    Ck>nst., 
/  §  1208. 

constitutional  provision  as  to  free  rivers  construecl    Ck>n8t.,  g§  1824,  9607. 

when  rivers  oooeidered ;  how  navigabiiity  proved.    Const..  g§  8138-^4. 

effect  of  natural  falls  on  river  above  them.    Const,  §  8158. 

NAVIGATION.    See  JRegulation  of  Commerce,  2. 

NEGROES.    See  EgucU  Protection  of  the  JLoivs;  FHvileges  and  Immunities  of  Citizens; 
Suffrage. 

NEX7TRAL.    See  Law  qf  Nations. 

NEW  STATES. 

admission  of,  s^  Constitution  of  the  United  States,  9,  b, 

NEW  TRIALa 

laws  grantinff,  not  ex  post  facto.    Const,  §g  568,  582-99. 
Connecticut  legislature  has  always  granted.    Const.,  §  594. 
granting,  is  wholly  a  judicial  power.    Const,  §  595. 

NULLIFICATION. 

the  Virginia  and  Kentucky  re8<^utioiis;  assertions  of  Madison;  proclamation  of  Presi- 
dent Jackson.    Const,  ^  188,  p.  85. 

NUISANCE. 

public,  enjoined  when  irreparable  injury  to  individual  interests  will  follow.    Const , 

private  action  for  special  damage  lies.    Const.,  §  1205. 
decree  for  abatement  of,  cannot  be  executed  after  nuisance  legalized.    Const,  §  1206^ 
private  citizen  cannot  himself  prosecute  for  a  public,  except  when  it  is  a  private  nui- 
sance to  him.    Const,  §  8181. 

O. 

OBUOATION  OF  CONTRACTS.    See  Legislative  Power;  Vested  Rights. 

1.  Ik  GSMBIIAL. 

S.  OOMTRACTS  BT  THX  STATB. 

8.  Statc  Imsolvknt  I^awb. 
4.  Laws  Affctimo^  CoRPORAnoira. 
6.  Exemption  from  Taxation. 
0.  CBAMOive  BmBniM. 

7.  LUCITATXON  LAITS. 

1.  In  Gbnbiul. 

a.  Miscellaneous, 

division  of  city  has  no  effect  on  private  contracts.    Const,  §  110. 

duty  of  court  to  avoid  law  impairing,  is  imperative.    Const,  §  204. 

congress  cannot  authorize  action  by  attorney-general  on  cause  of  action  belonging 

to  a  cor|>oration.    Const,  S  242. 
the  prohibition  affects  only  the  states,  and  not  congress.    Const,  §  1680.  See  §  1706. 
effect  of  admission  by  a  state  in  a  compact  with  another.    Const,  §  282. 
state  cannot  impair  implied  contract  with  non-resident  bondholders  by  taxing  the 

bonds.    Const,  g  444. 
no  political  change  in  a  government  annuls  a  compact  with  another  power  or  with 

individuals.    Const,  ^  8148. 
marriage  is  not  within  this  provision.    Const.,  §g  892, 1728-25. 
contracts  relating  to  slaves  not  impaired  by  the  thirteenth  amendment    Const, 

§^  1691-98.    See  §§  1594,  1040. 
and  cannot  be  impaired  by  legislation.    Const,  §^  1094-95. 
laws  requiring  the  payment  of  taxes  on  antecedent  contracts  are  void.    Const, 

g  1041 
a  law  forbidding  sales  under  prior  mortgages  for  less  than  two-thirds  of  appraised 

value,  and  creating  or  extending  the  period  of  redemption,  is  void.    Const, 

§g  1622-28,  10^0-55,  1007,  1754^56,  1758. 
BO  of  a  law  as  to  antecedent  judgments.    Const.,  §g  1624,  1050-58. 
but  a  law  forbidding  sale  within  one  year  unless  a  certain  price  be  obtained,  valid. 

Const,  g  1757. 
congress  mav  repeal  a  xesolution  referring  claims  to  certain  officer,  his  decision 

having  no  binaing  force.    Const.,  g  1909. 
a  state  constitutional  provision  increasing  debtor's  exemptions,  so  as  to  affect  exist- 
ing judgment  lien  or  contract   void.    Const.,  g§  1625,  1628-29,   1058-08. 
1064-71. 
immaterial  that  such  constitution  was  sanctioned  by  congress.    Const. ,  §  1626. 
act  for  payment  of  taxes  in  gold,  formerly  payable  in  lawful  money,  valid.    Const, 

g  1752. 
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imprisonment  for  debt  may  be  abolished ;  it  is  not  a  remedy,  but  a  punishment. 

Const.,  g^  166S,  2008-10. 
history  of  the  contract  clause.     Const.,  §  1670. 
laws  validating  void  contracts  are  not  unconstitutionaL    Const.,  §§  1616,  168Ch85« 

See  §§  1782, 1749-50. 
informal  conveyances  may  be  legalized.    Const,  ^§  1749-50,  1848-51. 
a  law  that  the  estoppel  to  deny  a  landlord's  title  should  apply  to  lands  h^d  to  be 

without  the  rule,  neld'valid.    Id. 
as  to  retroactive  laws,  see  Vested  Rights, 
law  discriminating  against  taxes  levied  to  pay  judgments  on  bonds,  void.    Const., 

law  of  congress  limiting  canal  tolls,  thereby  affecting  bondholders*  rights,  void. 

Const.,  §  1697. 
Confederate  money  contracts;  constitution  impairing,  void.    Const,  §§  1698, 1700. 
but  the  contract  may  be  void  for  illegal  consideration.    Const.,  g  1699. 
judgment  by  default  on  contract  for,  may  be  corrected.    Const,  g  1701. 
Virginia  act  confirming  rights  to  church  property,  valid.    Const.,  §  1747. 
laws  in  force  before  the  contract  is  made  are  valid.    Const.  §  1738. 
constitutional  provision  throwing  burden  of  proof  on  plaintiff  in  actions  on  bills, 

to  show  that  they  were  not  used  in  aid  of  rebellion,  held  void,  as  impossible. 

Const.,  §  1705. 
degree  of  impairment  immaterial.    Const,  §g  1735-86. 

one  test  is  whether  the  value  of  the  contract  has  been  lessened.    Const.,  §  1787. 
act  of  congress  making  treasury  notes  legal  tender  is  valid.    Const.,  §  170i8. 
a  lien  may  be  divested  by  provisions  of  the  very  law  creating  it.    Const,  §  1707. 
a  penalty  or  forfeiture  may  be  remitted.     Const,  §  1710. 
betterment  acts  giving  defendant  in  ejectment  a  lien  for  his  improvements,  are 

valid.    Const.,  §  1711. 
act  for  summary  removal  of  trespassers  on  Indian  lands  held  valid.    Const,  §  1712. 
confiscation  by  Confederate  States  of  debts  due  from  state  to  United  States  citizens, 

void.     Const,  §  1714. 
appropriation  of  assets  of  insolvent  bank,  in  violation  of  pledges  as  to  the  setting 

apart  of  the  capital,  void.    Const,  gg  1715,  1717, 
railway  aid  by  municipalities  may  be  authorized.    Const,  §  1726. 

when  there  is  a  '*  contract  **  between  a  county  and  a  railway.    Const,  §  1737. 
authorizing  insolvent  to  convey  clear  title,  void  aa  to  mortgagees.    Const,  S  1731, 
action  on  bills  of  association  not  authorized  to  issue  them  may  be  given.    Const, 

§1782. 
in  Virginia,  bv  ancient  practice,  interest  on  existing  contracts  may  be  lessened. 

Const,  §1783. 
acts  prior  to  constitution,  valid.    Const,  §  1789. 
«.  act  allowing  bankrupts  the  exemptions  allowed  by  state  laws,  valid.    Const,  §  1746. 
act  of  Dominion  of  Canada,  lowering  rate  of  interest  on  bonds  payable  in  New 

York,  though  impairing  the  obligation  of  the  contract,  is  yet  valid,  as  a  bank- 
ruptcy law  and  as  a  foreign  law.    Const,  §  1753. 
act  providing  that  judgment  debtor  may  set  off  claim  obtained  since  rendition  of 

judgment,  valid.    Const,  g  1762. 
bills  of  review  of  judgments  obtained  by  forgery  may  be  authorized.    Const, 

§1768. 
contracts  may  be  affected  in  many  ways,  and  their  value,  so  long  as.  the  obligation 

of  performance  remains.    Const,  ^1831. 
the  laws  of  an  independent  republic,  like  Texas  before  her  admission,  are  not 

within  this  provision.    Const,  ^  1775,  1838,  1884. 
impairing  the  obligation  is  forbidden,  but  not  impairing  the  contract  itself.    Const » 

g  1948. 
a  law  forming  part  of  the  obligation  of  a  contract  is  capable  of  repeal;  but  such 

contract  is  not  affected.    Const,  g  1S>47. 
this  provision  compared  with  the  legal  tender  clause.    Const.  §  1955. 
contracts  may  be  modified  by  legal  construction.    Const,  g  1902. 
the  Revolution  did  not  affect  contracts  and  property  rights.    Const,  §  2116. 
analogy  of  insolvent  laws.    Const,  g  2184. 
cases  illustrating  the  prohibition  considered.    Const,  §  2186. 
in  the  exercise  of   eminent   domain  fraQchises   may  be  extinguished.    Const. 

§2190. 
b.  What  are  contracts;  what  not.    See  post,  2,  b ;  4,  b. 
compacts  between  states.    Const,  gg  205-6,  1729-30. 
those  affecting  property,  or  some  object  of  value,  only.    Const.,  §  1673. 

or  legal  rights,  enforceable  in  the  courts.    Const,  §  2099. 
defined.    Const,  gg  1673,  198S,  1982. 
how  far  judgments  are.     Const,  §  1703. 
an  act  making  award  in  condemnation  of  lands  conclusive,  not  a  contract;  act 

giving  appeal,  valid.     Const,  g  1704. 
liens  under  the  maritime  law  are.    Const,  g  1708. 
acts  pledging  the  revenue  of  public  works  to  the  payment  of  bond%  are.    Const, 

§  1709. 
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act  requiring  officers  of  bank  to  collect  its  assets  and  devote  them  to  certain  pur- 
poses, creates  a.    Const.,  §^  1716^17. 

trustees  may  be  discharged,  unless  vested  rights  affected.     Const,  §  1718.  * 

whether  ordinary  debts  protected.    Const,  §  1722. 

marriage  is  not  a,  but  a  status.    Const,  S  1725. 

after  municipal  vote  to  aid  railway,  but  Before  subscription,  none.     Const.,  §  1737. 

the  right  to  an  office  in  a  college  is  a,  and  removal  voia.  Const.,  §  1728.  See  post, 
2,  c 

municipal  aid  law  for  tax  to  be  levied  on  all  property,  not  a ;  taxation  may  be  con- 
fined to  real  estate.    Const,  §  1784. 

a  summary  proceeding  affecting  only  the  possession  cannot  be  said  to  affect  a  con- 
tract relating  to  the  title,  when.    Const,  §  1745. 

laws  for  issuing  executions,  selling  under  mortgages,  etc.,  are  part  of  the  contract 
Const,  §g  1U22-28,  1650-55, 1667, 1754-60. 

laws  are  part  of.    Const,  §  1877.         .     . 

camiot  consist  in  a  proviso  of  an  unconstitutional  law.    Const,  $J  55. 

what  are  contracts  by  the  state,  see  post,  2,  b. 

distinction  between  an  office  and  a  contract.    Const.,  §  1830. 

the  debt  is  deemed  created  at  the  time  the  contract  is  made.    Const,  §  1888. 

those  made  for  the  benefit  of  others  as  well  as  the  promisee  incluaed.  Const, 
^2114. 

contracts  affecting  other  than  property  in  the  strict  sense  included.    Const.,  §  2115« 

sovereign  political  power  not  made  the  subject  of.    Const,  g  2265. 

how  far  contracts  of  exemption  from  taxation  can  be  made  by  the  state  with  cor- 
porations, see  post,  5. 

they  may  be  either  executed  or  executory.    Const,  §  2276. 

characteristics  of  laws  which  are.    Const,  %  2287. 

C,  A  " law,'^  what. 

Arkansas  constitution  of  1868,  forbidding  suits  on  contracts  for  sales  of  slaves, 

void.    Const,  §  1686. 
Georgia  constitutional  provision,  increasing  exemptions,  void*    Const.,  §  1661« 
any  state  constitution.    Const,  ^  1740,  lUlO. 

including  those  adopted  under  reconstruction  acts.    Const.,  g§  1742-43. 
is  one  made  subsequent  to  the  contract    Const,  g  1970. 
it  ia  the  effect,  not  the  terms,  of  the  law  that  is  material.    Const,  g  1976. 

d.  "  Obligation,'*  what 

is  the  law  which  binds  the  parties  to  perform.    Const,  gg  1648, 1678,  1675,  1879» 

1904,  193S,  1969,  1977,  1982. 
applies  to  the  essentials,  and  not  to  the  form.    Const,  g  1656. 
the  existing  remedy  is  part  of.    Const,  gg  1620,  1664-66,  1671. 
is  the  means  of  enforcement ;  any  law  tending  to  weaken  this,  is  void.    Const., 

g  1674. 
the  judicial  construction  of  statutes  becomes  a  part  of.    Const,  g§  1685-86, 1687-08. 
what  law  is  meant,  as  part  of  the  obligation ;  conflict  of  laws.    Const,  gg  1944-45* 

is  the  municipal  lex  loei  contractus.    Const,  §g  1945-46, 1967, 1978. 
is  the  legal  right  each  vests  in  the  other  by  making  the  contract     Const,  g  1959. 
remains  the  same  everywhere,  but  the  remedy  vanes.    Const,  g  I960* 
is  the  legal  and  civil,  not  the  moral,  oblifcation.    Const.,  g  1968. 
the  contract  may  have  only  a  qualified  obligation,  by  pre-existing  law.    Const^ 

g  1979. 
whether  the  law  becomes  part  of  the  contract    Const,  g  1989* 
not  identical  with  remedy.    Const,  g  1992. 
includes  the  value  of  the  contract.    Const.,  g  2188.* 

e.  Impairing,  what. 

state  law  declaring  void  contract  valid,  not.    Const.,  g  1682. 

impairing  a  contract,  and  impairing  its  obligation,  distinguished.    Const,  g  1942. 

state  insolvent  laws  not.  seepo^^  8,  g  2184. 

nor  abolishing  imprisonment  for  debt.     Const,  ^§  1668,  2008-10. 
diminishing  the  value  of  contracts  by  legislation,  is.    Const,  g  2188*  i 

2.  Contracts  by  the  State. 
a.  In  general. 

a  state  has  inherent  power  to  make  contracts.    Const,  g§  2250,  2256. 

a  state  may  by  law  make  a  contract  which  subsequent  laws  cannot  impair.    Const. 

§Sg  1764,  1799,  1824,  1907-8. 
but  where  the  law  is  a  public  one,  involving  public  rights  and  welfare,  it  may  be 

repealed.    Const,  gg  1766,  1800.  i 

see  post,  4,  b. 
a  law  requiring  tax  title  claimant  to  give  notice  to  possessor,  passed  after  tax  sale 
imder  a  law  providing  for  a  deed  in  three  years  without  notice,  is  valid.    Const, 
gg  1771,  1821.  I 

a  state  legislature  may  authorize  the  sale  of  land,  conveyed  by  the  state,  to  satisfy 

a  state  debt    Const.,  gg  1776-77,  1887-44. 
in  an  act  giving  a  lien  to  the  state,  there  is  no  contract  that  only  judicial  remedies  ! 

.  wiU  be  resorted  ta    Const,  gg  1777,  1839. 
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deeds  not  formally  executed  may  be  cured,  though  a  void  conveyance  be  made 

valid.    Omst.,  g§  184S-^1, 174»-50. 
where  a  license  to  raise  money  for  public  purposes  by  a  lottery  has  becooie  obsolete 
by  non-user,  an  act  limiting  its  exercise  to  a  certain  period  is  valid.    Const, 
§S  1781,  1852-59. 
a  city  cannot  tax  its  own  debts,  so  as  to  retain  part  of  the  stipulated  interest 
Const.,  g§  1782-^8,  1854^1. 
the  power  of  state  taxation  exists  only  after  such  interest  has. been  paid,  when 

it  is  like  other  property,  taxable.     Const.,  §g  1861^-6(1. 
authorities  examined.    Const.,  g  ISO*!. 
provision  in  funding  law,  that  no  bonds  not  held  valid  by  state  supreme  oourt  should 

be  funded,  is  valid.    Const.,  §^  1784,  1862. 
all  laws  so  limiting  municipal  taxing  power  as  to  impair  contraots  are  invalid. 

Const.,  p^  1864,  1876-1882. 
the  prohibition  applies  to  state,   municipal  and  individual  contracts     Const, 

gg  1786,1867. 
a  refunding  plan,  by  which  lots  s^re  drawn  as  to  whether  payment  is  to  be  made  in 

one  or  fifty  years,  is  void.    Const.,  g§  1865,  1875. 
the  power  of  taxation  to  pay  municifMu  bonds  cannot  be  withdrawn  until  they  are 

paid.     Const,  g§  1788,  1877-82. 
tenitory  added  to  a  city  after  a  contract  is  made,  and  not  benefited  thereby,  may 

be  exempted  from  taxation.    Const.,  gg  1789,  1888-^7. 
if  a  contractor  is  induced  to  lay  out  large  sums  on  the  faith  of  an  unconstitutional 
law,  this  is  a  consideration  for  a  subsequent  law  amounting  to  a  contract.   Const., 
§g  1790,  188^94. 
after  mandamtis  issues  to  collect  debt,  the  repeal  of  the  law  authorizing  it  is  void. 

Id, 
a  law  authorizing  the  state  to  be  sued,  not  being  a  contract,  a  subsequent  l^w  may 

make  the  right  conditional.    Const.,  g§  1792,  1895-97. 
such  a  law,  providing  no  means  to  enforce  the  judgment,  may  be  repealed.    Const, 
gg  im  1898-99. 
so  of  a  law  providing  remedy  by  payment  on  treasurer's  warrant.    Const., 
S  1911. 
the  right  to  sue  a  county  on  warrants  in  the  federal  courts  cannot  be  taken  away  or 

injuriously  affected.    Const,  gg  1797,  1908-4. 
congress  ma^  repeal  a  resolution  referring  claims  to  the  secretary  of  ^ar,  his 

award  havmg  no  binding  force.    Const.,  g  1909. 
contracts  of  rebellious  states,  made   before  rebellion,  are  binding  afteif   peace. 

Const.,  §  1912. 
state  law  imposing  toU  on  government  vehicles,  contrary  to  state  stipulation^  void. 

Const.,  g  1015. 
the  Louisiana  funding  act  was  void.    Const.,  g  1917. 
a  law  making  coi^pons  receivable  for  taxes  not  affected  by  act  that  taxes  on  the 

bonds  must  be  first  paid.     Const.,  g  1925. 
illegal  seizure  of  land  held  by  patent,  held  not  technically  a  violation  of  a  contract. 

Const,  g  1926. 
California  statute  as  to  reclaiming  swamp  lands  held  valid.    Const,  gg  1431-^ 
state  act  releasing  its  interest  in  escheated  lands,  construed.    Const,  ^  1933. 
|>. .  What  are  state  contracts. 

an  act  establishing  a  county  seat  is  a  public  law,  not  a  contract    Const,  §g  1767, 

1800,  1802. 
legislative  grants  of  lands  are  executed  contracts,  and  cannot  be  rescinded  after 

reconveyance,  though  procured  by  corruption.    Const,  ftg  1768-69,  1805-12. 
provision  in  bank  charier  that  its  notes  are  receivable  for  taxes,  and  attaches  to  the 

notes  acquired  after  a  repealing  act    Const.,  §g  1770,  181^20. 
^  law  permitting  buyers  of  void  tax  titles  to  recover  back  the  money  paid  is,  and 
an  officer  cannot  be  vested  with  discretion  to  refuse  it ;  but  quitclaim  deeds  may 
be  required.    Const,  gg  1772,  1822^26. 
only  those  contracts  which  vest  certain  and  perfect  property  rights,  and  not  meas- 
ures having  in  view  the  public  good,  are  witmn  the  provision.    Const, 
gg  1765,  1827-29. 
act  appointing  state  canal  commissioners  not  a  contract  with  them.    Zd. 
none  implied  in.  a  state  i^rant  thni^  tbe  grtmtee  shall  enjoy  the  land  without  further 
legislative  regulations.     Const. ,  gg  1778,  1845-48. 
law  making  priority  of  record  priority  of  right,  valid.    Id, 
though  the  title  derived  from  tne  state  was  thereby  defeated.    Conat,  §§  1779, 

an  act  authorizing  a  tax  to  pay  city  bonds  is  a.    Const,  §  1869. 

laws  are  part  of.    Const,  §  1877. 

the  debt  arises  when  the  contract  is  made,  though  larger  expenditures  afterwards 

made.    Const,  g  1883. 
a  law  authorizing  a  suit  against  a  state,  not.    Const,  g  1895. 
grants  of  patent  rights,  not,  that  they  will  be  renewed.    Const,  g  1914. 
stipulation  of  state  as  to  toll  on  Cumberland  road,  is  a.    Const.,  g  1915.' 
grants  of  land  for  railway,  accepted  and  acted  on,  are.    Const,  g  1918. 
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lottery  licenses  are,  and  irrepealable  when  acted  on.     Const.,  ^  1920. 
none  by  providing  special  assessment  to  drain  lands,  tUac  there  will  be  no  farther 

assessment.    Const,  g  1031. 
grants  of  swamp  lands  to  the  state  are.  when  accepted.    Const,  §  1922. 
acts  in  respect  to  taking  up  and  liquidation  of  old  debt  are  no  part  of  its  obliga- 
tion.    Const,  §  1928. 
grants  of  ferry  privileges  by  court,  not,  when  power  of  repeal  reserved.    Const, 

§  1924. 
an  act  providing  method  of  determining  the  validity  of  bills  receivable  for  taxes, 

held  not  a.    Const,  §  1927. 
act  providing  for  receipt  of  bank  bills  for  taxes  does  not  apply  to  debts  due  the 
state  as  a  trustee.    Const.,  g  1928. 
such  a  law  is  a  contract    Id,;  Const,  §§  1929-80. 

C  Public  offices,    , 

right  to.  not  a  contract;  the  legislature  has  absolute  power  over  them.    Const, 

§  1801. 
of  state  canal  commissioners,  hot  a  contract  relation ;  act  appointing  them  may  be 

repealed.    Const,  ^§  1778,  1S:S7-S9. 
a  geological  commissioner  under  contract  with  the  governor  under  a  state  law  ia 

not  a  public  otficer,  and  his  position  cannot  be  abolished  by  law.    Const,  §§  1774, 

1778,  1880-82. 
d.  Construction  of, 

the  rule  is  strict;  no  presumption  is  made  in  favor  of  the  grant.    Const.,  §  1808. 

8.  State  Insolvent  Laws. 

congress  may  adopt,  for  bankruptcy  proceedings,  state  exemption  laws.  Const, 
§.^  1746,  2004. 

until  congress  acts,  the  states  may  pass  insolvent  laws,  prospective  only.  Const., 
§^  1984,  1985-86,  1987-80,  1940-2008,  1950,  1958,  1900,  1978-74,  1981,  2004-6,  2007, 
2017-18. 

laws  discharging  prior  debts  are  void.    Const,  §.^  1988,  2017-18. 

McMillan  v.  M  Neitl,  4  Wheat,  209,  explained.    Const,  ^^  1940r  1981,  p.  257. 

do  not  affect  contracts  made  in  other  states,  whether  before  or  aft<'r  their  passage, 
not  having  extraterritorial  force.    Const,  ^§  194(M1,  1950,  2008,  2011-16. 

a  discharge  of  A,  under  the  laws  of  one  state,  does  not  affect  a  contract  made  by  him 
in  another,  conttolled  by  its  laws.     Const.,  ^  1940-45,  1990-97,  2000,  2011-16. 

so  under  English  bankrupt  law.    Id,     Cases  reviewed.    Const.,  §  1998. 

analogy  between  bankrupt  and  limitation  laws.     Const,  ^  1949. 

Sturges  V,  Crowninshield  explained  and  affirmed.    Const,  g^  1957,  1975. 

analogy  to  legal  tender  laws.    Const,  gg  1904,  1972,  1980,  1988. 

the  prohibition  applies  to  private  rights,  not  to  bankrupt  laws.     Const.,  g  1971. 

operate  only  on  contracts  and  property  of  persons  subject  thereto  by  residence  and  citi- 
zenship.   Const,  ^§  1999,  2011-16. 

4.  Laws  Apfecttno  Corporations. 

a.  In  general.    See  Corporations,  2. 

the  legislature  retains  its  power  over  public  corporations,  including  municipalities. 

Const.,  §  2084. 
alterations  of  the  charter,  accepted  by  the  corporation,  are  not  prohibited.    Const., 

§2181. 

private  charters  are  executed  contracts,  and  cannot  be  altered  unless  the  power  is 
reserved.    Const.,  {§§  2030-37,  2118-82. 

railroads  are  subject  to  control  as  to  rates  unless  protected  by  their  charters.  Const, 
»  2148. 

a  state  cannot,  by  granting  charters,  bargain  away  its  police  power.  Const.  ^  2108. 
under  this  power,  and  in  favor  of  public  health  or  morals,  it  may  affect  con- 
tracts.   Const.,  i^  2105-09. 

authority  of  a  bank  to  receive  and  dispose  of  notes  cannot  be  repealed  so  as  to 
impair  the  contract  of  the  state  with  the  bank,  and  of  the  bank  with  the  trans- 
feree.    Const,  gg  2053,  2181-82,  2187. 

the  power  of  eminent  domain  is  superior  to  all  private  vested  rights.    Const.,  g  2188. 

a  dissolution  cannot  impair  contracts.     Const,  §  2204. 

repeal  of  charter  does  not  impair  contracts ;  assets  cannot  be  divided  unequally 
among  creditors.     Const.,  g  2205. 

vested  rights  cannot  be  taken  away  even  under  the  reserved  power.  Const, 
gg  2132,  2207. 

regulating  charges,  valid  when.     Const.,  §  2208. 

grants  of  monopolies  strictly  construed.     Const.,  §  2218. 

railroad  may  be  crossed  by  subsequent  one  under  eminent  domain.  Const;,  §  2214. 
may  be  com()elled  to  restore  a  station  abandoned  under  a  law  allowing  it. 
Const.,  g  2216. 

b.  What  are  contracts  affecting  corporations;  what  are  not, 

various  cases  considered.    Const,  g  2001. 
•  in  granting  a  charter,  a  contract  may  be  made  by  reference  to  a  prior  act,  and  a 
third  contract  by  reference  to  the  second  act.    Const.,  gg  2024,  2098-98. 
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OBLIGATION  OF  CONTRACTS.   T.AW3  Affecting   Corporations,  What  are  contracU 
affecting  corporations:  what  are  not  —  Continued^ 
the  charter  of  Dartmouth  College  is  a  contract.     Coust.,  ^  2105,  SllS. 

and  was  supported  bj  a  valuable  consideration.    Const.,  g  2112. 
are  those  respectin<c  property  and  valuable  objects,  or  conferring  legal  rights. 

Const.,  §  20&0. 
private  charters  are.    Const,  §§  2035,  2101,  2110,  2127,  218S,  2161,  218S,  2197, 

2217. 
charter  from  English  crown  is  a.    Const.,  §  2111. 

the  rights  of  college  trustees  are  within  the  protection.    Const.,  g  2115,  pp.  887-88. 
a  charter  of  a  turnpike  companv  is  not  a  contract  that  there  shall  be  no  rival 

Const,  §2211. 
the  charter  of  a  lottery  companv  is  not  a  contract,  but  a  license.    Const.,  ^  2047, 

2048,  2161-64.     Contra,  §  2215: 
when  a  bank  may  take  notes,  it  is  a  part  of  the  contract  that  it  may  sell  them. 

Const,  §  2181. 
a  charter  creating  a  shareholder's  liability  cannot  be  repealed  as  against  debts  con- 
tracted before  repeal.    Const,  §§  2055,  2101-98, 
but  a  clause  for  their  non-liability  may  be  changed,  under  the  reserved  power. 

Const.,  g^  2056,  2194-U6. 
stockholder  coming  in  after  repeal  not  liable.    Const,  §  2212. 
act  as  to  surrender  of  charter  and  organization  of  new  compiEiny  held  not  a.    Const, 

§2208. 
contract  in  charter  against  comi)eting  railroad  construed.    Const,  §  2210. 
upon  a  compromise,  and  additional  rights  granted,  a  contract  arises.    Const, 

§2640. 
bridges;  if  a  toll  bridge  charter  contains  no  provision  as  to  authorizing  any  other 
bridge,  a  competing  one  may  be  authorized.    Const.,  ^  2020,  2061-62. 
the  Charles  River  Bridge  charter  contained  no  such  provision ;  it  was  competent 

to  authorize  the  Warren  Bridge.    Const,  ^  2058-82. 
grant  to  a  turnpike  company  of  the  monopoly  of  building  before  railroads  were 
known,  within  certain  limits,  does  not  exclude  right  to  authorize  railroad 
bridge,  bonfined  to  the  passage  of  cars.    Const.,  g§  2028,  2087-02. 
franchises  for,  are  contracts,  and  cannot  be  impaired.    Const,  §  2090« 
a  bridge  charter  providing  that  no  other  shall  oe  built  within  certain  limits  is  a 
contract;  and  providing  that  it  shall  not  be  lawful  to  build  such  other,  pro- 
hibits the  legislature  from  authorizing  it.    Const,  §g  2025,  2007. 
a  toll  bridge  may  be  taken  and  laid  out  as  a  highway.    Const,  ^  2054, 2188-00. 
ferries;  exclusive  privileges  are  destroyed  if  the  grantees  abandon  them  and  erect 
a  bridge  in  the  same  place.    Const.,  §§  202U,  2059. 

what  will  not  amount  to  an  assignment  of  such  privileges  to  the  bridge  com- 
pany.   Const,  g  2080. 
a  grant  to  a  city  to  maintain  a,  is  not  a  contract,  especially  where  the  grant 

is  to  continue  during  the  legislative  pleasure.    Const,  (St^  2022,  2086-86. 
a  contract  is  implied  when  the  language  used  is  inconsistent  with  any  other 

theory.     Const,  §  2841. 
rules  for  construing  charters  as  contracts.    Const,  §  2270. 
that  an  acceptance  of  the  charter  is  made  a  condition  precedent  implies  that 
it  is  to  be  binding  as  a  contract    Const,,  g  2889. 
public  laws,  corporations,  rights,  etc    See  supra,  2. 

do  not  involve  contracts;  the  legislature  has  complete  control  over  munici- 
palities.   Const,  ^  2084. 
the  Dartmouth  College  charter  is  a  private  one,  and  a  contract.      Const, 

§§  20;!8,  2102,  2105. 
charters  of  public  corporations,  in  which  the  government  or  state  alone  is  in- 
terested, are  not  contracts^    Const,  g  2100. 
the  fact  that  a  corporation  is  created  for  educational  or  charitable  purposes 

does  not  make  it,  per  se,  a  public  corporation.    Const,  §§  2102,  2109. 
if  political  power  be  granted,  or  an  mstitution  for  administrative  purpoees 
created,  or  its  funds  be  public  property,  the  power  may  be  recalled.     Const, 
§§  2028,  2100,  2108. 
where  property  has  been  clothed  with  a  public  interest  the  legislature  may 
regulate  charges  for  its  use.    Const,  §§  208S,  2138,  2167. 
and  may  determine  what  is  reasonable.    Const,  §  2167. 
the  civil  institutions  of  the  state  may  be  regulated ;  the  charter  of  a  lottery 

company  may  be  repealed.     Const,  g§  2047-48,  2161-64. 
a  coi-poration  is  not  public  because  its  purpose  is  to  benefit  the  public    Const, 
§  2247. 
impairing,  what. 

the  acts  of  New  Hampshire  increasing  number  of  trustees  of  Dartmouth  Col- 
lege, and  giving  a  public  board  control  thereof,  are  void.  Const,  gg  2028, 
2107. 

C  Reserved  power. 

none  in  the  Dartmouth  College  charter.    Const,  §  2117. 

under  it,  contracts  made  by  corporations  with  individufds  may  be  affected  by  alter- 
ing  the  charter.    Const,  gg  2030,  2118-26. 
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OBLIGATION  OF  CONTRACTS,  Laws  AFPKcnNa  Corfoeations,  Reaerved  power  —  Co7u 

a  provision  that  a  charter  shall  not  be  modified,  except  by  legislative  act,  is  an  im- 
plied reservation  of.     Const,  §§  2082,  2122. 

under  it.  the  grantee  and  anotner  corporation  may  be  merged.    Const.,  g§  2088, 
2128-24. 
such  merger  does  not  destroy  the  reserved  power.     Const.,  §g  2034,  2125. 

a  reservation  in  a  charter  is  continued  by  an  amendatory  charter.     Const.,  g  2125. 

the  corporate  board  of  control  may  be  changed.    Const.,  §  2087. 

the  grant  of  a  charter  is  qualified  by,  and  the  latter  may  be  constitutionally  modi- 
fied.   Const,  §  2180. 

may  exist  in  a  constitution  or  a  prior  law.    Const,  §  2181. 

rested  rights  cannot  be  destroyed  under  it      Const,  sS  2182. 

effect  of,  as  to  regulating  charges.    Const,  §§  2188,  2145. 

remains  where  the  corporation  is  consolidated  with  a  foreign  corporation,  where 
the  act  provides  that  the  new  company  shall  be  subject  to  state  laws.  Const, 
§2184. 

provision  of  charter,  that  such  compensation  may  be  charged  as  the  company 
deems  reasonable,  subject  to  legislative  control.    Const,  ^^  2040,  2188. 

of  legislature,  not  affected  by  itH  non-user  for  twenty  years.  Const.,  §§  2042, 
218^^2. 

railways  may  be  divided  into  classes,  and  maximum  rates  fixed.    Const.,  §g  2048, 
2142. 
it  is  immaterial  that  the  company  had  pledged  its  income,  or  leased  its  road. 
Const,  ^  2044,  2140. 

a  new  company  succeeding  by  consolidation  to  the  franchises  of  a  former  one  sub- 
ject to,  is  itself  subject  to.    Const,  §§  2045,  2144. 

the  question  as  to  what  are  reasonable  rates  is  a  legislative  one.    Const,  §  2146. 

construction  of  clause  that  franchises  shall  not  be  revoked  so  as  to  injure  creditors 
or  corporators.    Const,  §§  2140-47. 

a  state  is  not  estopped  from  regulating  rates  by  voting  as  a  stockholder.    Const, 

§2148. 
may  exist  in  favor  of  city,  which  approves  the  location  of  a  railway  in  a  street,  to 

prohibit  running  thereon.    Const,  §§  2046,  2159-00. 
held  not  repealed  by  certain  legislation.     Const,  §;  2100. 

the  charter  of  a  beer  company  affected  by,  may  be  repealed.    Const,  §§  2100-08. 
under  it,  any  change  may  be  made  which  will  not  defeat  the  object  of  the  g^nt  or 
vested  rights.     Const ,  §^  2051,  2170-70. 
a  company  authorized  to  build  a  dam  may  be  compelled  to  maintain  fishways, 
when.    Const,  §§  2051,  2170-70. 
rested  rights  cannot  be  destroyed  under.    Const,  §§2174.  2203. 
charters  depending  on  acts  containing  such  power  are  subject  thereto.    Const, 

§  2194. 
in  an  act,  extends  to  any  part  of  it    Const,  §  2195. 
effect  of  a  saving  constitutional  clause.    Const.,  §  2190. 

an  act  reserving  such  power  as  to  all  subsequent  charters  is  not  binding  on  subse- 
quent legislatures.    Const,  §  2108. 
general  reservation  by  law  is  equivalent  to  a  reservation  in  each  charter.    Const, 

§2190. 
no  reason  need  be  given  for  the  exercise  of.    Const,  §§  2200,  2201,  2208. 
street  railway  charter  may  be  repealed.    Const,  §  2202. 
power  to  revoke  for  misuse  or  abuse  does  not  authorize  repeal  on  anv  other  ground. 

Const,  §  2209. 
exemption  of  corporation  from,  not  lost  by  amendment  increasing  its  powers. 

Const,  §§  2224,  2278-75. 

6.  Exemption  from  Taxation. 
a.  In  general. 

an  exemption  is  merely  a  contract;  it  does  hot  bind  future  legislatures.    Const., 

^  2248. 
when  a  contract  is  given  a  certain  effect,  no  subsequent  act  can  affect  its  validity. 

Const,  §  2258. 
the  merger  of  corporations  having  different  exemptions  gives  the  new  company 

only  the  lesser  privilege.     Const,  gj^  2228,  2278-75. 
must  be  shown  beyond  all  well  founded  doubt    Const,  §§  2269,  2280. 
an  exemption  from  **  taxation  **  includes  all  forms  thereof.    Const.,  §  2298. 
a  sum  collected  from  a  corporation  to  pay  state  debts  contracted  on  its  account  is 

a  tax.    Const,  §  2802. 
is  strictly  conntrued  against  the  relinquishment  of  the  power  of  taxation.    Const.. 

§§  2299,  2808.  2343. 
'* property  '*  mcludes rolling  stock,  real  estate  and  railroad  franchise,  when.    Const. 
§  2804. 
and  includes  after-acquired  property.    Const,  §§  2285,  2805-7. 

a  cotton  press  devised  to  a  charitable  corporation  held  exempt    Const. 
§  2807. 
when  a  street  railway  company  is  required  by  ordinance  to  keep  a  street  in  repair, 
it  is  not  liable  for  anew  assessment    Const,  g§  2287, 2808-11. 
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OBLIGATION  OF  CONTRACTS,  Exemption  from  Taxation,  In  general  —  Continued, 

the  interpretation  of  a  contract  by  the  acts  of   the  parties  is  controlling,  in 
cases  of  doubt.    Const..  §  2S13. 
unless  the  exemption  is  expressed  in  the  charter  the  corporation  may  be  taxed. 

Const,  §*«  2341,  2821-24. 
a  legislature  has  the  power  of  perpetual.    Const..  §  3843. 
does  not  pass  to  the  grantee,  when.     Const. ,  §  2347. 

b.  What  are  contracts. 

a  contract  by  a  state,  that  a  corporation  shall  not  be  taxed  beyond  a  certain  rate,  is 

violated  by  an  increase  of  taxation.     Const.,  p§  2218,  2225,  2240-53,  2276-82. 
a  stipulation  in  a  banking  law  that  banks  shall  pay  a  certain  rate  is  a  contract. 

Const.,  §  2246. 
authorities  reviewed.    Const.,  §  2249. 
bank  charter  construed  not  a  contract.    Const.,  §^  2260-62. 

provision  held  to  protect  only  against  future  discrimination  in  taxation.    Const, 
§  2263. 
a  provision  in  a  street  railwav  charter  is  not,  that  it  shall  pay  no  more  taxes  than 
other  companies.     Const,  i;§  2221,  226:^72. 
but  an  exemption  from  taxation  is  a  contract     Const.,  §  2266. 
it  must  be  expressed  in  clear  terms.     Const,  §)^  2269,  2329. 
imposing  a  license  fee  is  an  exercise  of  police  power.     Const.  §  226S. 
when  a  certain  rate  is  stipulated  *'in  lieu  of  ail  other  taxes,"  a  contract  is  made. 

C;onst,  «$  2283. 
cases  cited  as  to  contracts.     Const.,  §  2284. 
a  general  bounty  and  exemption,  to  encourage  salt  manufacture,  is  not  a  contract. 

Const,  {^'§2220,  2283-87. 
a  legislature  has  power  to  make,  exempting  property  from  taxation.    Const, 

g^  2227,  2286, 2293. 
the  exemption  by  act  of  the  property  of  a  charity,  so  long  as  it  should  belong  to  it, 
is  not  a  contract     Const,  i^g  2228,  22S8. 
but  a  law  exempting  it  without  qualification  is  perpetual,  and  cannot  be  re- 
voked.    Const,  ^g  2229,  2289-94. 
a  subsequent  constitution,  or  law  thereunder,  cannot  revoke  it    Const,  ^  2236, 

2;jos-ii. 

construction  of  legislative  contracts.    Const,  §  2291, 

a  state  contract  with  Indians,  exemptiug  lauds,  on  consideration,  cannot  be  im- 
paired.    Const,  8§  2231,  2295. 
what  is  a  consideration  for,  what  not.     Const.,  g§  3228-29,  2288-90,  2309. 
a  conditional  grant  of  land  to  a  state,  and  its  acceptance,  are.     Const,  §  2296. 
so  of  a  law  exempting  swamp  laud  from  taxation  with  a  view  of  reclaiming  it 

Const,  §2297. 
so  of  a  law  exempting  a  railroad  until  completion,  or  until  it  pays  a  dividend, 

limited  as  to  time.     Const,  ^.^  2238,  2299-2392. 
generallv  exempting  a  railroad,   its  property  and  shares.     Const.,  §§  3381, 
2803-4t. 
an  ordinance  proscribing  duties  of  street  railway  company  as  to  grading,  etc.,  it 

cannot  be  assessed  for  a  new  pavement     Const,  §  2312. 
allowing  foreign  insurance  company  to  do  business  on  compliance  with  laws  and 
paving  license  fee,  does  not  imply  a  contract  of  exemption.     Const,  §§  2242, 
2325-27,  2318. 
an  exemption  in  a  charter  is,  but  it  must  be  clear  beyond  reasonable  doubt.  Const, 
g^  2243,  2328-3.>. 
stipulating  a  tixed  tax  does  not  prohibit  a  further  one.     Const,  §  2830. 
a  provision  in  a  consolidation  act  for  a  license  tax,  not  a.    Const.,  g§  2244,  2380. 
a  contract  arises  upon  a  compromise,  grant  of  rights  and  fixing  basis  of  taxation. 

Const,  i§  2340. 
purchasers  of  public  lands  could  not  be  taxed  for  five  years  after  sale,  in  Indiana. 

Const.,  g  2340. 
certain  railway  aid  acts  held  not  to  make  a  contract    Const.,  §3349. 
a  specific  provision  that  no  greater  tax  will  be  imposed  is  a.     Const,  §§  9350,  2332. 
does  not  apply  to  extension  of  charter.     Const,  g  2351. 
and  also  givinp^  one  corporation  the  same  privileges  granted  to  another  having 

such  an  exemption.     Const,  g  2353. 
also  requiring  u  bank  to  set  olf  a  certain  sum  agreed  to  be  in  lieu  of  taxation. 

Const.,  gg2354,  235(3. 
also  a  fifteen-year  exemption,  and  tax  on  shares  thereafter.     Const,  §  2355. 
C,  The  reserved  pouoer, 

contract  not  to  tax  beyond  a  certain  rate  subject  to  be  repealed  under.    Const, 

g§  2222,  22()6-72, 
condition  of  making  full  indemnitv  attached  to,  construed.   Const,  g§  3235,  2805-7. 
an  exemption  may  be  revoked  under  it    Const,  g.:^  3239.  3240,  2316,  2817-20,  2344. 
existing  by  general  law,  a  subsequent  exemption,  intended  not  to  be  aJQfected  by  the 

reserved  power,  is  a  contract     Const.,  g.^i  2245,  2336-41. 
statute  declaring,  does  not  necessarily  apply  to  supplements  to  existing  charters. 

Const,  g  2338. 
the  power  must  be  clearly  made  out.    Const,  §  3345. 
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OBLIGATION  OF  CONTRA.CTS  — Conimued. 

6,  Changing  Bebibdies. 

Talid.  it  the  law  bindinf^the  parties  to  perfQrin  Is  not  impaired.    Const.,  §§  1620, 1C43, 

lttoO-95,  199X 
laws  giving  additional  remedy,  or  Ilea,  valid.     Const..  g?$  1621,  1644-49. 
valid,  tliou<>;li  applying:  to  past,  as  well  as  future,  con'r.icts.     Consr..  §  1G45. 
ilie  remedy  is  part  of  the  obi  illation.     Const,  ^^  162.),  16;U-6i,  1671,  1755. 
laws  tending  t<»  weaken  or  lessen  the  means  of  enforcement  of  the  duty  of  performance 
are  void.    Const,  J5j5  1674,  167\  1678. 
or  maJcethem  less  certain  and  direct     Const.  g§  1677,  1890. 
Temedies  may  be  moditied  or  others  sabstituied,  if  a  sutHcienX  one  be  left  or  provided. 

Const,  ^  1676. 
law  enabling  banks  to  «ueon  notes  to  cashier,  valicL    0>nst.,  g  1673. 
new  remedy  in  nature  of  bill  of  review,  valid  though  retrospective.    Const.,  §  1702. 

by  appeal,  when  valid.     Coast,  ^  1704. 
the  remedy  against  illegal  taxes  may  be  chan^^^ed.     Const,  §  1902. 
laws  requiring  claimauLs  under  voi«i  tax  deinls  to  quitclaim  us  a  condition  of  recover- 
ing money  paid,  valid  as  only  modifying]:  the  rem. sly.     CjHst,  5JJ5  I'f^^^f  1826. 
-when  the  remedy  is  taken  away  the  right  ui  gone  also.     C<m8t..  ^  1  >79. 
instances  of  laws  affectiD^i;  tlu*  remedy  only.     Ck)nst.,  g^  IS/^O.  1j>00. 
whetlier  a  remedy  given  af  t^^r  a  contract  is  made  may  be  taken  awaj  before  rights  vest 

under  it     Const,  ^  18S9. 
an  act  which  is  a  mere  gratuity  may  be  repealed.    Const,  g:i  1892,  1918. 
it  seems Xhat  a  remedvonly  to  have  judgment,  but  witiiout  enforcement,  may  be  taken 

away.    Const,  §^  f7t4,  1898,  1899. 
the  particular  mode  of  making  service  on  «  corporation  may  be  changed.    Const., 

t$§  1798,  liM>5,  1996. 
an  act  substituting  payment  from  the  treasury  for  mandamus  upheld.    Const,  ^  1919. 
the  creditors  right  is  subject  to  modification  by  consiruciion,  and  by  laws  conuucing 

to  public  policy.    Const,  £  1963. 

7«  Limitation  Laws. 

do  not  impair  the  obligation  of  contracts.    Const,  ^§  1669,  1751^  19S9, 1949. 

cannot  take  away  all  remedy.     C^onst..  j^  1681. 

it  seems  that  the  question  of  reasonable  time  is  not  for  the  legislature,  but  subject  to 

the  revision  of  the  courts.     Const..  ^  1082-83. 
a  barred  claim  cannot  be  revived.     C<mst.,  ,^  74. 

actions  on  tax  deeds  may  be  barred  within  prescribed  time,  though  grantee  could  not 
sue  within  such  time.    Const,  ^  17i:i. 
on  void  bills  of  unauthorized  associ^ilion,  may  be  given.     Const,  §  1732. 
duration  of  judgment  lien  may  he  limiteit     Const.,  ^^  1761. 

a  law,  limiting  the  time  of  the  ex(T(MHe  of  a  license  to  raise  public  money  by  a  lottery^ 
is  valid.     Const,  5^§  1781,  1852-53.     . 
so  of  limitation  laws  as  to  any  tranchiso.    Con<tt,  §  1853. 
act  limiting  time  of  ap|>eal,  held  not  to  api)ly  to  existing  ju  Igmenta.    Const,  §  2735. 
if  reasonable  time  ^iven  for  suing  existing  claims,  tiie  law  is  valid.    Const,  §  2736. 

OBSCENITY. 

deposit  in  mails  of  obscene  literature  may  be  forbidden.    Const,  §  112. 

OFFICE.    See  Obligation  of  Contraetm  2,  c. 

private,  in  a  college,  is  a  contract,  and  cannot  be  impaired.    Const,  g  1728. 

OFFICERS.    See  Constitution  of  United  States,  3,  j;  Obligation  of  Contracts,  2,  e. 

speedy  trial  of  right  to  otHce,  without  jury,  valid,  and  '*due  pi'ocessof  law.**    Const, 

S§  670-71,  093-94. 
federal,  effect  of  their  treason,  under  fourteenth  amendment,  see  Constitution  of  the 

United  States,  8. 
acting  under  unconstitutional  or  void  acts,  are  personally  liable.    Const.,  §  2368. 

OHIO. 

act  imposing  toll  on  passengers  in  mail  coaches,  held  void.     Const..  ^  255. 
its  sovereignty  was  not  impaired  by  its  agreement  not  to  tax  public  lands.    Const., 
i)314o. 

ORDINANCE  OF  1787.    See  Constitutional  Law,  9. 

ORDINANCES.    See  Municipal  Corporations. 

OVERRULING  DECISIONS.    See  State  Decisions. 

OYSTERS.    See  Regulation  of  Commerce,  I,  d. 

state  may  prohibit  persons,  not  its  citizens,  from  planting  in  its  tidewaters.    Const., 
^^  822-24. 


P. 

PARDON.    See  Constitution  of  the  United  States,  6,  c 

PARI  MATERIA.    See  Construction  of  Statutes,  3. 

PAROL  EVIDENCE.    See  Evidence,  5. 
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PARTIES. 

officers  of  United  States,  to  represent  her  in  a  foreclosure  suit.    Const »  §  249. 

PASSAGE  OF  STATUTEa     See  StatuteB. 

PASSENGERS.    See  Begulatian  of  Commerce,  8. 

PATENTS.    See  Constitution  of  the  United  States,  8,  m. 

for  inventions,  do  not  exempt  articles  made  untier  them  from  state  taxation.    Constf 

§  1887. 
nor  interfere  with  state  police  power.    Const.,  §  1388w 
laws  for,  are  liberally  interpreted.    Const.,  §  2823. 

PAUPERS. 

as  to  police  power  of  the  states  to  exclude  foreign,  see  Begidation  of  CommercCt  1,  e. 

PEDDLERS.    See  Regulation  of  Commerce,  5. 

PENAL  LAWS.    See  Construction  of  Statutes,  ti. 

PENALTIES. 

acts   convertinsT,  into  agreements  f<Hr  just  compensation,  do  not  impair  contracts. 
Const.,  §  1948. 

PENNSYLVANIA. 

act  providing  punishment  by  courts  martial  for  refusing  to  obey  call  to  militia^  by  the 

president,  is  valid.     Const..  §§  129,  161-10f>. 
corporation  laws  of,  reviewed.     Const.,  j::  2129. 
the  Chi-istian  religion  a  part  of  the  common  law  of,  in  a  qualified  sense.    Const.,  §  8109. 

PENSIONS.    See  Crimes. 

congress  has  power  to  grant,  and  has  exercised  it  from  the  earliest  times.    Const , 
8§  ^84-85. 
referable  to  the  power  to  make  war.    Const,  g  493. 
construction  of  embezzlement  act.     Const.,  §  4Stt. 

congress  may  secure  pensioners  in  enjoying  their  pensions,  both  before  and  after  reach- 
ing their  hands.    Const.,  §^  48vH-90,  495. 
pensioners  are  wards  of  the  United  States.     Const,  §  490. 
are  secure  from  state  process.    Const.,  i^  491. 
conditions  to  payment  of,  attached ;  frauds  against,  punished.    Const,  §§  492^98v  495. 

PETITION  AND  DISCUSSION. 

provision  as  to,  does  not  authorize  congress  to  punish  the  disturbance  of  assemblies. 
Const,  g  108. 

PILOTS.    See  Regulation  of  Commerce,  2,  e. 

PLACE  OF  TRIAL. 

law  changing  to  different  district  not  ex  post  facto.    Const,  gg  567,  579-81. 

PLEADING.    See  Criminal  Pleading. 

under  non  assumpsit,  the  validity  of  the  consideration  of  a  note  is  raised.    Const, 

g52L 
construed  against  the  pleader.    Const. .  g  805. 
foreign  laws  must  be  pleaded.    Consuls,  g  15.     See  Foreign  Laws. 

POLICE  POWER.    See  Constitution  of  the  United  States,  8,  n;  Regulation  of  Commerce, 
1,  c. 
1.  In  General;  What  is. 

law  that  theater  seats  not  marked  reserved,  unless  actually  sold,  is  void.    Const,  g  111. 

deposit  of  obscene  literature  in  mails  may  be  forbidden.     Const,  g  112. 

regulation  of  test  of  inflammable  oils  is,  and  cannot  be  done  by  congress.     Const,  §  266w 

state  cannot  exercise  on  subject  exclusively  confided  to  congress.     Const,  g  29S. 

may  be  exercised  in  respect  to  Chinese  and  Chinese  immigration.     Const,  g^  816,  318. 
but  law  making  no  distinction  between  public  prostitutes  and  mere  unchastity,  or 
intemperance,  is  void.     Const.,  S  818. 

extends  to  all  regulations  affecting  health,  good  order,  morals,  peace  and  general  safety. 
Const,  g  776. 

states  may  regulate  the  sale  of  liquors.    Const.,  g  802. 

classes  of  persons,  like  free  negroes,  esteemed  mischievous,  may  be  subject  to  regula- 
tion.    Const.,  g  849. 

though  an  act  be  passed  in  pursuance  of,  it  is  void  if  unconstitutional.    Const.,  g  99S. 

may  not  be  so  exercised  as  to  prohibit  interstate  commerce,  but  only  to  the  extent  of 
self-protection.    Const.,  gj5  10a4r-65. 

a  law  prohibiting  the  importation  of  cattle  is  an  attempt  to  regulate  commerce,  and 
not  a  quarantine  regulation.     Const,  g  10(15. 

is  a  sovereign  power,  to  promote  the  general  good.    Const.,  g  1306^ 

of  the  United  States,  includes  right  to  know  the  character  of  every  foreign  immigrantt 
Const,  g  1307. 

of  the  states,  is  all  that  is  necessary  to  their  internal  government    Const,  g  1308. 

source  of;  rights  of  members  of  society.    Const,  §  1351. 
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POLICE  POWER,  In  General;  WmAT.ia  — Continued. 
patent  laws  do  not  interfere  with.    Const..  §  13S& 
exercise  of,  in  Earopean  governments.    Const..  §  1516. 
a  state  cannot  bargain  away  its.    Const,  §  21 G2. 

imposing  license  fee  on  street  railway  conipany  is  an  exercise  of.    Const.,  g  2268. 
distribution  of,  between  state  and  federal  governments.    Const.,  g  2499. 
of  the  state,  acts  of  congress  cannot  supersede.    Const,  g  2500. 

2.  Where  Located. 

congress  cannot  exercise  within  the  states,  but  only  in  places  subject  to  its  jurisdiction. 

Const,  §200. 
as  to  the  powers  of  the  states,  see  Eegulation  of  Commerce,  1,  e. 

8.  PuBUc  Health. 

the  business  of  landing  and  slaughtering  animals  in  a  large  city  may  be  granted  to  a 
single  corporation.    Const.,  §g  754-o£ 

the  legislature  may  confer  same  power  on  a  private  corporation  as  on  an  already  exist- 
ing municipal  corporation.    Const,  g  757. 

4.  Sunday  Laws. 

it  seems  that  a  state  may  prohibit  sales  of  liquor  on  Sunday,  even  by  an  importer,  in 
the  original  packages.    Const,  g  1508. 

POLITICAL  ASSESSMENTS.    See  Const.,  g§  471,  472. 

POBTS.    See  Regulation  of  Commerce,  1,  h;  2,  h 

POBTWARDENS'  FEES.    See  Regulation  of  Commerce,  8. 

POSSE&SION. 

civil  and  common  law  as  to  rights  of  possessor  compared.    Const,  g  197. 

POSTMASTER-GENERAL. 

mandamxi8  to,  lies  to  enforce  ministerial  duty.    Const.,  g  6. 

POSTOFFICES. 

and  post-roads,  see  Constitution  of  the  United  States,  8,  q. 

PRACTICAL  CONSTRUCTION.    See  Construction  of  Statutes, 

PRACTICE. 

under  enforcement  act,  see  Equal  Protection  of  the  Laxcs,  8,  4. 

PRESIDENT,  THE.    See  Constitution  of  the  United  States,  6. 

action  of,  construing  the  law,  and  in  discretionary  matters,  final,  when.  Const, 
g§  2434-27. 

PRESUMPTION.    Gee  Evidence,  2. 

PRIVILEGES  AND  IMMUNITIES.    See  Consuls  and  Ministers,  5. 

PRIVILEGES  AND  IMMUNITIES  OF  CITIZEN&    See  Equal  Protection  of  the  Laws; 

Suffrage. 

1.  In  General. 

origin  and  history  of  the  thirteenth,  fourteenth  and  fifteenth  amendments.    Const, 

gj^  761-((4,  798. 
the  phrase  ** subject  to  its  jurisdiction"  was  intended  to  exclude  children  of  foreign 

consuls,  etc.     Const.,  g  766. 
genenil  effect  of  the  fourteenth  amendment ;  power  of  congress  to  enforce  it  by  legis- 
lation.   Const,  ^g  770-71,  797. 
grants  of  exclusive  privileges.    Const.,  ^*§  777-78. 
monopolies  are.  in  general,  void;  definition  of  monopoly;  common  law  doctrines. 

Const,  t^§  787,  793. 
federal  courts  can  relieve  United  States  citizens  whose  rights  are  abridged  by  the  state. 

Const,  ^  795. 
this  provision  does  not  protect  a  citizen  in  the  courts  of  his  own  state  against  its  laws. 

Const.  ^  816. 
classification  of  privileges  under  fourteenth  amendment    Const.,  g  886. 
article  IV.  section  2,  is  a  restriction  on  the  states,  not  on  their  citizens.     Const,  §  918. 
confiscation  by  Confederate  States  of  debts  due  from  state  to  United  States  citizens, 

void.    Const,  §1714. 
the  fourteenth  amendment  protects  United  States,  and  not  state,  citizens.    Const., 
g§73l,  768,797. 
merely  guaranties  pre-existing  protection  to  citizens.     Const.,  g  81(K 
protecta  only  against  acts  of  states  and  not  of  persons.    Const.,  $^§  865,  915,  981. 

so  of  article  IV,  Mection  2.     Const.,  §  918. 
does  not  warrant  §  5519,  R.  S.  U.  S.    Const.  §  916. 
is  to  be  liberally  construed  to  secure  equal  civil  rights  to  the  colored  race.    Const, 

§^  868-69,  872,  920,  941-62. 
is  prohibitory,  and  implies  existence  of  rights  and  immunities.    Const,  §  926. 
removal  of  causes  under,  see  Equal  Protection  of  the  Laws,  8. 
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PRIVILEGES  AND  IMMUNITIES  OF  CITIZENS,  In  General  —  ConWimcrf. 
fourteenth  amendment;  causes  which  led  to  its  adoption.     Consli,  ^  95H. 
gi'ants  equality  of  protection  but  not  equal  privilegea     Ck>n8t.,  ^  896* 
no  other  constitutional  provision  tends  so  strongly  to  make  us  one  peopleu    Const, 

2.  Who  Are  "Citizens." 

citizenship  considered  and  defined;  double  citizenship.    Coiist.,  §  799. 
corporations  are  not,  for  the  purposes  of  this  provision,  citizens.     Const.,  §§  788,  837, 
1012,  1052-58. 
foreign  corporation  may  be  discriminated  against,  in  any  manner.     Const,  §§  838. 

839,  1052-^9. 
but  held  that  a  corporation  is  a  **  person,"  in  an  act  passed  under  tlie  fourteenth 
amendment.     Const,  §  840. 
^  ths  United  States. 

one  may  be,  and  not  be  a  state  citizen,  or  reside  in  any  state.    Const,  §  787. 
who  are.     Const,  {^S  781,  807,  1159,  1598. 

free  negroes  formerly  held  not  to  be,  under  article  IV.    Const,  §  850. 
women  are;  rights  not  affected  by  fourteenth  amendment.     Const.,  §§  741.  806-15. 
colored  people  are,  and  have  same  civil  rights  as  the  wliites.     Const.,  g§  1159, 1597. 
object  or  first  clause  of  fourteenth  amendment.     Const,  ^  1595. 
Indians  not,  nor  any  person  not  born  within  her  jurisdiction.     Const.,  §  1596. 
of  the  states, 

residence  gives  citizenship,  in  general.    Const,  §g  742,  818-18,  1598. 
are  the  people  composing  the  community,  who  have  submitted  themselves  to  its 
government.    Const,  ^  899. 

8.  Privileges  op  State  Citizens. 

are  defined  in  Civil  Rights  Act.     Const,  §  782. 

are  the  fundamental  riglits  of  citizens  of  free  states.    Const.,  §§  782,  829,  888-88, 
1055. 

f rants  of  a  monopoly  of  any  trade,  business,  etc.,  are  void.    Const,  §g  785-88,  841. 
ow  far  occupations  may  be  regulated.    Const.,  §  789. 
the  rights  attaching  to  marriage  are  not ;  a  state  may  confine  marital  rights  of  prop- 
erty to  resident  wives.     Const,  §i^  746,  819. 
a  state  may  prohibit  persons  not  its  citizens  from  planting  oysters  in  its  tidewaters. 
Const,  g§  822-24,  842. 
this  is  not  strictly  a  privilege  of  citizens,  but  a  right  of  grant  or  control  of  state 
property.    Id, 
they  are  to  pass  from  one  state  to  another,  sell  goods  therein,  and  be  subject  only  to 
the  same  tax  as  imposed  on  residents.    Const.,  ^  750,  825-28. 
act  exacting  higher  license  fee  from  non-resident  than  resident  traders  is  void. 

Const.,  §  751. 
right  of  transit,  stoppage,  carrying  on  trade,  etc.    Const,  §  898. 
a  state  is  not  bound  to  extend  to  non-citizens  the  advantages  secured  to  its  own ;  it  is 

only  fundamental  privileges  that  are  protected.     Const,  §  829. 
the  provision  was  intended  only  to  prohibit  discrimination.    Const.,  §  830. 
right  of  security  in  one*s  house,  not  a  privilege  secured  by  the  constitution.    Const, 

§843. 
right  to  use  highways  of  another  state,  protected.    Const.,  §  844. 
right  to  sue  in  federal  courts,  protected.     Const.,  §  845. 
non-residents  may  be  taxed  the  same  as  i*esidents.    Const,  g  843. 
it  may  be  provided  that  statutes  of  limitation  shall  not  run  while  defendant  a  non- 
resident    Const.,  §  852. 
a  city  may  tax  the  sale  of  ale  or  beer  not  there  made.    Const,  §  851. 
marriage  between  blacks  and  whites  may  be  prohibited.    Const.,  ^  854-55. 

See  Equal  Protection  of  the  Laics. 
citizens  of  another  state  have  no  higher  or  greater  privileges  than  those  enjoyed  by 
citizens  of  the  state  in  question ;  the  provision  refers  to  the  privileges  given  or 
withheld  by  the  state  to  which  a  citizen  goes,  and  not  to  tliose  from  which  he 
comes.     Const,  g§  881,  818,  898. 
a  state  may  abridge  the  privileges  of  its  own  citizens.     Const,  |$  88& 
it  seems  that  prosecutions  for  unlawful  marriage  are  valid  in  one  state,  though  the 
parties  were  married  in  another  where  such  marriage  is  lawfuL    <>>nst, 
^  891,  898. 
but  a  marriage  contracted  out  of  a  state,  for  the  purpose  of  evading  its  laws, 
not  protected  by  the  federal  constitution.    Const,  ^  894^ 

4  Peiviubges  op  United  States  Citizens. 

effect  of  fourteenth  amendment  was  to  give  colored  people  full  rights  of  citizenship. 
Const,  t^  788. 
object  of,  was  to  protect  United  States,  and  not  state,  citizens.    Const,  g  768b 
before  the  amendment  it  was  doubtful  whether  a  resident  of  the  District  of  Columbia 

or  of  the  territories  was  a  citizen  of  the  United  States.    Id. 
act  creating  corporation  for  slaughtering  animals  in  New  Orleans,  sustained.    Const, 

§§  739,  750,  751,  752-801.     See  g  841. 
effect  of  the  fourteenth  amendment.     Const,  §§  770,  784»  798. 
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PRIVILEGES  AND  IMMUNITIES  OF  CITIZENS,  Peivileqbs  op  VmrBD  SrATEg  Citi- 
zens—  Continued, 
to  emigrate  to,  and  become  a  state  citizen  in,  another  state ;  carry  on  trade  there,  with- 
out disormination,  etc.    Const..  ^  8H8. 
to  visit  ^eat  of  government,  share  offices,  with  free  access  to  seaports, 'public  bnildings, 
etc.    Const.,  §  772. 
so  of  protection  on  the  high  seas.    Id, 
prosecution  and  regulation  of  occupations,  granting  monopolies,  etc.   Const.,  g§  785-90. 
citizens  have  the  right  to  prosecute  lawful  employments.     Const.,  g  7tM). 

and  to  go  to  any  state  they  choose.     Id, 
fundamental  privileges  of  citizens  discussed.    Const.,  §  791. 
the  right  to  sell  liquor  is  not  among  the.    Const.,  §g  740,  80d-4,  851. 

queerer  whether  prohibitory  law  void,  as  to  liquor  owned  at  its  passage.    Const., 
1)804. 
the  fourteenth  amendment  did  not  affect  the  citizenship  of  women.     Const,  §§  741, 

800-15. 
the  right  of  suffrage  is  not  a  privilege  of  women,  and  its  restriction  to  males  is  con- 
stitutional.    Const.,  §  80D. 
this  provision  does  not  confer  on  women  the  right  to  practice  law.     Const.,  ^g  744, 

818. 
the  right  to  practice  law  is  not  one  of  the.    Const.,  §§  740-45,  818. 
the  right  to  practice  law  may  be  regulated  by  the  state ;  it  is  not  a  privilege  of  United 

States  citizenship.     Const.,  ^818. 
congress  has,  in  general,  no  power  of  legislation  in  respect  to  such  privileges,  which 
are  not  created,  but  simply  guarantied,  by  the  constitution.     Const,  g§  833-84. 
but  may  provide  for  removal  of  cases  against  persons  to  whom  equal  protection  of 

the  laws  is  denied.     Const,  §  8  '5. 
colored  persons  denied  trial  by  a  jury  partly  of  their  own  color,  may  remove.     Id, 
the  supplemental  civil  rights  act,  securing  privileges  to  state  citizens,  void.    Const., 

g  bob. 
congress  may  protect  etate  citizen  in  his  rights  as  a  citizen.     Const,  §  836. 
has  express  authority  in  the  fourteenth  amendment  to  enforce  its  provisions:  one 
method  of  doing  so  is  by  the  removal  of  causes.    Const.,  §g  885,  878,  927, 
941-02. 
the  civil  lights  bill  included  white  citizens.     Const,  §  846. 
right  of  trial  by  jury  not  one  of  the.     Const,  gg  09 D,  847. 

provision  of  city  charter  of  Washington,  fixing  terms  on  which  free  negroes  might  be- 
come residents,  valid,  as  a  police  regulation.     Const,  g  849. 
a  state  judge  may  be  punished  for  violating  an  act  of  congress  as  to  discriminations  in 
selectmg  juries.    Const,  g  948. 

5.  What  are  **  Privileges  and  Iicmunities." 

act  requiring  butchers  to  land  and  slaughter  animals  at  a  certain  place  does  not  deprive 

them  of.     Const.,  i^g  739,  753. 
are  fundamental,  belonging  to  citizens  of  free  governments,  and  include  the  protection 

thereof  in  acquiring  and  enjoying  all  civil  rights.     Const.,  g^  709,  lODO. 
right  to  prosecute  trades,  etc.,  is' one  of  the.     Const,  gg  785-89. 
the  court  declines  to  define  them;  they  are  those  belonging  to  citizenship.    Const, 

gg  747-48,  820,  822. 


PROBATE  LAW. 

law  setting  aside  decree  and  granting   re-trial  not  an  ex  post  facto  law.     Const, 

g  5«o; 

domicile  of  deceased  determines  situs  of  his  property.    Const.,  .^  001. 

PROHIBITIONS  ON  THE  STATES.    See  Constitution  of  the  United  States. 

PROHIBITORY  LIQUOR  LAWS.     See  Liquors, 

quaere,  whether  law  forbidding  sale  ot  liquor  owned  when  law  passed  is  valid.    Const, 

Stg  121,  804. 
when  charter  of  beer  company  m^ay  be  repealed.    Const.,  gg  2105-09. 

PROMISSORY  NOTES.    See  Bills  and  Notes, 

PROPERTY.    See  Definitions;  Due  Process  of  Law;  Eminent  Domain, 

PROTECTION  TO  PROPERTY.    See  Due  Process  of  Law;  Obligation  of  Contracts;  Vested 
Rights. 

PROVISOa    See  Construction  of  Statutes,  2,  d. 

PUBLIC  AGENT. 

of  a  state  or  government,  duration  of  his  authority.    Const,  g  8219. 

PUBLIC  GRANTS.    See  Constitution  of  the  United  States,  8,  L 

PUBLIC  LANDS.    S?e  Constitution  of  the  United  States,  8,  1. 
acts  on,  all  in  pari  materia.    Const,  g  2915. 

PUBLIC  OFFICERS.    See  Obligation  of  Contracts,  2,  c;  Officers. 
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PUBLIC  OPINION.    See  Construction  of  Statutes. 

PUBLIC  PROPERTY.    See  Constitution  of  United  States,  3,  1. 

PUNISHMENTa    See  Constitution  of  United  States,  4,  j;  Cruel  Punishments. 

Q. 

QUARANTINK    See  Police  Power;  Begulation  of  Commerce,  1,  e. 

R. 

RAILROADS.    See  Corporations;  OMiffotion  of  Contracts^  4 

as  to  regulation  of  rates,  see  Corporations,  2 ;  Obligation  of  Coniraeis,  4,  c 
charters  as  contracts,  reserved  power,  etc.,  see  Obligation  of  Contracts,  4. 

RECORDS. 

charge  is  part  of  record ;  when  opinion  of  court  is  part  of.    Const.,  §  168 1. 
separate,  loose  papers,  wholly  unauthenticated,  do  not  constitute  a  judicial  record. 
Consuls,  §  127. 
what  is  a  proper  transcript  of.    Consuls,  §  128. 

REDEMPTION. 

state  laws  for,  bind  federal  courts.    Const.,  §  9084. 

REGULATION. 

and  control  of  corporations,  see  Corporations,  2 ;  Obligation  of  ContraetSf  4. 

REGULATION  OF  COMMERCE. 

1.  In  Genebal. 

a.  Miscellaneous. 

the  object  of  the  provision  was  to  secure  commercial  freedom  between  the  states, 

but  not  to  interfere  with  private  contracts.     Const,  §§  1031,  1060-01. 
a  contract  as  to  commerce  is  not  affected  by  a  subsequent  exercise  of  the  regula- 
tive power  of  commerce  by  which  it  becomes  more  burdensome.    Const,  ^  1081, 
1000,  1001. 
the  provision  does  not  imply  a  surrender  of  the  state  police  power,  but  the  latter  is 

restricted  to  self-protection.     Const.,  §^  1083,  1002-65. 
difficulties  of  conflicting?  state  regulations  stated.    Const,  §  1141. 
the  concurrent  power  of  the  states  and  congress.     Const,  §1188.    See  §  1260. 
not  analogous  to  concurrent  power  of  taxation.    Const,  §  1189. 
analogy  or  power  to  lay  duties.    Const,  §  1190. 
of  inspection  laws.    Const,  §  1191. 

of  quarantine  laws,  and  the  slave  trade  act  of  1803.    Const.,  ^  1192-98. 
of  the  pilotage  act  of  1789.     Const,  §  1194. 
does  not  extend  to  national  matters,  or  those  admitting  of  a  general  system 

of  regula^on.    Const,  §  1201. 
existence  of,  denied.    Const,  §g  1285-90.    See  gi^  1174-76. 
cases  reviewed  on  concurrent  power.     Const.,  §§  1070,  1485, 1498, 1512. 
the  compact  between  Virginia  and  Kentucky,  though  assented  to  by  congress,  de- 
claring the  perpetual  freedom  of  navigation  of  the  Ohio,  did  not  bind  cong^ress; 
and  it  might  legalize  a  bridge  already  constructed.     Const,  g§  112^23,  120S-12. 
when  congress  has  adopted  a  system  of  harbor  improvements  the  supreme  court 

cannot  interfere.     Const.,  ^  1218. 
qucere,  whether  congress  may  remove  p^aupers,  vagabonds,  etc.,  or  whether  this  is 

the  exclusive  right  of  the  states.     Const.,  §  1812. 
state  laws  must  be  directly  in  conflict  with  commercial  power  of  oong^ress,  and  not 
remotely  affecting  it.    Const,  §  1508. 

b.  Power  of  congress, 

not  to  regulate  commerce  wholly  within  a  state.    Const,  g§  1051,  1161. 

to  regulate  the  commerce  of  corporations.    Const,  §§  1029.  1058. 

is  exclusive ;  so  >vhen  the  subjects  of  are  national,  or  adxnit  of  a  uniform  plan. 

Const,  §g  1066-67,  1071. 
is  sovereign,  and  not  wholly  conferred  by  the  constitution.    Const.,  §§  1068-69. 
is  limited,  it  seems,  by  other  constitutional  provisions  as  to  state  power.    Const, 

$5 1070. 
authorizes  legislation  to  promote  foreign  or  interstate  commerce.    Const,  g  1187. 
extends  to  regulation  of  passenger  transportation.     Const,  §  1144. 
implies  power  to  control  all  instruments  of  commerce.    Const,  §  1147. 
state  regulations  superseded  by  congi*essional  action.     Const,  ^  1148. 
limited  by  nature  of  subject,  and  by  police  power  of  state.    Const,  ^  116L 
and  to  intercourse  with  other  states  and  countries.    Const,  §  1108* 
to  determine  when  its  full  powers  ehall  be  used.    Const,  g  1195. 
review  of  cases  as  to.    Const,  §  1178. 
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REGULATION  OP  COMMERCE,  In  General.  Potper  of  congress^  Continued. 
to  rcf^ulate  all  foreign  commerce.     Const.,  §  1184. 
includes  the  power  to  prescribe  rules.    Const,  ^  1187. 
is  not  limited  bv  a  compact  between  states,  assented  to  by  it,  declaring  a  river  to  be 

free.     Const.,'  ^§  1122,  1208-12. 
to  improve  rivers  and  harbors,  is  undoubted.    Const.,  i^  1214. 
the  embargo  of  1807  was  constitutional.    Const.,  ^  1228. 

whenever  the  subjects  to  be  regulated  are  national,  or  admit  of  one  uniform  system 
of    regulation,  congressional  power    is  exclusive.    Const.,   $^  1201,   1282, 
1817-18.  1841, 1880-81. 1891.    See  g  1485. 
cases  discussed.    Const,  §  12tt2. 
qvuxre^  whether  congress  may  regulate  fares  on  interstate  railways.   Const,  §  1287. 

or  remove  paupers,  etc    Const,  §  1812. 
cannot  extend  to  state  internal  regulations,  or  its  police  power.    Const.,  §  1517. 

«.  Power  of  the  states. 

act  of  congress  of  July  24,  1866,  prohibits  state  telegraph  monopolies.    Const., 
§1040. 
operation  of,  not  limited  to  United  States  military  and  post  roads.    Const, 
§  1041. 
cannot  grant  monopoly  of  telegraph  lines.    Const.,  §g  1042, 1044. 
their  police  power  is  not  surrendered,  but  mav  be  exercised  to  interfere  with  com- 
merce only  for  self-protection.     Const.,  §  1004.    See  ^  1141,  1202. 
may  control  their  internal  commerce.    Const,  g§  1138, 1201. 
stated  in  general    Const,  S  1141. 
superseded  by  cx>ngressional  action.    Const,  S  1148. 

some  powers  are  exclusive  of  state  action ;  otners  may  be  exercised  on  non-action 
of  congress ;  among  the  latter  are  regulations  of  pilotage,  ports,  dams,  bridges, 
etc.     Const,  ^  1171. 
of  the  first  class  are  the  purchase,  sale  and  exchansre  of  commodities  with  for- 
eign countries  or  between  the  states.    Const,  §  1177.    See  ^§  12vS5, 1287-8!K 
as  to  these,  the  non-action  of  congress  is,  per  se,  a  declaration  of  commercial 
freedom.    Id,;  ^  1888. 
to  exercise  rights  over  navigable  rivers,  subject  to  action  by  congress.    Const., 

§  1215. 
internal  commerce  wholly  within  state  power,  though  carried  on  upon  public  waters 

of  the  United  States.     Const,  §  1218. 
may  regulate  ferries,  roads,  inspections,  etc.,  so  loag  as  laws  of  congress  not  di- 
rectly infringed.    Const,  §  1221. 
as  to  foreign  and  interstate  commerce,  the  power  of  congress  is  exclusive;  there  is 
no  concurrent  power  in  the  states.    Const.,  ^  1285, 1287.  See  §§  11 74-76, 1800. 
includes  manv  tniugs  affecting  commerce,  such  as  taxation  of  property  employed 

in.    Const,  §§  1085, 1204.    See|x>«^  8,  b,  e, 
cannot  regulate  foreign  commerce  or  navigation.    Const,  §  1801. 
may  remove  paupers,  etc. ;  qucere^  whether  congress  may  do  so.     Const,  §  1812. 
difficult  to  determine  where  state  power  begins.    Const.,  g  1882. 
if  congress  authorizes  the  importatioi)  of  liquors,  no  state  can  prohibit  it     Const., 

§  1488. 
not  expressly  excluded  from  exercising  commercial  power.    Const.,  g  1545. 
police  poxoer. 

in  the  absence  of  commercial  regulation  by  congress  the  states  may  pass  police, 

health,  inspection  and  quarantine  laws.    Const.,  g  1075. 
and' prohibit  sales  of  articles  dangerous  to  public  health  or  morals.    Const, 

g  1516. 
was  not  taken  away  by  the  constitution.     Laws  affecting  health,  etc.,  may  be 
passed,  though  commerce  indirectly  affected.     Const,  g^  1078,  1274,  1270, 
1298. 
act  of  New  York,  for  summary  removal  of  persons  settling  on  Indian  lands, 
valid.     Const,  g  1079. 
for  registration  of  immigrants  from  foreign  ports,  valid.    Const,  §g  1251, 
1274-88. 
authorities  reviewed.     Const,  g  1276. 
being  intended  to  pfotect  her  from  foreign  paupers,  is  valid.    Const., 

^1279;  but  see  g  1888. 
although  it  seems  congress  has  legislated  on  the  subject.    Const., 

§g  1277,  1282. 
this  case  limited  and  explained.    Const.,  §  1816. 
the  doctrine  criticised.     Const,  g  1888. 
and  denied  and  limited.    Id,;  g  1816, 
except  to  guard  against  diseases  and  paupers,  a  state  cannot  prohibit  immigra- 
tion of  foreigners.     Const,  g  1295, 
a  state  may  deny  foreigners  the  right  to  land  unless  they  give  bond  against 
becoming  paupers,  but  cannot  exact  a  tax  for  every  passenger.    Const, 
g  1296;  but  see  ^g  1888-4a 
they  cannot  exact  bond  from  master  against  passengers  becoming  paupers,  or 
commute  same  by  payment  of  small  sum  for  each.    Const.,  gg  125d,  1886-87. 
is  one  of  the  means  used  by  a  sovereignty  far  the  general  good.  Const,  g  1807 
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REGULATION  OF  COMMERCE,  In  General,  Poi^er  of  the  states—  Continiied. 

the  states  have  retained  all  that  is  necessary  to  their  internal  government 
Const.,  g  18D8. 

thev  may  exclude  fugitives  from  justice,  paupers  or  vagabonds.  Const., 
^g  1310,  1820. 

they  have  no  discretion  in  the  exclusion,  and  can  act  only  in  self-defense. 
Const.,  ^  1318. 

and  commerce,  distinguished.     Const,  §  1818. 

states  have  sole  power  to  determine  who  are  likely  to  be  obnoxious  to  their  citi- 
zens.   Const,  §  1821. 

they  mav  remove  such  persons;  quaere,  whether  congress  may  do  so.  Const^, 
§5^  1812,  1320. 

law  of  Cahfornia  allowing  her  officer  to  board  foreign  immigrant  vessel,  and 
exact  bond  for  every  person  he  decides  to  be  or  likely  to  become  insane,  a 
pauper,  etc.,  is  void.     Const.  ^§  1254,  1843,  1844. 

a  state  may  compel  railway  companies  to  post  table  of  rates  annually  and  pro- 
hibit them  from  exceeding  them.     Const.  ^§  1848,  136S. 

t)ie  patent  laws  do  not  interfere  with  state  power  to  regulate  dangerous  occu- 
pations.    Const,  §  1388. 

a  state  may  exclude  dangerous  articles,  and  thus  exclude  the  products  of  other 
states.    Const.,  g  1399. 

port  charges  may  be  valid  under.     Const,  §  1419. 
'  duties  on  tonnage  to  raise  revenue  to  enforce  quarantine  laws  are  void.    Const, 
§  1445. 

a  state  cannot,  to  prevent  pauperism  and  crime,  prohibit  t^e  importati<xi  of 
liquors  authorized  by  congress.    Const,  §  1483. 
but  it  may  prohibit  the  sale  thereof  at  i*etail,  as  the  original  packages  are 
then  broken  up,  and  their  character  as  imports  ceases.     Const.,  §§  1484^. 
1488,  1489. 

stated  and  explained.     Const.,  §  1488. 

freat  latitude  allowed  in  the  exercise  of.    Const.  §  1490. 
ut  must  not  interfere  with  foreign  commercial  power  of  congress.     Const, 

§g  1491,  1497. 
whether  treatv  stipulations  override  police  power.     Const.,  §  1504. 
it  seems  that  laws  prohibiting  sales  of  liquor  on  Sunday  are  valid,  even  though 

this  might  conflict  with  an  importer's  sales.    Const.,  §  1508* 
liquor  license  laws,  how  far  sustained.     Const,  §§  1 481-1  o  18. 
state  license  fees,  see  post,  5,  7. 
depending  on  non-action  of  congress. 

as  to  exclusive  power  of  congress,  see  supra^  1,  b, 

how  far  the  states  may  regulate  commerce  tiU  congress  acts.    Id,;  Const, 

^§  1485, 149S. 
failure  of  congress  to  act  equivalent  to  a  declaration  of  freedom  of  commerce. 

Const,  gj$  1074,  1142,  1879-88,  1177;  but  see  g§  14S5,  1498. 
in  such  case  the  states  may  pass  laws  affecting  interstate  commerce.    Const. 

§  1075. 
may  build  dam  or  bridge  on  navigable  stream  before  action  by  congreiss. 

Const,  §§  1141,  1104-1176, 1287. 
as  to  dams  and  bridges,  see  infra,  2, 

act  making  enrolled  vessels  ships  of  the  United  States,  and  givinj^  them  the  ex- 
clusive rights  of  the  coasting  trade,  is  such  an  exercise  of  the'power  by  con- 
gress, that  a  state  cannot  give  a  monopoly  of  steam  navigation.    Const, 

8S  1160, 1197. 
carrying  on  system  of  harbor  improvements  is  action  by  congress.    Wisconsin 

V.  DuTuth,  Const,  §§  1212-18. 
as  no  act  of  congress  existed  as  to  Wisconsin  river,  and  no  boats  licensed  or 

ports  established  thereon,  the  state  might  dam  it.    Const.,  §  1323. 
congressional  acts  for  the  survey  of,  and  appropriations  for  improving  a  river. 

but  showing  an  intention  not  to  interfere  with  obstructions  by  state,  will  not 

prevent  state  action.    Id. 
assenting  to  compact  declaring  freedom  of  river,  and  licensing  vessels,  estab- 

lisliing  ports,  etc.,  thereon,  amounts  to  congressional  action.    Const,  g  1241. 

See  §  1329. 
power  of  congress  to  authorize  international  bridge.     Const.,  §  1^3. 
as  to  what  are  concurrent  state  and  national  powers,  see  supra,  1,  o. 
port  charges  valid,  congress  not  having  acted,  if  not  duties  on  tonnage.    Const, 
g  1419. 
so  of  wharfage.    Const,  §  1427. 
the  mere  grant  of  power  to  regulate  commerce  between  the  states  is  not  an 

absolute  prohibition  on  the  states.     Const,  g  1485. 
may  regulate  charges  on  domestic  railways  until  congress  acta.    Const,  §  2185. 

d.  What  is  commerce;  what  is  not. 

state  may  tax  legacies,  when  legatee  neither  resident  nor  United  States  citizen. 

Const,  g$5 1024,  1084. 
exchange  and  foreign  bills,  not ;  state  may  tax  former,  and  broker  dealing  in  latter. 
.    .  Const,  ^g  1025,  1035-87. 
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REGULATION  OF  COMMERCE.  In  General,  What  is  commerce;  what  is  not  —  Contimied. 
the  tele^^ph   is  included  in;  state  cannot  lay   tax  on  each   message.     Coast., 

§§  1028,  1099.     See  ^^  1039,  1051. 
instruments  of  commerce  are  not,  and  are  taxable  as  property,  or  as  a  trade  or 

business.     Const.,  ^  1085. 
not  confined  to  those  instrumentalities  known  when  constitution  adopted,  but  em- 
braces new  developments;  it  includes  the  telegraph.     Const.,  g,^  1037-23,  1088, 

1099. 
includes  commercial  intercourse.    Const,  g.H  1037.  11S8>1301.  1293,  1880. 
issuing  insurance  policies  is  not ;  states  may  regulate  or  exclude  foreign  insurance 

company.     Const.,  §$  1080,  1059. 
vesting  jurisdiction  in  federal  courts  over  commerce  and  navigation,  not.     Const., 

§  1086. 
state  law  prohibiting  non-resident  from  planting  oyster  beds,  not  a  regulation  of. 
Const,  §  1091. 
state  may  regulate  its  fisheries,  though  vessels  engaged  in  coasting  trade  may 
be  affected  thereby.     Coust.,  5$§  1092,  109:1 
states  mi^ht  prohibit  importation  of  slaves  for  sale.     Const,  g  1095. 
includes  navigation.    Const,  ^^  1148, 1188,  1398, 1880. 
a  state  may  dam  the  entrance  to  a  tide  water  marsh  and  creek,  connected  with  a 

navigable  river,  to  secure  the  public  health.    Const,  g§  1102.  117-1-70. 
congress  may  legalize  a  bridge  between  two  states,  as  a  post-road.     Const.,  gg  1203, 

1204. 
declaration  of  freedom  of  rivers,  in  compact  admitting  a  state,  valid.    Const, 

§  1229. 
includes  the  transportation  of  articles  of  barter  or  sale.     Const,  §  1257. 
law  requiring  registry  of  immigrants  from  foreign  port  not  a  commercial,  but  a 

police,  regulation.     Const,  ^^  1251.  1274-83.     See  j$  1810. 
a  state  law  imposing  tax  on  eacli  passenger  l.inded  by  rniister  of  vessel  employed  in 

foreign  or  coasting  service,  void.     C'onst.,  S^S  1232,  1284-1885, 
defined  and  considered.     Const,  §^  1299,  1818. 
persons  are  the  subjects  of.     Const,  g  1818,  p.  684. 

e.  What  is  foreign  commerce. 

broker  dealing  in  foreign  bills  may  be  taxed  by  state.    Const..  §  103S. 

congress  may  prescribe  what  shall  Constitute*  American  vessels,  character  of  sea- 
men, etc.     Const,  §  1083. 

California  act  forbidding  exhumation,  not  void,  as  applying  to  removal  of  dead  to 
China.     Const,  ^  1097. 

mav  include  voyage  between  ports  of  a  single  state,  but  on  the  high  seas.    Const., 
$5  1182. 

defined.     Coust,  |^  1184. 

congress  may  punisli  conspiracies  to  destroy  property  on  the  high  seas.    Const., 
g  1226. 
and  thefts  from  vessels.     Const,  §  1227. 

the  embargo  of  1807  was  constitutional.    Const.,  §  1328. 

in  peace,  in  war,  and  in  respect  to  neutrals,  considered.     Const,  g  1209. 

it  seems  that  the  business  of  miporting  is,  and  that  the  importer  cannot  be  required 
to  pay  a  license  for  selling  original  packages.     Const.,  g  1470. 

imports  and  exports  solely  relate  to,  see  post^  7,  b,  c. 

state  liquor  license  laws.     Const.,  ^§  1481-1518. 

f.  What  is  interstate  commerce;  what  not, 

a  monopoly  of  telegraph  wholly  within  a  state,  but  so  situated  that  no  other  line 

cnn  reach  important  points,  is.  and  cannot  be  conferred  by  a  state.     Const., 

$5 1089. 
transportation  or  communication  between  persons  in  one  state,  not.     Const, 

^  1051. 
importation  of  cattle  into  a  state  is;  state  cannot  prohibit  or  burden  it.    Const, 
i^^  1032,  1062-65. 
but  the  police  power  may  be  exercised,  for  self-protection.     Const,  gg  1084-65. 
it  is  commerce  between  two  or  more  states.     Const.,  §§  1072,  1185. 
admiralty  and  maritime  jurisdiction  are  commercial  powers;  railroads  in  two  or 

more  states  are  instruments  of.     Const.,  ^^  1072-78. 
law  abrogating  common  law  liability  for  wrongful  exclusion  from  cars  running 

between  two  states,  void.     Const,  g  1087. 
states  may  provide  liability  for  death  on  interstate  railroad.     Const.,  ^  1089. 
the  carriage  of  goods  on  river  entirely  within  one  state,  but  destined  for  other 

states,  is.     Const,  g^  1108,  1189. 
state  law  requiring  owners  of  public  conveyances,  on  land  or  water,  to  afford  equal 

accommodations,  void  so  far  as  affecting  coasting  trade  between  states.     Const., 

§§1111,  1142. 
stopping  at  intermediate  ports  does  not  affect  interstate  character  of  trip.     Const, 

|i  1150. 
act  of  New  York,  giving  steamboat  inventor  a  monopoly  of  steam  navigation  on 

the  waters  of  the  state  for  a  term,  is  void.     Const.  ^§  1 116,  1 197. 
the  power  of  congress  extends  within  the  territorial  limits  of  a  state.    Const, 

g  1180. 
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REGULATION  OF  COMMERCE,  In  Gekkral,  Whatiainteratate  commerce;  what  not ^  Con. 
act  of  Maine,  for  exclusive  rights  on  the  PenobBcot  above  imfMiasable  falJs  and 

dams,  valid.     Const.,  §55  1121,  120i. 
internal  commerce,  though  transacted  on  waters  of  United  States,  is  not.    Const., 
§  1218. 
vessel  plying  between  ports  of  same  state  not  subject  to  government  inspec- 
tion, though  she  sometimes  carries  good  from  without  the  state.     Id.;  but 
see  t;g  1219-20. 
navigation  on  public  river  between  ports  of  same  state,  is.    Const,  §  1219.    See 

^  1218. 
a  tax  on  bills  of  lading  of  bullion  destined  for  points  beyond,  is  void.    Const., 
§  1472,  p.  801. 

g".  What  are  exports  from  state.    See  post,  7. 

h.  Preferences  to  ports  of  one  state, 

state  regulation  of  warehouse  charges  does  not  amount  to.    Const.,  g  1076. 

laws  dir(?ctly  giving  preference  only  prohibited,  and  not  giving  incidental  prefer- 
ences.    Const,  8g  1077.  1211. 

act  declaring  bridge  lawful,  which  impedes  navigation,  not  a  preference.  Const., 
§  1129. 

erection  of  bridge  giving  one  city  an  advantage  over  another,  not  within  this  pro- 
vision.   Const,  §  1210* 

the  power  of  congress  to  regulate  commerce  is  hereby  limited,  and  the  states  are 
also  prohibited  to  destroy  commercial  equality  as  to  ports.     Const,  §  1297. 

object  of  provision  was  perfect  equality  in  commerce  and  navigation,  among  the 
states.    Const,  g  1802. 

and  it  limits  only  the  power  of  congress,  and  not  of  the  states,  as  to  their  domestic 
affairs.    Const.,  ^  13ttl. 

laws  affecting  pilots  are  not    Const.,  §  1548. 

1.  Commerce  with  Indian  tribes. 

laws  of  Georgia,  assuming  control  over  Indian  country,  void.     Const,  §  1080. 

sale  of  liquor  to  Indians  may  be  forbidden  by  congress.    Const,  i$  lOSl. 

the  decision  of  the  executive  and  other  political  departments,  that  certain  tribe 

exists,  followed  by  the  courts.     Const..  ^  105*2. 
congress  cannot  punish  crime  on  an  Indian  reservation  within  a  state.    Const.. 
,    §505. 

2.  On  Navigable  Waters. 

a.  In  general. 

power  extends  to  places  and  things  not  wholly  within  state  jurisdiction ;  a  regula- 
tion licensing  steamboats  does  not  affect  state  ferry ;  includes  power  to  deter- 
mine character  of  vessels,  seamen,  etc.     Const.,  §g  1083-85,  1183. 

qucRre,  whether  state  suing  to  remove  obstruction  authorized  by  congress  must 
not  show  special  damage.     Const,  §  1181. 

section  4283,  R.  S.,  applies  to  commerce  on  high  seas,  though  termini  ot  voyage  in  a 
single  state.     Const,  i^  1133. 

as  to  ports,  harbors,  pilotage,  buoys,  beacons,  slips,  dams,  bridges,  etc.,  the  states 
may  act,  unless  congress  has  acted,  and  then  when  not  in  conflict  with  such 
action.     Const,  §g  1088,  1171,  1177. 

the  power  of  congress  fully  includes  navigation,  except  that  wholly  within  a  state. 
Const,  §  1188. 

a  law  of  New  York  giving  inventor  of  steamboat  exclusive  right  to  navigate  state 
waters,  conflicting  with  acts  of  congress,  is  void.     Const,  §§  119o-97. 

state  may  improve  river  of  the  United  States,  but  must  not  interfere  with  works 
authorized  by  congress.    Const.,  g  1225. 

b.  Ships  and  vessels. 

local  authorities  may  make  regulations  for  local  safety  and  convenience,  as  to  lights, 
anchorage,  slips,  etc.,  not  conflicting  with  federal  law  or  admiralty  jurisdiction. 
Const,  ^^  1088,  1369. 
coasting  vessel  may  not  interfere  with  exclusive  right  of  interstate  ferry.    Const., 

§  1090. 
act  of  congress  for  recording  mortgages  on,  and  making  the  record  notice,  valid. 

Const,  g  1094. 
entire  commercial  marine  within  power  of  congress;  state  act  requiring  enrollment 

before  leaving  port,  void.    Const.,  g  1096. 
congress  may  determine  what  shall  constitute  American  vessel.    Const,  §  1083. 
steamers  enrolled  and  licensed,  plying  between  different  states,  are  vestiels  of  the 
United  States.     Const,  g  1143. 
and  may  navigate  all  navigable  waters  of  the  United  States.    Const,  §  1217. 
state  act  requiring  filing  of  statement,  setting  forth  name  aud  conditions  of  owner- 
ship of,  void.     Const,  g  1157. 
state  act  requiring  enrolled  vessel  engaged  in  coasting  trade  to  extend  equal  privi- 
leges to  colored  and  white  persons,  void.    Const,  gg  1111,  1142,  llo0-48. 
Coger  V.  Packet  Co.,  87  la.,  145.  distinguished.     Id» 
congress  has  regulated  interstate  commerce  by  licensing  and  enrolling,  cugaged  in 
coasting  trade.    Const ,  gg  1 1 60,  1 1 9  7. 
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REGULATION  OF  COMMERCE,  On  Navigable  Waters,  Ships  and  vesseU— Continued, 

and  a  state  cannot  grant  a  monopoly  of  Bteam  navigation  on  its  waters.  Const., 
Si  11»7. 

it  is  the  enrollment,  not  the  license,  which  determines  its  American  character. 
Const,  g  1198. 

the  power  of  congress  extends  to  passenger  vessels.     Const,  §  1199. 

the  license  for  the  coasting  trade  authorizes  passenger  transportation.  Const., 
§1200. 

power  of  congress  not  restricted  to  sailing  vessels.    Const.,  §  1201. 

whether  inspection  laws  of  congress  apply  to  vessels  engaged  wholly  in  internal 
commerce.    Const,  g^  1218-20. 

passenger  vessels  are  within  congressional  power.    Const,  g  1281. 

no  discrimination  as  to  wharf  rent  can  be  made  against  vessel  carrying  the  prod- 
ucts of  other  states.    Const.,  §  1390. 

e.  Bridges. 

congress  may  declare  bridge  Impeding  navigation  to  be  lawful,  and  require  vessels 
to  respect  its  elevation.    Const,  gg  1129, 1203-12. 

a  state  may  authoriee  erection  of,  over  navigable  stream  wholly  within  its  own 
limits,  but  congress  may  interpose  by  general  or  special  law  and  remove  them, 
and  punish  future  erection  of.    Const,  §g  1112,  1164-70« 
question  of  expediency  of,  is  for  the  state.     Const.,  g  1167. 

congress  might  legalize  a  bridge  over  the  Ohio,  though  it  was  declared  by  the  Vir- 
ginia and  Kentucky  compact  to  be  forever  free.  The  assent  of  congress  to  such 
compact  did  not  bind.     Const.,  §g  1122,  1208-12. 

it  seems  that  though  the  power  to  authorial,  regulate,  legalize  or  destroy  bridges 
is  within  the  power  of  congress,  it  cannot  build  them.    Const,  g§  1230-^. 

relative  powers  of  congress  and  the  states.     Const,  gg  1235-38. 

making  a  bridge  a  post  route,  and  declaring  it  a  legal  structure  by  congress,  legal- 
izes it  in  all  respects.     Const.,  g  1239. 

a  draw-bridge  is  not  an  obstruction  to  navigation.    Const,  g  1240. 

the  construction  of  Wheeling  bridge  by  a  state  was  unauthorized,  congress  having 
licensed  vessels,  established  ports,  etc.,  on  the  Ohio.    Const,  g  1241. 

city  regulations  for  opening  and  closing  draw-bridges  at  certain  hours  in  Chicago, 
requiring  them  to  be  closed  every  ten  minutes,  held  valid.    Const,  §  1243. 

as  to  non-action  by  congress,  see  supra^  1,  c 

d.  Wharves.    See  post,  6. 

power  of  states  over  port  regulations  depends  on  non-action  of  congpress.    Const, 

gg  1171,  1427. 
but  if  the  exercise  of  the  power  becomes  oppressive,  the  federal  courts  will  inter- 
fere.   Const.,  g  1428. 
no  discrimination  in  rent  of,  against  vessel  carrying  products  of  other  states. 

Const,  g  1398. 
wharfage  may  be  charged  to  all  using,  if  it  does  not  exceed  a  fair  return  for  the 

use  of  the  property.     Const,  g  1398. 
vessels  may  be  required  to  pay  for  the  use  of,  but  charges  for  entering  port,  based 

on  tonnage,  are  void.     See  post,  7.    Const,  gg  1410-17. 
wharfage  may  be  based  on  tonna<2:e.    Const,  gg  1421-22.  1440,  1442. 
vessels  using  wharf  boats  must  i)ay  wharfage,  when.     Const,  g  1430. 
wharfage  charges  are  valid,  and  canal  boats  may  be  exempted  therefrom,  not  dis- 
criminating between  persons.     Const,  g^  1437-38. 
discrimination  in  favor  of  state  canal  boats,  void.     Const.,  g  1489. 
the  purpose  for  which  a  city  spends  the  money  collected  is  immaterial.  Const, 

g  1441. 
for  unimproved  as  well  as  improved  wharves,  valid.    Const.,  g§  1442-43. 
but  charges  on  vessels  anchoring  in  the  port,  whether  touching  at  a  wharf  or 
not,  are  invalid.    Const.,  g  1444. 

e.  Pilotage. 

state  Jaws  concerning,  are  valid.     Const,  gg  1100,  1643. 

depend  on  non-action  of  congress.    Const,  g  1171. 
New  York  system  of  regulation  of,  held  valid.    Const,  g  1101. 

so  of  elaborate  system  of  California.     Const.,  g  1102. 
laws  concerning,  are  beneficial ;  a  law  imposing  half-pilotage  on  vessels  refusing  a 
pilot  is  valid.    Const,  §g  1541-42. 

not  an  impost,  or  preference  oi  ports  of  one  state.     Const,  g  1543. 

nor  in  conflict  with  commerce  clause.    Const,  §  1544. 

f.  Mariners. 

couj^ress  may  determine  national  character  of  seamen.    Const,  §  1088. 
Louisiana  act  prohibiting  free  colored  seamen  coming  into  the  state  is  void.    Const., 
g  1098. 

g.  Extent  of  congressional  power. 

may  regulate  commerce  on  high  seas  between  ports  of  a  single  state.  Const, 
g^  1107,  1132-33. 

li.  What  are  navigable  uoaters  of  the  United  States. 

common  law  doctrine  of  ebb  and  flow,  no  application ;  navigability  in  fact  is  the 
test    Const,  gg  1110,  1134-35. 
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REGULATION  OF  COMMERCE.  On  Navigable  Waters,  What  are  navigable  waters  of  the 
United  States  —  Con  tinned. 
are  those  8o  connected  as  to  form,  with  other  nayis;able  waters,  a  continuous  line 

of  travel  between  states  or  countries.     Const..  ^.:i  1109,  1134-85. 
Grand  river,  Michigan,  one  of  the.     Const,  g  1136. 

i.  Dams, 

state  may  dam  the  entrance  of  a  tide- water  creek  and  marsh  of  the  Delaware  to 
preserve  public  health.     Const.,  §§  1162,  1174-76,  1287. 
unless  congress  has  acted.     Id, 
and  may  authorize,  or  other  obstructions,  across  or  in  navigable  stream  wholly 

within  its  limits,  if  congress  has  not  acted.     Const.,  g§  1113,  1171-73. 
Wisconsin  might  authorize  dam,  though  its  constitution  provides  for  tlie  freedom 
of  rivers  flowing  into  the  Mississippi.    Const.,  §  122:^. 
nor  is  such  act  prohibited  by  the  ordinance  of  1787  containing  a  like  clause. 
Const.,  g§  1223-24. 
as  to  non-action  of  congress,  see  mipra^  1,  o. 

J.  Bays  and  harbors, 

congress  may  leave  details  of  improvement  in,  to  the  secretary  of  w*ar.     Const., 

gg  1106,  1130. 
a  state  may  provide  for  cutting  a  channel  in  a  bay,  and  that  an  adjoining  countv 
shall  pay  for  it.     Const.,  §.^  1115,  1177. 
if  acts  of  congress  not  in  conflict.     Const,  §  1177. 
when  congress  has  adopted  a  system  of  improvement  of,  the  courts  cannot  inter- 
fere.    Const,  §  1213. 

k.  Canals. 

though  so  constructed  that  injunction  would  lie,  yet  if  afterwards  adopted  by  con- 
gress the  courts  will  not  interfere.     Const,  §g  1124,  1218-14. 

1.  Ports,    See  poaf,  7. 

power  of  states  over,  depends  on  non-action  of  congress.     Const,  §  1171. 
and  extends  to  all  regulations  to  secure  local  safety  and  convenience,  not  conflict- 
ing with  laws  of  congress  or  admiralty  Jurisdiction.     Const..  ^  1088. 
charges  of,  are  valid  under  the  police  power,  and  in  return  for  benefits  received ; 

but  they  must  not  be  duties  on  tonnage.     Const.,  §  1419. 
but  charges  for  entering  or  departing  are  void.     Const.,  §  1414. 

m.  Rivers, 

compact  between  states  as  to  navigation  of,  before  admission,  subordinate  to  power 

of  congress.     Const,  ^^  1103,  1126. 
congress  has  plenary  power  over.     Const,  g§  1126, 1216. 

mav  turn  water  into  one  of  two  channels.     Const,  t^§  1105,  1127. 
and  make  structures  tending  to  impede,  but  in  ^ect  assisting  commerce. 
.     Const,  §g  1127,  1128. 

may  leave  execution  of  details  to  officers.     Const,  §  1130. 
this  is  not  incompatible  with  the  enjoyment  of  local  rights  of  crossing,  etc. 
Const,  §  1217. 

8.  Tax  on  Transportation  of  Passengers  or  Property. 

a.  In  general, 

constitutionality  is  to  be  determined  by  the  subject  oj^  which  burden  laid.    Const, 

^1255. 
difficulty  of  drawing  the  line  between  valid  and  invalid  state  taxation  is  great 

Const,  g§  1263-68. 
amount  of,  cannot  influence  course  of  decision  as  to  its  validity.     Const,  §  1278. 
relative  powers  of  the  states  and  congress  discussed.     Const.,  ^  1801. 
the  clause  relating  to  the  migration  of  persons  historically  considered.    Const., 

^  1327. 

b.  What  state  taxation  is  valid.    Sea  supra^  1,  c,  as  to  police poioer, 

state  may  tax  cori>orate  franchises,  and  exact  fee  for  use  of  its  highways.     Const., 

gg  12o»,  1264. 
tax  on  railway  gross  receipts,  though  partially  affecting  interstate  transportation. 
Const,  g§  1246,  1263,  1845. 
this  is  not  taxing  commerce,  but  property.     Id, 
requirement  in  railway  charter  to  pay  part  of  transportation  receipts,  though  the 

road  extends  beyond  the  state.     Const,  g§  1247,  1266. 
to  charge  freight,  toll  or  fare  for  the  use  of  its  own  property.    Const,  §  1266, 

p.  027. 
a  city  may  impose  a  license  tax  on  express  company  doing  interstate  business. 

Const,  ?(§  1248.  1268. 
it  seems  that  a  capitation  tax  on  all  passengers  going  without  or  coming  into  a  state 

is  valid.     Const,  ^  1270. 
tax  on  all  foreign  passengers  cannot  be  exacted.     Const.,  §  1296. 
taxation  to  execute  inspection  laws,  see  Const,  §  1330. 
is  restrained  only  as  to  duties  on  imports  and  tonnage.     Const,  g  1331. 
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REGULATION  OF  COMMERCE,  Tax  on  Transportation  of  Passengers  or  Property— 
Continued. 

e, what  is  invalid.    See  supra,  1,  c,  as  to  police  power. 

tax  on  all  freight  taken  up  without  and  brought  within  the  state,  or  vice  versa. 
Const.,  §§  1^4.  1256,  1258,  1260,  1345. 
it  is  immaterial  that  the  levy  is  on  all  freight,  internal  and  eztemaL    Const., 
§  1259. 
tax  on  persons  carried. through  or  out  of  a  state.    Const.,  §  1262. 
a  capitation  tax  on  all  passengers  going  out  of  or  coming  into  a  state,  payable  by 
the  carrier,  is  not  void  as  a  regulation  of  commerce,  but  tends  to  defeat  the  ends 
of  government,  and  is  void.     Const.,  §g  1249,  1270-71. 
law  requiring  master  to  pay  state  a  certain  sum  for  each  passenger  brought  into 
port,  and  giving  him  a  right  to  recover  from  each  the  sum  paid  on  his  account. 
Const..  §§  1252,  1284-1885,  138^40. 
a  state  may  compel  foreigners  to  give  bonds  against  becoming  paupers,  but  cannot 

exact  tax  from  all  passengers.    Const.,  §  1296;  but  see  §§  1888-40. 
right  to  tax  does  not  arise  until  the  subjects  of  taxation  are  wiihin  the  jurisdiction. 

Const..  §  1805. 
tax  of  |2  on  each  foreign  passenger,  though  to  create  a  fund  for  alien  paupers,  is 

void.     Const..  §$  1819,  p.  686. 
a  law  of  New  York  requiring  a  bond  against  passengers  becoming  paupers,  etc.,  or 
ID  lieu  thereof  to  pay  a  small  sum  for  each,  is  void.     Const.,  i^§  1258, 1886-42. 
this  is  a  tax  on  tlie  passengers,  as  much  as  if  collected  from  them.    Const., 

gg  1886-87. 
immaterial  that  the  law  was  not  to  operate  until  twenty-four  hours  after  land- 
ing.   Const.,  g  1842. 
a  law  of  California  allowing  her  officer  to  board  all  immigrant  vessels,  and  demand 
bond  for  every  passenger  by  him  determined  to  be  insane,  a  pauper,  etc.,  void. 
Const.,  §§  1254.  1848-44. 
tax  on  merchandise  in  transit,  or  on  carriage  of  goods  from  and  to  points  without 
the  state,  void.     Const..  §  1345. 
law  requiring  railway  to  return  receipts  from  such  sources,  void.     Id, 
tax  on  locomotives  and  cars  mainly  used  in  interstate  transportation,  void.    Const., 
g  1846. 

4.  Reoulatino  Charges  for  Use  op  Private  Property. 

is  not  a  deprivation  of  property  without  due  process  of  law.    Const.,  §  1852. 

a  state  may  fix  and  regulate  charges  for  storing  grain  in  a  warehouse,  though  intended 

for  shipment  to  other  states  and  countries.    Const.,  §§  1847,  1858-55,  1859-60. 
grain  elevators  are  constructed  for  public  use,  and  subject  to  public  regulation.   Const, 

§  1858. 
the  fact  that  they  were  built  before  regulating  statutes  were  {massed,  is  immaterial. 

Const.,  g  1856. 
the  question  of  what  is  a  reasonable  charge  is  legislative  as  well  as  judicial.    Const., 

§1857. 
various  cases  of  regulation,  when  some  special  privilege  is  granted  with  the  property, 

considered.     Const.,  §  1867,  pp.  733-34. 
railroad  companies  may  be  compelled  to  post  tables  of  rates  annually,  and  prohibited 

from  charging  a  greater  rate,  by  the  states.     Const.,  §§  1848,  186^70. 
and  maximum  rates  of  charges  on  road  forming  continuous  line  with  a  road  in  another 

state,  may  be  fixed.     Const.,  §  1371. 
railroads  may  be  taxed.    Const.,  §  2885. 

5,  Discrimination  aoainst  Products  of  Other  State& 

a  state  cannot  discriminate  against  goods  brought  from  other  states.    Const.,  gg  828. 

1478. 
a  license  on  the  business  of  selling  goods  is  a  tax  on  the  goods  themselves.    Const., 

gS5 1872,  1879-80,  18vS6. 
a  state  act  requiring  peddlers  of  goods  of  other  states  to  pay  a  license  is  void.    Const., 
$5  1378. 
or  traveling  salesmen.    Const.,  §^  1375,  1889-90. 
otherwise  where  the  state  supreme  court  held  that  the  tax  was  without  regard  to 

tlie  place  of  growtli  or  manufacture  of  the  goods.    Const.,  §§  1874,  1884-85. 
or  where  it  was  so  in  fact.     Const.,  ^  14U1. 
exacting  license  fees  of  non-residents,  higher  than  from  residents,  void.     Const,  g  825. 
United  States  patents  do  not  exempt  articles  made  under  them  from  state  taxation. 

Const.,  fig  1876,  18H7. 
license  laws  discriminating  against  foreign  products  are  void ;  but  one  who  is  not  in- 
jured thereby  cannot  coniplain.    Const.,  §g  1377,  1892-98. 
an  ordinance  requiring  vessel  laden  with  products  of  other  states  to  pay  wharf  rent  not 

exacted  from  vessels  laden  with  home  products,  void.     Const.,  i$§  1878,  1895-97. 
a  state  cannot  empower  a  city  to  do  what  it  cannot  itself  do.    Const.,  g  1898. 
but  in  the  exercise  of  the  police  power  a  state  may  exclude  articles  which  it  considers 

dangerous.    Const.,  g  1899. 
fedenu  jurisdiction  to  prevent  discrimination  extends  to  the  interior  of  every  statew 
Const,  g  1400. 
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EEGULATION  OF  COMMERCE,  Discrimination  against  Products  of  Other  States— 
Continued. 
liquor  licenses  are  valid  if  there  is  no  discrimination  against  products  of  other  states. 
Const. ,  §  1403. 
so  of  a  tax  on  liquors,  the  product  of  other  states.    Const,  §  1403. 
a  state  may  tax  liquors  brought  from  other  states  if  it  also  taxes  its  domestic  product 

the  same.     Const..  §  1581. 
a  state,  as  the  owner  of  its  tide  waters  and  land,  may  prohibit  non-citizens  from  plant- 
ing oysters  therein.     Const,  §  S24. 

6.  Duties  on  Tonnage.    See  Portwardens'  Fees,  post,  8. 

'*no  state  shall,  without  the  consent  of  congress,  hky  any  duty  on  tonn^;e."  Const, 
§1404. 

wharfage  may  be  regulated  according  to  the  tonnage  of  vessels,  but  a  tax  at  so  much 
per  ton,  whether  a  vessel  lies  at  a  wharf  or  not  is  not  regarded  as  wharfage,  and  is 
void.    Const.  g§  1405-8.  1416-17,  1418,  1420,  140^10.  1413,  142^-80. 

a  tax,  measured  by  the  tonnage  of  vessels,  without  respect  to  the  use  of  wharves,  is 
void.    Const,  §  1410. 

tonnage  is  a  vessel's  internal  capacity  in  tons  of  one  hundred  cubic  feet  each.  Const., 
§§  1418,  1432. 

port  charges  are  valid  under  the  police  power  if  they  do  not  amount  to  duties  on  ton- 
nage.   Const,  g  1419. 

distinction  between  wharfage  and  tonnage  duties ;  former  may  be  based  on  tonnage. 
Const,  gg  1421-22. 

statutes  void  in  part  may  be  upheld  so  far  as  valid.    Const,  §  1428. 

ordinance  requiring  all  vessels  to  land  at  designated  wharf,  and  to  pay  a  reasonable  fee 
therefor,  is  valid ;  at  least  until  congress  acts  on  the  subject     Const,  §§  1411-12, 
1425-26. 
and  a  penalty  for  landing  at  any  other  place  may  be  imposed.    Const,  §  1424. 

the  states  may  tax  vessels  at  a  valuation ;  but  taxes  at  so  much  per  ton  is  unconstitu- 
tional.   Const,  gg  1414,  1431-86. 

it  is  immaterial  that  vessels  taxed  are  used  in  internal  state  traffic.  Const,  §§  1415, 
I486. 

quarantine  laws  are  valid ;  but  duties  on  tonnage  to  raise  revenue  to  enforce  such  laws 
cannot  be  laid.    Const,  §  1445. 

7.  Duties  on  Imports  and  Exports.    See  supraf  8. 

a.  In  general, 

bills  of  exchange  are  not  imports  or  exports.    Const,  §  1036. 

the  business  of  importing  or  exporting  may  be  taxed  by  states.    Const,  §  1036. 

constitutional  provisions.     Const.,  §  1446. 

a  stamp  tax  on  bills  of  lading  on  bullion  destined  for  points  beyond  the  state  is 
void.    Const,  §g  1448,  1465.    See  g  1472,  p.  801. 

a  state  law  requiring  importers  to  take  out  a  license  before  selling  imported  goods 
in  original  packages  is  void.    Const,  gg  1440.  1468,  1470, 1478-80,  loOO. 

an  impost  or  duty  is  a  custom  of  goods  brought  into  a  country.    Const,  §g  1467, 
1472. 
is  generally  secured  or  paid  before  delivery  to  importer,  but  this  is  not  impor- 
tant.   IcL 

history  of  the  provision.    Id.;  g  1472. 

the  payment  of  duties  implies  a  right  to  sell  the  goods.    Const,  g  1469. 

a  tax  on  the  occupation  of  selling  articles  is  a  tax  on  the  articles  themselves* 
Const.,  g  1469,  p.  798. 

a  state  may  tax  the  products  of  other  states,  sold  only  in  the  original  packages^ 
they  not  being  imports.    Const.  §§  1452,  1471-78. 

laws  in  respect  to  entry,  etc.,  of  imported  goods.    Const,  gg  1474-75. 

a  tax  on  the  amount  of  goods  sold  at  auction  is  on  the  goods,  not  the  auctioneer. 
Const,  g  1478. 

states  cannot  prohibit  the  sale  of  imported  liquors  in  the  original  packages;  other- 
wise of  the  sale  thereof  at  retail.     Const,  gg  1488-84. 

the  power  to  license  or  regulate  includes  power  to  prohibit    Const,  §  1501. 

liquor  license  laws  are  mere  regulations  of  state  internal  commerce  or  police. 
Const,  g^  1508,  1506,  1510-14,  1518. 
nor  do  they  violate  treaties.    Const.,  g  1515. 

laws  tending  to  diminish  consumption  of  foreign  goods  do  not  regulate  commerce. 
Const.  §  1509. 

tax  on  railway  gross  receipts  is  not.    Const.,  gg  1268-64, 1527. 

congress  cannot  tax  exports;  but  a  law  requiring  a  stamp  on  exported  to- 
bacco merely  to  distinguish  it,  and  protect  it  from  taxation,  is  valicC  Const, 
gl530. 

b.  What  are  imports, 

whether  persons  are.    Const,  gg  1270,  1316, 1828. 
"  imports  "  and  **  exports  "  refer  only  to  goods.    Const.,  g  1525. 
do  not  include  goods  simply  brought  from  one  state  to  another.    Const,  §  1894. 
goods  sold  by  ** drummer"  or  traveling  salesman  are  not    Const,  g  1401. 
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REGULATION  OF  COMMERCE,  Duties  on  Imports  and  Exports,  What  are  imports^ 
Continued. 
are  goods  still  in  the  original  packages  brought  from  another  country,  and  not  hav- 
ing become  incorporated  with  the  mass  of  the  property  in  the  country. 
Const.,  §8  1450-51,  1467. 
until  they  have  been  broken  up,  or  gone  beyond  the  importer's  control,  they  are 

imports.     Const.,  §  1468,  note, 
and  a  license  tax  cannot  be  exacted.    Const.,  §§  1454,  1478-80, 
includes  only  those  from  foreign  countries,  and  not  the  products  of  other  states. 

Const.,  §.^  1453,  1471-78,  1493, 1526. 
liquors  imported,  remaining  in  the  cask,  bottle,  etc.,  in  the  original  form,  are. 

Const,  ^  1500. 
salt  purchased  of  the  consignees,  and  resold  in  the  original  packages,  ceases  to  be 
an  import  when  it  leaves  the  consignee's  hands.    Const.,  §§  1453,  1474-75. 
and  where  the  goods  were  at  the  vendor's  risk  until  delivered.     Const.,  g  1476. 
at  what  period  of  time  goods  are  held  to  have  become  imports.    Const.,  g  1476. 
importea  ^oods  destined  for  interior  points  are  in  transit  until  they  reach  them,  and 

not  subject  to  taxation.    Const.,  ^  1482,  p.  815. 
imported  liquors  continue  to  be,  while  in  original  vessels ;  otherwise  when  sold  at 

retaiL    Const.,  ^  1456,  1488-84,  1487,  1492. 
a  state  may  prohibit  the  sale,  in  the  original  package  or  vessel,  of  liquor  imported 
from  another  state,  when  congress  has  not  directly  acted.    Const.,  gg  1485» 
I486,  1498-99. 
and  on  the  ground  that  this  is  not  an  import    Const,  §§  1498-94. 

e.  What  are  exports, 

qucFre,  whether  passengers  going  out  of  a  state  are.    Const,  §  1870. 

**  imports  "  and  **  exports  "  relate  only  to  goods.    Const,  §  1525. 

logs  m  port  awaiting  shipment  to  a  foreign  country,  having  been  inspected,  are. 

Const.,  §g  1447,  1464. 
gold  or  silver  coin  in  California,  the  subject  of  carriage  without  the  state.    Const., 
§1465.    See  §1472. 
if  destined  for  foreign  ports.    Const.,  g  1472. 

articles  of  foreign,  and  not  domestic,  commerce  are.    Const,  §  1498* 
passengers  not.    Const.,  g  152S. 

law  regulating  exhumation  does  not  relate  ta    Const,  g  1529. 
are  property  only.    Id, 

iL  Poioer  of  congress.    See  Taxation, 

congress  may  restrain  enjoining  of  taxation.    Const.,  g  447. 

and  provide  penalty  for  false  valuation  of  imported  goods.    Const,  g  448. 

may  require  bonds  of  distillers  and  regulate  situation  of  distilleries.    Const,  g  400. 

may  provide  rate  of  taxation  according  to  material  used.    Const,  g  470. 

the  ** succession  tax  *'  of  1864  is  valid.    Const,  g  468. 

power  to  collect  includes  all  means  appropriate.    Const,  g  688. 

summary  method  of  auditing  and  collecting  collector's  account,  proper.    Const, 

§§  682-88,  728-29.    See  Due  Process  of  Law,  8. 
act  for  production  of  persons,  books  and  papers  before  revenue  commissioner  is 

valid.    Const,  §  726. 
duties,  etc.,  must  be  uniform;  states  cannot  destroy  uniformity,  in  the  absence  of 

federal  regulation,  by  taxing  imports.    Const,  g  1808. 
a  state  tax  on  passengers  coming  from  foreign  country  is  a  revenue  act,  and  void. 
Const,  §1804. 
impost  includes  tax  on  such  passenger,  as  well  as  on  his  goods.     Const., 
§1809. 

e.  Poioer  of  the  states.    See  supra,  b,  c. 

sales  by  importer  are  exempt  from  state  taxation,  but  the  privilege  does  not  extend 

to  his  vendee.    Const.  §  1477. 
a  license  tax,  discriminating  against  imports,  is  void;  imports  cannot  be  taxed 

until  sold  by  the  importer,  or  broken  up  and  scattered.    Const,  §§  1478-80. 
to  regulate  their  own  mternal  traffic.    Const.,  g  1481* 

f«  Inspection, 

analogy  of  power  of,  to  concurrent  power  of  the  states  and  congress  to  regulate 

commerce.    Const,  p  1191« 
object  of  laws  for.    la. 

if  a  state  exacts  too  much  for,  it  belongs  to  the  government  and  cannot  be  recov- 
'  ered  back.    Const,  §  1829. 

the  scope  of  in8T)ection  laws  is  large,  including  imports  and  exports.    Const, 
§§1461,  1621. 
"^ ,  but  their  usual  object  is  to  fit  goods  for  exportation.    Const,  g  1521. 

is  a  right  reserved  to  the  states,  but  if  it  amount  to  taking  duty  it  is  void.    Const, 

§§  1458,  1459,  1519. 
an  mspection  law  imposing  a  duty  is  void  if  it  exceed  what  is  absolutely  necessary 
for  inspection.    Const,  §§  1459,  1520-22. 
and  congress  has  power  to  decide  whether  it  be  excessive.    Const,  §§  1460, 
1520. 
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REGULATION  OF  COMMERCE,  Duties  on  Imports  and  Exports,  Inspection —ContinuetL 
a  law  of  Texas  permitting  shipment  of  imported  hides,  after  obtaining:  certificate  of 
inspector,  and  paying  a  fee  of  six  to  ten  cents  each,  is  valid.    Const.,  §§  145S, 
1522. 
a  law  of  New  York  imposing  a  tax  of  $1  on  alien  passengers,  to  provide  for  execu- 
tion of  inspection  laws,  is  void.    Const.,  ^§  1462,  lo28. 
this  provision  has  reference  to  merchandise  only,  not  persons.    Const.,  §g  1408^ 
1524. 

8.   PORTWARDENS'  FEES. 

a  State  law  providing  that  the  roaster  and  wardens  of  a  port  should  receive  a  fee  on 
every  vessel  entering  port,  whether  they  performed  any  duty  or  not,  is  void  as  a 
regulation  of  commerce  and  tax  on  tonnage.  Const.,  §§  1582,  15So-88.  See 
§1100. 

making  it  unlawful  for  any  other  than  the  master  and  wardens  of  a  port  to  survey 
hatclies  of  incoming  vessels,  or  of  damaged  goods,  etc.,  is  void.  (Jonst.,  §§  1588, 
1589-40. 

regulating  pilots,  and  requiring  half  pilotage  fees  of  vessel  refusing  a  pilot,  for  the 
use  of  decayed  pilots,  valid.    Const.,  gg  1584,  1541-44^  1546.    See  §  1100. 

REGULATING  CHARGEa    See  RegtUation  of  Commerce,  4. 

RELATION. 

fiction  of,  not  allowed  to  operate  injuriously.    Const.,  §  2713. 

approval  of  law  does  not  relate  back  to  time  of  passage.    Const.,  §  2715;  but  see 

g§  2717-19. 
at  common  law  acts  took  effect  by  relation  on  first  day  of  session.    Const.,  §  2721. 

RELIGIOUS  LIBERTY. 

act  admitting  Louisiana  does  not  give  federal  courts  jurisdiction  of  questions  involving. 
Const.,  §§478,  476-77. 

protection  of,  depends  on  state,  and  not  federal,  law.    Const.,  §  475. 

guaranty  of  ordinance  of  1787,  superseded  bv  admission  of  Louisiana.     Const..  §  477. 

It  s^ms  that  the  states  may  bv  law  aid  equally  every  sect,  establish  funds  for  the  sup- 
port of  ministers,  charities,  burial,  etc.     Const.,  §  478. 

act  forbidding  polygamy,  valid.    Const,  §  479. 

REMEDIAL  STATUTES.    See  Construction  of  Statutes;  Statutes, 

REMEDY.    See  Constitutional  Law,  8. 

what  are  remedies,  see  Obligation  of  Contracts,  6. 

REMOVAL  OF  CAUSES.    See  Constitution  of  the  United  States,  7;  Jurisdiction. 

1.  In  General. 

from  state  courts,  arising  under  fourteenth  amendment,  see  Equal  Protection  of  the 

Laws,  8. 
effect  of  valid  petition  is  to  make  subsequent  proceedings  in  state  court  void.    Const, 

§  929, 
can  be  only  before  trial  under  §641,  R.  S.,  and  not  after  trial  commenced.    Const, 

§932. 

but  under  fourteenth  amendment  the  case  may  be  removed  and  the  judgment  re- 
vised.   Const. ,  §§  983-84. 
grounds  of.  under  §  641,  R.  S.     Const,  §  987. 
meaning  of  **  prosecution "  in  the  removal  act    Const,  §  2497. 
none  after  trial  and  judgment  in  state  court.     Const,  §  2501. 
what  causes  removable.    Const,  §  2509. 

2.  Constitutional  Law. 

the  judicial  power  extends  to  a  prosecution  against  a  revenue  officer  for  murder  when 
he  justifies  the  killing  as  iu  self-defenne,  while  doing  his  official  duty.    Const, 
§§  2478-2500,  2649. 
and  removal  is  proper  in  such  a  case.     Id,;  §  2516. 

congress  has  the  power  to  authorize  removal  of  cases  arising  under  United  States  lav^ 

Const.  §  2477. 
acts  of  1789  and  1815,  considered.     Const.  §  2479 ;  of  1833  and  1866,  §§  2480~8L 
cases  cited  and  approved.    Const,  §  24S2. 
both  civil  and  criminal  cases  may  be  removed.     Const,  §  2488. 
state  prosecution  not  removed  simply  because  the  accused  was  a  federal  officer.   Const, 

§  2495.  ^      ^ 

certain  laws  held  constitutional.     Const.,  g  982. 

any  suit  originally  triable  in  the  federal  courts  may  be  removed.    Const,  §  249<L 

the  seventh  amendment  forbids  any  law  authorizing  the  federal  courts  to  retry  cases 

tried  in  state  courts.    Const,  §§  2470,  2501-4. 
a  law  forbidding  a  foreign  corporation  to  do  any  business  within  the  state  until  it  agrees 
not  to  remove  suits  against  it  to  a  federal  court,  is  void.    Const,  g^  2471, 2473, 

2505-15. 

but  the  state  mav  revoke  its  license  for  a  breach  of  such  agreement.   Const,  §  2512. 
local  influence  act  of  1867,  valid.    Const,  §  2517. 
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REPEAL  OF  STATUTEa    See  Statutes,  6. 

REPUBLICAN  GOVERNMENT.    See  Constitution  of  the  United  States,  6,  9,  c. 

RES  ADJUDICATA.  • 

decision  on  demurrer  not,  when  same  question  presented  by  plea,  when.     Const.. 
§1648. 

RESERVED  POWERa    See  Obligation  of  Contracts,  4,  c 

RESOLUTIONS  OF  CONGRESS.    See  Constitution  of  the  United  States,  8,  k. 

RES  PERIT  DOMINO. 

maxim  applied.    Const.,  g  1689. 

RETROSPECTIVE  LAWS.    See  Legislative  Power,  8 ;  Vested  Rights. 

REVENUE.    See  Construction  of  Statutes,  10;  Begulationof  Commerce,  7. 

REVISED  STATUTES.    See  Construction  of  Statutes,  11. 

REVOLUTION,  THE. 

had  no  effect  on  existing  contracts  and  property  rights,  when.    Const.,  §  2116. 

RHODE  ISLAND. 

constitutional  right  of  trial  by  jury  in.    Const,  §§  2526-27. 

guardians  of   property  of  non-resident  infants  may  be  constitutionally  appointed. 
Const.,  §  2611. 

RIGHTS. 

and  remedies,  inseparable.    Const.,  §  1665. 

RIGHT  TO  ASSEMBLE.    See  Constitution  of  United  States,  4,  f. 

RIPARIAN  RIGHTS. 

on  purely  internal  streams  of  a  state.    Const.,  §  1207* 

RIVERS.    See  Regulation  of  Commerce. 

ROMAN  LAW.    See  Constitutional  Law. 

s. 

SABBATH.    See  Police  Poieer,  4. 

prohibiting  sale  of  liquor  on,  interfering  with  rights  of  importer,  whether  yalid. 
Const.,  g  1508. 

SALARIEa 

a  statute  providing  that  the  president  shall  not  allow  an  officer  more  than  a  stated 
sum  gives  no  absolute  right  to  such  sum.    Consuls,  §  20. 

SCHOOL  FUNDS. 

Indiana  constitutional  provision  as  to  distributing,  construed.    Const.,  §  2608. 

SCHOOLS. 

separate  may  be  provided  for  colored  and  white  children.    Const.,  {§§  896-97. 
constitutional  provision  as  to  establishment  of,  construed.    Const.,  g  2599. 

SEAMEN.    See  Regulation  of  Commerce,  2,  L 

SEARCHES  AND  SEIZURES. 

right  of  exemption  from,  existed  prior  to  the  constitution,  and  is  not  a  ''right,  privilege 
and  immunity  "  secured  thereby.    Const.,  g  80. 

What  Are;  What  Not. 

summary  process  for  collecting  debt  due  the  government  is  not.    Const,  §  81. 
examining  books,  etc.,  by  revenue  officers,  is  not.    Const.,  §§  83,  86. 
extradition  for  crime  under  treaties  has  no  relation  to.    Const.,  %  88. 
warrant  for  debt  due  as  a  penalty  for  violation  of  city  by-law,  is  not.    Const.,  §  85. 
summary  process  by  distress  for  debt  due  United  States,  not.    Const.,  §  688. 

Requisites  to  Issue  of  Warrant. 

oath  describing  person,  made  by  officer  on  information  of  others,  not  sufficient.  Const., 

§84. 

SEAa    See  High  Seas. 

SECESSION. 

state  cannot  withdraw  from  the  Union  by.    Const.,  §§  187-88. 

SELF-ACCUSATION.    See  Constitution  of  the  United  States,  4. 

SELF-EXECUTING  PROVISIONS.    See  Construction  of  Constitutions. 

SET-OFF. 

obtained  after  rendition  of  judgment,  may  be  made  a.    Const,  §  1763. 
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SHAREHOLDERa 

In  General. 

the  government,  as  a  shareholder,  loses  its  sovereignty,  and  acts  as  an  individual. 
Const.,  §  644. 

Pebsonal  Liability  op. 

constitutional  provision  that  corporate  debts  shall  be  sectired  by,  is  not  self -executing. 

Const.,  g  58. 
clause  of,  in  charter  is  assented  to  by  subscribing.    Const.,  §  219S. 
character  of.    Const.,  g  2198. 

Constitutional  Law. 
i  personal  liability  clause  cannot  be  repealed  so  as  to  affect  prior  debts.    Const,  §  2191* 

*  under  the  reserved  power,  a  provision  for  non-liability  may  be  changed.     Const., 

i$§  2056,  2194-96. 
one  coming  in  after  repeal  is  not  liable.    Const.,  §  2213. 

SHIPS  AND  VESSELS.    See  Regtdation  of  Cammeree,  2,  b. 

SHOW. 

law  that  seats  shall  not  be  marked  reserved  unless  actually  sold,  void.    Const.,  §  111* 

SLAVERY.    See  Constitution  of  the  United  States,  3,  5,  h;  Law  of  Nations,  4. 

SOVEREIGNTY.    See  Constitution  of  the  UnUed  States,  2,  9;  Law  of  Nations, 

SPECIAL  LAWS.    See  Construction  of  Constitutions,  14. 

SPECIFIC  PERFORMANCE. 

when  cannot  be  effected,  equity  will  give  alternative  relief.    Const.,  §  11S2. 

SPEEDY  TRIAL.    See  Constitution  of  the  United  States,  4,  e. 

STATE  CONSTITUTIONS.    See  OouMtiiutional  Law;  Construction  of  Constitutions;  Con^ 
struetion  of  Statutes;  Statutes, 

STATE  COURTS.    See  Constitution  of  the  United  States,  7;  Jurisdiction, 

STATE  DECISIONS  —  STATE  LAWS. 

1.  State  Laws;  In  General. 

effect  of  the  Revolution  on  colonial  law.    Const.,  §  8026. 

cannot  control  the  federal  government.    Const,  §g  3080,  8052. 

federal  courts  must  give  full  effect  to.     Const.,  g  ^31. 

are  judicially  noliced.    Const.,  §  8032. 

jurisdiction  of  federal  courts  not  affected  by.    Const,  §  3051. 

what  state  laws  are  binding  on  federal  courts. 

limitation  laws,  redemption  laws,  and  laws  regulating  land  titles  and  remedies. 

Const,  Jig  3033-35. 
practice  laws  may  he  adopted  by  federal  courts.    Const.,  §  3041. 
when  congress  adopts  a  state  law  as  a  rule  of  decision,  this  is  a  re-enactment  of  a 
state  statute  if  completely  applicable  to  the  case.     Const,  g  3055. 
what  state  laws  are  not  binding, 

state  chancery  and  admiralty  practice.    Const,  §g  8087-88. 

nor  practice   laws,  unless  they  be  the  construction  of  state  statutes.    Const, 

§j$  8089-40. 
or  are  adopted  under  the  act  empowering  the  courts  to  regulate  practice.    Const , 
§3041. 
except  such  as  are  repugnant  to  acts  of  congress.    Const,  §  8048. 
congressional  laws  supersede  state  practice  laws.    Const,  §  3042. 
laws  allowing  set-offs.    Const,  ^  3044. 

law  forbidding  suit  against  bank  after  receiver  appointed.    Const,  §  8045. 
state  lien  laws  on  domestic  ships.    Const.,  g  3046. 
laws  for  the  appointment  of  commissioners  to  decide  certain  questions.    Const* 

§3047. 
laws  compelling  a  reference  in  cases  of  long  accounts.    Const.,  §  3048. 
laws  requiring  judges  to  give  reasons  for  decisions.     Const.,  g  8049. 
penalty  against  officers  in  addition  to  damages.     Const.,  §  3050. 
ULWS  allowing  sureties  of  officers  to  be  summarily  proceeded  against     Const, 

§8050. 
conditions,  restrictions,  etc.,  in  state  laws  adopted  by  acts  of  congress,  where  a  com- 
pliance therewith  would  depend  in  any  wav  upon  a  resort  to  state  officials. 
Const. .  §  3063. 
judgments  need  not  be  docketed  according  to  the  state  law.    Id, 
the  words  **  common  law,**  in  the  act  of  1862  making  state  laws  the  rules  of  decisioa 

in  federal  courts,  do  not  include  criminal  trials.    Const,  g  3056. 
laws  of  the  Confederate  States.     Const.,  §  3057. 
laws  as  to  controversies  affecting  citizens  of  other  states.    Const,  §  3061, 
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OTATE  DECISIONS  —  STATE  hAWS  ^Ccmtinued. 

2.  State  Decisions;  When  Followed  by  Federal  Courts. 

upon  question  of  CQjaformity  of  state  law  with  state  constitution.    Const..  SS  579,  2086L 
2820,807^-80. 
question  of  construction  of  their  own  statutes.    Const.,  gg  1140,  lloO,  18S4,  2258« 
or  state  laws.     Const.,  gjj  1885,  3038,  3040. 

if  the  question  of  constitutionality  is  merely  doubtful.    Const.,  §  3076. 
must  not  trench  on  any  right  secured  by  federal  constitution  or  law.    Const. 
§8060. 
are  part  of  the  obligation  of  contracts,  see  Ohlijgation  of  Contracts,  1,  e. 
as  to  construction  that  the  right  to  keep  gambling  table  under  a  state  statute  is  not  a 

contract.    Const.,  g  1688. 
in  the  absence  of  state  decisions  construing  its  own  laws,  the  federal  courts  proceed 

under  the  common  law,  and  as  the  state  courts  would  proceed.    Const.,  g§  8028-29. 
'<  in  all  trials  at  common  law  '*  excludes  admiralty  and  equity.    Const,  g  w54. 
in  cases  depending  on  state  laws,  the  federal  courts  adopt  the  construction  of  such  laws 
by  the  state  court.    Const. ,  §  8058. 
if  a  construction  is  changed  by  the  state  courts,  and  settled,  the  federal  courts  will 

also  change.    Const.,  g  8059. 
in  cases  as  to  land  titles,  depending  on  the  state  common  law.    Const.,  g  8060. 
as  to  construction  by  state  of  a  grant  from  the  crown.    Const.,  g  3075. 
decisions  must  be  settled.    Const,  g  3077. 
as  to  what  is  a  municipal  "  corporate  purpose."    Const,  g  8081. 
settling  title  to  lands.    Const,  g  8082. 

as  to  municipal  power  to  issue  bonds,  when  decisions  conflicting.    Const,  g  3088* 
Seeg3084 

8.  When  Not  Followed. 

changes  of  settled  construction  which  have  been  acted  on,  and  become  part  of  contract 

obligations,  are  not    Const,  gg  1687,  1692. 
relating  to  obligation  of  contracts,  when.    Const.,  g  1689.    See  gg  1688,  1698. 
decision  on  act  under  which  bonds  issued.    Const.,  g  1690. 
as  to  whether  state  statutes  are  contracts.    Const,  g  2259. 
'*  in  all  trials  at  common  law  "  excludes  admiralty  and  equity.    Const,  g  3054. 
dictum  or  gratuitous  decision  not  followed,  when.     Const,  g  8062. 
nor  the  decisions  of  inferior  courts.    Const,  g  8068. 
nor  decisions  under  private  statutes  giving  special  jurisdiction  for  the  alienation  of 

particular  estate.     Const.,  g  3064. 
nor  when  rights  have  vested  under  statutes  generally  believed  to  be  valid.    Const, 

g3065. 
nor  when  the  decision  is  not  based  on  any  reason  peculiar  to  the  state  constitution,  but 

on  principles  generally  applicable.     Const,  g  8067. 
municipal  hands;  decision  not  followed,  when.    Const,  gg  8067,  8083-84. 
nor  as  to  the  genend  rule  as  to  the  legal  effect  of  judgments.    Const,  g  8068. 
nor  common  mw  decisions.    Const..  ^  8069. 

nor  as  to  cases  under  the  twenty-fifth  section  of  the  judiciary  act    Const,  g  3070. 
nor  the  construction  of  a  state  from  which  an  act  was  copied,  where  the  act  is  clean 

Const,  g  8071. 
the  decision  must  construe  some  statute  or  local  provision.    Const,  g  8072. 
state  decisions  do  not  act  retrospectively  on  federal  courts ;  former  federal  decisions 

stand.    Const,  g  3073. 
not  followed  when  federal  ouestions  involved.    Const,  g  3074. 
the  decisions  must  be  settled.    Const.,  g  3077. 

STATES.    See  Constitution  of  the  United  States,  2,  5,  9-14,  19;  Constitutions  of  the  States; 

State  Decisions, 
as  to  when  thev  may  legislate,  if  congress  does  not,  see  Constitution  of  the  United 

States,  5,  c ;  Jurisdiction,  4 ;  Regulation  of  Commerce,  1,  c ;  Taxation, 
suits  by  and  against,  see  Constitution  of  the  United  States. 
various  deiinitions  of  the  word.    C^nst.,  g  142. 
authority  to  sue  shown  by  letter  of  ratification  by  governor  pursuant  to  law.    Const^ 

gl40. 

acts  of  seceding,  in  aid  of  rebellion,  void.    Const,  gg  125,  155-57. 

otherwise  of  acts  promoting  Internal  peace  and  good  order.    Id. 
in  their  quasi  private  character,  see  Constitution  of  tfie  United  States,  19. 
can  be  sued  by  citizens  only  when  they  permit.    Const,  g  1896. 
contracts  by,  see  Obligation  of  Contracts,  2. 
transfer  of  property  of ;  if  state  imposes  restrictions  on,  purchaser  affected  by  notioeu 

Const,  g  154. 
as  holders  of  government  bonds;  acts  of  government  could  not  prejudice  their  title 

thereto.    Const,  gg  122,  liiO. 

STATUTE  OF  FRAUDS. 

does  not  impair  the  obligation  of  contracts.    Const.,  g  1948. 

does  not  form  part  of  contract,  but  prescribes  conditions  of  its  existence.     CoDst^ 
8 1990. 
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STATUTE  OF  LIMITATIONS.    See  Construction  of  Statutes,  19 ;  OMigatum  of  Contracts,  7. 

1.  In  General. 

Buspension  of,  br  cong;reBB,  during  the  war,  applies  to  state  and  federal  courts.    Const, 

Jsaa 

effect  of.    Const.,  $  1991. 

act  designed  to  bar  street  commissioners,  not  construed  to  bar  land-owner.  Const,  §  3060. 

congress  may  pass.    Const.,  §  2418. 

of  states,  binding  on  federal'courts.    Const,  §  8038. 

2.  Constitutional  Law. 

states  may  pass  limitations  of  actions  on  foreign  judgments.    Const.,  §  93. 

immaterial  that  no  time  to  sue  allowed  in  particular  cases.     Id, 
on  admission  of  Texas,  existing  limitation  on  judgments  preserved.    Const,  §  272L 
provisions  that  they  shall  not  run  against  non-residents,  valid.    Const,  §  852. 
as  to  shortening  limitation  laws,  see  Obligation  of  Contracts,  7. 

8.  Conflict  of  Laws. 

only  that  of  the  forum  can  be  set  up  in  bar.    Const,  §  2091. 

STATUTES.    See  Construction  of  Statutes, 

1.  In  Qeneral. 

acts  having  expired  by  limitation  may  be  revived.    Const,  §  2681. 
exceptions  in, 

are  what  would  be  otherwise  included  by  the  language  used.    Const.,  §  2618. 

2.  Enactment. 

constitutional  direction  as  to  style  of  laws  held  directory.    Const,  §  2683. 
proof  of  existence  is  a  judicial  question.    Const.,  §  2688. 
bill  establishing  postal  rates  not  one  for  raising  revenue.    Const,  §  2684. 
courts  do  not  inquire  into  majority  by  which  act  passed.    Const,  §  2686. 

but  journals  may  be  consulted.    Const.,  §^  2686,  2689-90,  2691. 

they  do  not  so  behind  the  written  law  itself.    Const,  §§  2687-^ 

going  behind  printed  law  of  territory.    Const,  §  2691. 
vote  of  speaker  is  to  be  counted  in  determining  necessary  majority.    Const,  g  2698. 

8.  Approval. 

the  president  is  only  required  to  sign  the  bill.    Const,  $§  2695,  2697. 

ne  need  not  date  his  approval ;  extrinsic  evidence  admissible  to  show  date.    Const, 
§g  2694,  2700. 
analogy  of  English  practice.    Const,  §  2698. 

constitutional  provision  as  to  failure  to  approve  within  ten  days  includes  bill  presented 
to  governor  before  adjournment,  though  the  ten  days  expire  thereafter.  Const, 
§2704. 

4  Time  of  Taking  Effect.    See  Obligation  of  Contracts;  Ex  Post  Facto  Laws;  Vested 

Bights. 
must  be  published.    Const,  g  2666.  > 

what  are  private  and  what  public,  see  post,  12. 
judicial  notice  taken  of.    Const.,  §2701. 

take  effect  from  time  of  approval.    Const,  gg  2705-7,  2708-14,  2715-16. 
and  approval  does  not  relate  back  to  time  of  passage.    Const,  g  2715. 
petition  in  bankruptcy,  filed  at  noon,  not  affected  by  repeal  of  bankrupt  law  i4>proved 

on  evening  of  same  day.    Id,;  g  2722. 
at  common  law  acts  took  effect  bv  relation  to  first  day  of  session.    Const,  g  2721. 
is  a  question  of  law.    Const,  gg  2708-lV. 
doctrine  that  no  fraction  of  a  day  is  allowed  is  not  invoked  to  do  injustice.    Const, 

g  2712. 
but  the  general  nfie  seems  to  be,  especially  as  to  remedial  statutes,  that  they  take  effect 

from  the  dav  of  passage,  including  the  whole  day.    Const,  gg  2717-19. 
law  to  take  effect  on  certain  day  is  considered  as  enacted  on  that  day.    Const,  §  2720. 

Srecise  time  of,  may  be  inquireil  into.  when.    Const,  g2722. 
Revised  Statutes  of  1874  considered  as  passed  December  1,  1878.    Const,  g  2728. 
when  English  rule  of  relation  to  first  day  of  session  is  applicabla    Const.,  g  2724. 
of  penal  laws  affecting  trade,  only  when  notice  thereof  received  by  local  collector. 

Const,  g  2725. 
courts  cannot  change  declared  present  operation />f  act  to  future  operation.    Const, 

g2726. 
when  a  forfeiture  takes  place  at  once  on  the  law  declaring  it  taking  effect  Const,  g  2727. 
as  to  retrospective  laws,  see  Vested  Mights,  4. 

5.  CoNSTBUcnoN.    See  Construction  of  Statutes, 

6.  Repeal  of  Statute& 

a.  In  general, 

contemporaneous  repeal  and  re-enactment  do  not  interrupt  continuity  of  law. 

Const,  g  2656. 
the  law  ceases  when  the  reasons  therefor  cease,  when,  and  when  circumstances 

make  it  inoperative.    Const,  gg  2672-74 
general  phrases  in  a  repealing  act  are  limited  by  its  subject-matter.    Const,  g  8006. 
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STATTJTES,  Repejlt^  op  Statutes,  In  general  —  Continued. 

by  a  general  clause,  not  favored ;  apply  only  to  inconsistent  provisions.    Const. » 

§8007. 
the  word  ''repeal"  may  denote  a  partial,  temporary  or  absolute  repeaL    Const, 

§8009. 
repeal  and  re-enactment  at  same  time  continues  the  law  without  interruption. 

Const.,  §  8022. 
provision  that  repeal  of  repealing  act  shall  not  revive  first  act  repealed  applies  to 

repeals  by  implication.    Const.,  §  8028. 
the  general  rule  is  that  repealing  a  repealing  act  revives  former  law,  and  this  applies 

to  implied  repeals ;  the  rule  does  not  apply  where  the  revived  act  has  been  other- 
wise changea.    Const,  §  3024. 
the  ea^ration  of  a  repealing  act  does  not  revive  former  law  unless  it  was  a  repeal 

by  implication.    Const,  §8025. 

b«  By  implieation, 

are  not  favored.    Const,  §§  2981,  2988-84. 

when  treasurv  account  would  be  reopened,  the  repugnance  must  be  dear* 

Const.,  §  2982. 
this  is  especially  true  of  revenue  acts.    Const,  §§  2988,  2992. 
repugnancy  must  be  palpable  and  absolute.    Const.,  §  2984 
private  law  not  readily  construed  to  repeal  general  one.    Const,  §  2985. 
as  to  repeals  of  repealing  acts,  see  supra,  a. 
as  to  effect  of  constitutional  provision  that  a  repealed  act  must  be  set  forth,  see 

Constitutions  of  the  States,  S, 
of  act  of  1810,  as  to  compensation  of  consuls,  by  acts  of  1855  and  1856.    Con- 
suls, §  24. 
later  statute  on  same  subject  as  former  one,  introducing  new  modifications.    Const. , 

§g  2985„  2989,  2998. 
the  question* of,  depends  much  on  circumstances.    Const.,  §  2987. 
the  statutes  must  cover  the  same  ground,  and  be  clearly  repugnant.    Const,  §  2988. 
occurs  where  the  laier  act  appears  to  prescribe  the  sole  rule.    Const,  §§  2990-91. 
and  when  new  conditions  or  requirements  are  imposed  as  to  existing  offenses. 

Const..  §  2994. 
the  absence  of  the  usual  clause  for  a  limited  repeal  infers  a  repeal  of  the  old  law. 

Const,  §  8008. 
statutes  giving  special  jurisdiction  not  repealed  by  general  statute  on  jurisdiction* 
Const,  §8011. 

€•  J^ect  of  repeal 

repeal  of  law  prohibiting  certain  things  does  not  make  them  lawful.    Const. 
§8000. 
usury  may  be  recovered  back  after  repeal  of  usury  law.    Const,  §  8001. 
on  past  acts  and  contracts. 

a  declaratory  law,  being  an  exercise  of  judicial  power,  has  no  effect  on.    Const.. 

§2996. 
done  or  made  between  act  and  repeal,  valid.    Const ,  §  2997. 
no  effect  on,  made  under  repealed  law.    Const,  §  2998. 
transactions  in  the  nature  of  contracts  protected.    Const,  §  2999. 
issue  of  bonds  protected,  when.    Const.,  §  8002. 
vested  right  of  school  district  to  moneys  not  affected  by  change  of  boundary. 

Const.,  §  3008. 
so  of  lien  on  vessel.    Const,  §  8004. 
on  amendments. 

repeal  of  act  carries  its  amendments.    Const,  §  2995. 
on  eorporations. 

repeal  of  charter  ends  the  corporation,  and  all  future  powers ;  but  past  acts 
and  transactions,  property,  etc.,  remain.    Const,  §  8005. 
on  prior  latos  and  customs. 

abrogated  by  later  act     Const,  §  8018. 
on  punishment 

none  after  expiration  of  law  creating  it    Const.,  §§  8014-10. 
unless  preserved  by  saving  clause.    Const.,  §^  8015,  8018. 
actions  for  penalties  and  foiSeiture  go  with  repeal  of  the  statute.    Const. 
g§  8017-18. 
onpending  actions. 

for  penalties  and  forfeitures  defeated,  unless  saved  by  clause  to  that  effect 

Const,  ^8017-18. 
repeal  of  bankrupt  law  a  bar  to  prosecution  of  bankrupt  for  perjury  before 

commissioners.    Const,  §  8019. 
defeated  by  repeal  of  statute  establishing  the  jurisdiction.    Const ,  g  8090* 

whether  plaintiff's  right  to  costs  defeated.    Const,  S  802U 
effect  of.    Const.,  §  1898. 

7.  State  Laws  and  Decisions.    See  State  Decisions. 

8.  Amendment. 

construction  of  amendments.    Const,  §  2655. 
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STATUTES  —  Continued, 

9.  Scope  op  Their  Application. 

do  not  include  the  j^overnment,  when.    Const.,  §§  2629-40. 

Virginia  act  of  1875  did  not  affect  northwest  territory.    Const,,  §  2650. 

federal  laws  were  in  force  in  Oregon  territory  only  so  far  as  applicable.    Const.,  §  2651« 

limitation  laws  operate  generally.    Const.,  §  2658. 

laws  of  entail  in  Ohio  held  not  applicable  to  corporations.    Const.,  §  2654. 

have  no  extraterritorial  force.    Const.,  §^  2669-71,  2865. 

nor  do  they  apply  to  contracts  between  citizens  aod  aliens.    Coast.,  g  2866. 

,  10.  Waiver  of  Their  Provisions. 

possible  when  public  policy  notaffseted,  otherwise  not    Const.,  §g  2675-76. 

11.  Mistakes  in  Statutes. 

may  be  cured  by  other  language,  but  if  descriptive  words  are  erroneous,  not  so  cor- 
rected, it  18  fatal.    Const.,  §§  2677-78. 

published  copy  gives  way  to  enrolled  law.    Const.,  g  2679. 

in  renewing  patent,  the  descriptive  words  are  essential    Const,  g§  2677,  2680. 

in  title,  cured  by  number  of  bill.    Const.,  §  2392. 

effect  of  legislative  mistake  as  to  the  existence  of  a  right;  omissions  in  acts  cannot  be 
judicially  supplied.    Const,  g  2766. 

12.  Kinds  of« 

public, 

act  for  issue  of  railroad  bonds  by  a  county,  is.    Const.,  §  2642. 

if  so  declared,  they  are,  and  an  amended  act  may  be  also.    Const,  §§  2648,  2646L 

are  notice  to  the  world.    Const,  §  2644. 

act  re-enacted  by  a,  is.    Const,  g  2645. 

private, 

do  not  affect  individual  rights  not  assenting  to  or  applying  for  them.    Const. 

§§2648-49.  .       '^       * 

as  affecting  publication;  acts  authorizing  aid  bonds,  are.    Const,  §  2667. 

BO  of  laws  classified  as  such  by  pubhc  officers  authorized  to  so  classify  them. 
Const,  g§  2667-68. 

18.  Evidence  Concerning. 

judicial  notice  taken  of,  and  of  construction  and  time  of  taking  effect     Const . 

g§  2701-8. 
as  to  resorting  to  journals,  and  going  behind  printed  copy,  see  supra,  2. 
proof  of  statutes  is  a  judicial  question.    Const,  g  2688. 

14.  Unconstitutional  Laws.    See  Construction  of  Constitutions, 
in  general;  all  laws  presumed  valid.     Const,  §§  29,  81. 

declared  so  only  when  duty  imperative.    Const.,  §$^  80,  86,  88. 

legislative  motive  not  considered.     Const,  §§  82,  85. 

departmental  and  legislative  action  upheld  ir  possible,  in  favor  of  contracts.  Const. 

§34. 
void,  if  their  object  be  to  override  constitutional  provision.    Const,  g§  87,  40. 
duty  and  practice  of  the  courts.     Const,  §§  48,  49. 
law  violating  treaty,  not  thereby  unconstitutional.    Const,  §  54. 
it  is  proper  to  consider  the  effect  of  the  statute  to  determine  its  validity.    Consty 

§492. 
courts  cannot  so  construe  them  as  to  confine  them  to  constitutional  limits.    Const, 

§  1572. 
acts  carrying  out  federal  amendments  construed  with  reference  to  the  power  thereby 
conferred  on  congress.     Const.,  §  2974. 
fuU  court;  four  judges  necessary,  in  federal  supreme  court    Const,  §  26. 
unjttst  provisions;  are  valid.     Const.,  §  33. 

spirit  of  the  constit^ition, 

there  are  certain   vital  principles  which  legislatures  have  no  power  to  violate. 

Const,  §§  583-84. 
but  it  seems  acts  violating  may  be  valid,  if  unmistakably  expressed.    Const* 

§  597,  p.  269. 
acts  opposed  to  the  ends  for  which  the  government  was  established  are  void,  see 

Taxation, 
judicial  doubts;  resolved  in  favor  of  validity;  rule  stated.    Const.  §  11. 

invalidity  must  be  clear.    Const.,  §  31,  39.     See  g§  38.  1^6,  1849,  1805. 

courts  proceed  with  caution,  and  unusual  deliberation.    Const,  §§  49,  598. 

effect  of  tacit  recognition  of  validity  of  law  by  federal  supreme  court    Const, 

§52. 
every  statute  presumed  valid.    Const,  §  1849. 

of  two  constructions,  that  making  the  act  valid  is  preferred.    Const,  g  2848. 
partial  unconstitutionality;  if  provisions  are  independent  of,  and  not  conditions  for 

each  other,  valid  part  upheld.    Const,  ^§  61-63,  2152. 
laws  punishing  the  violation  of  trade-marKs,  being  void  as  to  some,  not  applied  by 

implication  to  those  within  the  commercial  power.    Const,  §  2765. 
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STATUTES,  Unconstitutional  Laws— Conttnued. 

effect  of  void  provisiona;  are  not  law,  and  impose  no  duty,  obligation  or  liability. 
Const.,  g§  40,  41. 
duty  of  persons  in  cases  of  doubt.    Ck>n8t.,  §  41S. 
officers  not  protected  in  acting  under.    Const.,  g§  48-45. 
proviso  in  void  statute  not  effectual  as  a  contract    Const,  g  55. 
acts  done  under  may  be  made  valid  by  law ;  but  the  void  law  cannot  be  legalized. 

Const.,  g§  72,  78. 
estoppel  to  claim  law  unconstitutional;  when  doctrine  applies,  and  when  not 
Const.,  g^  46,  47. 
effect  of  dedartng  law  void;  binds  juries  as  well  as  courts.    Const,  g  61« 

STAY  LAWS.    See  Obligation  of  Contracts. 

STOCK. 

distinction  between,  and  shares.    Const,  p  2281. 

shares  may  be  taxed  at  corporate  locality  if  charter  so  provides.    Const,  g  2S88. 

STOCKHOLDERS.    8eo  Shareholders. 

STREET  RAILWAYS. 

charter  of  one  company  repealed  and  road  conferred  on  another  on  just  compensation. 
Const,  §  67. 
this  may  be  done  under  the  reserved  power.    Const,  g  2203, 

STRICT  CONSTRUCTION.    See  Construction  of  Statutes. 

SUFFRAGE.    See  Constitution  of  the  United  States,  5, 1;  Eq^ual  Protection  of  the  Lotos; 
Women. 
right  of,  existed  when  constitution  adopted ;  it,  nor  its  tmfmdmnntn,  has  added  such 

right  to  existing  privileges.    Const,  ^  811,  616,  M^9, 1576. 
history  of  ri^ht  of.    Const.,  g  81L 

the  constitution  does  not  raoognize  the  right  of,  in  women.    Const,  gg  812, 1601-2. 
maxstatj  of  republican  government  does  not  secure  right  of,  to  women.    Const,  g  818. 
the  fifteenth  amendment  simplv  prohibits  discrimination  against  right  of,  on  account 
of  race  and  color.    Const.  $^§  909,  1550,  1558-86, 16^  1609. 
history  of.    Const,  gg  761-64,  1588. 
not  a  necessary  attribute  of  national  oitiaenBhip,  but  there  must  be  no  discrimination* 

Const,  g  908. 
indictments  alleging  conspiracy  to  prevent  voting,  not  alleged  to  be  on  account  of  race 

and  color,  are  bad.    Const.  ^  863,  906,  910,  Ua9. 
section  5519,  R.  S.  U.  S.,  prohibiting  conspiracies  to  deprive  persons  of  equal  protection 
of  laws  as  to  suffrage,  etc.,  is  void,  as  prohibiting  act  of  persons,  not  states.    Const , 
§§  865-67,  916-19. 
congress  cannot  make  it  penal  simply  for  an  officer  to  refuse  to  allow  a  person  to  prove 

his  right  to  vote.    Const,  g  1571. 
penal  statutes  concerning,  strictly  construed.    Const.,  g  1570. 

it  does  not  plainly  appear  from  the  enforcement  act  that  inspectors  of  election  were  to 
be  punished  for  refusing  votes  on  account  of  race  and  color.    Const,  g  1571. 
its  first  section  secures  the  voter  against  discrimination  for  race  and  color.    Const , 
g  1575. 

gower  given  to  congress  by.    Const,  §  1586. 
fth  section,  not  being  confined  to  discrimination  due  to  race  and  color,  is  un- 
authorized.   Const,  g  1606. 
fourth  section  unauthorized,  for  the  same  reason.    Const.,  g  1610. 
effect  of  fifteenth  amendment  on  Delaware  constitution.    Const.,  gg  968-69. 
under  the  act  of  1866,  voters  are  protected  at  both  federal  and  state  elections.    Const, 

§1608. 
state  elections  may  be  contested  in  federal  courts,  when  the  contestant  has  been  injured 
by  the  rejection  of  votes  on  account  of  race  and  color.    Const,  gg  1605,  1607. 
how,  when  rejection  on  other  grounds.     Const,  g  1606. 
qucere,  whether  tne  fifteenth  amendment  reaches  the  acts  of  individuals,  or  only  of 
officers.    Const,  g§  1608,  1611. 

SUITS.    See  Jurisdiction. 

SUMMARY  PROCEEDINGS  TO  RECOVER  LAND. 

though  the  title  cannot  be  impaired,  yet  this  does  not  affect  action  for  possession,  when* 
Const,  g  1744. 

SUNDAY.    See  Sabbath. 

SUPERVISORS. 

of  elections;  appointment  may  be  vested  in  federal  courts.    Const,  g  244 

SUPREME  COURT.    See  Constitution  of  the  United  States,  7;  Jurisdiction. 

SUPREME  LAW.    See  Constitution  of  the  United  States,  15. 

SURETIES. 

on  consul*s  bond ;  liability  of.    Consuls,  g  97. 
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T. 

TAKING  OF  PROPERTY.    See  Eminent  Domain, 

TAXATION. 

1.  In  General. 

a  state  may  authorize  a  tax  for  a  **  public  purpose,*'  as  a  railroad.    Const.,  §§  812,  4A3. 
but  not  for  a  private  purpose,  as  to  found  a  manufactudng  corporation.     Const., 
§461. 
is  a  sovereign  power  and  includes  the  power  to  destroy.    Const.,  g^  401,  1087,  22l»4. 
property  exacted  by  taxation  may  be  redistributed  to  the  tax-payers.     Const.,  g  118. 
congress  may,  by  law,  forbid  the  enjoining  of  taxation.    Const.,  §  447. 
and  impose  penalty  of  fifty  per  cent,  for  failure  to  pay  direct  tax  on  lands.  Const.,  g  449. 
what  may  be  taxed  as  corporate  property.    Const.,  g  22S2. 

a  concun*ent  power  in  the  state  and  congress ;  both  may  tax  a  business.    Const.,  §  456w 
fairness  of  tax  not  considered.     Const,  g  457. 

whether  non-resident  of  city  can  be  taxed  for  purely  city  purposes.    Const.,  §  699. 
the  concurrent  power  of  congress  and  the  states  defined.    Const.,  g  1189. 
assumpsit  the  proper  remedy  to  recover  back  illegal  taxes;  preventive  remedies.  Const., 

g.^  1481,  148tf. 
on  the  faculties,  trade  and  occupation  of  a  bank  is  on  the  bank  itself.    Const,  g  2884w 

'    2.  CONBTTTUTIONAL  Law.    See  Regulation  of  Commerce^  3;  Obligation  of  Contracts,  5. 

congress  may  establish  a  bank,  under  power  to  tax,  borrow  money,  levy  war,  etc. 
Const.,  g^  365,  884-90. 
such  bank,  or  its  branches,  cannot  be  taxed  by  a  state,  as  such  a  power  is  destruc- 
tive to  the  power  to  create  and  preserve  the  bank.    Const.,  gg  898,  898,  2888, 
2887. 
this  is  so,  though  congress  may  have  power  to  tax  state  banks.    Const,  §  897. 

a.  By  the  states. 

the  taxing  power  of  a  state  is  limited  by  its  territory  and  sovereignty.    Const, 

gg  894,  411.    See  §1801. 
it  cannot  impede  or  burden  the  operation  of  congressional  laws.    Const,  §§  867, 

402, 405. 
it  cannot  extend  to  means  employed  by  congress  to  execute  its  powers.    Const, 

gg  895,  402,  1270-72. 
stock  issued  to  secure  public  loan,  not  taxed  by  a  state.    Const.,  iSg  868.  400,  408. 
can  an  income  tax  by,  levied  by  a  state,  though  indirectly  affecting  federal  loan? 

Const,  gg  405,  407. 
the  real  estate  of  the  United  States  Bank  was  taxable ;  and  also  its  shares  in  the 

hands  of  private  citizens.    Const.,  gg  880-898.    See  g  407,  p.  159. 
it  seems  a  mint  or  patent  right  is  not  taxable ;  but  the  money,  or  income  of  the 

patent,  may  be.    Const,  ^  408,  p.  160. 
a  tax  on  bank  capital  includes  tax  on  United  States  bonds,  or  stock  held  by  the 
^  bank,  and  is  void.    Const,  g§  408,  410,  416,  454. 
such  a  tax  is  in  violation  of  congressional  powet  to  borrow  money.    Const.,  gg  868, 

408-18. 
but  the  state  may  tax  the  shares  of  the  stockholders,  and  require  the  bank  to  pay 

the  tax.    Const.,  g  454. 
but  the  fact  that  congress  had  aided  a  railroad  by  land  grants  and  money,  and  the 
government  has  an  interest  in  its  income,  does  not  prevent  state  taxation. 
Const,  §s5  870,  417. 
congress  might  exempt  it  from  such  taxation  as  would  impede  its  performance 

of  service  due  the  government    Const.,  §  418. 
the  exemption  from  state  taxation  need  only  t>e  implied.    Const,  §  2868* 
government  currency  not  taxable  by  states.    Const,  g  419,  p.  171. 
personal  property  of  United  States,  or  of  their  officers  or  servants,  cannot  be 

seized  for  state  tax.    Const,  §401. 
state  tax  on  telegraphic  messages  prohibited,  when  company  has  accepted  the  pro- 
visions of  title  65,  R.  S.  U.  S.     Const,  g  452. 
property  may  be  taxed,  but  not  agencies  to  serve  the  United  States,  whereby  such 

service  is  impeded.    Const,  g  417,  note;  g  419. 
certificates  of  debt  for  money  or  supplies  to  United  States  exempt    Const,  §  418* 

so  of  bills  of  credit  issued  for  circulation.    Id, 
how  question  of  constitutionality  determined.    Const,  g  459. 
authorities  on  taxation  reviewed.    Const.,  g  484. 

a  state  may  tax  its  own  residents  on  debts  against  non-residents.    Const.,  ^  876, 
486. 
this  power  is  limited  to  persons,  property  and  business  within  its  jurisdiction. 

Const,  gg  877,  487-441. 
bonds  held  by  non-residents,  secured  by  mortgage  on  local  railroad,  not  tax- 
able.   Id.;  Const,  gg  445-46. 
state  may  tax  publiclands  after  sale  but  before  patent    Const,  §  455. 

876 


Tax.]  index  [Tax. 

TAXATION,  Constitutional  Law,  By  the  states— Continued, 

the  power  is  concurrent;  both  the  state  and  congress  may  tax  a  business.    Const. » 
§g  456,  826. 
is  to  be  determined  not  by  the  means  employed,  but  the  thing  taxed.    Const., 
§45». 
state  may  authorize  town  to  annex  land,  in  order  to  take  railroad  stock.    Const., 

§463. 
law  imposing  taxes  according  to  former  assessment,  valid.    Const.,  g  658. 
the  general  system  of  taxation  is  included  in  **  due  process  of  law.'*    Const., 

g§  695-9«. 
may  levy  unequal  or  unjust  taxation,  so  far  as  federal  law  is  concerned.    Const, 

§§  695-700.  701-709. 
or  render  personal  judgment  against  land  owner.    Const.,  §  709. 
all  such  questions  are  for  the  state  courts,  unless  federal  constitution  infringed. 

Const.,  §  710. 
summary  collection  of  tax,  without  suit,  valid.    Const.,  g  711. 
notice  to  person  taxed  not  strictly  necessary.     Id, 

limitations  upon  their  power  of  taxing  productions  of  other  states.    Const.,  §  88 ?• 
may  tax  one  county  aa joining  a  harbor,  for  improving  the  latter,  though  benefit- 
ing the  whole  state.    Const.,  g^  11 79-80. 
limitations  on  their  power  by  congressional  power  to  regulate  commerce,  see  Regu^ 

lation  of  Commerce,  8. 
other  limitations.    Const.,  g  1861. 
may  tax  ships  as  property,  but  a  tax  per  ton  is  unconstitutionaL    Const,  gg  liSl-- 

I486. 
a  city  cannot  tax  its  own  debts  so  as  to  retain  part  of  the  interest  thereon.    Const, 

g  1857. 
changing  remedies  against  illegal  taxes.    Const,  g  1902. 
a  state  has  the  absolute  power  to  select  the  objects  of.    Const,  g  2251. 
right  of  taxation  only  waived  by  clear  language.    Const,  g  2299. 

b.  By  congress, 

of  national  and  state  bank  circulation.    Const.,  g  419,  p.  171 ;  426. 
history  of.    Const..  §^  419-20. 

limited  only  by  the  ends  for  which  the  power  was  granted,  and  that  the  independ- 
ent self-government  of  the  states  be  preservel.    Const,  g  420,  p.  173. 
a  wholesale  power  is  grante<l,  except  as  to  exports,  and  that  capitation  or  other  di- 
rect tax  must  be  laid  according  to  the  census.    Id,;  g  682. 
and  duties  must  be  uniform.    Const,  §  421. 

but  it  seems  that  the  means  and  agencies  employed  by  a  state  for  its  govern- 
ment, such  as  the  execution  of  its  legislative  or  judicial  power,  are  not  tax- 
able.   Const..  ^  425. 
is  a  state  franchise  taxable.    Id. 

the  salarv  of  a  state  judicial  officer  not  taxable.    Const,  g  464. 
but  a  railroad  is.  not  being  an  instrument  of  state  government.    Const.,  g  465. 
direct  taxes  are  limited  to  land,  personal  property  by  general  valuation  and  poll 
taxes.    Const.,  gg  d72,  428-24. 
taxes  on  specific  personal  property,  are  not.    Const,  g§  378,  422-28. 
the  **  succession  tax ''  of  18U4  not  a  direct  tax,  but  an  excise  or  duty.    Const, 

g468. 
nor  is  the  tax  on  carriages  of  1794.    Const.,  g  469. 
whether  a  tax  is  excessive  is  for  congress,  not  the  courts.    Const,  §g  374,  427. 
it  seems  that  a  tax  on  bank  bills  is  not  laid  on  property  but  on  debts.    Const, 

g482. 
on  bank  paying  out  municipal  notes,  valid.    Const,  g  466. 
in  the  District  of  Columbia,  depends  on  general  powers  granted  by  the  constitution* 

Const,  g467. 
legislatures  may  discriminate  between  kinds  of  taxable  property.    Const,  g  409. 
power  of  is  conferred  by  implication,  by  a  constitution  restricting  power,  within 
certain  limits.    Const.,  g  5*J. 

8.  Conflict  of  Law&    See  9?<pra,  2,  a. 

the  domicile  of  the  deceased  fixes  the  situs  of  the  property,  till  distribution,  and  nol 
that  of  the  legatees.    Const.,  g  601. 

4.  Equauty  and  Uniformity  of;  Constitutional  Provkions  for. 
construction  of  Louisiana  constitution.     Const.,  gj$  1871-72. 
may  be  in  proportion  to  debts  of  each  city,  etc.    Const,  g  1782. 
taxes  may  be  commuted  for  what  the   legislature  deems  an  equivalent     Const, 

^2814,  2238. 
real  property  only  cannot  be  taxed.    Const,  g  2589. 

property  may  be  exempted  from  special  taxation  where  not  benefited.    Const.,  g  2590. 
such  provisions  do  not  apply  to  municipal  taxation.    Const,  g  2591. 
what  is  *' uniform! tv,"  when  several  municipalities  are  consolidated,  and  their  debt 

divided.     Const,  g  2592. 
seveial  equalizing  boards,  necessarily  differing  in  their  valuations,  may  be  created. 

Const.,  g2593. 
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TAXATION:  Equality  and  Uniformity  of ;  Constitutional  Provisions  for  —  Confintied, 
a  special  burden  may  be  assumed  by  a  couaty,  on  sufficient  consideration.    Goz]Bt.» 

§2504. 
construction  of  Illinois  constitutional  provision.    Const.,  §§2595,  2597. 
foreign  corporations  may  be  taxed  higher  than  domestic.    Const.,  §  2596b 

TAX  ON  EXPORTS.    See  Constitution  of  the  United  States,  4, 1. 

TAX  ON  TRANSPORTATION.    See  RegiOation  of  Commerce,  8. 

TAX  TITLES. 

Constitutional  Law.    See  supra,  4 

a  contract  is  not  impaired  by  requiring  claimant  under  existing  sale  to  giye  notice  of 

application  for  deed.     Const,  §g  1771,  1S21. 
law  permitting  recovery  of  money  paid  on  void  sales  cannot  be  impaired.    Const., 

§§  1772,  1822-26. 


TEMPERANCE  LAWS.    See  Liquors;  Prohibitory  Laws. 

TENNESSEE. 

governor  must  approve  acts  before  they  become  laws.    Const.,  §  1891. 
effect  of  repeal  of  law,  on  proceedings  pending  under  it.    Const.,  §  1898. 


TERRITORIAL  COURTS. 

the  distinction  between  federal  and  state  jurisdiction  does  not  exist  in  the  territorial 

governments.    Const.,  ^  2438,  2441. 
are  created  solely  by  the  legislative  department.     Const,  §  2439. 
may  exercise  admiralty  jurisdiction.    Const.,  §  2440. 
may  have  jurisdiction  of  offenses  committed  by  Indians  conferred  on  them.    Const., 

§2442. 

TERRITORUL  LIMITATION.    See  Law  of  Nations, 

TERRITORIES. 

as  to  territorial  government,  see  Constitution  of  the  United  States,  3,  U 

TEXAS. 

history  of  her  secession  and  reconstruction ;  transfer  of  bonds  bv  her  while  in  rebellion, 

illegal  and  void.    Const.,  §§  126,  148-160. 
title  of,  to  government  bonds,  not  divested  by  transfer  to  aid  rebellion.    Const,  §§  126, 

156-59. 
effect  of  admission  of,  on  old  system  of  laws.    Const,  gg  271,  272. 
laws  of,  before  admission,  not  affected  by  the  federal  constitution.    Const,  gg  1775, 

1888-84. 

THEATER.    See  Show, 

THIRTEENTH  AMENDMENT.    See  Constitution  of  the  United  States,  5,  h. 

TIME.    See  Statutes,  4. 

fiction  of  no  fraction  of  a  day  not  allowed  to  do  injustice.    Const,  g2712;  but  see 
-^S  2717-19. 


TITLE  TO  ACTS.    See  Construction  of  Statutes,  2;  Constitutions  of  the  Staies. 

when  must  contain  but  one  subject,  and  that  be  expressed,  see  Constiruction  of  ContH' 
tutions,  10. 

TONNAGE.    See  Regulation  of  Commerce,  6. 
what  is.    Const,  g  1418. 

TRADE-MARKS. 

congress  cannot  punish  counterfeiting  of,  nor  regulate  use  of.    Const,  g  268. 

TRANSPORTATION.    See  Regulation  of  Commerce,  8, 

TREASON.    See  Constitution  of  the  United  States,  8. 

TREASURY  AGENTS. 

have  no  judicial  power.    Const,  g  7. 

TREASURY  NOTES.    See  Constitution  of  the  United  States,  3,  g;  Taxation. 

TREATIES.    See  Constitution  of  the  United  States,  18. 

laws  violating  cannot  therefore  be  held  unconstitutional.    Const.,  g  54, 
but  are  void ;  treaty  the  supreme  law  of  the  land.    Const.,  g  118« 

TRIAL.    See  Constitution  of  the  United  States,  4,  e. 

practice  on,  by  court  without  a  jury.    Const.,  g  522. 
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TRIAL  BY  JURY.    See  Due  Process  of  Law. 

state  act  fojr  selection  of  jurors  by  commissioners  appointed  by  judges  is  valid.    Const.  ^ 

§120. 
act  for  the  production  of  books  and  papers  in  revenue  cases  held  valid.    Const.,  §  S558. 
not  a  privilege  of  national  citizenship;  trial  without  is  **  due  process  of  law.'*    Const., 

§g  690,  847. 
injunction  may  be  granted,  and  continued  pending  an  issue  at  law.    Const.,  §  2559. 
waiver  of.    Const.,  §^  912,  2519,  25S2-25, 1^7. 
an  act  providing  for  the  sale  of  land  conveyed  by  the  state,  for  duly  established  debts 

due  it,  is  valid.    Const.,  §  1848. 
an  act  giving  a  bank  a  summary  process  against  its  debtors  who  have  agreed  thereto,  is 

constitutional.    Const.,  §§  2530,  2528. 
a  law  authorizing  the  seizure  of  liquors  on  search  warrant,  and  providing  for  summary 

proceeding  thereon,  is  void.    Const.,  ^i$  2521.  2526-40. 
right  of,  in  Rhode  Island.    Const,  ^§  2526,  2527. 
right  cannot  be  subjected  to  the  performance  of  a  condition   precedent.    Const. » 

§  2528. 
a  law  increasing  penalty,  on  appeal,  is  void.    Const,  §  2581. 
what  are  criminal  proceedings.    Const.,  g§  2582-35. 
provision  does  not  apply  to  the  states.    Const,  §§  2541-46. 
equity  and  admiralty  are  not  within  the  provision.    Const.,  ^  2544,  2550,  2551. 

act  against  shipmaster  for  penalty  is  a  "  suit  at  common  law."    Const,  §  2558. 
resort  must  be  had  to  the  common  law  to  define  *'  trial  by  jurv.'*    Const,  §  2548. 
right  depends  on  neither  legislative  nor  judicial  discretion.    C3onst.,  ^  2545. 
an  act  prohibiting,  in  actions  for  services  for  more  than  $20,  is  void.    Const,  §  2546. 
so  of  act  providing  for  trial  by  police  court  without  jury.    Const,  §  2548. 
it  seems  that  condemnation  proceedings  need  not  include,  the  only  question  being  the 

amount  of  compensation.    Const,  §  2557. 
commissioners  may  be  lawfully  empowered  t^  decide  as  to  reasonableness  of  rates  of 

fare  on  railroad.    Const,  $)  2549. 
proceedings  under  fugitive  slave  law  were  not  required  to  include.    Const,  §  2552, 
jury  are  not  made  judges  of  law  as  well  as  fact.    Const,  §  2554. 
a  military  trial  was  unlawful  in  Indiana  during  the  civil  war.    Const,  §  2555. 
suits  in  court  of  claims  need  not  include.    Const.,  §  2556. 
facts  once  tried  by  jury  not  re-examined  except  by  new  triaL    Const,  §  8105, 

U. 

UNCONSTITUTIONAL  LAWS.    See  Statutes,  15. 

UNEQUAL  AND  PARTIAL  LAWS.    See  Constitutions  of  the  States. 

UNIFORMITY.    See  Taxati<m. 

UNITED  STATES.    See  Constitution  of  the  United  States. 

in  its  quasi  private  character,  see  Constitution  of  the  United  States,  19. 

UNITED  STATES  BANK. 

congress  may  establish,  under  its  express  power  to  execute  granted  powers,  and  its 

implied  power  to  provide  means  for  war,  to  tax,  etc    Const,  g§  865-66,  880-98. 2861» 

2868-2887. 
a  state  cannot  tax  it,  or  its  branch  bank.    Id 

U3AQK    See  Construction  of  Statutes,  4. 

USURY. 

laws  respecting,  not  retroactive,  do  not  im|Mur  contracts.    Const,  S  1989. 

not  part  of  contract,  but  simply  conditions  of  its  existence.    Const,  §  1990. 

UTAH. 

common  law  in  force  in.    Const,  §§  8095-97. 

V. 

VAGABONDS. 

as  to  state  power  to  exclude  foreign,  see  BegiUation  of  Commerce,  1,  «• 

VENUE.    See  Place  of  Trial. 

VESTED  RIGHTS.    See  Legislative  Power;  Obligation  of  Contracts. 

1.  In  General. 

title  of  eleemosynary  corporation  cannot  be  divested.    Const,  §  75. 
the  federal  constitution  does  not  prevent  states  from  impairing.    Const,  g  78.    See 
^^  582-99,  1613,  168(^85,  2058-82. 
unless  contract  impaired.    Const,  ^  1721. 
congress,  cannot  authorize  suit  by  attorney-general  on  cause  of  action  belonging  to  a 
corporation.    Const,  §  242. 
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VESTED  RIGHTS,  In  General— Confinued. 
defiDed.    Const.,  ^§  598-94. 

retrospective  law  destroying  estate,  void.    Ck>nst.,  §  648. 
are  sacred.    Const.,  §  2277. 
not  destroyed  by  implication;  right  to  sue  for  purchase  money  of  slave  not  destroyed 

by  bis  subsequent  emancipation.     Const.,  §  1641. 
act  of  congress  limiting  caual  tolls,  thereby  affecting  rights  of  bond -holders,  void. 

Const.,  8  1697. 
ri^ht  of  administrators  to  sell  may  be  taken  away.     Const,  g  1730. 
exist  in  remedies,  or  their  equivalent,  to  enforce  contracts.     Const.,  §  18S8. 
rights  under  an  act  psxssed  after  the  contract  was  made  vest  upon  recovery  of  judgment 

and  obtaining  mandamtis.    Const.,  §  1892. 
none  in  lands  condemned  until  awaM  paid  or  tendered.    Const.,  §  1916. 
as  to  the  effect  of  repeals  on  past  acts,  contracts  and  vested  rights,  see  Statutes,  4.  e. 
the  reserved  power  over  corporations  does  not  authorize  the  destruction  of.    Const.» 

§g  2182,  2174,  2272. 
the  power  of  eminent  domain  is  superior  to.    Const.,  g  2188. 
none  in  any  rule  of  the  common  law.     Const.,  g  3111. 
federal  courts  do  not  follow  state  decisions  as  to  statutes  under  which  rights  have 

vested,  under  laws  generally  believed  valid,  in  the  absence  of  state  adjudication. 

Const.,  §  8065. 

2.  Expectancies. 

estates  tail  inuy  be  changed  to  fee  simple.    Const.,  g  76. 

8.  Change  of  Remedies.    See  Obligation  of  Contracts,  6. 

4.  Retrospective  Laws.    See  legislative  Power. 

act  validating  grantee^s  title  under  deed,  ineffectual  for  want  of  law  authorizing  wife 

to  convey  by  power  of  attorney,  is  valid.     Const.,  §  79. 
the  federal  constitution  does  not  prohibit  states  passing.      Const.,   gg  1688,  2019, 

2058-82. 
as  to  retroactive  laws  changing  remedies,  see  Obligation  of  Contracts^  6. 
statute  not  so  construed  as  to  allow  plaintiff  in  ejectment  to  recover  on  title  acqiured 

pending  suit.    Const.,  i^  2784. 
ai'e  valid  if  merely  remedial.    Const.,  g  1684. 

action  on  void  bills,  issued  by  unauthorized  association,  may  be  given.    Const.,  g  1782L 
do  not  necessarily  impair  contracts.    Const.,  §^  1821,  1850. 
affecting  rights,  are  prohibited.    Const.,  g  19i>2. 
laws  ought  not  to  retroact ;  a  law  as  to  wills  does  not  operate  on  existing  wills,  unless 

the  legislative  intent  is  clear.    Const.,  gg  272S-29. 
■  a  statute  limiting  time  for  appeal  held  not  to  apply  to  existing  judgments.    Const., 

g  2785. 
laws  affecting  national  purposes,  sacrificing  individual  rights  acquired  by  war  to  such 

purposes,  held  retrospective.    Const.,  g  2730. 
power  given  to  a  city  to  **  prescribe  "  regulations,  held  prospective.    Const.,  §  2731. 
defined ;  remedies  and  practice  may  be  modified,  and  pending  actions  will  be  included. 

Const,  g  2732. 
law  abolishing  imprisonment  for  debt  applies  to  pending  actions.    Const.,  g  2733. 

5.  Limitation  Laws.    See  Obligation  of  Contracts,  7. 

6.  What  Are. 

issue  of  tenant  in  tail  have  none  till  his  death.    Const.,  g  76. 
none  in  judgment,  so  as  tA  prevent  rehearing  and  vacation.    Const.,  g  77. 
none  to  land  condemned  till  payment  of  damages  under  a  certain  charter  providing 
that  on  payment  or  tender  the  company  shall  be  entitled,  etc.    Const.,  g  603. 
law  setting  aside  finding  before  payment,  valid.    Const.,  g  004. 

VILLAGES.    See  Municipal  Corporations, 

VIRGINIA. 

liability  of  wrongful  occupant  of  land  in  1789.    Const.,  g  190. 

compact  with  Kentucky,  see  Constitutional  Law,  4. 

the  government  organized  at  Wheeling  soon  after  her  secession  was  the  lawful  state 

government.    Const.,  g  1552. 
by  ancient  practice,  interest  on  existing  contracts  may  be  lessened.    Const,  g  1788. 
act  confirming  rights  to  church  property,  valid.    Const.,  g  1747.    See  g  1748. 
law  of  the  Church  of  England  was  transplanted  to  ihe  colony  of.    Const.,  g  8092. 

VIS  MAJOR. 

loss  by,  falls  on  proprietor.    Const.,  g  1089. 

W. 

WAIVER. 

of  privileges  of  consuls,  etc.,  see  Consuls  and  Ministers,  6. 

WAR.    See  Constitution  of  the  United  States,  8,  f ;  Law  of  Nations. 
an  organized  rebellion  or  insurrection  is.    Const.,  g  187. 
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WARRANTY. 

of  slave,  before  thirteenth  amendment,  is  not  thereby  broken  so  as  to  make  the  vendor 

liable.    Const,  g  1591. 
that  status  of  slave  is  that  of  a  slave  for  life,  refers  to  the  time  of  making,  and  not  to 

subsequent  changes.    Const.,  g  16S7. 
against  future  event,  valid,  but  not  interpolated  into  a  contract.    Const.,  §  1688. 
loss  by  vis  major  falls  on  proprietor.    Const »  g  1689. 

WATER  RIGHTS. 

states  are  sovereign  over  tide  waters  within  their  jurisdiction.    Const,  g  821. 
and  fisheries,  discussed.    Const.,  g  2170. 

WATER  COURSESw    See  Navigable  Waters, 

WEIGHTS  AND  MEASURES.    See  Constitution  of  United  States,  8,  g. 

WESTERN  RESERVE.    See  Connecticut;  Ohio, 

WEST  VIRGINIA. 

formation  of  state  of.    Const,  §  1554. 

WHARFAGE.    See  Regulation  of  Commerce,  3,  d. 

WISCONSIN.    ^e&  C^mstitutional  Law, 

power  over  its  internal  rivers;  regulation  of  commerce.    Const,  gg  1322-24. 

WOMEN. 

constitutional  guaranty  of  republican  government  does  not  give  right  of  suffrage  to. 

Const,  gg  95,  818. 
were  citizens  prior  to  fourteenth  amendment,  which  does  not  give  them  the  right  of 

suffrage.    Const,  g§  806-15. 
nor  does  it  give  them  the  right  to  practice  law.    Const,  g  818. 

WRITS  OF  ERROR.    See  Appeals. 

questions  not  brought  to  attention  of  lower  court  not  considered.    Const,  g  692. 
adjustment  of  controversy  pending,  a  ground  of  dismissal.    Const.,  g  762« 
cannot  be  taken  in  name  of  other  than  person.    Consuls,  g  119* 
what  questions  may  be  reviewed.    Const,  g  1848. 
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